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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon, OLIVER WENDBLL HOLMES, Circuit Justice Washington, D. C. 

Hon. LB BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portiand, Me. 

Hon. WILLIAM SCHOFIBLD, Circuit Judge Malden, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portiand, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. B. HENRY LACOMBB, Circuit Judge Albany, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge XJtlca, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. THOMAS I.CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VBBDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE. C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New Yorki New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge^^ Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFPINGTON. Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware V/ilmlngton, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvanla Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvanla Philadelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

1 Appolnted February 26, 1912. ' Dled February 16, 1912. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore. Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North CaroUna Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North CaroUna Greensboro, N. C. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, E. and W. D. S. CCharleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia , Richmond. Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phillppi, W. Va. 

Hon. BENJAMIN F. KBLLBR, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR. Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMIck, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHBLBY, Circuit Judge Huntsville, Ala, 

Hon. THOMAS G. JONES, District Judge, N. a.nd M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Blrmingliam, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Plorida Pensaoola, Fia. 

Hon, JAMES W. LOCKE, District Judge, S. D. Plorida Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon. Ga. 

Hon. RUPUS E. POSTER, District Judge, K. D. Loulsiana... New Orléans, La. 

Hôh. ALECK BOARMAN, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon, WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon, MAHLON PITNEY, Circuit Justice' Washington, D. C. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Rapids, Mlch. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, O^io. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. ÇOCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVAN,S, District Judge, W. D. Kentucky LouisvillB, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, B. D. Michigan * Detroil, Mich. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michlgan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio Colurabus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee... .Knoxvllle, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



'Appolnted March 13, 1912. < Résignation effective June 1, 1912. 
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SEVENTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge= Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit .Tudge Goshen, Ind. 

Hon. WILLIAIVI H. SBAMAN, Circuit Judge Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, III. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springiield, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wia. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, E. D. Arljansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico» Santa Fé, N. M. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon, DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri . .Kansas City, Mo. 

Hon. W, H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Okl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Fortiand, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANPORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WBLLBORN, District Judge, S. D. Califoruia Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES B. WOLVERTON, District .ludge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. GEO. M. BOURQUIN, District Judge, Montana' Butte, Mont. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boi.<ie, Idaho. 

Hon. WM. C. VAN PLEBT, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

'Resigned October 23, 1911. 'Appointed March 8, 1912. 

• Appointed February 20, 1912. 
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COMMERCE COURT 

Hon. MARTIN A. KNAPP, Presldlng Judge Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Associate Judge Washington, D. C. 

Hon. WILLIAM H. HUNT, Associât* Judge Washington, D. C. 

Hon. JOHN E. CARLAND, Associât* Judge Washington, D. C. 

Hon. JULIAN W. MACK, Associate Judge Washington, D. C. 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS 

AND THE COMMERCE COURT 



STEERS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. December 5, 1911.) 

No. 2,137. 

1. GBAND JuHT (§ 10*) — SELECTION OFl JURORS— FeDEBAL COTJRTS. 

In drawlng a spécial grand jurj' In a fédéral Circuit Court In Ken- 
tucky, the clerk, for the purpose of distributing the jurors as evenly as 
possible between the several couuties from wlilch they were drawn, fol- 
lowed the method of rejectiug the names of ail jurors drawn who resided 
In a particular county after the desired number from such eounty had 
been drawn, contlnuing the drawlng until the desired number had been 
drawn from each county. By Rev. St. §§ 802, 805 (U. S. Comp. St. 1901. 
pp. 625, 626), It is provided that jurors shall be returned from such parts 
of the district as the court shall direct so as to be most favorable to an 
Impartial trial, and that spécial jurles when ordered shall be retuiiied 
In the same manner and form as Is required by the laws of the state. 
Ky. St. § 2243 (Russell's St. § 3066), provides for the drawlng of jurles 
In the State court by the judge. Held, that the mode pursued by the 
clerk was, at most, irregular, and net prejudicial, and not such a plaiii 
error as would be noticed by the Circuit Court of Appeals in the absence 
of an assignment of error thereon. 

fEd. Note. — For other cases, see Grand Jury, Cent. Dlg. { 27; Dec. 
Dig. § 10.*] 

2. CoMMEECE (§ 33*) — What Constitutes "Interstate Commerce." 

A single shlpment of a commodity, as tobacco, from one state Into an- 
other to be marketed. constitutes Interstate trade and commerce, within 
the meaning of Anti-Trust Act July 2, 1890, c. 647, § 1, 26 Stat. 209 (U. 
S. Comp. St. 1901, p. 3200). 
[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 33.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3724-3731.] 

8. Monopolies (§ 12*) — Fédéral Anti-Trust Act— Illégal Uesthaint of 
Interstate Trade. 

A direct and absolute restralnt upon Interstate trade and commerce 
bearlng no reasonable relation to lawful means of aecomplishing lawful 
ends is not relieved from criminal illegallty under the Anti-Trust Act 
July 2, 1890, c. 647, § 1, 26 Stat. 209 (U. S. Comp. St. 1901. p. 3200), be- 
cause the volume of traffic alïected was small. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dlg. § 12.*] 

*For other cases see same topic & S number In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexer 
192 F.— 1 



2: 192 FEDBRAIi RBFORTICB; 

1 MoNOPotiES a 31*)— Fkdkbal A'nti-Tbust Act— Cowspiract in Restbaint 
OF Tbade— Indiotmint. 

An Indlctment for conspiracy to restraln Interstate commerce In vio- 
lation of Anti-Trust Act July 2, 1890, c. 647, 5 1, 26 Stat. 209 (U. S. Comp. 
St 1901, p. 3200), consldered, and held Bufficlent. 

[Ed. Note. — For other cases, see Monopolies, Dec. Wg. S 31.*] 

S. Oeiminal Law (I 1043*)— TriaLt-Objection to Admission or Bvidencb. 

A gênerai objection to the admission of évidence for whlch no ground 
is stated will not support an assignment of error in a fédéral court. 

[Ed. Note.— For other cases, see Grlminal Law, Cent. Dlg. §§ 2654r- 
2655; Dec. Dlg. § 1043.*] 

e. Oeimïnai, Law (§| 673, 1038*)— Tbiai^Evidence. 

In a triai of a number of défendants for conspiracy, where items of 
évidence are necessarily admitted whlch at the tlme are compétent 
against one défendant only, It Is proper for the court to caution the jury 
as the trial proceeds as to the effect of such évidence, but Its failure to 
do Bo, when not requested, Ls not réversible error. 

[Ed. Note.— For other cases, see Oriminal Law, Dec. Dig. §§ 673, 1038.*] 

7. Criminai. Law (§§ 315, 423*)— Oriminal Pbosecution— Tbial— Evidekci:— 

slatemknts of conspibatob. 

A conspiracy proved to have been formed is presumed to hâve contin- 
Bed untii Its object was accomplished, and, on the trial of défendants 
charged wlth havlng consplred to prevent the shlpment of certain tobacco 
tn Interstate commerce, statements made by one of défendants whlle the 
tobacco was belng wlthheld from shlpment, at their Instance, were ad- 
missible against them. 

[Ed. Note.— For other cases, see Criminai Law, Cent Dig. §§ 748, 989- 
1001 ; Dec. Dig. §§ 315, 423.*] 

8. Ceiminal Law (§ 825*)— Triait-Instructions. 

Instnictlons in a prosecutlon for conspiracy, taken together, held not 
erroneous, in the absence of reguests for more spécifie instructions on 
certain points. 

[Ed. Note. — For other cases, see Criminai Law, Cent Dlg. § 2005 ; Dec. 
Dig. § 825.*] 

0. Courts (§ 352*)— Fédéral Ootjexs— Conformitt to State Pbacticb— Cbim- 

INAL Cases. 
The fédéral conformity statute (Bev. St § 914 [U. S. Comp. St 1901, 

p. 684]), provldlng for cohforming the procédure in the fédéral courts to 

that in the state courts in civil actions at law, does not cover instructing 

the Jury. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. | 352.* 

Conformity of practice in common-law actions to that of state court, 

see notes to O'Connell v. Beed, 5 C. C. A. 594; Nederland Life Ins. Oo. 

V. Hall, 27 C. C. A. 392.] 

10. Ckiminal Law (§ 1038*) — TbiaXt— Instructions. 

Défendants In a criminai trial In a fédéral court cannot asslgn as error 
the failure of the court to instruct as to certain théories or inferences, 
which mlght flnd support in the évidence when they did not request such 
Instruction. 

[Ed. Note. — ^For other cases, see Criminai Law, Cent Dlg. § 2646; Dec. 
Dlg. i 1038.*] 

11. Monopolies (5 31*) — Anti-Q?bust Act— Pbosecution fob Oonspiract— 

SuFnciîiNCY of Evidence. 

Evidence consldered in a prosecutlon for conspiracy In restralnt of In- 
terstate trade and commerce in violation of the Anti-Trust Act July 2, 

*For otbar cun m* uni* toplc & i numbkb in Dec. t Am. Diga. 1907 to date, * Rep'r Indexe* 
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1890, c. 647, § 1, 26 Stat. 209 (TJ. S. Comp. St. 1901, p. 3200), and held 
sufficlent to require the submission of the case to the jury. 

[Ed. Note. — For other cases, see Monopolles, Dec. Big. § 31.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

Criminal prosecution by the United States against John S. Steers 
and others. Judgment of conviction, and défendants bring error. 
Affirmed. 

In November, 1907, W. T. Osborne, livlng upon a farm near Dry Ridge, 
Ky., and bis two tenants, Stowers and Bryant, bad in tbelr possession about 
four hogsheads of tobacco, being tbeir entire crop for the season of 1906. 
They delivered thèse four bogsbeads to Ramsey, the railroad station agent, 
at Dry Ridge, and dlrected shipment to Cincinnati, Obio. Ramsey gave to 
Osbome a bill of lading in customary form, showing that he was the shipper, 
and that the "Globe House, Cincinnati, Ohio," was the consignée. This was 
Tuesday, November 26th. It was toc late for shipment that day, and the 
next day there was no car available ; so that on Thursday the tobacco was 
remaining in the railroad warehouse, awalting transportation. 

An existlng association among the tobacco raisers of the vlcinity, called 
the "Society of Equity" or the "Burley Society," had pooled and was holding 
at its warehouses ail the tobacco of its members, until such holding, with 
other causes, should bring about a higher price, and it was opposed to the 
shipment to market of any tobacco not so pooled. Osborne and hls tenants 
did not belong to the association, and tbelr four hogsheads of tobacco were 
unpooled. 

During Tuesday and Wednesday, Osborne received messages to the efCect 
that he must not ship this tobacco, and on the evening of Thursday a con- 
sidérable number of men gathered in Dry Ridge with seeming référence to 
the matter of this shipment, and three of Osborne's acqualntances or neigh- 
bors went out to bis farm to see him. They told him that there was a crowd 
of 50 men at Dry Ridge ; that the crowd was determined this tobacco should 
not be shipped ; and that, unless Osborne would withdraw the tobacco, it 
would be destroyed, and he or bis property might be otherwise injured. He 
then determined that it might be withdrawn, and, to accompllsh this resuit, 
he indorsed over the bill of lading to one of his visitors. The next morning, 
in seeming pursuance of some previously formed plan, a large body of men. 
probably 200 or 300, said to be more than had ever been seen together there 
before, assembled in Dry Ridge and marched to the railroad station. The 
indorsed bill of lading was presented, the tobacco was turned over by the 
station agent, and the procession, headed by four teams carrying the four, 
hogsheads, marched away from the station, after the crowd had called the 
agent outside and notifled him that he must not ship any unpooled tobacco. 
The four hogsheads were then returned to Osborne's premises and kept there 
by him until January 14, 1908. On this last day one of those who had been 
active In the proceedlng notified Osborne that he viras at liberty to ship the 
tobacco, and he did so at once. 

A spécial grand jury considered thèse acts to be in violation of the con- 
gressional act, approved July 2, 1890, commonly called the "Sherman Anti- 
Trust Daw," and returned an indictment against the appellants and four 
others. Motions to quash and demurrers were overruled, and the respondents 
tried upon their pleas of not guilty. The case was nolle prossed as to one 
respondent, the jury acquitted three, and the appellants, eight tu number, 
were convlcted and severally sentenced to pay considérable fines. They ail 
join in this writ, and assign a large number of errors. While we hâve not 
omitted to consider each one argued, we must confine this opinion to the few 
whieh seem to us most deserving of discussion. 



•For other cases see same toplc & | numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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W. W. iDickerson (Clore, Dickerson &■ Clayton and Myers & How- 
ard, on the brief), for plaintifïs in error. 

E. P. Grosvenor, Sp. Asst. Atty. Gen. (James A. Fowler, Asst. 
Atty. Gen., and Edwin P. Morrow, U. S. Atty., on the brief), for the 
United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. Upon their motion to quash the indictment, respondents offered to 
show that, proceeding under an order for the drawing of a spécial 
grand jury, the clerk, acting as jury commissioner, drew names in the 
ordinary way from the box used for that purpose, when the court was 
sitting at London, and containing the names of jurors residing in the 
counties from which juries were customarily drawn for service at that 
point. However, he did net take, as jurors, the first 28 names drawn; 
but, following a plan to apportion the jury approximately evenly 
numerically between the varions counties (as, for example, to procure 
five jurors from each of four counties and four from each of two 
counties), after the drawing had given him the predetermined num- 
ber of names from one county, he rejected further names from that 
county, and continued the drawing until he had procured such num- 
ber from each countv. This method of sélection is said not to be in 
compHance with sections 800, 802, 805, 915, R. S. (U. S. Comp. St. 
1901, pp. 623, 625, 626, 684), and section 2243, Ky. St. (Russell's 
St. § 3066) . No error was assigned upon this point, but it was 
pressed upon us on the argument. 

We must présume regularity in ail cases where the contrary is not 
expressly shown, and we think the proper inference from this record 
is that the counties, or the part of the district, to which the drawing 
was confined, had been designated by the order of the court referred 
to or were selected with the knowledge and approval of the judge. 
Whether we should also infer from this record that the apportion- 
ment which the clerk made among the several counties was pursuant 
to an order of the court or an established practice approved by the 
court, or whether we should infer that the clerk's action was with- 
out any sanction of the court, we think immaterial to the disposition 
of this case. In the former event, there would be no irregularity. In 
the latter case, it is enôugh to say that the method adopted by the 
clerk would bave been the natural and reasonable method for the 
court to adopt, had it given instructions on the subject. It did not 
resuit in any grand jurors from an unauthorized district or any in- 
compétent grand jurors; and, if irregular at ail, the overruling of a 
motion to quash, based thereon, would not be such a plain error, as, 
under rule U (150 Fed. xxvii, 79 C. C. A. xxvii), we ought to no- 
tice in the absence of any assignment. 

[2] 2. Demurrer. The first ground of demurrer was that one ship- 
ment by one shipper to another state does not amount to that Inter- 
state trade, the restraint of which is forbidden. This argument is 
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based upon the cases holding that a single transaction does not aniount 
to trade or business under the rules governing levying a tax upon a 
business or engaging in business in a state ; upon the holding in 
Packet Co. V. Bay, 200 U. S. 179, 26 Sup. Ct. 208, 50 L- Ed. 428, 
that an insignificant interférence with interstate commerce may, un- 
der this act, be disregarded ; and upon the supposed holding in the 
récent Standard Oil and Tobacco Cases, 221 U. S. 1, 106, 31 Sup. 
Ct. 502, 632, 55 L. Ed. 619, 663, to the effect that, in order to be 
covered by this statute, the restraint of trade must be of considérable 
quantity; that is, of unreasonable amount. 

"Trade," as referring to a business which must hâve a fixed contin- 
uance and established character in order to be in existence so as to 
be subject to a tax or so as to be carried on within a state, cannot 
be synonymous with "trade" in the sensé of commerce or traffic or 
transportation f rom one place to another ; and so décisions like Coop- 
er Mfg. Co. v. Ferguson, 113 U. S. 727, 734, 5 Sup. Ct. 739, 28 L. 
Ed. 1137, are not relevant. 

In the Packet Company Case, the interférence under considéra- 
tion, aside from that dépendent on the sale of the vendor's good 
will, was indirect, contingent, and uncertain. The court did not say 
that the amount of traffic was too insignificant to require action, but 
that this uncertain, remote, and contingent interférence was insignifi- 
cant. In the présent case the interférence was absolute and entire. 
AU of the traffic or commerce involved was whoUy stopped. 

We do not find in the Standard Oil and Tobacco Cases any hold- 
ing that a direct restraint of trade must affect an unreasonably great 
amount of commerce in order to be within the prohibition. As we 
read thèse opinions, the matter under considération, from the stand- 
point of reason, was not the amount of merchandise or traffic afifected 
by the restriction, but the character and extent of the restriction it- 
self ; and it was thought that, if such restriction reasonably pertained' 
to lawful results, it was not of itself necessarily forbidden. Thèse 
opinions contain no justification for the idea that a direct and abso- 
lute restraint, bearing no reasonable relation to lawful means of ac- 
complishing lawful ends, can be permitted only because the volume 
of traffic affected is not very great. 

[3] It is true that the theory of injury to the public lies at the bot- 
tom of the statute, and that it is directed against things which tend 
"to deprive the public of the advantages which flow from f ree compé- 
tition" (Northern Securities Case, 193 U. S. 197, 332, 24 Sup. Ct. 
436, 454 [48 L- Ed. 679]); but a single, private injury may well tend 
to this public resuit. 

We cannot doubt that there may be a conspiracy under the act with 
référence to a single shipment only, and that, in. so far as the rule of 
insignificance may exist, it does not apply to circumstances like thèse. 
This shipment was the entire crop of thèse three farmers for the 
year. It was, to them, of large relative value. It cannot be over- 
looked as unimportant; and its shipment to Ohio did constitute "in- 
terstate trade and commerce." It was clearly interstate transporta- 
tion; and interstate transportation is interstate commerce. U. S- v. 
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Freight Ass'n, 166 U. S. 290, 312, 17 Sup. Ct. 540, 41 L. Ëd. 1007; 
Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488. 

[4] The next ground of demurrer was that the indictment did not 
show the facts constituting the conspiracy, but only alleged the con- 
clusion. If this statement were accurate, the indictment would not 
be good ; but we do not think such construction is justified by the 
indictment. This allèges that appellants "did conspire together and 
engage in a conspiracy among themselves in restraint of said inter- 
state commerce so carried on by said Osborne and said railway Com- 
pany * * * by the several means now hère set forth and described ; 
that is to say." It then describes, as the "means" adopted, consti- 
tuting the conspiracy, a plan to assemble a mob and by threats, intimi- 
dation and violence, compel Osborne to withdraw the shipment, or 
if he would not, then to compel the railroad agent to turn it over to 
the conspirators. The indictment then proceeded under the heading 
"overt acts," to describe the things which were done by défendants, 
being the same things which it had already recited as planned. It is 
said that the description of overt acts cannot be carried over into the 
accusatory portion of an indictment, nor make it good when that ac- 
cusatory portion fails from the lack of stated facts, and this seems 
to be the applicable rule of pleading. U. S. v. Britton, 108 U. S. 199, 
205, 2 Sup. Ct. 531, 27 h. Ed. 698. Hère, however, the spécifie state- 
ment of the several means which were determined upon as a part of 
the plan should be treated as in the accusatory portion, and, when so 
treated, the indictment is not open to the objection that it states con- 
clusions only. 

The next ground of demurrer is that the indictment did not suffi- 
ciently allège that the accused, at the time of their conspiracy, or 
while acting thereunder, knew that the tobacco was an article of Inter- 
state commerce. A conspiracy of this gênerai character is a crime at 
common law, and presumably was in Kentucky, and we are not clear 
that it is necessary to allège scienter as to the spécifie fact which 
makes the crime cognizable in one court instead of in another; but, 
however that may be, we think the guilty knowledge is sufïîciently 
alleged. The indictment allèges that the tobacco in fact entered upon 
its Interstate shipment; that then the défendants unlawfully did 
knowingly conspire together and engage in a conspiracy among them- 
selves, in restraint of said Interstate trade and commerce so carried 
on by said Osborne and said railroad company; that one means of 
such conspiracy participated in by défendants was to frighten Ram- 
sey for the purpose of preventing him from shipping this tobacco 
to Cincinnati, to which point it had been consigned; that another 
means was to compel Osborne to remove this tobacco, consigned as 
aforesaid; that another means was by taking the tobacco by force 
from the railroad, and thereby, to prevent the transportation of said 
tobacco from Dry Ridge, Ky., to Cincinnati, Ohio; that then they 
were to use every means in their power to prevent Osborne from 
shipping said tobacco from Kentucky to Ohio. We cannot doubt 
that the défendants were by thèse allégations fairly charged with 
knowing at the time that their conspiracy was directed against to- 
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bacco which was in the course of shipment out of the state ; and 
whether they were fairly so charged is the test of sufficiency. Foster 
V. U. S., 178 Fed. 165, 171, 172, 101 C. C. A. 485, and cases cited. 

The indictment is further attacked because so many différent, con- 
templated means of accomplishing the conspiracy are alleged, and it 
is said that this makes the indictment vague and uncertain. It is not 
open to this objection. The allégations of the varions means in con- 
templation are not of simultaneous and inconsistent plans, but plans 
for successive action, one step of which should be taken if previous 
steps failed. Complaint as to such an indictment would corne with 
better force from the government which might hâve been embar- 
rassed by so spécifie an allégation of ail the plans involved. 

[5] 3. Admission of Evidence. To the évidence offered many ob- 
jections were made and overruled, and on thèse rulings error is now 
assigned. In most instances the objection was without any stated 
ground. It was only, "We object." Error cannot be well assigned 
on such a record. Foster v. U. S., 178 Fed. 165, 176, 177, 101 
C. C. A. 485. However, we prefer to consider the merits of those 
objections which seem more important. 

[6] The government was allowed, in many instances, to show state- 
ments or conduct by one respondent in promoting or executing the 
conspiracy, but not in the présence of or with the knovi^ledge of other 
respondents. The others would hâve been entitled to an instruction 
that such évidence should be considered only as against the one until 
the jury was otherwise satisfîed that the conspiracy existed, and that 
the others were parties. They did not ask such instruction, nor do we 
fmd from record of the trial or the charge that such instruction was 
given in that précise form, although such rule was substantially 
stated in the gênerai charge. We think it proper during the progress 
of a conspiracy trial, and when of necessity items of évidence are 
being received which, at the time, are compétent against only one 
défendant, to caution the jury as to the lawful effect of such évi- 
dence; and to do so frequently enough so that the trial court may 
be sure the jury understands the distinctions which should be made. 
Indeed, a direct instruction to the jury on this subject, at an early 
stage of the trial, may of ten be advisable ; but it does not f ollow 
that judgment of conviction should be reversed because the record 
does not show that the court of its own motion gave such caution. 
The judge may know from what bas been said in argument by coun- 
sel before the jury, or in casual discussion not taken down by the 
reporter, or from the jurors' expérience in previous trials, that they 
do understand the proper effect of such évidence. Certainly we will 
, not présume préjudice from the court's failure to make a distinction 
of this kind, in a case where he was not asked so to do. 

[7] Mrs. Osborne was permitted to testify to a conversation with 
the respondent Webb, January 14, 1908. Mrs. Osborne says : 

"He told me my husband could now shlp his tobacco oft; that they had 
concluded to let it go. He says, we are going to let it go now, that others 
are shipping." 
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This is objected to becaiise it is said tliere is no évidence that the 
conspiracy was still existing, and because the statements of one con- 
spirator, after the objecf of the conspiracy is accomplished, are not 
receivable against the others. The rule is clear enough, but net its 
application. The fair import of this conspiracy was not merely to 
remove the tobacco froni interstate commerce on November 28th, but 
to keep it removed, A conspiracy is a continuing offense, until its 
object is fuUy accomplished, and we see no reason to doubt froni this 
record that whatever conspiracy there was continued until January 
14th. There is no évidence that it had ceased. 

[8] 4. The Charge to the Jury. The case for the government was 
made by the testimony of 14 witnesses, some of whom were cross- 
examined at length. The respondents introduced one witness, who 
testified to their good character, and then rested. The case was then 
argued to the jury by the counsel for the government and by three 
counsel for the respondents. The court then charged the jury, and, 
in the course of such charge, made a gênerai review or sumniing up 
of the évidence, expressing, in many cases, his view of its force. At 
the conclusion of such summary, he repeated, in differing forms, that 
the issues were for the jury to décide according to its conviction, 
and said: 

"It is true, as counsel lias stated, that you are the triers of thèse facts. It 
is for you to détermine tlieui." 

After the charge had been finished and exceptions taken, he addi- 
tionally instructed the jury : 

"Gentlemen of the .lury. a word or two about vvhat I said with référence to 
what took place in regard to this tobacco. I UaA'e said that certain facts are 
shown by the évidente, or used the expression 'the évidence shows.' What 
I meaut to say was that the testimony of the witnesses was to the facts as 
stated. You are the judges of the eredibillty of the witnesses and the weight 
to be attached to their testimony, and of the facts shown by their testimony. 
I hâve aimed to state ail the facts and circumstances testified to in this case. 
If ] hâve oniitted auy, you will bear them in mind, and glve them such 
weight as they are entitled to." 

In the course of his summary of évidence, the court said : 

"There is no room for question that it was known by the parties who may 
be guilty as charged hère that it was intended for shipmeut to Cincinnati, 
Ohio." 

The évidence, if crédible, did show beyond question that each of 
the respondents was présent at the taking of thèse hogsheads at the 
station, loading them into the wagons and carrying them away, and 
that each hogshead was prominently marked with its destination. 

Referring to the good character évidence, the court said: 

"This is ail the évidence that has been introduced before you (avoriug the 
défendants." 

And, speaking generally of the government's évidence, further 
said: 

"That évidence, so far as it goes, lias not been eontradicted by any wit- 
ness. There is no confllct in the évidence. * * * There is no conflict 
whatever in the évidence hère, save in so far as the showmg by thèse wit- 
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nesses. niay be antagonized by the presnniption of innocence, and tbe fact 
that thèse défendants are in good standing." 

Elsewhere the jury was fully instructed as to the rule of presump- 
tion of innocence and of reasonable doubt. Counsel argue that thèse 
instructions were wrong, because the cross-examination of the gov- 
ernment's witnesses furnished évidence for respondents and raised 
confîicts in the évidence, and because such instructions foreclosed the 
credibihty of the government's witnesses. 

With référence to thèse two recited comments on the évidence, we 
think that in connection with the other instructions and cautions to 
the jury they were not beyond the proper hmits of that discrétion 
which judges of fédéral courts hâve in this particular. Simmons v. 
U. S., 142 U. S. 148, 155, 12 Sup. Ct. 171, 35 L. Ed. 968. 

Referring to the visit at Osborne's house Thursday evening by 
Webb, Carter, and Conrad, and to what they said to Osborne, the 
court said : 

"Under the évidence, and there Is no room for différence of opinion as to 
the matter, that was a threat to Osborne that, if he did not assign over the 
bill of lading, his tohacco would be destroyed. It was under that threat 
that he assigned and turned over liis bill of lading." 

It was the theory of thèse three respondents that they had learned 
of the plan to take the tobacco away from the railroad, and perhaps 
destroy it, but had no part in such plan, and that they went to Os- 
borne merely as a friendly act to warn him of the existence of the 
danger, and to advise with him as to whether it wotild not be wiser 
for him to yield his position. Under the évidence, there is no room 
for différence of opinion that Osborne received from thèse visitors 
a threat. There is room for différence of opinion whether the threat 
was by them as to what they would do or what would be donc with 
their approval, or whether they were merely conveying to Osborne in- 
formation that a threat was being made by others. If their visit to 
him and their whole connection with the entire transaction were of 
this latter character only, they were not guilty under the indictment, 
and they were entitled to hâve from the court a spécifie instruction of 
this character ; but if any of the associâtes, in a conspiracy like this, 
were really attempting to accomplish its object, it would be very nat- 
ural for them to accompany their visit to Osborne with protests of 
their personal friendship and their personal efforts to protect him, and 
thèse protestations in this case, made under such circumstances, were 
merely évidence to be considered by the jury in connection with ev- 
erything else done by thèse three men in determining the real char- 
acter of their actions. The case was of that class where adverse in- 
ferences of a broad and gênerai, and perhaps a natural, character. 
may be drawn against respondents from the conceded facts, but 
where, under a spécifie theory of their application, those facts may be 
consistent with innocence. Respondents did not request any such 
spécifie instructions. It is not to be supposed that respondents' coun- 
sel failed to argue to the jury, with the same force with which they 
hâve argued the same point in this court, that, if thèse three défendants 
did not in fact participate in the conspiracy but only carried a f riend- 
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ly warning, they were not guilty. Then the jury was înstructed that 
what thèse respondents said to Osborne was a threat — an instruction 
which, as we hâve seen, was broadly correct, but did not completely 
differentiate. The jury was further instructed that it could not con- 
vict any one respondent until it was satisfied that he had participated 
in the conspiracy, and that the question whether each one did so 
participate was a question of fact for the jury. Under ail of the con- 
ditions attending this charge, we will not présume any préjudice to 
thèse three respondents from the lack of a spécifie instruction on this 
theory. 

[9] Respondents' counsel urge in this court that under the Ken- 
tucky procédure it is the duty of the trial judge to give to the jury 
"the whole law," and that respondents, in a criminal case, carry no 
such burden as we, by thèse conclusions, put upon them. This is a 
matter pertaining to the conducting of the trial itself by the trial 
judge, and it is not governed by the conformity act. R. S. § 914 (U. 
S. Comp. St. 1901, p. 684); Knight v. 111. Centr. R. Co. (C. C. A. 6th 
Circuit) 180 Fed. 368, 372, 103 C. C. A. 514. 

[10] No such rule, to the broad extent to which counsel now claim 
for it, exists in the fédéral courts. True, the trial judge should in- 
struct the jury as to the whole law in one sensé of that phrase, but if 
there are particular théories of fact or constructions of évidence which, 
if adopted, would take the respondents out of otherwise proper, gên- 
erai inferences, or if the counsel thought that the jury should bave 
particular instructions as to the efïect of certain évidence upon an 
individual défendant, or with référence to other matters of like char- 
acter, respondents cannot complain of an omission of such instruction 
by the court, if they did not bring such matters to his spécifie atten- 
tion by appropriate request. The trial judge, in the trial of an indict- 
ment for conspiracy against several respondents and where the évi- 
dence is circumstantial, bas burden enough in properly conducting the 
trial, if he receives from counsel on both sides ail the aid which they 
can give to prevent the overlooking of détails. 

[11] 5. Instructed Verdict. Each of the respondents moved for 
an instructed verdict of acquittai, and each now insists that there was 
against him no évidence justifying submission. We do not take this 
view of the record. If the évidence was crédible, the existence of a 
conspiracy to prevent this shipment was perfectly clear. It was also 
undisputed that each of thèse respondents was présent in the crowd 
on Friday morning when the object of the conspiracy was accom- 
plished by taking the tobacco away and when notice was given to the 
railroad agent that he must not accept any more such tobacco for 
shipment. In this gênerai action ail the respondents were apparently 
joining, and thè participation of several of them in the conspiracy is 
indicated by other évidence relating to other times. While it would 
■ bave been within the province of the jury, upon this record, to acquit 
any or ail of the respondents, it is not easy to understand their pur- 
pose in their actions Friday morning and their other established con- 
duct, unless they were intending to co-operate in stopping the ship- 
ment of this tobacco or any more like it. It is not necessary to find 
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tHat any respondent desired personal injury to Osborne or destruction 
of his property. Very likely they hoped to avoid thèse results; but 
the offense might be complète without either of thèse éléments. 

The record does not indicate to us any miscarriage of justice, and 
the several respective judgments of conviction and sentences will be 
affirmed. 



PIKE COUNTY, PA., v. SPENCER.t 

(Circuit Court of Appeals, Thlrd Circuit. November 21, 1911.)' 

No. 21 (1,505). 

1. CoTTRTS (§ 280*) — JxjBiaDicTioN OU Fedebal Coubts— Plkadinq and Bub- 

DEN OP PrOOF. 

An averment of the citlzenship of the parties in plalntiff's pleading 
in a fédéral court, showing the requisite dlverslty, Is sufficlent, prima 
facie, to give the court iurlsdictlon ; and unless put in issue by a plea 
to the jurisdiction or other approprlate pleading, supported by affirma- 
tive proof, or unless it appears from évidence in the record which Is 
pertinent to issues joined that the court was without jurisdiction, an 
appellate court cannot be required to go behlnd such averment. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 8ie-818; Dec. 
Dig. § 280.» 

Diverse citlzenship as ground of fédéral Jurisdiction, see notes to 
Shlpp V. Williams, 10 O. 0. A. 249; Mason v. DuUagham, 27 C. 0. A. 
298.] 

2. CONTEACTS (§ 23*) EEQTTISITES— ACCEPTAKCE OF OPI^EB. 

To constitute a contract, the acceptance of an offer must be substan- 
tlally in the terms of the offer as made and without conditions. 

[Ed. Note.— For other cases, see Contracts. Cent Dig. §§ 96-99; Dec. 
Dig. § 23.*] 

5. Sales (§ 22*) — Reqtjisites— Oitee and Acceptance. 

An offer by plaintiff to sell to défendant county a safe and certain 
other office flttlngs at priées stated was not accepted so as to create a 
contract by the passage by the county board of a resolution that the 
county make a contract with plaintiff for the purchase of the articles 
at the priées named in the offer, but payment to be made In Installments 
extendlng over four years at a stated rate of interest. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §§ 39-43; Dec. Dig. 
I 22.*] 

4. COUNTIES (§ 122*) CONTEACTS— POWEBS OF COUNTT BOAED. 

Two of the three members of a hoard of county commissioners could 
not bind the county by a written contract signed by themselves individ- 
ually, and which varies materlally tn its terms from a contract relat- 
Ing to the same suhject-matter authorlzed by a resolution passed by the 
board whlle in session. 

[Ed. Note. — For other cases, see Counties, Dec. Dig. J 122.*] 

6. Counties (§ 223*)— Action— Evidence. 

Plaintiff sued défendant county for breach of a contract to purchase 
a safe and other office furnishings which plaintiff alleged had been made 
by a resolution passed by the board of county commissioners. After the 
passage of the resolution, plaintiff prepared a written contract which was 
signed by two of the three members of the board as indlviduals, and 
which differed tn material respects from the contract proposed by the 
resolution, but recited that it superseded ail prior agreements between 

•For otber casea ta» urne toplc & ! kumbbs In Dec. & Am. Dis». 1907 to date, t Rep'r Indexas 

fRebearing denied. 
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the parties. Ecld that, vvhile such wrltlng vvas not bindîng on défend- 
ant as a contract, it was admissible In évidence to stiow that plaintlff 
had not accepted the contract proposed by the resolution. 

[Ed. Note. — For other cases, see Counties, Dec. Dig. § 223.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Action at law by T. E. Spencer against the County of Pike, State 
of Pennsylvania. Judgment (183 Fed. 894) for plaintifï, and de- 
fendant brings error. Reversed. 

Samuel B. Price (Harry T. Baker and Cole B. Price, on the brief ) , 
for plaintifï in error. 

William J. Fitzgerald (Wilton A. Erdman, Joseph O'Brien, and 
John P. Kelly, on the brief), for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

GRAY, Circuit Judge. An action ôf assumpsit was brought in the 
court below by Spencer, the défendant in error (hereinafter called 
the plaintiff), against the county of Pike, plaintifï in error (herein- 
after called the défendant), to recover damages for a breach of con- 
tract. There was a verdict in favor of the plaintifï, and to the judg- 
ment on this verdict the writ of error was sued out by the défendant. 
A motion for judgment non obstante veredicto having been made by 
the défendant and refused by the court, ail the évidence was certified 
under the Pennsylvania procédure act, and cornes up with the record 
now before us. 

The cause of action set out in the statement of claim was an alleged 
contract, whereby the plaintifï was to furnish to the défendant certain 
Steel filing cases, a safe, and filled steel vestibule doors, to be used in 
the public offices of the county, for an aggregate sum of $4,650. The 
plaintifï, who described his business as that of selling safes, vaults, 
and filing cases, and anything else with regard to fireproof work, was 
not a manufacturer of the same, nor did he keep any gênerai stock 
of the articles he sold on hand, or represent any particular manufac- 
turer or fîrm engaged in that business. When called to testify in his 
own behalf , he was asked by his counsel : 

"Q. Where do you live? 

"A. I live vsfherever I hang up my hat ; I hâve no home. I nialie my liead- 
quarters and get niy mail by the way of the Miller Safe Company, in Balti- 
more, and also hâve headquarters at Katskee, N. Y. 

"Q. In other words, you spend your time traveling ou the road principally? 

"A. Yes, sir. 

"Q. Where do you call your home? 

"A. Where I œake my headquarters and stay for months at a timo. and 
perhaps a year. 

"Q. In 1909, or thereabouts, did you live In the state of Xew York, ia 
Monticello, N. Y.7 

"A. Yes, sir. 

"Q. Your home was there at that time? 

"A. Yes, sir. I was making my headquarters there at that time." 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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After this preliminary testimony, his examination in his owti be- 
half was directed to other matters. He was not cross-examined in 
regard to his résidence or citizenship, as bearing upon the question 
of jurisdiction, although the statement of daim had properly and 
sufficiently averred the diverse citizenship of the parties requisite to 
the jurisdiction of the court. The record does not disclose that any 
traverse of the jurisdiction was made, by plea in abatement or other- 
wise, or that any point was made during the trial in that respect, or 
that the court below had its attention called to or was required to 
pass upon the same. As, however, the fifteenth and last assignment 
of error charges that the Circuit Court erred in exercising jurisdic- 
tion in said case, on account of the évidence just quoted, and the 
same has been urged upon us by counsel for the plaintiff in error, we 
must dispose of the question of jurisdiction thus brought to our at- 
tention. 

[1] Turning to the statement of claim, we find the averment that: 

"The plaiutlff, T. E. Spencer, is a citizen, résident and inliabltant of the 
State of New Yoi-lc. The défendant, the county of Pllîe, state of Penn.syl- 
vania, is a county situate in the Middle District in the state of Pennsyl- 
vanla." 

This constituted the requisite averment necessary under plaintifï's 
first pleading, to support the court's jurisdiction. It made a prima 
facie case, which continues until it is overcome by évidence which 
convinces the mind to a légal certainty that the court in fact had not 
jurisdiction of the action. As said by the Circuit Court of Appeals 
for the Eighth Circuit, in Hill et al. v. Walker, 167 Fed. 241, 92 
C. C. A. 633 : 

"The jurisdlctional averments of the complaint in fédéral courts are not 
made as a basis for proof at the trial, but to found jurisdiction of the suit. 
They are not held in suspense until supported by proof, like allégations re- 
specting merits; but immedlately upon the flllng of the complaint, they ac- 
complish their purpose." 

A plea to the jurisdiction was always the proper and early method 
of procédure, and, as it is affirmative, the burden of proof rests upon 
the défendant. Act March 3, 1875, c. 137, § 5, 18 Stat. 472 (U. S- 
Comp. St. 1901, p. 511), provided that the court too could always, 
if at any time after such suit has been brought or removed thereto 
it should appear to its saisfaction that such suit is not properly with- 
in the jurisdiction of said court, dismiss or remand the same. In 
commenting upon this act, the Suprême Court of the United States, 
in Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725, 
speaking through Mr. Chief Justice Waite, uses this language: 

"It was well settled before the act of 1875 that wheu the citizenship nec- 
essary for the jurisdiction of the courts of the United States appeared on 
the face of the record, évidence to eontradlct the record was not admissible, 
except under a plea in abatement in the nature of a plea to the jurisdiction, 
and that a plea to the merits was a walver of such a plea to the jurisdiction. 
Farmington v. Pillshury, 114 U. S. 138, 143 [5 Sup. Ct. 807, 29 L. Ed. 114], 
and cases there cited. In its gênerai scope this rule has not been altered 
by the act of 1875, but before that act was passed It had been held that the 
rule prevented the courts from taking notice of Colorable asslgnments or 
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transfers to create cases for the jurisdictlon of the courts of the United 
States lu the absence of a plea in abatement or to the jurisdiction, and, as 
that • » • 'opened wide the door for frauds upon the jurisdictlon of the 
court by eolluslve transfers so as to make colorable parties and create cases 
cognlzable by the courts of the United States,' we held in Williams v. Not- 
tawa, 104 U. S. 209, 211 [26 L, Ed. 719], that the statute changed the rule 
so far as to allow the court at any time, ■wlthout plea and without motion, 
to 'stop ail further proceedlngs and dlsmlss the suit the moment a fraud on 
its jurisdictlon was discovered.' 

"Neither party bas the right, however, wlthout pleading at the proper 
time and in the proper way, to Introduce évidence, the only purpose of whleh 
is to make out a case for dlsmissal. The parties cannot call on the court 
to go behlnd the averments of cltlzenship In the record, except by a plea to 
the jurisdiction or some other appropriate form of proceeding. The case is 
not to be tried by the parties as if there was a plea to the jurisdictlon, when 
no such plea has been filed. The évidence must be directed to the issues, 
and it is only when facts material to the issues show there Is no jurisdic- 
tion that the court ean dlsmlss the case upon the motion of elther party. 

"If In the course of a trial It appears by évidence, whlch is admissible un- 
der the pleadings and pertinent to the Issues joined, that the suit does not 
really and substantlally Involve a dispute of which the court has cognizance, 
or that the parties bave been improperly or colluslvely made or joined for the 
purpose of ereating a cognlzable case, the court may stop ail further pro- 
ceedlngs and dlsmlss the suit. * * » 

"But the évidence on which the Circuit Court acts in dismlsslng the suit 
must be pertinent elther to the issue made by the parties, or to the inquiry 
instituted by the court; and must appear of record if elther party désires 
to Invoke the exercise of the appellate jurisdiction of this court for the re- 
view of the order of dismissal." 

As said by this court in the case of Every Evening Printing Co. 

V. Butler, 144 Fed. 916, 75 C. C. A. 657: 

"Even If défendant below had challenged the jurisdlctional fact of diverse 
cltlzenship, as alleged in the déclaration, at the proper time, by appropriate 
plea or notice, the burden of provlng by compétent évidence its own affirma- 
tive averment in that regard would hâve fallen upon it." 

In the présent case, no issue was raised by the défendant as to 
jurisdiction, by plea or otherwise, and we are merely referred to the 
testimony of the plaintiflf, in answer to the usual preliminary ques- 
tions of his counsel, to controvert the averment made in his state- 
ment of claim, that at the time of bringing his action in the court 
below, he was a citizen of the state of New York. It is sufficient to 
observe that the testimony of the plaintiff referred to, was not ad- 
duced in support of his allégation of citizenship, and that the counsel 
for the défendant did not so regard it, as evidenced by the absence 
of any cross-examination in that respect. As it stands, it is entirely 
insufiîcient to overcome the prima f acie case made by the averment 
in the plaintiflf's statement of claim, or to satisfy us that the suit in 
the court below did not really and substantlally involve a dispute or 
controversy properly within the jurisdiction of said court. 

On the merits, the record discloses the following state of facts: 
The plaintiflf was negotiating with the county commissioners of 
Pike county at différent times, from March, 1908, until December 
of that year, for the sale of a safe and steel filing cases. On De- 
cember 7, 1908, there was a meeting of the county commissioners, and 
the plaintiflf was présent. After the meeting had adjourned, two of 
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the county commissioners remained, and a resolution was passed for 
the exchange of an old safe for a new one, agreeing to pay plaintifï 
$1,400 cash on the exchange. Subsequently, Martin Hatton, one of 
the three county commissioners, entered his protest on the minutes, 
that the action was irregular, as the meeting had adjourned. On De- 
cember 21, 1908, there was another meeting of the commissioners. 
A motion was made and carried, as follows; 

"Motion of W. H. Clune that the action of the board, of December 7, 1908, 
In relation to the purchase of a safe for the county treasurer's office at the 
price of $1,400 be rescinded, for the reason we hâve a proposition for the 
placlng of Steel files for the commissioners' vault, and also vault doors for 
commissioners' and prothonotary's office, whereby the price of the safe will 
be considerably reduced. Seconded by H. S. Albright, Hatton net voting. 

"That we make a contract with T. E. Spencer, of Montlcello, N. Y., for a 
safe for the treasurer's office for the price of $1,250, and steel files for the 
commissioners' vault $2,200, and fllled vestibule doors for the commissioners' 
vault for the sum of $1,200. Total contract price for same being $4,650. And 
payments for same being as follows: $650 on delivery of materlal and com- 
pletion of work, and one thousand dollars per year payable in December of 
each year with interest at the rate of 6 per cent, per annum until the same 
is paid. The commissioners reserve the right to pay the total amount sooner 
if they so désire. The contractor to pay ail expenses of delivery and cartage 
of material. Seconded by H. S. Albright; Hatton voting i^o." 

The case was tried by counsel for the plaintifï, on the theory that 
this resolution was the acceptance of an offer made by the plaintifï, 
counsel saying: 

"I propose to prove by the witness that he made a proposition, an oral 
proposition, to the county commissioners, that he would furnish thèse things 
that are referred to for the priées mentioned, and that immedlately after 
this proposition was made, or shortly after, the resolution already read by 
the prevlous witness, was passed, * * * thus showing the acceptance of 
a proposition whlch constltuted a contract." 

Accordingly, the plaintifï was interrogated by his own counsel, as 

follows : 

"Q. Now you were about to tell us, when Mr. Price objected, what you said 
to the commissioners at that meeting. Begln ail over agaln. 

"A. I told them I would furnish them flle cases for the commissioners' 
vault as per spécifications or what we mlght term it, a blue print showing the 
dimensions running along the walls of the vault, I think on three sides and 
up such a height, and then I proposed to furnish them a safe for the treas- 
urer's office of such dimensions and with the plans ail drafted of such a size 
Steel chest in it for the treasurer's money, and then the partitions ail ar- 
ranged for the différent size books and papers, I drafted them. Before I 
doue that I submltted to the county treasurer for his approval — 

"Q. You needn't mind that. 

"A. Then the vestibules, I showed the eut of what I would like to furnish 
them and its style of No. 3 fllled vault with a flre proof Aller simllar to a 
safe door, not a sheet iron door but a fllled door, and I gave them the size 
of it and told them how I would like to flx it up for them, how much strong- 
er It would be and how much nicer it would look in appearance and every- 
thing. That I would do this for so and so ; that is, the vault doors for such 
and such a price. 

"Q. Tell us the price. 

"A. Twelve hundred dollars, and the safe for $1,250 and the steel filing 
cases for $2,200, making complète $4,650. 

"Q. Did you make that statement to the commissioners before this resolu- 
tion was passed that Mr. Baker has read and identifled hereî 
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"A. As I remember I made It to ttiem, if I remeiuber light, it was in tlie 
forenoon of that day. 
"Q. Were you présent when tlie resolution was passedî 
"A. Yes, sir." 

He then testifies that after the meeting had adjourned that night, 
at which the resolution was passed, and "before we left, both Clune 
and Albright told me, 'Now we woitld like to hâve you rush this, as 
thé records, the treasurer's records, are unprovided for.' " He then 
testifies that he sent an order to L. H. Miller Safe & Iron Works, 
Baltimore, for the manufacture of the vestibule and safes ; that when 
the safe and two vestibules for the vault were manufactured, he sent 
the new board word, and asked when they would like to hâve them 
put in; that they answered they would not accept them, nor allow 
them to be put on the grounds in any way, shape or form. 

On the contract alleged to hâve been thus made, the suit in the 
présent case was brought. 

We hâve above recited ail the évidence disclosed by the record, 
touching what was alleged to be the verbal offer made by the plain- 
tifï to the défendant at the meeting of the board of commissioners, 
on December 21, 1908, and as it is upon the alleged acceptance of 
that précise offer at this meeting, by the resolution of the board of 
commissioners, as appearing in the minutes of the board, regularly 
kept and produced in évidence, a comparison thereof with the al- 
leged offer becomes necessary, in considering the motion for judg- 
ment non obstante veredicto, made by the défendant, and the refusai 
of the court to instruct the jury that, upon the whole évidence, their 
verdict should be for the défendant. The terms of this verbal offer 
dépend entirely upon the testimony of the plaintiff, and as the resolu- 
tion of the Pike county commissioners, which it is contended was an 
acceptance of the same, does not recite this offer, nor refer to it in 
any way, directly or indirectly, its terms, as testified to by the plain- 
tiff, cannot be enlarged or materially varied. It is true that the res- 
olution passed immediately preceding the one in question, recited a 
contract of purchase of a safe, made by the board on December 6, 
1908, for $1,400, which it thereby rescinded "for the reason we hâve 
a proposition for the building of steel files for the commissioners' 
vault, and also filled doors for commissioners' and prothonotary's 
office, whereby the price of the safe will be considerably reduced." 
But this does not recite the offer testified to by the plaintiff, or serve 
to incorporate it in the succeeding resolution relied upon as an ac- 
ceptance. On the contrary, it would seem to emphasize the infer- 
encé deducible from the language of the resolution, that this resolu- 
tion was in reality an offer to make a contract thereafter with the 
plaintiff, for the articles named by him in his testimony. This in- 
ference becomes unavoidable, when we consider the latter part of 
the resolution touching upon the important matter of the mode of 
payment to be stipulated for in the contract, and as to which notl - 
ing at ail appears in the offer testified to by the plaintiff. Thèse stip- 
ulations are as follows : 

"Total contract price for same being |4,650. And paymeiits for same beins 
as follows: $050 on delivery of material and couipletion of work, and one 
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tLousand dollars per year, payable in Deccuiber of eaeli year, with interest 
at the rate of six per centum untll the sa me Is pald. The comnilsslouers re- 
serve the right to pay the total amouiit sooner, if they so désire. The cou- 
traetor to pay ail exr)eiises of dellvery and cartage of uiaterials." 

[2] In thèse very important particulars, the resolution differs from 
the offer testified to. The plaintiff only offers certain articles at a 
certain price, but is absolutely silent as to the terms on which the 
sale would be made, such as partial and deferred payments, the times 
at which they may be made, and the amounts thereof, and other minor 
matters mentioned in the resolution. It cannot be said that thèse 
terms of the resolution are unimportant, when they defer the final 
payment for a period of four years. It seems impossible not to con- 
sider this resolution as an ofïer to contract with the plaintiff to pur- 
chase the articles he has mentioned, if he will accède to the terms of 
payment suggested by the défendant. No citation of authority is 
necessary for the proposition that the acceptance of an offer must be 
of the . offer substantially as made, and that no answer to an offer 
that is conditional or imposes upon the offerer substantial terms not 
embraced in his offer, can be considered as an acceptance. 

[3, 4] In the case before us, the alleged offer, as testified to by 
the plaintiff, for the articles mentioned by him and referred to in the 
resolution of the Board of County Commissioners, must be taken, in 
the absence of anything to the contrary, as an offer of sale for cash 
on delivery. It is clear that the resolution of the board, considered 
as a response to such an offer, could not hâve bound the plaintiff, 
unless assented to by him. It is not contended that there was any 
express assent by the plaintiff in this case to the terms of sale im- 
posed upon him by the resolution. Such an assent may sometimes 
be presumed from the conduct of the parties, but we hâve no ground 
in this case upon which such a presumption could be founded. On 
the contrary, the plaintiff testifies, and he is supported by the testi- 
mony of the two commissioners who voted for the resolution, that 
immediately after the passage of the resolution, in the room in which 
the board met, and before it adjourned, he drew up and had signed 
by thèse two commissioners, a paper, purporting to be a contract be- 
tween them, as commissioners, and the plaintiff, in regard to the pur- 
chase and sale of the articles mentioned in the resolution. Both com- 
missioners corroborate the plaintiff in this respect. Hatton, who voted 
in the négative on the resolution, was also présent and protested 
against the signing of this paper. It is true, this paper was offered 
in évidence by defendant's counsel, as a subsisting contract between 
the county and the plaintiff, which superseded and took the place of 
the contract alleged to hâve been completed by the resolution of the 
board of commissioners, and as so offered was excluded by the court. 
This paper was read as the substance of the offer into the record, 
and is now before us. It is as follows : 

"State of Penusylvania, County of Pike. 

"Milford, Dec. 21. 
"T. E. Spencer, New York. Please send us as soon as convenient one Mil- 
ler safe No. 21, with steel chest approxiniately inside 66 inches high, 55 inch- 
192 F.— 2 
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es wlde, 20 inches deep, two sets of No. 3 vestibules, three sets of steel cases 
as per plans for commissioners' office as per illustration catalogue or plan 

on baek hefeof, If any, necessary altérations allowed. Ship via ail 

goods to be delivered in Milford, Pa., and rent same to undersigned on fol- 
lowing terms, $4,650, $650 on arrivai of goods, and the balance in payments 
of one tbousand dollars each year December Ist, notes or certificates with 
interest given for time payments and interest payable annually on the time 
payments. 

"It is agreed above sums are to be paid as rent for sald safe. When the 
fuU amount of $4,650 and interest is paid you are to give me bill of sale of 
safe. If note is not forwarded to you at expiration of 25 days from date 
of invoiœ the rent shall become due at the expiration of 30 days from date 
of bill, and agrée to accept and pay draft of amount mentioned below and 
are not to cpuntermand or attempt to annul this contract. 

"It is agreed that the title of said safe shall not pass vmtil notes are paid 
or safe paid for in cash but shall remain your propérty until that time. In 
default of payment of said rent you or your agent may take possession and 
remove said safe without légal proeess. AU claims for damages arising from 
such removal being hereby waived. You are to retain any payments made 
for use of safe. Nothing but shipment or delivery constitutes an acceptance 
of this contract. 

"It is also hereby expressly agreed and understood that the foregoing em- 
bodies ail the agreements made between us In any way hereby waiving ail 
claims or verbal or other agreements of any nature not embodied in this 
contract. A receipt of a dupllcate hereof is hereby acknowledged. Agents 
not authorized to make collections. 

. "Tours truly, W. H. Clune, 

"H. S. Albright. 
"Amount $4,650." 

[5] That this paper was intended to be a complète contract in it- 
self, with relation to the subject-matter of the resolution of the board 
of commissioners, of December 21, 1908, is consistent with the tes- 
timony of the plaintiff, to the effect that that night, after the meeting 
had adjourned, the conversation occurred with Clune and Albright, 
the members who had signed this paper, in which they said, "Now 
we would like to hâve you rush fhis," etc. That it was not a con- 
tract binding on either party, we agrée with the learned judge of the 
court below. The two commissioners, in their individual names, 
could not make a contract for the county, especially one that varied 
so materially from the resolution passed by the board, and for which 
they had voted. There can be no doubt, however, that the two com- 
missioners and the plaintiff believed that this paper thus signed by 
them was a binding contract between the plaintiff and the défendant, 
and that when the plaintiff, some months afterwards, tendered per- 
formance to the new board elected in January, he had in mind the 
contract that he believed to be embodied therein. But the paper thus 
written by the plaintiff, and produced for the signature of the two 
commissioners who had just voted for the resolution, not only nég- 
atives any presumption, if any such could hâve arisen, that plaintiff 
did assent to the offer contained in the resolution of December 2 Ist, 
but conclusively shows that plaintiff did not accept the terms offered 
by the county in the resolution referred to. It shows, perhaps, a new 
proposition made by the plaintiff, accepting the terms offered by the 
county, with the important modification that the payments made for 
the safe should be considered as rent, and that the title of said safe 
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should not pass until ail the deferred payment notes are paid or the 
safe paid for in cash, and that the title to said property should re- 
main in the plaintiff until that time. It was also proposed that in 
default of payment of said rent, plaintiff or his agent might take pos- 
session and remove said safe without légal process, and that the pay- 
ments actually made on account of rent might be retained by the 
plaintiff for the use of the safe, and that nothing but shipment or 
delivery should constitute an acceptance of the contract. There is 
also a stipulation at the close of the writing, that the foregoing em- 
bodied ail the agreements made between the parties in any way, and 
that ail claims or verbal or other agreements of any nature not em- 
bodied in the contract should be waived. But it is apparent that this 
modified proposition of the plaintiff was never accepted by the de- 
fendant. The commissioners never acted upon it ofïicially as a board, 
and it is clear, as we hâve said, that the signature and acceptance 
of the paper by the two commissioners did not and could not bind 
the défendant county. It follows, then, that, inasmuch as the plain- 
tiff never accepted the contract offered by the résolution of the board 
of commissioners, the minds of the parties never met, and the new 
board, after their élection in January, properly repudiated the claim 
made by plaintiff in that regard. 

The court excluded this paper from évidence, on the ground that 
it was offered as another contract than that sued on— one later in 
point of time, and one that expressly superseded ail others. In this 
view, that the paper did not constitute a contract between the de- 
fendant and the plaintiff, we agrée, as we hâve said, with the learned 
judge of the court below. He, however, in his charge to the jury, 
went further and said: 

"Nor is the mémorandum which the plaintiflf scratehed off and the two 
commissioners signed, to be regarded as nuUlfying what had been previously 
done." 

We do not think this paper can be so easily dismissed from the 
case. It certainly had an important bearing on the transaction be- 
tween the parties, and serves to conclusively and definitely show, as 
we hâve said, that the plaintiff did not accept the terms of the of- 
fer contained in the resolution of December 21, 1908. If this paper 
had been admitted in évidence, it might be that we should find, upon 
the exception to the refusai of the motion for judgment non obstante 
veredicto a ground for reversing the judgment below, as founded 
upon a verdict that the jury were not warranted by the évidence in 
rendering. This paper, however, was excluded from the évidence, 
and was therefore not before the jury. As we think it should hâve 
been admitted in évidence for what it was worth, there was error in 
its exclusion, and the judgment should be reversed with leave for 
a venire de novo. 
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NOVIOK y. E. P. REED & CO. et al. 

(Circuit Court of .Appeals, Third Circuit. December 6, 1911.) 

No. 56 (1,538). 

Bankruptcy (§ 407*) — Gkounds for Rbfusing Dischakge— "Obtained Prop- 

ERTY ON FALSE StATEMBNT." 

A flnancial statenient, made by a bauknipt to a mercantile agency in 
response to a request therefor stating that "tliis Information is aslved for 
and received in strict confidence for commercial use only," is not within 
Bankr. Act July 1, 1898, c. 541, § 14b (3), 30 Stat. 550 (U. S. Comp. St. 
1901, p. 3427), as added by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. 
S. Comp. St. Supp. 1909, p. 1310), making it a grouud for refusai of a 
discharge if a bankrupt has "obtained property on crédit from any per- 
son upon a materlally false statement in writlng made to such person 
for the purpose of obtaining such property on crédit," as respects a créd- 
iter who sold goods to the bankrupt more than a year after such state- 
ment was made, and such créditer has no standing to oppose a discharge 
under such provision. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 407.*] 

Appeal from the District Court of the United States for the West- 
«rn District of Pennsylvania. 

In the matter of Samuel Novick, bankrupt. On appeal by bank- 
rupt from an order refusing discharge, on objections of E. P. Reed 
,& Co. and others. Reversed. 

Lowrie C. Barton (Lewis M. Alpern, Abraham Seder, and Alpern 
& Seder, on the brief), for appellant. 
John N. Patterson, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The District Court refused to dis- 
charge the bankrupt on the ground that he had, in May, 1908, violated 
clause 3, subd. "b," of section 14 of the bankruptcy act. At that 
time the clause provided that the District Judge should hear the bank- 
rupt's application for a discharge and discharge him, unless he had 
"obtained property on crédit from any person upon a materially false 
statement in writing made to such person for the purpose of obtain- 
ing such property on crédit." It appears that, on or about May 21, 
1908, the Shoe & Leather Mercantile Agency applied to the bankrupt 
for a written statement of his financial condition, saying: 

"This information is asked for and received in strict confidence for com- 
mercial use only." 

The statement was made out, was dated May 28, 1908, was received 
by the Mercantile Agency on June 1, 1908, and purported to show 
the bankrupt's condition on May 1, 1908. The appellees, creditors 
of the bankrupt, contended in the District Court that it was materially 
false, and that it was made to the Mercantile Agency, as the agent 
of the appellees, for the purpose of obtaining on crédit the property 
which the appellees sold to the bankrupt. The master, to whom the 
cause was referred in the District Court, so found, and the District 
Court affirmed the finding. 

*For other cases see same topic & § numbee in Dec. & Am. {)igs. 1907 to date, & Rep'r Indexes 
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There is proof that some, but not ail, of the objecting creditors 
were subscribers of the Shoe & Leather Mercantile Agency, and that 
some, but not ail, of those subscribers received from the Mercantile 
Agency copies of the bankrupt's statement. Which of the objecting 
creditors were such subscribers, and which ofthem received copies 
of the statement, we do not know, except that E. P. Reed & Co. was 
one of them. Nor do the proofs show that any of the creditors, ex- 
cept possibly E. P. Reed & Co., relied upon the statement when the 
bankrupt's présent debts to them were contracted. The question, 
therefore, is, assuming the statement to hâve been materially false, 
whether E. P. Reed & Co. hâve any standing to object to the bank- 
rupt's discharge. 

The section of the law under considération was materiallv modified 
by an amendment in 1910 (Act June 25, 1910, c. 412, 36 Stat. 839). 
It now provides that a bankrupt shall not be discharged if he bas 
"obtained money or property on crédit upon a materially false state- 
ment in writing, made by him to any person or his représentative 
for the purpose of obtaining crédit from such person." Collier, in 
commenting on the section as it stood before 1910, says that the crucial 
words were "such property." No such provision is to be found in any 
other bankruptcy law. The history of the section shows that it is 
not to be too liberally construed, for the clause "or of being com- 
municated to the trade" was stricken from it in Congress. Collier 
on Bankruptcy (8th Ed.) 287. "It would seem from this," said the 
Circuit Court of Appeals of the Second Circuit in the Russell Case, 
176 Fed. 253, 258, 100 C. C. A. 77, 82, "that the ordinary statement 
of financial condition made to a mercantile agency for gênerai cir- 
culation among its inquiring subscribers would not be within the 
statute." In that case it appears that Russell, in May, 1905, had 
made a statement of his financial condition to a reporter of Brad- 
street's Commercial Agency; that on January 12, 1907, the Com- 
mercial Trust Company, to whom Russell had applied for .a loan, 
sought information from the Bradstreet Company as to Russell's 
financial condition ; that the Bradstreet Company delivered to the 
Trust Company a copy of Russell's statement of May, 1905 ; and 
that on January 26, 1907, the Trust Company made to Russell the 
loan which he desired. Concerning this transaction the Circuit Court 
of Appeals said : 

"If the statement of January 26tli, which Russell gave to the reporter sent 
to him by the Bradstreet Company, is to be consldered as merely the usual 
commercial agency report flled with such agency to secure a rating, then, 
not having been made lo the Trust Company for the purpose of obtaiuiui; 
the property or [on] crédit, It is not within the language of the act." 

We agrée with this construction of the law as it stood before 1910. 
In the case now in hand the bankrupt's statement to the Shoe & 
Leather Agency was made in May, 1908. The indebtedness to E. P. 
Reed & Co. is for merchandise sold to the bankrupt on July 6, 1909, 
and September 24, 1909. There is nothing to indicate that the state- 
ment of May, 1908, was made to the Mercantile Agency as the agent 
either of the bankrupt or of E. P. Reed & Co. The time intervening 
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between the date of the bankrupt's statement and the dates of sales 
by E. P. Reed & Co. to the bankrupt forbids such inference. Its 
purpose seems rather to hâve been the gênerai one of obtaining a 
rating by the Mercantile Agency to which it was sent. It was com- 
municated to the Agency "in strict confidence for commercial use 
only." If the "commercial use" was intended to be more than the 
use of the statement by the Agency in fixing a rating for the bankrupt, 
it is difficult to understand how it could hâve been regarded as a state- 
ment sent "in strict confidence." On the proofs before us it is im- 
possible to find that the case comes within the language of section 
14b (3) as it stood in 1908. 

In re Dresser, 146 Fed. 383, 76 C. C. A. 655, is distinguished from 
the présent case, because there the bankrupt delivered a false vi^rit- 
ten statement of the financial condition of his firm to a broker, that 
the broker might use it in selling commercial paper on which his 
firm was liable. 

In re Pincus (D. C.) 147 Fed. 621, differs from this case because 
there the false statement to the mercantile agency was expressly de- 
clared to hâve been made "to form a basis for crédit with the asso- 
ciate members" of the agency. 

In Re A. B. Carton & Co. (D. C.) 148 Fed. 63, it was distinctly 
held that : 

"The usual commercial agency report, obtained by an agency in order that 
it may give the new merchant a rating, and for gênerai distribution among 
its customers, canuot be made the basls of successful action by au object- 
ing creditor." 

In the Augspurger Case (D. C.) 181 Fed. 174, the bankrupt deliv- 
ered to a mercantile agency a written statement of his financial con- 
dition, in which he declared that the statement was designed as a basis 
for crédit, and on which, with the other proofs before the court, it 
was found that the statement was false, and was knowingly made for 
the purpose of obtaining crédit and property from the objecting cred- 
itor and any other merchant to whom the statement might be submit- 
ted by the mercantile agency. 

In re K)^e (D. C.) )i74 Fed. 867, is a case where a bankrupt vol- 
untarily, and without solicitation from any one, sent a false statement 
to a mercantile agency for the express purpose of having it com- 
municated to the agency's subscribers. 

In the Pinsker Case, 25 Am. Bankr. Rep. 494, the spécial master 
finds that the statement made by the bankrupt was materially false, 
and that it was made for the purpose of obtaining goods on crédit 
from the subscribers of the agency to whom the statement was deliv- 
ered. 

Thèse cases, and others to which counsel hâve directed our atten- 
tion, are so unlike the one in hand that they hâve little bearing on the 
question before us. Hère ail we know is that the Shoe & Leather 
Mercantile Agency addressed to the bankrupt, more than a year be- 
fore any sale to the bankrupt of which we hâve knowledge, a request 
for a financial statement, saying: 
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"This Information is asked) for and received In strict confidence for com- 
mercial use only." 

If there were évidence that the bankrupt f urnished the statement to 
the agency for the purpose of having copies of it sent to its customers, 
a différent question would be presented to us. There is no such évi- 
dence. Accordingly, we think the order of the District Court is er- 
roneous. 

The order is reversed, with costs, and the record will be remanded 
to the District Court, with instruction to enter a new order, overruhng 
the spécifications of objection to the bankrupt's discharge, and dis- 
charging him. 



BLUEPIELDS S. S. CO., Limited, v. STEELE et al. 

(Circuit Court of Appeals, Third Circuit. December 6, 1911.) 

No. 14 (1,546). 

1. Receivebs (§ 206*)— Bill pob Appointment of Ancillary Receiver— 

SunaciBNCY. 

A blU in a fédéral court for the appointment of an ancillary receiver 
for a corporation, in ald of a primary receiver appointed in the jurisdic- 
tion of the domicile of the corporation, held sufficient to authorize such 
appointment. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 410; Dec. 
Dig. § 206.*] 

2. Receivebs (§ 206*) — Ancillaet Receiver— Suit by Stockholdees. 

The ninety-fourth equity rule does not apply to a blll by a stockholder 
for the appointment of an ancillary receiver, to assist a receiver ap- 
pointed by the court of primary Jurisdlction in the performance of a 
duty required of him by the court, by brlnging a suit in the district of 
the ancillary proceedings. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 206.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by Frederick M. Steele and others against the Blue- 
fields Steamship Company, Limited. From an order appointing an 
ancillary receiver, défendant appeals. Affirmed. 

Francis Rawle (GuilHaem Aertsen, Jr., on the brief), for appellant. 
Alexander Simpson, Jr., and John G. Johnson (Ernest Dale Owen, 
on the brief), for appellees. 

Before GRAY and LANNING, Circuit Judges, and CRDSS, Dis- 
trict Judge. 

LANNING, Circuit Judge. [1] This casediffers radically from the 
preceding one between the same parties, disposed of in 184 Fed. 584, 
106 C. C. A. 564. There we held that the bill of complaint on which 
the Circuit Court had appointed an ancillary receiver was too defect- 
ive to support the appointment. In the présent case the bill déclares 
that the United Fruit Company has acquired control of the Bluefields 
Steamship Company ; that, through a subsiduary company, the United 
Company has controlled and dominated the business of the Bluefields 

•For other cases see same topic & § «umbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Company in a nianner highly injurions to the latter company; that, in 
the suit pending in the court of primary jurisdiction (the United 
States Circuit Court for the Eastern District of Louisiana), the prés- 
ent complainant, Frederick M. Steele, filed a bill complaining of thèse 
things, praying for the appointment of a receiver "to take over the 
property and conduct the business of the said Bluefields Company, in 
order to get it ont from under the control of said United Company," 
and averring that one of the spécial reasons for the appointment of 
a receiver, set up in the bill filed in the court of primary jurisdiction, 
was "that the said Bluefields Company has a large claim against and 
right of recovery from the said United Company, and that, by reason 
of the control aforesaid of the said Bluefields Company by said United 
Company, such claim was not being and would not be duly prosecuted 
as it should be," and that upon the bill so filed in the court of primary 
jurisdiction a receiver was appointed, who, under the order of that 
court, "took possession of ail property and rights of the said Bluefields 
Company," and was directed "to manage, operate, and carry on" the 
business of the Bluefields Company, and "to collect ail money due" 
to it. A verified copy of the order of the Circuit Court in Louisiana 
appointing the receiver there, and of the bill on which that appoint- 
ment was made, was presented to the Circuit Court hère when the 
bill in this ancillary proceeding was filed. That copy fully supports 
the allégations of the ancillary bill. It also appears that the United 
States Circuit Court of Appeals for the Fifth Circuit has affirmed the 
appointment of the receiver in Louisiana. 

On thèse facts, the Circuit Court hère appointed an ancillary re- 
ceiver and directed him to employ counsel and proceed, within the 
jurisdiction of that court, to recover from the United Company upon 
the cause of action set forth in the ancillary bill. 

[2] The appellant's objection that the ancillary suit is one requiring 
the observance of the ninety-fourth equity rule cannot prevail. The 
court of primary jurisdiction and the Circuit Court of Appeals of the 
Fifth Circuit bave deemed the case a proper one for the appointment 
of a receiver, and that receiver has been directed to collect ail mon- 
eys due to the Bluefields Company. The object of the ancillary suit 
is to aid that receiver in the performance of the duty thus required of 
him. Whether the Bluefields Company has a good and valid claim of 
the kind mentioned is not to be decided in this case, but in the action 
which the ancillary receiver will prosecute. The Bluefields Company, 
the appellant hère, cannot sue, for the reason that its property has 
been taken from it, and it and its officers hâve been enjoined from 
interfering with the primary receiver's management. The Bluefields 
Company, moreover, is a corporate citizen of Louisiana. The receiver 
appointed in Louisiana is, therefore, not only the primary, but the 
domiciliary, receiver. The complainant, who is a stockholder in the 
Bluefields Company, contends that that company has a claim under 
anti-trust act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200), for three times the damages it has sustained, against the 
United Company. Whatever is collected hère by the ancillary receiv- 
er, less such costs as the Circuit Court hère shall allow, must be turned 
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over to Ûie domicîliary receiver, for administration under tHe orders 
of the court of primary jurisdiction. We think that neither the pro- 
visions of the ninety-fourth equity rule, nor the fact that the statute 
of limititations in Pennsylvania may allow recovery of damages for a 
longer period than does the statute of limitations in Louisiana, nor 
the fact that the United Fruit Company is a corporate citizen of New 
Jersey, and not of Pennsylvania — ail of which the appellant urges as 
reasons for reversing the Circuit Court — should induce us to deny to 
the Circuit Court in Louisiana, and to its ofhcer, the aid hère applied 
for. 

iThe decree is therefore affirmed, with costs. 



BECK et al. V. STATE FINANCE CO. 
(Circuit Court of Appeals, Elghth Circuit. November 21, 1911.) 

No. 3,453. 

1. Taxation (§§ 701, 810*) — Tax Tiilbs— Bueden or Proof^Nobth Dakota 

Stattjtb. 

Under Laws N. D. 1897, c. 67, known as the "Woods Law," whlch 
provides for the Issuance of certlflcates of purchase at tax sale, and that 
Buch certlflcates shall Iperate to pass title at the expiration of 2 yeara 
without rédemption, but requlres the holder to give notice to the owner 
90 days before the maturity of the certlflcates and to file proof thereof 
wtth the clerk of the district court, as construed by the Suprême Court 
of the State, such notice is essential to make the certlflcates évidence of 
title, and the burden of proving that It was duly served and filed resta 
on the holder. 

[Ed. Noté. — ^For other cases, see Taxation, Dec. Dlg. §§ 701, 810.*] 

2. Taxation (§ 805*) — Tax Titi/K— Suit to Qtjiet Title— Limitations. 

Under Laws N. D. 1897, e. 126, | 79, which provides that any person 
claiming title to vacant land may brlng suit to quiet title as against the 
holder of a tax deed wlthin three years after its exécution, as construed 
by the Suprême Court of the state, a tax deed must conform in sub- 
stance to the form prescrlbed by the statute to entltle the holder to the 
benefit of the limitation. 

[Ed. Note.— For other cases, see Taxation, Cent Dig. 55 1593-1597: 
Dec. Dlg. § 805.*] 

8. Taxation (| 796*)— Tax Title— Suit to Tbt Title— Title to Support. 
A quitclaim deed is sufficlent to support an action to quiet title against 
the holder of a tax title. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 1580; Dec. Dlg. 
I 796.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of North Dakota. 

Suit in equity by the State Finance Company against William H. 
Beck and Valeria R. Myers. On final hearing. Judgment for com- 
plainant, and défendants appeal. Affirmed. 

See, also, 15 N. D. 374, 109 N. W. 357. 

Bail, Watson, Young & Lawrence, for appellants. 
Wicks, Paige & Lamb, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

*For otber eawa née same toplc & { muubsb In 0«e. ft Am. Dlgi. 1907 to date, & Rep'c ladexM 
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HOOK, Circuit Judge. [ 1 ] This was a suit by the State Finance 
Company against Beck and Myers to quiet its title to several tracts 
of lànd in North Dakota. The complainant was a fee-simple owner. 
Défendants held tax clâims under what were known as "Woods Law 
certificates," as also a number of tax deeds. The trial court rendered 
a decree for complainant, and défendants appealed. Under the state 
statute authorizing them (chapter 67, Laws 1897) the Woods Law 
certificates, so called, were the only muniments of title required. No 
deeds- were necessary. Title passed to the holder by opération of law 
when the rédemption period expired. A period of 2 years was pre- 
scribed by the law, and that had elapsed in the case hère; but it was 
further provided that the holder should give notice to the owner 90 
days preceding the maturity of the certificates and file due proof 
thereof with the clerk of the district court. In Cruser v. Williams, 
13 N. D. 284, 100 N. W. 721, the Suprême Court of the state said: 

"Standing alone, the certiflcate is évidence merely of a lien, and It is only 
when accompanied by proof of service and flling of the notice of expiration 
of rédemption that it becomes évidence of title; and the burden is upon the 
person asserting title under the certiflcate to prove that such notice bas beeu 
duly served aiid flled." 

See, also, Darling & Angell v. Purcèll, 13 N. D. 288, 100 N. W. 
726. 

Défendants, who asserted their tax claims in a cross-bill, made no 
showing of the notice required by the statute. This being so, the 
trial court held that the certificates did not convey title; but it made 
provision for rédemption of the tax liens as to which complainant 
had made and kept good a tender. This was right. 

[2] As to their tax deeds, défendants rely upon a state statute 
(section 79, c. 126, Laws 1897), which, so far as pertinent hère, pro- 
vides that any person claiming title to vacant land may commence 
and maintain an action, within 3 years after the exécution and deliv- 
ery of a tax deed, against the person claiming title by virtue thereof, 
to quiet his title or to remove the cloud arising from the tax deed; 
and if no action is begun within the time mentioned the deed shall 
vest in the grantee a fee-simple title to the land described. We shall 
assume the statute to be one of limitation, though the complainant 
contends it is not. Most of défendants' tax deeds fall within the 
terms of the statute, in that the lands described in them remained 
vacant more than three years after their exécution and delivery and 
before plaintifï sued. So it is claimed the suit was brought too late. 
The deeds, however, lack conformity to statutory requirements, and 
disclose defects which, according to décisions of the Suprême Court 
of the state, make them "void on their face." In this particular the 
défendants claim the statute runs in favor of every tax deed, unless 
it is void for jurisdictional defects, like the nontaxability of the prop- 
erty, the absence of assessment or levy, prior payment of the taxes 
or rédemption by the owner, and absence of a tax sale, and it says 
the defects on the face of the deeds are not jurisdictional. 

We think this point has been decided against the contention of de- 
fendants in Beggs v. Paine, 15 N. D. 436, 109 N. W. 322, and State 
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Finance Co. v. Beck, 15 N. D. 374, 109 N. W. 357. In the first of 
thèse casés it was held that a statute prescribing the form of a tax 
deed — 

"has thereby made every fact reclted In the form a matter of substance. It 
Is only those deeds which conform in substance to the statutory form that are 
made evfdence of anythlng; and it is only such a deed that can set in mo- 
tion those statutes of limitation which bar actions to set aside tax sales 
without adverse possession." 

In both cases above cited deeds showing upon their face defects 
not of a jurisdictional character as defined by défendants were held 
to render them in efïect "no deeds," and évidence of nothing beyond 
their own exécution, not even of a tax sale or the existence of a tax. 
The défendants rehed upon their deeds, and ofïered no évidence upon 
which the court might hâve given them a Uen for possible valid taxes 
levied against the property. State Finance Co. v. Beck, supra. 

[3] We think the contention that complainant has no standing in 
court, because it obtained its title by quitclaim deeds, is without merit; 

The decree is afhrmed. 



THE KRONPRINZESSIN CECILIE!. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 35. 

Shipping (§ 86*) — Injtikt to Vessels by Stbambe's Swell— Fault. 

An injury to a tug and tow, consistlng of a car float on her side, in 
New York Bay, from the displacement waves of a passing steamship, 
which causes the tow to break loose, held due solely to the fault of the 
steamship in moving at excessive speed with référence to the tug and 
tow ; there being insufficient évidence to sustain the claim of contribu- 
tory fault on the part of the tug. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. |§ 343-360 ; Dec. 
Dig. § 86.* 

lilabillty of vessel for Injuries caused by création of swell, see note to 
The Asbury Park, 78 O. C. A. 3.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Svtit in admiralty by the Long Isfend Railroad Company, charterer 
of the tug Patchogue and car float No. 14, against the steamship 
Kronprinzessin Cecilie, North German Lloyd, claimant. Decree for 
libelant, and claimant appeals. Affirmed. 

For opinion below, see 171 Fed. 574. 

Joseph Larocque (Choate & Larocque, of counsel), for appellant. 
Burlingham, Montgomery & Beecher (Wm. S. Montgomery and 
Roderick Terry, Jr., of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. January 14, 1908, about 11 :50 a. m., when 
the tug Patchogue with loaded car float No. 14 on her port side was 

•For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bound up the Greenville Channel in the Upper Bay of New York 
Harbor, heading about northwest, the niggerhead at her bow broke, 
letting the head line to the tow go and as the tug swung around to the 
iiorthward, parting the towing line, the stern hne, and breaking the 
bitt on the starboard corner of the float to which the stern line had 
been made fast. At this time the steamship Kronprinzessin Cecilie, 
feound from quarantine to Hoboken was just about one-fourth of 
a mile above the tug and tow. No one on the steamship noticed the 
tug and tow as she passed, nor had any knowledge of what subse- 
quently happened. There can be no doubt that the steamship's dis- 
placement waves were the proximate cause of the accident. Without 
attempting to fix her exact speed, it is perfectly clear that it was ex- 
cessive in relation to the tug a.nd tow. 

The only question is whether any defect in or insufficiency of the 
tug's niggerhead or any failure of the master of the tug to take 
proper précautions to prevent the damage contributed to it. The 
answer specified no such défenses, but alleged in the most gênerai 
terms that the accident "was caused or contributed (to) by the nég- 
ligence and incompétence of the master, officers, and crew of the 
said steam tug and car float as upon the trial will more fully appear." 
The testimony is that the lines to the fîoat were made fast and tight- 
ened by the winch in the customary way. It may be that, if the nig- 
gerhead had not broken, no damage would hâve been done. But it 
was not shown to hâve been insufïîcient or defective in any respect. 
It was described at the trial as a hollow cast-iron tube about 9 inches 
in diameter and 1^4 inches thick. The claimant's freight super- 
intendent examined the tug and float the day after the event, and was 
shown ail the damage done to them. He was a witness, but he made 
no criticism whatever of the niggerhead, as he manifestly would hâve 
done if his inspection of it had disclosed anything to criticise. As 
for the conduct of the captain of the tug, it appears that, when he 
felt the displacement waves, he slowed and stopped his engines, and 
ordered the head line to be slackened. Before this could be done, the 
niggerhead broke. The District Judge held as a matter of fact that 
there was not enough time nor enough apparent necessity for cast- 
ing ofï to put the master in fault, and we see no reason for disturb- 
ing this finding. Decree affirmed, with interest and costs. 



GOULD STORAGE BATTERY CO. v. ELECTRIC STORAGE BATTERY 

CO. 

(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 84. 

1. Patents (§ 45*) — Novblty— Peesumption. 

ïlie presumptlon is that two patents granted to the same Inventer do 
not cover the same invention, and the burdeu rests on one asserting tlie 
coutrary to establlsh his contention by cogent proof, especlally vrhere the 

•For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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patents were issued within a month of each other on applications pend- 
ing at the same time. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 51-53; Dec. 
DIg. § 45.* 

Presumptions and burden of proof of Invention, see note to American 
Sulpliite Pulp Co. V. De Grassee P. Ce, 87 C. C. A. 264.] 

2. Patents (§ 202*) — Assignment — Opération. 

A court caunot split up the title to a patent, and a coniplalnant is not 
entitled to a decree requiring a patent to lie transferred to hini, wtiere 
it contains clalnis to whieh he bas establislied no right, even thougli 
he may be entitled to the broad intention. 

[Ed. Note. — For other cases, see l'atents. Cent. Dig. § 282; Dec. Dig. 
§ 202.*] 

3. Patents (§ 202*) — Assigsment— Second Patent kor Same Invention. 

Evidence held insufficient to establish that the Madden patent. No. 
570,224, for a machine for niaking grids for secondary battery plates, 
is for the same invention as patent No. 572,303, issued to the same in- 
ventor on a prior application, so that it passed hy an assignment of the 
latter. 

[Ed. Note. — For' other cases, see Patents, Cent. Dig. § 282 ; Dec. Dig. 
§ 202.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Gould Storage Battery Company against the 
Electric Storage Battery Company. Decree for défendant, and com- 
plainant appeals. Afïîrmed. 

The decree of the Circuit Court for the Southern District of New 
York dismissed the bill in an action by the Gould Storage Battery 
Company, complainant, to compel the Electric Storage Battery Com- 
pany, défendant, to transfer to the complainant letters patent No. 
570,224 granted to A. F. Madden for a machine for making grids 
for secondary battery plates. 

The following is the opinion of Hazel, District Judge, in the court 
below : 

ïhe complainant corporation has brought thls suit in equity to compel an 
assignment by the défendant of letters patent No. 570,224, dated October 27, 
1896, for making giids for secondary battery plates, to eujoin the transfer 
of said patent to any other person than the complainant, and to enjoin in- 
fringement thereof by the défendant. The patent was issued to the défend- 
ant, Electric Storage Battery Company, as assignée of Albert F. Madden, 
the inventor. There was issued by the Commissioner of Patents on Decein- 
ber 1, 1896, on application dated November 19, 1895, to Madden, as assigner 
of Abraham Van Winkle and Rufus N. Chamberlain, another patent, No. 572,- 
363, whlch vf&s also for a machine for making battery grids, and which pat- 
ent the complainant, who Is now the owner thereof, claims emliodied the 
broad invention described in the defendant's patent of earlier date. The 
theory of the complainant is that by virtue of the assignment to Van Winkle 
and Chamberlain, of which the défendant is claimed to hâve had construc- 
tive notice, the latter became equitably the owners of the first patent, and 
that the défendant, by its later assignment from the inventor, did not in fact 
obtain good title to patent No. 570,224. 

The material facts and circumstances are somewhat unusual, and a brief 
statement of them in chronologlcal séquence will indicate the contentions 
of the opposing parties and their relations to one another. Prior to the year 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1893, the Inventor, Madden, was employed by defendant's predecessor and 
engaged lu making and testlng storage battery grlds, and a number of pat- 
ents for casting grlds and battery plates were Invented by hlm prlor to the 
inventions In suit. On June 10, 1895, after such employment had ceased, 
Madden agreed in wrltlng with Van Winkle and Chamberlain that he would 
make for them a machine for splnnlng grooves and rlbs In a battery plate ac- 
cordlng to a lead cylinder sample furnlshed by Madden, that he would ap- 
ply for a patent thereon, and in considération of the payment to hlm of $350 
he -would asslgn the same to Van Winkle and Chamberlain. The machine 
was completed and dellvered in the followlng month to Van Winkle and 
Chamberlain, who pald the agreed purchase price, and in accordance wlth 
the arrangement an application and spécification for a patent for sald ma- 
chine and Its process together with an assignment of the Invention were 
prepared and executed by Madden. Such assignment before the Issuance of 
the patent was légal and proper. Gayler v. Wilder, 10 How. 477, 13 L. Ed. 
504. For some unexplalned reason the application and spécification was not 
filed in the Patent Ofiice, nor was the assignment to Van Winkle and Chamber- 
lain recorded until November 19, 1895, more than three months from the date 
of the assignment which contained the request that the letters patent should 
be Issued to the assignée. Van Winkle subsequently asslgned hls Interest in 
the patent to Chamberlain, who in turn asslgned to one Gould, and the latter 
transferred ail hls rlght, tltle, and Interest in the patent to the complainant. 
The record further shows that in about November, 1895, one Lloyd, actlng 
for the défendant, negotiated wlth Madden for the manufacture and sale of 
a machine for producing leaves in a leaden surface under pressure by means 
of a séries of dises, a machine of the same gênerai character as that de- 
scribed in patent No. 572,363, and it was agreed that the invention for such 
machine should be asslgned to the défendant, Electric Storage Battery Com- 
pany. On January 11, 1896, the application and spécification for sald ma- 
chine was filed in the Patent Office, and on January 27, 1896, Madden ex- 
ecuted and dellvered an assignment to the défendant, wherein in substance 
it was redted that he conveyed ail the rlght, tltle, and interest which he 
had in sald invention and patent, and requested that the patent be Issued to 
the défendant. Thls assignment was recorded on April 23, 1896, and the 
patent was granted on October 27, 1896, flve weeks before the Issuance of the 
patent to complainant's predecessor on the earlier assignment to Van Winkle 
and Chamberlain, and wlthout knowledge on the part of the assignées or their 
successors of the pendency of any other application for patent by Madden 
for machines of the type under considération. On January 5, 1905, the de- 
fendant brought suit In thls district, charglng the complainant with infringe- 
ment of patent No. 570,224; and afterwards a slmilar action for Infrlnge- 
ment was begun in the district of New Jersey by the complainant agalnst 
the défendant, charglng infringement of patent No. 572,363. The two sults 
are at Issue, and évidence has been taken in both; but the parties await the 
outcome of thls action before bringlng such controversles for infringement to 
hearlng. 

The complainant clalms that the Intendment of the parties to the assign- 
ment of the invention dated July 30, 1895, was that the patent, when Is- 
sued, should cover the Invention broadly, and, indeed, asserts that claim 2 
broadly includes Madden's baslc Invention. On the other hand, the défend- 
ant contends that the second patent and clalms are spécifie, and llmited to a 
machine for making grids in which the cutters are revolved at a higher rate 
of speed than the blanks or cuttlng surfaces. The défendant also contends 
that it did not hâve notice, either actual or constructive, of the prlor assign- 
ment of the invention and patent to complainant's predecessors ; that Lloyd 
acted for himself, and not in the interest of the défendant ; that it pur- 
chased the machine descrlbed from Lloyd in good falth and wlthout notice 
of any outstanding assignable interest. If either défense prevails, the com- 
plainant cannot recover. The evldential facts sufflciently show that Lloyd, 
although not having statutory or actual notice of the prlor assignment, was 
nevertheless, by and on account of the information Imparted to him by Mad- 
den, put upon inquiry as to the interest Of complainant's predecessors in the 
invention. The évidence clearly shows that he acted, not for himself, or in 
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his own Interest, but as agent for tlie défendant and In Its interest. The 
question of adéquate notice and whetber the défendant acqulred title lllegally 
Is not of paramount Importance, however, in view of the conclusion I hâve 
reached regarding the scope of complainant's patent and the existlng différ- 
ences in the two grid-making machines. 

Claims 1 and 2 of complainant's patent read as follows: 

"1. A battery-grid having shelves or partitions and a sultable supporting- 
frame formed of an intégral pièce of lead, the shelves or partitions being of 
unlform density throughout and of différent density from the supporting- 
frame, substantlally as set forth. 

"2. In a machine for maklng battery-grlds, the combination of a pair of 
spinning-rolls provided wlth parallel splnning knives, means for rotating the 
spinntng-roUs in proper relation to each other, means for supporting a blank 
plate, and means for feeding the plate-support betw^een the rolls Independent 
of the relis, substantlally as set forth." 

Complalnant contends that the construction of such claims is of materlal 
importance, and controls the question of whetber complainant's patent 
broadly includes the subject-matter of the defendant's patent. The burden 
of proof rests upon the complalnant to show that the two patents are for 
the same machines, and that the above-qnoted claims are of such breadth as to 
cover the machine descrlbed in defendant's patent. This burden is not sus- 
tained. The testimony of Lloyd indicates that during the pending negotia- 
tlons for the purchase of the second machine Madden clalmed that he had 
not sold to Van Winkle and Chamberlain his baslc invention, and that hls as- 
slgnment to them merely covered a grid machine of spécial construction. 
Madden, it is true, swears to the contrary; but hls attitude in the entlre 
transaction and the suspiclous circumstances surrounding it preclude me 
from giving great welght to hls testimony or acceptlng it as crédible in préf- 
érence to that of Lloyd. Nor do I thlnk that the testimony of the wltnesa 
Morgan, called to corroborate Madden as to a conversation descriptive of 
the machine held more than 15 years ago, bas probative value. Irrespective 
of any exlsting diserepancies in such testimony I thlnk it would be necessary 
to look to the patents themselves, as well as the conduct of the parties, to 
ascertaln the proper construction and scope of the invention. Railroad Co. 
V. Trimble, 10 Wall. 367, 19 L. Ed. 948. 

I am persuaded, however, by the évidence, that defendant's patented ma- 
fShine is essentially différent from that of complalnant. They were designed 
Cor the same purpose, but they difCer so much in form that no presumption 
arises that the patent for the earlier machine broadly covers the later ma- 
chine. Indeed, the grant of said patents for grid-making machines on ap- 
Dllcation of the same inventor, and pending In the Patent Office at the same 
time for allowance, ralses a presumption that the machines were patentably 
lilfEerent. D'Arcy v. Staples & Hanford Co., 161 Fed. 733, 88 C. C. A. 606. 
This rule bas especlal application, as it is well understood that a prier exlst- 
ing patent estops a second patent for the same tblng. ïhe defendant's ex- 
pert wltness Brown swears that the patents are différent in important par- 
ticulars. His testimony, polnting out the existing différences, may be quoted: 

"(1) In No. 572,363, each of the splnning rolls always rotâtes in the same 
direction; in No. 570,224, each cutter shaft wlth its cutter rocks or oscillâtes 
back and forth. 

"(2) In No. 572,363, the splnning rolls rotate at a materially greater sur- 
face speed than the travel of the lead blank; in No. 570,224, the cutters 
rotate at substantlally the same surface speed as the travel of the lead blank. 

"(3) In No. 572,363, the périphéries of the splnning or cutting dises are 
continuons throughout and concentrlc wlth the axis of rotation; in No. 570,- 
224, the cutters are notched at their périphéries, whlch would be an impos- 
sible construction in No. 572,363, since such notched cutters, if rotated always 
in one direction, and at a materially greater surface speed than the lead 
blank, would act as saws to saw out the grooves by displacement and removal 
of the lead. 

"(4) In No. 572,363, the splnning rolls are pressed toward the lead blank 
wlth a yielding pressure; in No. 570,224, the cutters are gradually, slowly, 
and positively fed toward each other by a power-actuated screw feed. 
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"(5) In No. 572,363, the construction is sueh that the lead blank Is heated 
as an intended factor In the opération; In No. 570,224, beat is not described 
as a factor, and in the actual process of the Electric Storage Battery Com- 
pany heatlng is prevented, and the lead blank is kept cold by a contlnuoua 
application of cold water. 

"(6) In No. 572,363, In order to get transverse ribs In a battery-grid, the 
spinning rolls are juniped apart and brought together again during the l'o- 
ciprocation of the lead blank ; In No. 570,224, transverse ribs are forined by 
notching the oscillating cutters." 

The defendant's expert witnesses Byrnes and Winter also point out siniilar 
différences in the produets of the two patents. In their opinion the first 
patent was for a grid-rolling machine wlth so-called "shelves or partitions 
of différent density froni the supporting frame," while by the opération of 
the second a spun-metal grid of identical density with the supporting frame 
Is produced, and that such patents are separate and distinct. It is true that 
a broad construction of claim 2 would seem to indicate that it embodied de- 
fendant's patented machine, yet considering the différences in the two ma- 
chines, as pointed out hereinabove, and the différent results attained in their 
opération, a question of grave doubt is raised in my mlnd on the présent 
record as to whether a broad construction should be given such claim. As 
this question will doubtless be called to the attention of this court and with 
référence to the prlor state of the art in the infringement suit pending In 
this district, the scope of claim 2 need not now be determlned. 

The évidence falrly indlcates that Madden reserved the rlght to make 
improvements in the machine and that he declined to expand his asslgnment 
in this respect. It is practicalïy conceded that the patent issued to the de- 
fendant embodies more features and clalms than are Included in the machine 
of patent No. 572,363. In view of this concession, it is difficult to conceive 
how this court can compel the défendant to asslgn Its patent, which not only 
embodies eomplainant's invention, but other inventions relatlng to the same 
subject-matter. There can be no séparation or division of the clalms, and 
in my opinion the défendant cannot be compelled to asslgn a portion of its 
invention, so as to secure to the complalnant that which it clalms it would 
hâve had if the first patent had not been issued. 

Without deemlng it necessary to consider the défense of lâches, I conclude 
that the évidence to supiiort the claim of the complalnant is not of such 
cogency as to warrant glving the extraordinary relief demanded in the bill. 

The bill Is without equity, and tlierefore is dlsmlssed, with costs. 

William Houston Kenyon (Kenyon & Kenyon, on the brief), for 
appellant. 

Atigustus B. Stoughton and George S. Graham, for appellee. 

Before IvACOMBË, COXE, and NOYËS, Circuit Judges. 

COXE, Circuit Judge. The complainant insists that letters patent 
No. 570,224 granted to Albert F. Madden, October 27, 1896, assigned 
to the Electric Storage Battery Company, the défendant, belongs to 
it, together with the invention and improvements covered by the ten 
claims thereof. A decree is asked compelling the owner of the pat- 
ent to assign it to the complainant and for other relief. 

The patent relates to a new and useful machine for making grids 
for secondary battery plates. The spécification says : 

"The principal objects of my présent Invention are, first, to provide a com- 
paratlvely simple and effective machine for expeditiously and comparatlvely 
inexpeuslvely tranforming, reduclng, and preparlug the lead of blauks to 
a différent state well suited to fulflU storage-battery requlrements whlle 
shaplng or manufacturing theni, and, second, to so construct, combine and 
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arraiifie the varlous parts of the inaclnue as that the saine is adapted for tlie 
production of srids of varions sizes and kinds ; aiid to thèse ends, nij' in- 
vention consisis of the improvements hereinafter descriiied and ciaiiued. 
Tlie mode of opération of a machine embodyiug featnres of my invejition is 
Hueb tliat portions of a leatl blanlv lield against edgewise expansion are grad- 
ually displaced. for example, liy repeatedly eniliedding devices into it, tliereby 
increasing its density and squeezing up face-hardened hars, rihs, or the lilce 
above the original face of the plate." 

The application for this patent was filedi January 11, 1896. On 
Xovember 19, 1895, Madden applied for another patent for improve- 
ments in battery grids and machines for producing the same, and on 
December 1, 1896, a patent, No. 572,363, issued thereon to Van Win- 
kle and Chamberlain, which patent is now owned by the complainant. 
The spécification states: 

"The object of my invention, therefore, is to malce a secondary-battery 
plate or grid witli slielves or partitions which wiU hâve a molecular structure 
of uniform density throughout, and at the same time olïer the largest pos- 
sible surface for eheniical or electrochemical action, and will be cheap to 
manufacture. To this end I first produce a lead blank of any suitable or 
de.sired shape and siibject it to the spinning action of the rollers provided 
with outing-disks, which I will hereinafter fully describe. By subjecting 
the plate of lead or otlier flexible material adapted for secondary-batteries 
to the spinning action of the séries of metallic disks, the molecular structure 
and density of the shelves or i)artltions are rendered absolutely uniform 
throughout, while the intégral supporting-frame surrounding the shelves is 
of a différent density (less dense than the spun shelves), and I thereby se- 
eure a supporting structure or grid than can be relied upon when subjeeted 
to the Chemical or electrochemical action for producing the active material." 

The complainant, therefore, owns a patent granted to Madden, 
which was applied for November 19, 1895, and issued December 1, 
1896, and the défendant owns a patent granted to Madden which 
was applied for January 11, 1896, and issued October 27, 1896. The 
complainant's patent was, therefore, applied for about two months 
before the defendant's patent and was issued about one month there- 
after. 

We agrée with Judge Hazel in thinking that the relief demanded 
by the complainant cannot be granted and concur generally in his rea- 
soning which it is unnecessary to repeat. We will briefly state our 
own conclusions : 

[1] First. — The bill demands extraordinary relief, viz., that the 
légal owner of a patent assign it to the complainant, who is the owner 
of another patent granted to the same inventer upon an earlier ap- 
plication, on the ground that the two patents cover the same inven- 
tion, which invention was transferred to the complainant. The pre- 
sumption is that the two patents do not cover the same invention, and 
the burden is heavily on him who asserts to the contrary. It would 
require cogent proof to convince the court that the Patent Office 
would, within a month, issue two patents for the same invention to the 
same inventer. Such proof has not been presented. 

[2] Second. — The complainant's patent contains 12 claims and the 

defendant's patent 10 claims. A cursory glance at thèse claims dem- 

onstrates the proposition that many of the claims of the latter patent 

cover improvements and combinations not found in the former and 

192 F.— 3 
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not conveyed to complainant. And yet the relief demanded is that ail 
thèse daims shall be transferred to the complainant. The defendant's 
patent cannot be split up; it must be transferred in its entirety. If 
it be so transferred, the complainant will become the owner of claims 
to which it has no shadow of title. Conceding, for the moment, the 
rectitude of the contention that the broad invention belongs to the 
complainant, it is, nevertheless manifest, that such an assignment 
transferring to complainant claims for combinations and improve- 
ments which do not belong to it would work a manifest injustice. 

[3] Third. — It is undoubtedly true that by the assignment of July 
30, 1895, Madden transferred to the complainant's assignors "the full 
and exclusive right to the said invention — viz., certain new and useful 
improvements in battery grid spinning machines, process and product 
— as fuUy set forth and described in the spécification executed by me 
preparatory to obtaining letters patent of the United States therefor, 
and the full and exclusive right to any and ail reissues, extensions or 
divisional applications thereof." This assignment was not recorded 
until November 19, 1895, more than three months from its date. It 
may be conceded that ail that the assignment mentioned was transfer- 
red, but the concession does not materially assist the solution of the 
controversy for the reason that the dispute arises as to what the "said 
invention" was. It surely did not cover other inventions then exist- 
ing or thereafter to be made by Madden. The défendant contends 
that the "said invention" thus assigned related to improvements in 
battery grids of a peculiar formation and to the machine for produc- 
ing the same. The machine was known as a "spinning" machine 
which produced grids by the well-known spinning opération, "spin- 
ning-rolls" being éléments of ten of the twelve claims. The opinion 
below points out six instances of dissimilarity between the defendant's 
machine and the machine which the complainant secured from Mad- 
den, with corresponding différences in the resulting product. The 
machine which the complainant bought is a grid spinning machine pro- 
ducing a spun grid; the defendant's machine produces a grid by the 
rolling process. There is évidence to support the contention that Mad- 
den did not intend to sell and did not sell anything but the spécifie in- 
vention of the spinning machine and its product. That he did not in- 
tend to part with other inventions which he had conceived or might 
conceive thereafter is manifest. Therè is also évidence to support the 
proposition that the invention which he sold to the défendant was for 
a machine, and improvements thereon, which produced a différent grid 
by a diflferent method from that sold to the complainant. It is not 
necessary for us to décide this question definitely, it is enough that 
there is too much doubt as to the correctness of the complainant's con- 
tention to justify us in destroying in toto the defendant's title. 

Fourth. — Each party has sued the other for infringement and we 
see no reason to doubt that the complainant can, if it proves its con- 
tention, obtain adéquate relief in the action pending in New Jersey. 
Indeed, both parties can obtain relief commensurate with their respec- 
tive rights. In the complainant's action relief is demanded that the 
defendant's patent, No. 570,224, be repealed as an interfering patent. 
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To grant the drastic decree now asked for would prejudge thèse ac- 
tions and leave the défendant defenseless with neither sword nor 
shield. This unfortunate controversy could hâve been avoided had 
the inventer been less disingenuous and had the parties observed with 
greater care some of the precepts of the Decalogue. Neither party 
is blameless, but we are unable to say that the proof preponderates so 
strongly in favor of the complainant as to justify us in granting the 
extraordinary relief demanded. 
The decree is affirmed, with costs. 



EXCBIiSIOR SUPPIjY CO. et al. v. WEED CHAIN TIRE GRIP CO. et al. 

(Circuit Court o£ Appeala, Seventh Circuit. July 27, 1911. Rehearing De- 

nied October 5, 1911.) 

No. 1,730. 

1. Patents f§ 328*) — Yaliditt and Infbingement— Chain Tire Geip. 

Tlie Parsons patent, No. 723,299, for a chain tire grip, consisting of 
two métal rings or hoops, one on eitlier side of the tire, of smaller diam- 
eter than the periphery of the wheel, and connected by transverse chalns 
extending across the face of the tire, so loosely that the device is free 
to travel circumferentially around the wheel, is in such feature uovel 
and diseloses patentable Invention, also held infringed. 

2. Patents (§ 30*) — Invention— Arrangement ce Adjustment. 

Arrangement or adjustment of a device or Its parts where it makes 
operative and practicable what was before inoperative and impractiea- 
ble, and is not itself so obvions that its utllization is not of higher merit 
than the mechanic's skill, may be the basis of invention. 

[Ed. Note. — For other cases, see Patents, Cent. pig. § 34; Dec. Dig. 
§ 30.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Weed Chain Tire Grip Company, Harry D. 
Weed, and the Parsons Nonskid Company, Limited, against the Ex- 
celsior Supply Company and the Motor Appliances Company. Decree 
for complainants, and défendants appeal. Modified and affirmed. 

For opinion below, see 179 Fed. 232. 

The appeal is from an interlocutory decree, enjoining appellants, their re- 
spective offlcers, associâtes, etc., from Infringing letters patent No. 723,299, 
Issued March 24, 1903, to Harry Parsons, for a new and useful improvement 
In antl-sllpplng and anti-puncturing déviées for the tires of vehicles and for 
like purposes. Claims 1 and 6 of the patent sued upon (types of ail the 
claims) are as foUows: 

"1. Anti-slipplng or protective means for the périphéries of wheels, pulleys, 
or the like, eomprising attaching éléments at opposite sides of the wheel, and 
an anti-slipplng or protective médium secured to the attaching éléments and 
extending across and around the periphery of the wheel, said parts being 
dlsconnected from though retained on the wheel vvhereby the anti-slipping 
or protective médium is free to move or shift its position around the periph- 
ery thereof." 

"6. Anti-slipping or protective means for the périphéries of wheels, pulleys, 
or the like, eomprising two rings or annuli at opposite sides of the wheel, 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and an anti-sliijpiug or protective mediuin cousisting of a chaiii or cbains 
securçd to the rings and extendiiig across and around the periphery.of the 
wheel, sald parts Iieing dfeeonnèeted from but retaiued on the wheel whore- 
by the anti-slipping or protective médium is free to more or sliift its posi- 
tion around the periphery 'therebf." 

The following dravvings sho\^, twp forms claimed to be under the patent 
in suit, and two forms claimed to be infringing devices: 



COMPLAINANTS ' GRIPS. 

Complainants' Cliain Grip 
as sold in Europe by Par- 
sons Company. 



Complainants' Chain Grip 
as sold in this country by 
Weed Company. 




DEFENDANTS' GRIPS. 
Défendants' Zig Zag Chain 
Grip as sold by Excelsior 
Supply Company, 



-r."^' 




Défendants' Victor Chain 
Grip as sold by Excelsior 
Supply Company. 




The purpose of the patent, and the way such purpose Is carried out, is de- 
scribed by tlje patentée as follows: 

"It has beèn proposed to guard against slipping and puncturing by incor- 
porating an anti-slipping or anti-puncturiug device in the tire itself, which 
has the effect of sl'owing it conslderably or causing disihtegratloii and havlng 
other objectionable features. According to my Invention I overcoine thèse 
objections by providlng a separate construction, giving. In eiïeet, a nonsliij- 
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ping médium between the surfaces in contact, and merely suspendlng on or 
engaging wlth tbe wheel, but uot fixed thereto, and it is therefore free to 
travel around the wheel by the action of rolling contact. 

"ïhe device constituting my invention consists of a network of rings or 
strips of métal or othor suitable material or a séries of small chains or bands 
fltting loosely over the periphery of the wheel or passing from side to side 
across the tire — that is, not incoi-porated with it— and prevented from coming 
off by two nngs, hoops, or their équivalent, preferably of wlre or other suit- 
able material, sueh rings or the like, or one of them, being provided, if de- 
sired, with means of attachment and detachment, such as a right and left 
hand serew-thread and nut, and the sald rings or the like being smaller In 
diameter than the periphery of the wheel they cannot corne ofif accldentally." 

Other patents cited are the followlng: 

No. 98,126, R. W. Thomson, Dec. 21, 1869. 

No. 135,128, D. W. Kellogg, Jan. 21, 1873. 

No. 275,035, O. F. Gilbert, April 3, 1883. 

No. 334,322, T. B. Williams, Jan. 12, 1886. 

No. 384,797, H. G. Tipping, June 19, 1888, 

No. 482,599, I. Tovrasend, Sept. 13, 1892. 

No. 567,245, J. H. Lowrey, Sept. 8, 1896. 

No. 589,019, M. O'Brien, Aug. 31, 1897. 

No. 589,163, M. Choquette, Aug. 31, 1897. 

No. 595,099, E. H. Graves, Dec. 7, 1897. 

No. 631,142, D. W. Williams, Aug. 15, 1899. 

No. 639,846, J. Coan, Dec. 26, 1899. 

No. 667,457, B. C. Rehfeld, Feb. 5, 1901. 

No. 675,710, C. Bonagente, ,Tune 4, 1901. 

No. 681,173, Maxim & Bardwell. Aug. 20, 1901. 

No. 710,562, P. De Caters, Oct. 7, 1902. 

No. 768,495, H. D. Weed, Aug. 23, 1904. 

No. 781,318, H. D. Weed, Jan. 31, 1905. 

German Patent to Haase & Sohn, No. 65,343, May 22, 1892. 

No. 95,493, Ernest Rosenberg. 

Wertheim Swiss Patent No. 15,097, July 29, 1897. 

Thomson British Patent No. 2,986 of 1867. 

Thomson British Patent No. 2,630 of 1870. 

Archer British Patent No. 3,046 of 1871. 

Léo et al. British Patent No. 14,499 of 1892. 

GiÊford Patent No. 13,974 of 1896. 

Clark British Patent No. 18,003 of 1897. 

British Patent No. 14,719 of 1898. 

British Patent No. 5,625 of 1899. 

Further facts will be found in the opinion. 

Thomas F. Sheridan, for appellants. 

Frederick S. Duncan and Edward Rector, for appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. [1] The ad- 
vantages claimed for the patented device are thus stated by counsel, 
repeated in the opinion of the Court below : 

"The construction of the device by which it is loose on the wheel and free 
to travel eircumferentially around it when In action gives several important 
results reîerred to in the patent. In the first place, the 'freedom to travel' 
adds very materially to the antisllpping qualities of the device, in efCect con- 
tinuously laying dowu on the ground in front of the tire 'a nonslipping 
médium,' conslsting of a séries of loose cross chains, under conditions afford- 
Ing a maximum of traction resuit. In the next place, it prevents the dis- 
Integration of the rubt)er tire, which, as suggested in the patent, in ail 
other proposed constructions had proved a fatal obstacle to the use of a métal 
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traction devlce on a rubber tire. Agaln, It prevents the Inévitable and ob- 
Jectionable 'slowing' oi the tiré in action, which occurs where métal traction 
plates or simllar parts are Incorporated In the tire." 

The Court below adds: 

"It Is true, and clearly dlsclosed by the évidence, that clrcumferentlal 
creeplng, or what Parsons calls traveling around the wheel by the action of 
rolUng contact, was not new with hlm as a practlcal resuit, but he was the 
flrst to clalm and fully utilize it, and understand its signiflcance in the art. 
It Is the Inévitable law of the roUing wheel. It is even difficult to keep the 
tire Itself from creeping forward on the rim. This tendeney bas been well 
understood from the time of the bicycle. And when an antislipping device 
is put on the tire, however flrmly, it wlU travel around it. AU other Inven- 
tions, however, conceived the notion that thls clrcumferentlal creeping was a 
détriment, and must be prevented in order to get traction and prevent slip- 
ping. Parsons was the flrst to understand that this motion was bénéficiai, 
that the best traction would be glven by utillzing it, as wéll as the best form 
of antl-skiddlng. He therefore reversed the prevailing Idea that thls motion 
must be prevented as much as possible, and speclfled a loose grlp, 'merely sus- 
pended on or engaging with the wheel, but not fixed thereto, — free to travel 
around it.' He also contrived a novel means of carrying his idea Into practl- 
cal application, that is, by a loose grlp, held upon the tire by side-members 
of sufflciently less dlameter than the tire to securely retaln the devlce In 
place. Nelther of thèse things had been done before. This is not an attempt 
to patent a functlon, resuit, Idea, or abstraction, but a new conception and 
new embodlment of that conception, produclng an Improved resuit, useful In 
itself, and commercially successful. It is entltled to libéral treatment, both 
as to anticipation and Infrlngement." 

The Parsons device, we think, is correctly described and character- 
ized in thèse quotations. 

There are a number of patents in the record,^ known as métal trac- 
tion devices, substantially like the patent in suit except that they are 
relatively narrow, intended to be placed upon the tread of a deflated 
tire and held in position on the tire by the tight inflation of the tire ; 
that is to say, the radial pressure of the wheels. Of course, this 
pressure contemplated that there should be no movement of the bands 
around the wheel. They were, in this respect, différent, both in un- 
derlying principle and in construction, from the patent in suit; nor 
would they bave answered, we think, for automobiles (they were 
devised for bicycles), where the strain is hundreds of times greater 
than on a bicycle. The most thèse patents do is to point out and 
illustrate the prior use of métal for an anti-skidding band. 

There are also a number of patents in the record,'' known as métal 
armors or jackets. But ail thèse devices were constructed with the 
idea of rigid attachment to the tire. The tendeney of thèse devices, 
in common with ail other devices, to creep, is not the "freedom to 
travel" that Parsons sought. They are incapable of freedom of cir- 
cumferential travel. None of thèse constitute anticipation, in our 
opinion, 

1 Patents Nos. 595,099, B. H. Graves, Dec. 7, 1897 ; 667,457, B. O. Rehfeld, 
Feb. 5, 1901 ; 135,128, D. W. Kellogg, Jan. 21, 1873, and others. 

2 Patents Nos. 98,126, R. "W. Thomson, Dec. 21, 1869 ; 567,245, J. H. Low- 
rey. Sept. 8, 1896; 639,846, J. Coan, Dec. 26, 1899; Britlsh Patents Nos. 
3,046, Archer, 1871; 14,719, Rose, 1898, and others. 
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Neither do the Gilbert nor Thomson devices, pressed upon us at 
re-argument, constitute anticipation. The Parsons concept was an 
entirely novel one in connection with automobile anti-skidding de- 
vices. It reversed entirely the prevailing notion that an anti-skidding 
device must, as far as possible, be intégral with the tire. Gilbert and 
Thomson had no knowledge of automobiles, bicycles, or pneumatic 
tires of any kind and, therefore, could not hâve preconceived the Par- 
sons concept. At most their devices are mère rough embryos, in an 
altogether différent connection, of some features of what subsequently 
became the mechanical émbodiment of the Parsons concept. 

Patent No. 681,173, issued October 20, 1901, to Maxim & Bard- 
well, for a détachable traction strap, is the only alleged anticipating 
device upon which we hâve had any trouble. One question of fact 
arises in connection with this patent, viz., were the transverse straps, 
or some of them, intended to pass around the felly of the wheel, or 
was it left optional to thus fasten them or not? The Parsons patent 
having -been granted by the Patent Office, the burden is on the de- 
fendant to show anticipation. This burden the défendant has not 
clearly met. Were the case to tum on this question of fact, we would 
be inclined to hold that the A-Iaxim & Bardwell patent contemplated 
that the device was to be thus fastened upon the wheel by such straps, 
more or less in number. It is not necessary, however, that we should 
thus hold. 

As already stated, the Parsons concept was an entirely novel one 
in connection with automobile anti-skidding devices. It contemplated, 
in opération, two features: (a) that as a method of gripping the 
ground and thereby obtaining traction the transverse chains next the 
ground should loosely lie on the ground; and (b) that as a protec- 
tion to the tire the transverse chains should move circumferentially 
around the tire — not that slow circumferential movement that is an 
incident even to the close fitting devices, but an easy circumferential 
movement — a movement that, instead of being a mère incident, is 
one of the functions of the adjustment. In the Parsons concept the 
transverse chains, instead of being practically an intégral part of the 
wheel taking hold of the ground, are a part of the ground upon which 
the rubber of the wheel takes hold, and the circumferential move- 
ment, instead of being a forced movement resulting f rom the ham- 
mering of the transverse chains upon the ground, is a movement that 
results from the mère looseness of the adjustment; and thèse two 
distinct purposes of the concept find their mechanical émbodiment 
in the utilization of the two rings smaller in diameter than the per- 
iphery of the wheel inclusive of the tire, so that they cannot come 
off, but long enough that the transverse chains, as they approach the 
ground in the révolution of the wheel, fall loose from the tire by 
gravity, thus falling loose upon the ground in advance of the wheel, 
and thus, also, causing them to advance circumferentially on the 
wheel. 

The Mlaxim & Bardwell patent, on the other hand, was meant to 
be tight fitting — in effect an intégral portion of the wheel — either be- 
cause of the character of the material used or of the auxiliary means 
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of attachment ; for anything else than a tight fitting sheath woiild 
net only destroy, in that device, the transverse straps, by rolling them 
up as the wheel proceeded, but would destroy the tires also, by turn- 
ing in upon them the pins that the patent contemplated the straps 
should contain. In other words, Maxim & Bardwell had neither the 
concept of transverse straps being laid upon the ground upon which 
the rubber should take hold (the Parsons concept) nor the con- 
cept of circumferential motion as a function of the device and due 
to the looseness of the adjustment (the Parsons concept) nor the 
mechanical arrangement or embodiment that in opération would bring 
about that resuit. 

[2] True, this différence, so far as it is a différence in mechanical 
arrangement and embodiment, is a différence largely of what we call 
the looseness or tightness of fitting of the rings upon the wheel. But 
this does not make it, in our judgment, a différence in degree only. 
It is just this looseness of fitting that makes the Parsons concept, in 
both of its purposes, practicable ; and if the Maxim & Bardwell pat- 
ent be practicable at ail, it is just this absence of looseness of fitting 
that makes it so. In mechanical embodiment, therefore, as well as 
in concept, there is a tangible something that, présent in the one and 
absent in the other, séparâtes the one from the other — causes the one 
to operate differently from the other. True, that something is what 
may be called "Arrangement" or "x\djustment." But where "Ar- 
rangement" or "Adjustment" makes operative and practicable what 
was before inoperative and impracticable, and is not itself so obvions 
that its utilization is not of higher merit than the mechanic's skill, 
"Arrangement" or "Adjustment" may be the basis of invention. In 
our judgment the arrangement or adjustment of the Parsons con- 
cept would never hâve been thought of in connection with this use, 
outside the Parsons concept, and it is our judgment that the Parsons 
concept discloses invention of patentable merit, 

Our study of the alleged infringing devices convinces us that they 
come within the concept of Parsons and its mechanical embodiment. 
The transverse chains in thèse devices are not tight fitting and are 
not intended to be tight fitting, subject only to the circumferential 
movement that cornes from hammering on the ground. What might 
be called the law of the structure prevents their being tight fitting. 
True, Parsons has no patent on the law of the structure as such. 
But he was the first to see the advantage of such a structure and 
to construct accordingly. And what he has done and patented can- 
not be trespassed upon with impunity simply because the law of the 
structure necessarily turns what, in prêteuse or appearance may be 
called a tight fitting device, into the loose fitting device. 

The decree of the Circuit Court is affirmed. 

After fihng the foregoing opinion, the following order was entered, 
modified by the decree below : 

This cause having come on to be heard on the pétition of Laurence 
A. Janney, aniicus curise, praying that ail référence to the so-called 
"Victor Device" be ordered to be stricken from the decree of tk:; 



PITTS ANTI-SKID CHAIN OO. V. WEBD CHAIN TIRE GEIP CO. 41 

Circuit Court, and the court having heard oral argument upon the 
merits of this pétition, by Edward Rector, Esq., on behalf of ap- 
pellees-complainants, and Laurence A. Janney, amicus curise, and 
the appellants-defendants having been represented at said hearing 
by Thomas F. Sheridan, Esq., now, upon considération, it is ordered 
that said pétition be and the same is hereby granted; that ail référ- 
ence to the so-called "Victor Device" be stricken from the decree of 
the Circuit Court; and that the decree of the Circuit Court so mod- 
ified be affirmed. 



PITTS ANTI-SKID CHAIN CO. et al. v. WEBD CHAIN TIRBJ 
GRIP CO. et aL 

(Circuit Court of Appeals, Seventh Circuit July 27, 1911.) 

No. 1,750. 

Patents (§ 328*) — Infkingement— Ctiain Tibe Grip. 

The Parsons patent, No. 723,299, for a chain tire grlp, held infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Weed Chain Tire Grip Company, Harry D. 
Weed, and the Parsons Non-Skid Company against the Pitts Anti- 
Skid Chain Company, J. F. Pitts, and Lyle A. Closter. Decree for 
complainants, and défendants appeal. AfSrmed. 

Francis A. Hopkins, for appellants. 
Frederick S. Duncan, for appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. The appeal 
is from a decree of the Circuit Court enjoining appellants from in- 
fringing Letters Patent No. 723,299, issued March 29, 1903, to Har- 
ry Parsons, for alleged improvements in anti-slipping and anti-punc- 
turing devices for the tires of vehicles and for like purposes. 

The patent is the same patent that was under considération by the 
court in Excelsior Supply Company et al. v. Weed Chain Tire Grip 
Company et al. (No. 1730) 192 Fed. 35. 

The claim of the appellants is that their device is intended to be 
applied snugly to the tire, with ail the slack taken up, and ail the side 
chains drawn to their proper tension. We are convinced, however, 
that in opération this device follows the Parsons concept and its me- 
chanical embodiment. The circulars issued by the appellants, upon 
which the decree below was granted, show, among others, the Weed 
device — a device that, by the law of the structure as stated in Excel- 
sior Supply Company et al. v. Weed Chain Tire Grip Company et 
al., is bound to operate within what constitutes the Parsons concept 
and its mechanical embodiment. Whether the other device shown — 
the one with tension springs — will, in practice, operate differently 
from the Parsons concept and its embodiment is a matter on which 
we are not convinced. Our judgment is that commercially it would 

'For other càseï see uuue tapie & i numbsb lu Dec. & Am. Dig>. 1907 to date, & Rep'r In&exei^ 
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prove inoperative unless it adjusts itself to the Parsons concept, and 
that therefore, in practice, it will adjust itself to the Parsons concept, 
thereby becoming an infringement. 
The decree of the Circuit Court is afiirmed. 



PALMEE et al. v. JORDAN MACH. CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 67. 
Patents (§ 828*) — Infbingement— Appaeatus for Inverting Tubulae Fab- 

BICS. 

ïhe Palmer patent, No. 878,995, for an apparatus for Invertlng tubular 
fabrics, claim 1, whlch covers broadly a comblnatlon with a horizontal 
tube, upon whlch the fabrlc Is drawn, to be Inverted or turned the other 
side out when It is removed, of "a pair of feed roUs adapted to engage 
the opposite sldes of sald tube, and yieldlug means for forcing said feed 
rolls agàinst sald tube," Is infrlnged by the apparatus of the Jordan 
patent, No. 960,227, whieh difCers f rom that of the Palmer patent only 
In the "ylelding means" for forcing the feed rolls agalnst the tube, 
whlch are équivalent wlthin the broad language of the claim. Clalms 
7 and 8, whlch are more spécifie, as llmlted by their terms, held, not lur 
fringed. , 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by William B. Palmer and Jesse V. Palmer against 
the Jordan Machine Company for infringement of letters patent No. 
878,995, for apparatus for inverting tubular fabrics, issued to Wil- 
liam B. Palmer February 11, 1908. Decree for défendant (186 Fed. 
496), and complainants appeal. Reversed. 

Walter D. Edmonds (Edmonds & Peck, on the brief), for appellants. 
Walter E. Ward, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The judge of the Circuit Court has care- 
fully described the objects sought to be attained by the Palmer patent 
in suit and the means for attaining them. It will serve no usef ul pur- 
pose to reiterate what he has said in this regard; Should anyone, be- 
sides the parties to this litigation, be interested in its previous history, 
he will find ail the issues f ully set out and discussed in the opinion be- 
low. The controversy, which involved eight claims in the Circuit 
Court, is now reduced to three — the first, seventh and eighth. We 
do not deem it necessary to consider at length the infringement based 
upon the sale of four machines of the so-called "Utica type." Thèse 
machines concededly infringed, but were not sold by the défendant, 
the Jordan Machine Company, but by Cornélius Jordan, as an in- 
dividual, béfôre December 21, 1908, when the company was incor- 
porated. The judge so found and we are not persuaded that his 
conclusion in this regard is incorrect, Indeed, in view of the fact 

•For other cases see same toplc & § ntjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that only four machines are involved, which were subsequently pur- 
chased by the complainant, and in view of the conclusion which we 
hâve reached as to the infringement of the first claim, the question 
regarding thèse four machines may almost be considered as a case of 
de minimis. 

The same is true of the other machines which were not sold as the 
défendant insists, and as the court has found, by the défendant cor- 
poration. It would leave the principal controversy undetermined were 
the court to find for the complainants based upon a sale of one of 
the machines made by Jordan at the outset, which concededly infringe 
the Palmer patent. The vital question is whether the patent is in- 
fringed by the machines made by the défendant under the Jordan 
patent, No. 960,227, granted May 31, 1910. 

The defendant's brief contains the following statement: 

"Palmer Bros., with ail their capital and advertising and prestige, hâve 
only sold twenty-five machines and hâve not sold any since the improved 
Jordan machines bave been upon the market." 

It is obvious, therefore, that à finding of infringement based upon 
a sale of the machines made by Jordan, which are admitted to 
infringe, would settle no existing issue, except costs and a small claim 
for damages. The parties are entitled to our judgment upon the vital 
question at issue. 

The spécification states: 

"In the manufacture of knlt goods, the fabric Is commonly knitted In the 
form of a tube upon circular machines, in many cases with the rough or un- 
flnished side of the fabric outermost. In such cases, and In other cases where 
the subséquent tfeatment of the fabric demands such a course, it is custom- 
ary beîore cutting the garment from the web to invert or turn inside out the 
tubular web which is frequently many yards in length. The inversion of 
the tubular web is accompllshed by drawlng one end of the web out through 
the other end preparatory to which the web is slid upon a métal tube. After 
the whole web has been thus slid upon the métal tube, one end of the web 
is Inserted in the neighboring end of the tube and drawn therethrough and 
out from the other end. My invention relates more particularly to an im- 
proved means for depositing the web of fabric upon the tube, preparatory 
to inversion of the web. The principal objects of the invention are to facil- 
itate the depositing of the tube of fabric upon the supporting tube prepara- 
tory to inversion and to prevent injury to the fabric while thus being placed 
upon the supporting tube." 

The claims in controversy are as f ollows : 

"1. In an apparatus of the class described, the comblnation with the fabric 
supporting tube ; of a pair of feed rolls adapted to engage the opposite sides 
of said tube; and yielding means for forcing said feed rolls against said 
tube." 

"7. An apparatus of the class described comprising a fabric supporting 
tube, a pair of swinging frames, means for normally drawing said frames 
towards each other, an upright shaft carried by each of the frames, a feed 
roU eonnected with each of the shafts, said feed rolls positioned one at a 
time at each side of the tube, and means for operating the shafts. 

"8. An apparatus of the class described comprising a fabric supporting 
tube, a pair of swinging frames, means for normally drawing said frames 
towards each other, an upright shaft carried by each of the frames, a feed 
roU eonnected with each of the shafts, said feed rolls positioned one at each 
side of the tube, means for opéra tins the sbsifts, and means or maintaining 
said rolls out of engagement with said tube." 
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Of thèse, the first daim is the broadest and includes a combina- 
tion having the following éléments in an apparatus for inverting tubu- 
lar f abrics : 

First. — A fabric supporting tube ; 

Second. — A pair of feed rolls adapted to engage the opposite sides 
of said tube; 

Third. — Yielding means for forcing said feed rolls against said 
tube. 

Claim 7 contains the following éléments in the aforesaid appa- 
ratus : 

First. — A fabric supporting tube; 

Second. — A pair of swinging f rames ; 

Third. — Means for normally drawing the said f rames tovvards each 
other ; 

Fourth. — An upright shaft carried by each of the f rames ; 

Fifth. — A feed roU connected with each of the shafts, the rolls 
being positioned one at each side of the tube; 

Sixth. — Means for operating the shafts. 

Claim 8 adds to the éléments of claim 7 an additional élément, viz., 
means for maintaining said rolls out of engagement with said tube. 

The validity of the patent is conceded by the défendant, its con- 
tention being that the claims must be limited in view of the patent to 
Charles W. Gove, No. 769,648, and, as so limited, are not infringed 
by the machines manufactured by the défendant. 

The entire controversy hinges, therefore, upon what construction 
shall be given to the complainant's claims in issue, which are admitted 
to be valid. Whether they shall be construed broadly or narrowly 
dépends upon the prior art and, in this respect, the case is exception- 
ally clear and simple. Palmer was not a pioneer, because Gove had 
conceived the broad idea before him, but the case is unusual in having 
a prior art consisting of a single patent. 

Another patent to Dreman for a fabric twisting machine appears 
in the record, but it is not necessary to discuss it because the défendant 
bases his argument that the Palmer claims must be limited in scope 
upon the Gove patent alone. 

The défendant insists that the "yielding" clément precisely as 
described by Palmer, must be found in its machines, and if not so 
found, infringeraent is avoided. Gove had the broad idea, but his 
means for accomplishing the desired end were too complicated to 
be commercially successful. 

In Gove's machine the fabric is stretched upon a spreader ar»d is 
then pulled in between the feed rolls which feed it forward ever the 
spreader and onto the tube. The rolls cannot be placed, as in the 
Palmer machine, at any point along the tube, the interior of which 
is free f rom any obstruction to the passage of the fabric, whereas, in 
Gove, it is obstructed by the spreader support. Gove does not hâve 
the résilient pressure of the spring controlled rolls of Palmer. 

Gove's machine cannot be operated by an inexperienced person, it 
requires greater care at ail stages of the process and is more apt to 
injure the fabric than is the Palmer machine. In short, giving to Gove 
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ail the crédit to which he is fairly entitled, tliere was yet roorn in 
the art for the Palmer invention witli a fair range of équivalents. 
Tlie first claim, as we hâve seen, is not limited to the précise method 
shown and described for forcing the feed rolls against the tube. It 
is not limited to a coilcd spring located between the arms, any spring 
wherever located which produces this resuit is within the language of 
the claim. The claim is not even limited to a spring, any "means" 
vidiich will produce the resuit, such as the elastic properties of India 
rubber, for instance, are clearly within its tefms. What the inventor 
was seeking to protect was his method of advancing the fabric by 
rolls which pressed against it by yielding pressure, whether that pres- 
sure was produced inside or outside of the rolls by a spring or its 
équivalent. 

The only important différence between the machine of the patent 
and that of the défendant is that the latter does not hâve a yielding 
frame after his rolls are brought into contact with the fabric. At that 
point the frame becomes rigid, but the yielding feature is transferred 
from the frame of the patent with its coiled spring and toggle joint to 
the rolls 'themselves and to the surface of the rolls which contacts 
with the fabric of the tube. 

The Jordan patent contains the foUowing: 

"The friction heads or feedlng rollers are forined with ends acted upon 
by a spring, which normally tends to force the sanie ai)art, and are connected 
by strips of flexible material, as, for instance, a good quallty of leather, 
which are laced through suitable openings In the ends, and form a yielding 
fabric gripping surface. The strips of leather or other material hold the 
ends from separating to any large extent under the action of the spring, 
and consequently the spring, by its action, keeps the leather strips tant for 
properly aeting upon the fabric belng forced on the tube." 

In other words, the defendant's rolls are hollow, at each end of the 
roU there is a plate and thèse plates are controlled by a spring which 
gives elasticity and resiliency to the roU. The plates are connected 
at their outer periphery by leather interlaced between them so as to 
présent a yielding and springing surface to the fabric. When in op- 
ération, substantially the same yielding surface is found in both, but 
in Palmer's machine the frame yields, while the roU is comparatively 
rigid, and in the defendant's the frame is rigid and the surface of the 
rolls yields by the combined action of spring and leather, to produce 
substantially the same resuit. 

The first claim passed the Patent Office without adverse criticism, 
and was allowed as applied for. We think it is infringed. 

We hâve reached the conclusion, but with some doubt, that claims 
7 and 8 must be limited to the language used and that so limited, they 
are not infringed. 

Each claim contains the limitation "normally drawing said frames 
towards each other." This language correctly describes the action of 
the Palmer machine. The coiled spring between the frames opérâtes 
"normally," that is, when left to itself without aid from other sources. 
It does not describe the defendant's structure because the rigid double 
screw-threaded rod "normally" does nothing except to hold the arms 
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rigidly in position. It moves them only when it is itself moved by 
Ihe hand o£ the operator. 

The decree is reversed and the cause is remanded to the Circuit 
Court with instructions to enter a decree in favor of the complainants 
upon the first claim, but without costs. 



PAItSONS NON-SKID CO. et al. v. SENEOA CHAIN CO. et al. 

(Circuit Court, S. D. New York. November 18, 1911.) 

Patents (§ 328*) — Oowtbibutoby iNrEiNGEMEiîT— Aemoe pob Pneumatio 

TlEBS. 

A preliminary injnnctlon granted to restraln contributory infrlngement 
by défendant of the Parsons patent. No. 723,299, for an armor for pneu- 
matic tires, by selling cross-ctiains Intended for use in repairing tbe 
chains of the patent. 

[Ed. Note. — Contributory Infrlngements of patents, see notes to Edi- 
son Electric Light Co. v. Peninsular Llght, Power & Hêat Co., 43 C. 
C. A. 485 ; ^olian Co. v. Hari-y H. Juelg Co., 86 C. C. A. 206.] 

In Equity. Suit by the Parsons Non-Skid Company and others 
against the Seneca Chain Company and another for infringement 
of thç Parsons patent, No. 723,299, for an armor for pneumatic tires. 
On motion for preliminary injunction. Motion granted. 

Duncan & Duncan, for complainaints. 
Allan M. Johnson, for défendants. 

LACOMBE, Circuit Judge. Défendants' own literature satisfies 
me that they hâve oflfered, and unless restrained by injunction will 
continue to offer, to sell cross-chains, of the type described in the 
papers, with the expectation and manifest intent that such cross- 
chains shall be combined with circumferential chains to make up 
non-skid chain grips covered by the patent. This is contributory 
infringement, and complainant is entitled to hâve it stopped. 

Undoubtedly, as défendants' affidavits show, there are many other 
uses to which thèse short lengths of so-called "German" chain can 
be put; but the injunction asked for would in no way interfère with 
sales for such purposes. It is directed only against the making and 
using of "parts intended, for use in construction and repair" of com- 
plainants' chain grips. 

It will of course prevent défendant from undertaking to effect 
sales of such chains to automobile supply houses, on the représenta- 
tion that it would probably be "vexations for the purchaser to be 
without thèse parts during the fall and winter months when their 
customers most need them." If défendant acts in good faith, it may 
safely conduct its business, notwithstanding the injunction; but it 
will hâve to be careful to respect the rights of the owner of a pat- 
ent, the validity of which has been sustained after prolonged litiga- 
tion. 

Injunction will issue as prayed. 

•For other cases see same topic & | numbbs In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PARSONS NON-SKID CO. et al. v. E. J. WILLIS CO. 

(Circuit Court, S. D. New York. November 13, 1911.) 

CosTS (§ 275*) — Payment— Transceipt or Record— Eioni to Pbinted Eecoed 
OF Appellee. 

On appeal by defenclant from a decree against it in an infringement 
suit, complainant is entitled to demand payment of the cost of printing 
its record, used on the hearing, whieli bas been taxed against défendant 
as part of tbe costs, before furnishing défendant with copies of sucli 
record for use in nialdng up tlie record for appeal. 

[Ed. Note. — For other cases, see Costs, Dec. Dig. § 275.*] 

In Equity. Suit by the Parsons Non-Skid Company and others 
against E. j. Willis Company. On motion by defendant-appellant to 
compel complainants to furnish printed copies of their record to de- 
fendant to be used by it to make up printed record for appeal. Mo- 
tion denied. 

See, also, 190 Fed. 333. 

Howard P. Denison, for complainants. 
Emery, Booth, Janney & Varney, for défendant. 

LACOMBE, Circuit Judge. Complainants hâve offered to supply 
défendant with the requisite number of printed copies of complain- 
ants' records for use on appeal provided défendant will pay com- 
plainants the amount which complainants hâve paid for printing 
such records, in which event complainants' costs as already taxed 
will be reduced by the amount so paid by défendant to complainants. 
This oiïer is an entirely fair one. It would not be fair to require 
complainants to furnish the copies looking for reimbursement only to 
the amount of costs and disbursements included in the judgment, 
because in the end défendant might turn out to be execution-proof. 
If défendant accepts this olifer, it will not be necessary to décide this 
motion; if défendant prefers to reject it, such motion will be denied. 



In re WAITE-ROBBINS MOTOR CO 

(District Court, D. Massachusetts. April 26, 1911.) 

No. 16,778. 

1. Bankruptcy (§ 172*) — Pkopekty Passing to Trustée. 

Whetber delivery of property sold by a bankrupt was sufRcIent to pass 
title is to be detérmined by the law of the state. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 172.*] 

2. Bankruptcy (§ 184*) — Property Passinq to Trustée— Uncompletbd Saxm 

BY Bankrupt. 

Petitioner bought from the bankrupt, and paid for, a motor truek, tak- 
Ing a bill of sale and an agreement to deliver on demand. When the pé- 
tition in bankruptcy was flled more than a month afterwai'd, no delivery 
had been made, but the truck was in use by the bankrupt and kept with 
a garage company, which had attached it for charges against bankrupt. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HeUl, that nuder the law of Massachusetts which requires delivery to 
pass title as against^ attaehlng credltors or subséquent purchasers witli- 
out notice, and Bankr.Act July 1, 1898, c. 541, § 47a(2), 30 Stat. 557 CC. 
S. Comp. St. 1901, p. 3438), as ameuded by Aet June 25, 1910, c. 412, § .'^, 
36 Stat. 840, wliich gives the trustée ail the rlghts of a judgment créd- 
iter or a créditer holding a lieu, the property passed to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

In the matter of the Waite-Robbins Motor Company, bankrupt. On 
review of order of référée dismissing pétition of Walter G. Robbins 
to reclaim property from trustée. Affirmed. 

Charles F. Rowley, receiver, pro se, 
Roscoe Walsworth, for RoblDins. 

DODGE, District Judge. The bankrupt's property passed to the 
trustée as it stood on January 13, 1911, under the adjudication made 
January 30, 1911, upon the involuntary pétition in this case, filed Jan- 
uary 13th. The Atterbury motor truck hère in question, was on Jan- 
uary 13th at a garage owned or controlled by the Dodge Motor Ve- 
hicle Company in Boston, and was under attachmeht as the bankrupt's 
property in a suit brought against it by the Dodge Motor Vehicle 
Company for storage charges and supplies; the motor truck having 
been prior to said attachment used by the bankrupt in its business 
and képt by it at the garage referred to. 

A receiver appointed by the CQurt on January 13, 1911, filed a pé- 
tition January 31, 1911, setting forth that Walter G. Robbins, the 
présent petitioner for review, had made claim to the motor truck, had 
notified the Dodge Company that it belonged to him, and was pro- 
posing, af ter settling the pending suit brought by that company, to 
remove the motor truck as his own property. A restraining order 
was prayed for and issued. On March lOth, while it was in force, 
Robbins filed the pétition which has been dismissed, asking for the 
release df the truck to him. The hearing, before the référée and hère, 
has been upon a statement of facts agreed by the parties and to be 
referred to in connection herewith. I fînd the facts as set forth in 
said statement. 

The petitioner for review at an interview on December 5, 1910, in 
Buffalo, New York, between him and his son Frederick R. Robbins, 
then representing the bankrupt as its treasurer and manager, paid 
$2,000 in cash for the truck, and received a bill of sale of it duly ex- 
ecuted and deUvered. The bankrupt received and used the money 
paid, and no one disputes that the sale, as between the bankrupt and 
the petitiojier, was effectuai to pass title to the petitioner. 

The truck,; however, was then in Boston, the bankrupt was using 
it and keeping it at the Dodge Company's garage as above stated. It 
bore the bankrupt's name painted on it in large letters. The peti- 
tioner alloWed it to rema.în thus in the bankrupt's possession and use. 
In the bill of sale which he held, the bankrupt agreed to deliver the 
truck to him wherever in the city of Boston he might direct within 

•For other. pases see same topic & i ndMbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe-i 
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10' days from December 5, 1910. He gave no such direction within 
the 10 days. He took no step whatever before the bankruptcy with 
regard to the truck, except to send a letter received by Frederick R. 
Robbins January 3, 1911, in which he ordered the car stored in his 
name and made ready for shipment to him in Chicago. But no at- 
tempt to follow thèse instructions was made by any one until after 
the car had been attached and the bankruptcy pétition filed. On Jan- 
uary 26th, while adjudication on the pétition was pending, notice on 
his behalf was for the first time given to the Dodge Company. That 
Company was then informed that he had purchased the truck Decem- 
ber 5, 1910, and would be responsible for ail charges upon it, and 
was then directéd to store the truck in his name. This direction was 
f ollowed by the Dodge Company. But the restraining order above 
mentioned has prevented any further change in the situation of the 
respective parties concerned as regards their rights in the truck. 

Had there been no bankruptcy, the petitioner would be entitled to 
the truck upon release of the Dodge Company's attachment. The 
Waite-Robbins Company, which had sold the truck to him, could not 
hâve disputed his right to it. 

[1, 2] But, as against the trustée in bankruptcy, the first question 
is, Was the truck prior to January 13, 1910, property which the bank- 
rupt "could by any means hâve transferred or which might hâve been 
levied upon and sold under judicial process" against it? Bankr. Act, 
§ 70a(5). This is a question to be determined according to the law 
of Massachusetts within which state the property was, as if ail the 
transactions with the petitioner regarding it had taken place in Mas- 
sachusetts. Hallgarten v. Oldham, 135 Mass. 1, 7, 46 Am. Rep. 433. 
And the law of Massachusetts requires dehvery in order to make a 
purchaser's title good against subséquent purchasers without notice or 
attaching creditors. Dempsey v. Gardner, 127 Mass. 381, 34 Am. 
Rep. 389, 

No actual delivery is claimed to hâve been made. Symbolical de- 
livery may answer the requirement, but the agreed facts show noth- 
ing which can be regardée! as delivery of that kind. Delivery of the 
bill of sale was not enough. Dempsey v. Gardner, supra. The bank- 
rupt did not agrée to hold or keep the truck for the petitioner. It 
agreed only that it would make the delivery vi'hich remained to be 
madej upon his order given vi'ithin a time which expired before the 
bankruptcy. So far as the Dodge Company is to be regarded as the 
seller's bailee, nothing having any tendency to make it the purchaser's 
bailee instead is shown to hâve happened until after the bankruptcy. 

It was argued that the purchaser is to be allowed a reasonable time 
after the sale in which to take possession. If, under any circum- 
stances, it could be said that a purchaser voluntarily accepting a title 
incomplète for want of delivery has not taken ail the risk due to the 
incomplète state of his title while that state continues, there are no 
such circumstances in this case. Thirty-eight days intervened between 
the sale and the bankruptcy, during which the' petitioner was no fur- 
ther frorn Boston than Chicago. 
192 F.— 4 
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It cannot be said in this case that the trustée has no greater rights 
than the bankrupt had. It is true that the petitioner's claim to the 
truck is not void as against every one excepting the bankrupt. It is 
void against attaching creditors or subséquent purchasers without no- 
tice only. It is true, also, that no creditor could hâve avoided the 
transfer to the petitioner on the ground of fraud. He paid full value 
for the truck. But at the time of the bankruptcy an attaching cred- 
itor had "fastened upon the property" and acquired a vaHd spécifie 
lien. This lien the bankruptcy would in any case hâve dissolved, but 
for, the, benefit of creditors in the bankruptcy proceedings, not for the 
petitioner's benefit. By releasing its attachment after the pétition was 
iiled, the Dodge Company could not benefit the petitioner at the cred- 
itors' expansé. Moreover, this trustée has the rights given by the 
amendments to the bankruptcy act of June, 1910, and, under the 
amendment to section 47, had as to this property, if it is not to be 
regarded as in the custody of the court, "ail the rights, remédies and 
powers of a judgment creditor holding an exécution duly returned 
unsatisfîed." Regarding this pétition as strictiy a pétition to reclaim, 
it would seem that the custody of the court is admitted, and in that 
case the trustée had, under the amendment referred to, "ail the rights, 
remédies, and powers of a creditor holding a lien." In either case 
I must regard him as entitled to hold the truck against the petitioner. 

The referee's order dismissing the pétition is theref ore approved 
and affirmed. 



In re EIOHARDSON et al. 

(District Courit, D. Massachusetts, June 23, 1911.) 

No. 1T,086. 

BANKE0PTCT (§ 84*) INVOLUNTABT PROOBEDINGS— AMENDMENT OF PETITION. 

Where a pétition in Involuntary bankruptcy was flied against an alleged 
partnership and its two members, the act of bankruptcy charged being 
the niaking of a gênerai assignaient, but it later appeared that there was 
no partnership, but that the business was owned and the assignment 
made by one défendant individuaUy, it is within the discrétion of the 
court to permit the pétition to be amended by dismissing as to the part- 
nership and the other défendant. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 84.*] 

In the matter of Asa W. Richardson and others, alleged bankrupts. 
On motion to amgnd pétition. Granted. 

A. H. Elder, for petitioning creditors. 
John Herbert, for Richardson. 

DODGE, District Judge. In this i involuntary pétition filed April 10, 
1911, three persons alleging themselves to be creditors of Asa W. Rich- 
ardson and î Frank MaçArthur, partners, having provable claims 
amounting ito more than $500, represented that said Richardson and 
said MacArthur, both of Arlington, in this district, "being partners 
under the firmnanle of Asa W. Richardson," "had its principal place 

♦For other cases see same toplc & § numbek In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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of business (or resided or had his domicile) at Medford," in said dis- 
trict, "and owes debts to the amount of $1,000." The pétition fur- 
ther represented that said Richardson and MacArthur, partners as 
aforesaid, were insolvent, and that within four months had commit- 
ted an act of bankruptcy, "in that he did heretofore, to wit, on the 
24th day of February, 1911, make an assignment for the benefit of 
creditors to John Herbert, Esq., of Boston." The prayer of the pé- 
tition was that service might be made upon Richardson and MacAr- 
thur, partners as aforesaid, and that the said copartnership and part- 
ners individually might be adjudged by the court to be bankrupt. 

MacArthur appeared pro se, and has not answered the pétition. An 
answer was filed April 28, 1911, on Richardson's behalf, in which he 
denied "that he is a partner or was a partner of said Frank Mac- 
Arthur at the time of the filing of said pétition, and that he has com- 
mitted the act of bankruptcy set forth in said pétition." He averred 
further that he should not be declared bankrupt for any cause alleged 
in the pétition as a partner of said Frank MacArthur. 

On May 1, 1911, the issues raised by this answer were referred to 
ascertain and report the facts. The référée reported on May 15, 1911, 
that although the two alleged bankrupts had agreed in April, 1909, 
to form a partnership, they rescinded this agreement later in the same 
month, agreed instead that the contemplated business should be car- 
ried on by Richardson, at his sole risk, and that MacArthur should 
be employed by Richardson at so much per week and half profits if 
there should be any; that MacArthur had never taken any part in 
the business thereafter carried on by Richardson save that of em- 
ployé ; that Richardson had never held himself out to creditors as 
a partner; and that, so far as known to Richardson, no creditors sup- 
posed that any partnership existed. The référée further found that 
Richardson individually had made and signed the assignment to Her- 
bert, and that it did not purport to be MacArthur's assignment. The 
report concluded with the finding that Richardson was not a partner 
of MacArthur, and that MacArthur and Richardson as partners had 
made no assignment as alleged in the pétition. 

On May 10, 1911, the petitioners asked leave to amend by striking 
out MacArthur's name and ail référence to the partnership and ail 
référence to Richardson as a partner from their pétition, so that it 
should be against Richardson only. They alleged that they had been 
misled into believing that there was a partnership by représentations 
made at a meeting of creditors by MacArthur and on Richardson's 
behalf. They had made no attempt to dispute any iînding of the réf- 
érée. 

I find no reason to doubt that the petitioners, when they filed their 
pétition, honestly believed, and were not without reason for believ- 
ing, that Richardson and MacArthur had been partners in the busi- 
ness referred to, and were both liable as such to them for debts there- 
in incurred. That Richardson alone conducted the business, incurred 
the debts, and made the gênerai assignment now appears from the 
Referee's report. Such an assignment is an act of bankruptcy with- 
out proof that the maker of it was insolvent at the time, and Rich- 
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ardson's aiiswer tb the pétition does not deny' thé allégations of h i s 
insolvency. If the pétition had been brought against him alone, the 
petitioners would be entitled to hâve him adjudicated bankrupt. "The 
power of a court of bankruptcy over amendments is undoubted, and 
rests in the sound discrétion of the court." Armstrong v. Fernan- 
dez, 208 U. S. 324, 330, 28 Sup. Ct. 419, 52 L. Ed. 514. In the péti- 
tion as filed, the adjudication of Richardson individually was asked 
for, thbugh the adjudication of the alleged partnership and of Mac- 
Arthur was also asked for. The proposed amendment,will thus effect 
no greater change than to let the petitioners proceed as if part only 
of what their pétition seeks had been originally sought, without re- 
gard to the remainder; and it may therefore be said that the sub- 
stance of the amendment is already in the pétition. The allowance 
of such an amendment seems to me in furtherance of justice, unless 
it can be clearly shown that some provision of the act or some prin- 
ciple of bankruptcy law would be violated. It can hardly be said 
that a greater change in the nature of the proceedings is made by 
ît than by the amendment allowed in Hark v. C. M. Allen Ce, 146 
Fed. 665, 77 C. C. A. 91, where, in order to make the pétition cor- 
respond with the facts as ascertained upon trial, it was amended so 
as to charge a préférence instead ûf a fraudulent concealment as the 
act of bankruptcy. 

The décision mainly relied on in opposition to the amendment is lu 
re Mercur (D. C.) 116 Fed. 655, affirmed on appeal in the Third Cir- 
cuit, 122 Fed. 384, 58 C. C. A. 472. Two partners had in that case 
been adjudicated bankrupts in distinct proceedings against them in- 
dividually. Adjudication of their firm had neither been asked for 
nor made. A trustée of each estate had been appointed, and each 
partner had been discharged. More than two years after the filing 
of the pétition a firm créditer petitioned for adjudication of the firm, 
to be made as of the date of the individual adjudications. This it 
was held, could not be allowed by way of amendment, because it in- 
volved recasting and transforming ail that had been donc. The dif- 
férences between the state of facts there presented and that hère pre- 
sented are obvions. Nothing has hère been donc but to ascertain that 
there was no partnership, and that one only of the alleged bankrupts 
is liable to adjudication. 

The court held in Re Mercur that because the partners had both 
been brought into court it did not follow of necessity that the partner- 
ship had also been brought into court. A partnership, it was said, 
is, under the présent bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418]) — 

"a distinct eiitity, which requires a pétition specitically directed against it, 
alleglng an act of bankruptcy in wliieli it is expressly Involved, and resultinK 
In an adjudication of the partnership itself, irrespective of and in addition 
to any that may be made against the individual members. * * * If a 
partnership is intended to be reached, the pétition and the proceedings shouUl 
be appropriate to that end. If only the individual members, they should be 
governed by that circumstance. This is something more than a mère niatter 
of form. It goes to the substance of the proceedings, involving, as it does, 
the question of notice, and tlie rights of the parties to be aftected." 



AVEUY V. MAYOR AND CITT COUNCIL OF BALTIMORE 53 

The above quotations from the District Court's opinion (116 Fed. 
658, 659), which vvas approved and adopted by the Court of Appeals 
(122 Fed. 387-390, 58 C C. A. 472), whether or not fuUy in accord 
with Judge Lowell's décision in Re Forbes (D. C.) 128 Fed. 137, thns 
far uniformly followed in this court, do not seem to me to forbid the 
allowance of the amendment under considération. The petitioners 
hère never sought to reach the supposed partnership alone, or its 
individual members alone. What they asked was adjudication of 
the supposed firm and also of its members, in accordance with Re 
Forbes. Now that it is settled that there was no partnership, I sec 
no suiScient reason for holding that adjudication of one of the in- 
dividuals at first supposed to be members cannot be had except upon 
a new pétition against him alone. 

The pétition to amend is granted. 



AVP^RY V. MAYOR AND CITY COUNCII. OB^ BALTIMORE. 

(District Court, D. Maryland. November 13, 1911.) 

Municipal Corporations (§ 849*) — Liabiliiy fob Torts— Maintenance of 
Habbor Buoy. 

A clty which, in the exercise of its governmental fuuetlous, has placed 
and maintalns a buoy in a barber to mark the Unes of an anchorage 
ground can be held llnble for an injury to a vessel caused by such buoy 
only on the ground of négligence, and, where it is sliown that the buoy 
was properly placed and secured, that it was visited by eity employés 
nearly every day, and remaiued in apparently good condition, it is not 
sufhclent to establLsh négligence that it in some unlinown way became 
submerged, and a vessel ran upon it and was injured. 

[Ed. Note. — For other cases, see Jlunicipal Corporations, Cent. Dig. § 
1806 ; Dec. Dig. § 849.*] 

In Admiralty. Suit by Salem W. Avery against the Mayor and 
City Council of Baltimore. Decree for respondent. 

Harry N. Abercrombie, for libeiant. 
Alexander H. Preston, for respondent. 

ROSE, District Judge. The libeiant was master and owner of a 
pungy. It was called the "Sarah J. Elizabeth." It will be spoken 
of as the "pungy." On March 12, 1906, it struck something in the 
harbor of Baltimore. Its hul! was pierced below the water line. It 
sank almost immediately. It was a total loss. The libeiant says that 
it came into colHsion with a submerged buoy. The buoy had been 
placed in position by the respondent. The latter will be referred to 
as the "city." The buoy marked one of the limits of an anchorage 
ground. The libeiant says that the city is liable to make good liis 
loss. The city replies: First. That the buoy did not cause the in- 
jury. Second. That the buoy was always in sight. If the pungy 
struck it, the fault was the pungy's. Third. If the buoy caused the 
injury, and if the pungy was not to blâme, nevertheless the city is not 
liable. 

*For other cases see same topic & § nt:mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The pungy had delivered a cargo of oysters on a wharf on the 
northern or eastern side of the channel. It had gotten under way 
about 10 minutes before the accident. It was broad dayhght. A stiff 
breeze was blowing from the northward. The pungy's course was 
a little east of south. Two men were on board. One was on the 
lookout. He knew the buoy was in the neighborhood. He says he 
was looking for it. He did not see it. The pungy struck something. 
Those on board at the time did not know what it was. It held the 
pungy fast. The wind then swung the pungy around. It freed it- 
self. As it did the end of the buoy emerged from the water. It rose 
to a height variously estimated from 18 inches to five feet. The pungy 
hailed a tug^ It was taken in tow. It sank before it could be brought 
to shore. 

The accident is hard to understand. I think the pungy was sunk 
by the buoy. Some of the city's witnesses saw the buoy shortly 
afterwards. They say it had fresh marks upon it, as if it had been 
recently struck, and struck hard. I do not think that the pungy was 
in fault for not seèing the buoy, because I do not think that the buoy 
was above water. If it had been, it could scarcely hâve donc the 
damage it did. The pungy was sailing very nearly with the wind. 
The latter, as has been stated, w'as blowing freshly from the north. 
There was little tidal movement. If the buoy had been above wa- 
ter, it would hâve pointed away from the pungy. If the latter had run 
over it, no great harm would hâve been donc. 

It seems probable that, before the collision, the buoy had in some 
way been forced under the water, and held there. The blow struck 
by the pungy and its subséquent swinging around while fast to the 
buoy might hâve released the latter from whatever was holding it 
under the water. 

The question remains, Was the city to blâme ? The buoy had been 
placed years before. It remained where it was for more than two 
years afterwards. There is some évidence that at times the buoy did 
not Project very far above the water. There is none that it was ever 
completely submerged except when the pungy ran upon it. Its upper 
end had been broken ofï some time before. How much its normal 
height above water was thereby reduced does not appear. It was 
visited almost daily by the city's employés. They never saw anything 
to suggest that it was in any wise' a danger to navigation. 

The libelant argues that had the buoy not been broken the accident 
might not hâve happened- He says that in that case it might not 
hâve been totally submerged at the time of the coUision. He con- 
tends that the broken, and more or less sharpened and jagged, end 
was well fitted to pierce a ship's planking. Neither of thèse conten- 
tions is without some plausibility. The proof in my opinion, how- 
ever, falls short of showing that thie accident would not hâve hap- 
pened had the buoy been unbroken. 

The libelant has not shown how the buoy came to be submerged. 
It appears to hâve been fastened to its anchor by a shackle. He 
claims that, if it had been secured by a chain, it could not hâve been 
submerged. He has offered no testimony to show that the method 
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used by the city was not proper and safe. The city has affirmatively 
proved that it was. Upon the record as made up, it appears that the 
buoy was properly placed and secured in the first instance. The city's 
employés regularly visited it. They never saw anything which sug- 
gested that it had in any wise become a danger to the shipping fre- 
quenting that part of the harbor. The buoy was placed by the city 
in the discharge of one of its governmental functions. 

It is in this case unnecessary to inquire whether the city would be 
liable had the accident resulted from the buoy having been negligently 
or unskillfully planted or secured, or, as the resuit of the buoy once 
well placed and secured, becoming in some way a danger and having 
been allowed to remain a danger after the city's servants knew that 
it had become so, or might by the exercise of reasonable diligence hâve 
known it. 

In this case the libelant has failed to sustain the burden resting on 
him to show that the city was négligent. 

The libel was filed a few months after the accident. It was not 
brought to a hearing until more than five years and a half after the 
pungy sank. The long delay doubtless did not lessen the difficulty 
the libelant had in proving bis case. 

The libel must be dismissed, with costs. 



McGIRB V. HDMPHREYS GROCERY CO. 
(District Court, N. D. OMo. August, 1911.) 

1. Evidence (5 21*) — Judiciai- Notice— Customs of Business. 

In determlning whether the facts were such as to put a créditer on 
Inqulry as to the solvency of a bankrupt, when payments were made, the 
court may take judlclal notice of business customs and methods. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. g 25; Dec. Dig. 
I 21.»] 

2. BANKBtrPTCT (§ 166*) — VOIDABLE PEEFERENCES— NOTICK TO CrKDITOE. 

Where the facts are such as to make it the duty of a créditer to make 
Inqulry as to the solvency of a debter on receivlng payments, such duty 
is not dlscharged by Inquiring of the debtor alone. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

In Equity. Suit by one McGirr, trustée in bankruptcy of Z. E. 
Rollins, against the Humphreys Grocery Company. On exception to 
findings and conclusions of trustée. Affirmed, and decree for com- 
plainant. 

J. W. Schaufelberger, for plaintifï. 
C. S. Mauk, for détendant. 

KILLITS, District Judge. The exceptions in this case deal very 
largely with the spécial master's conclusions of fact subsidiary to the 
ultimate fact upon which only can his conclusion of law be founded, 
wherefore the court need not foUow the laborious and detailed argu- 

•For otber cases lee same topic & { nvmbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexât 
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ment of counsel for défendant in which error in the master's con- 
clusion as to matters purely evidential or subordinate to the final 
analysis of the case is attempted' to be shown. The master may hâve 
erred in his detailed statement of the effect of the tèstimony many 
times, and yet hâve reached a. right conchision as to the ultimate f act. 

[ 1 ] Before the relief demanded by the trustée may be had, thèse 
three questions must be answered in the affirmative: Was Z. E. Roi- 
lins insolvent at the time of the pâyment to défendant? Did the pay- 
ment operate as a préférence to défendant? Did the défendant at 
the time knovi^, or hâve reason to know, of the insolvency ? 

The first two need no discussion. That each should receive an af- 
firmative answer is not open to dispute. The whole case hinges on 
the application of the tèstimony to the third. 

Two propositions are in force to work an answer to this question 
from the facts before us: Fifist, that the doctrine of responsibility 
for inquiry is of full force in such a case as this ; and, second, that 
we may concède and use judicial notice of business customs and meth- 
ods as criteria for valuing facts as imposing the duty of inquiry. Ap- 
plying thèse propositions, wé very readily see from the tèstimony that 
the spécial master was right in finding an answer to this third ques- 
tion. 

Considering the history of Rollins' account with the Humphreys 
Grocery Company, how it increased steadily on the débit side, it is in- 
conceivable that the défendant .should not hâve reached an appré- 
hension that its custbmer was failing. This was apparently defend- 
ant's State of mind when it demanded that Rollins should deal with 
it exclusively. That arrangement, it seems to us, peculiarly and es- 
pecially thereafter, put the company on inquiry, a relation it occvipied 
with increasing emphasis, as still the unfavorable balance grew. 

[2] When once the duty to inquire occurred, it was not met, under 
the circumstances of this case, by inquiry alone of Rollins. It is not 
readily crédible that a man with capacity sufficient to appoint him 
to the work of salesmanship for a wholesale house may be held to 
accept Rollins' word and inquire no f arther, in the face of things 
which he might see every day, had be been but reasonably curious. 
Modem business is more alert than this. One charged wi'th the duty 
of inquiry is not excused by the acceptance of an answer which could 
so readily bave been tested for untruth as could that of Rollins, which 
McConahy says he blindly acted upon. But the most ordinary activity 
on the latter's part, involving little more than mère inspection of the 
stock and the most casual inquiry, would hâve shown the falsity of 
Rollins' statement. We think that the situation required this addi- 
tional caution on McConahy's part, and that f ailure to observe it préj- 
udices the claim of défense that it had no reason to suspect the un- 
questioned in.solvency of its customer, 

However this may be, there can be no question but that the de- 
fendant had almost actual notice, through McConahy, of the insol- 
vency at the time the money was paid on Rollins' account by Com- 
rie. Then McConahy learned two things : First, that the stock would 
not invoice half of Humphreys' account; and, second, that the bank 
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was also a large créditer. Thèse circumstances were enough to put 
the most obtuse business man upon active inquiry, if they do not 
amount to actual notice. The most superficial review of Rolhns' cir- 
cumstances then would hâve shown that the little shoe stock, and the 
book accounts, being ail the rest of her visible assets, would not hâve 
anywhere near approximated in salable value the $1,400 additional 
necessary to pay défendant and the bank, and the discovery of the lat- 
ter claim was a loud call upon défendant to investigate for other 
debts. 

Our conclusion is that the spécial master was right, and his report 
and recommendation will be made the order of the court; the excep- 
tions theretû being disallovved. 



POOL SHIPPING CD., Limited, r. SAlVIURfi 

(District Court, B. D. Pennsylvanla. November 10, 1911.) 

No. 54. 

1. SniPPiNQ (§ 177*) — TiMK roB Dischabginq — Construction of Chartes. 

A delay of six days before commencing to discharge a cargo of Iron 
ore, conslgned to the charterer and whlch he had sold to a manufacturer, 
caused by the refusai of a rallroad company because of a dispute wlth 
the manufacturer to furnlsh cars In whlch to unload the ore, was not 
chargeable to the charterer on the lay days, under a provision of the 
charter party excepting "ail causes beyond the control of the shipper, the 
consignée or thé charterer whlch may prevent or delay the loading or 
dlscharglng." 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. § 177.*] 

2. Shippino (I 50*) — CiwRTEE— CosT OF MoviNQ Vessel. 

A charterer is not liable for the cost of moving a vessel from one pler 
to another for dlscharglng, where the change was made by order of the 
commissioners of navigation, and not at the charterer's Instance or re- 
quest 

[Ed. Note. — For other cases, see Shlpplng, Dec. Dlg. § 50.*] 

In Admiralty. Suit for charter hire by the Pool Shipping Com- 
pany, Limited, owner of the steamship Teespool, against Frank Sam- 
uel. Decree for respondent. 

Edward F. Pugh and Converse & Kirlin, for libelant. 
Lewis L. Smith, for respondent. 

J. B. McPHERSON, District Judge. [1] The respor-!onï chnr- 
tered the British steamship Teespool to carry a cargo of iron ore to 
Philadelphia consigned to himself, and by imloading tlie cargo speed- 
ily he earned dispatch money in sorae amount, the princii)a! coiilro- 
versy being over the number of days for which allowance should be 
made. The cargo was 6,550 tons, and, as the charter party provid- 
ed, "The cargo to be loaded at the rate of 250 tons, and discharged 
at the rate of 250 tons, per weather working day of 24 consécutive 
hours (Sundays and holidays excepted)," it appears that the lay days 
were 26 days and 5 hours. The discharge was accomplished in about 

•For c'ÀiCx cases see same topic & § ndub£b lu Dec. & Am. Dlga. 1907 to date, & Kep'r Indexes 
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3 days, however, and the apparent time to be allowed is therefote 
about 23^ days. The dispute grows out of the fact that, although 
the lay days began on January 12, work did not begin until Janu- 
ary 19. The libelant contends that thèse seven days (or rather 6 
days, since one Sunday is to be deducted) should be added to the 
three days of work ; while the respondent's position is that they should 
not be so added, because the delay was beyond his control. The char- 
ter party provides that: 

"The act of God, * • • unavoldable accidents, and ail causes beyond 
the control of the shipper, the consignée, or the charterer, which may pre- 
vent or delay the loadlng or discharging during the said voyage, always 
mutually excepted." 

This hearing is on libel and answer, and the answer must be ac- 
cepted as true. It therefore appears that the delay in discharging 
was caused solely by the refusai of the Reading Raiiroad Company 
(at whose pier the vessel was lying) to furnish the necessary cars. 
The cargo had been bought by a manufacturer whose plant is about 
35 miles distant from Philadelphia, and could not be carried directly 
to him except over the Reading's road. The company, however, had 
quarreled with the manufacturer, and refused to accept the cargo 
until the quarrel should be settled. There was no othe» reason for 
refusing the cars. The respondent made every effort to induce the 
raiiroad company to recède from its position, even applying, but with- 
out success, to a . court of Philadelphia county for équitable relief, 
but it was January 19 before the company changed its mind. 

Was this a cause of delay beyond the respondent's control? The 
answer, I think, should be in the affirmative. He had nothing to do 
with the quarrel, either as a party or as a person directly interested, 
and could not compel the company to furnish the cars. He could only 
do what he did — ask the courts for relief, and try the arts of persua- 
sion, and in my opinion he is protected by the clause last quoted. 

I agrée that the ship could not be detained indefinitely, but a prob- 
lem so unusual may be lef t for solution until the occasion shall arise. 
I am dealing now with a différent situation, namely, where only a 
brief and reasonable delay is involved — a period well within the lay 
days which the ship expressly agreed to allow — and with référence 
to such a delây I think the conclusion just announced is correct. 
The décision dépends on the proper application of the clause in 
question, and is not decisively ruled by any case that bas been cited. 
The parties expressly agreed that some delays were to be excused, 
and the question simply is whether this particular delay was beyond 
the respondent's control. 

[2] The libelant seeks to recover also the cost of moving the steam- 
ship from one pier to another; but, as this change was made by or- 
der of the commissioners of navigation, and not at the request or in- 
stance of the respondent, I do not see on what ground this item of 
charge can be allowed. 

A decree may be entered dismissing the libel, with costs. 
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INTERNATIONAL HARVESTBR CO. OF AMERIOA v. OLIVER. 
(Circuit Court, E. D. Kentucky. November 11, 1911.) 

X. Sales (§ SSé^O— Action fob Pkicb— DErENss— Feaud. 

In an action on a contract of sale to recover the purchase prlce of 
property dellvered thereunder, a gênerai allégation In the answer that 
the contract "was procured by the fraud, covin, and decelt of the plaln- 
tlff, Its agents and employés," Is Insufflclent to state a défense, slnce 
euch fraud Is not effective to Invalldate the contract, If condoned by the 
acceptence and rétention of the property after Unowledge of the facts. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 354.*] 
2. Monopolies (§ 23*) — Action rOE Pbioe or Goods— Défenses. 

In an action on written contracts, which purport on thelr face to be 
contracts of sale, to recover the purchase priée of farm machlnery al- 
leged to hâve been dellvered to défendant thereunder, an answer alleg- 
Ing that the contracts were not Intended as contracts of sale as between 
the parties, but to cover up the real transaction, which was the employ- 
ment of défendant as agent for plaintiff to sell the machlnery in a cer- 
tain terrltory In Kentucky, In furtherance of an illégal combinatlon be- 
tween the manufacturers to fix and control priées in violation of the 
anti-trust statute of Kentucky (Ky. St. §§ 3915-3921 [Russell's St. §§ 3717- 
3723]), assuming that It is compétent for défendant to vary the terms of 
the contracts by paroi, does not state a défense under section 3918 of 
sueh statute, which provides that any purehaser of property from a per- 
son or corporation transactlng business contrary to the preceding sections 
shall not be llable for the priée thereof, since, if the contracts be re- 
formed to conform to such allégations, défendant is not a purehaser, and 
the transaction Is not withln the statute. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dlg. § 23.*] 
S. Commerce (§ 80*) — State Statutes — Anti-Tbust Law— Civil Diabilities. 

Ky. St. § 3918 (Russell's St. § 3720), which pro vides that any purehaser 
of property from any indivldual, flrm, company, or eorporation trans- 
actlng busiuess contrary to the preceding sections, which prohibit certain 
coœBlnatlons in restralnt of compétition, shall not be liable for the priée 
of such property, does not apply to contracts for the purchase of property 
which constitute Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 80.*] 

4. MONOPOLIES (§ 23*) — Dealings with Combination— Liability. 

One who receives property from a combination, which is illégal as In 
violation of Anti-Trust Act July 2, 1890, eh. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), on a contract to sell the same for it as agent at cer- 
tain priées by a certain date, or to account to it for those priées at that 
time. If not then sold, cannot défend agàinst such liability on the ground 
of the illegality of the enterprise. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 16; Dec. 
Dig. § 23.* 

Rlghts and llabilitles of parties contracting with trusts or combina- 
' tlons in restralnt of trade, see note to Chicago Wall Paper Mills v. Gen- 
eral Paper Co., 78 C. C. A. 612.] 

At Law. Action by the International Harvester Company of Amer- 
ica against James W. Oliver, On demurrer to answer. Demurrer 
sustained. 

Humphrey & Humphrey, A. M. Rutledge, Worthington & Cochran, 
and Pendleton, Bush & Bush, for plaintiff. 
J. Smith Hays, for défendant. 

*For other cases see same tapie & i nuubbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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COCHRAN, District Judge. This cause is before me on plaintiff's 
demuriîèr tb each paragraph of tlle defendant's answer, ôf which: there 
are two. The pétition consists of.three paragraphs. lEach one is an 
action on a written contract of purchase of either harvesting machin- 
ery, farm implements, farm wagons, binding twine, or other articles 
of merchandise on certain terms. The contract sued on in the first 
paragraph was made Januâry 17, 1908, that sued oh in the second was 
made Mafch 12, 1908, and that sued on in the third was made Febru- 
ary 12, 1908. In each instance the purchase price was payable Sep- 
tember 1, 1908. ■ 

In the second paragraph of the . answer défendant in substance 
claittls' that he did not ■purcha;ge the articles covered by the contract 
in suit, but that they \yere placed in his hands to sell for the plain- 
tiff,,!as its agent, and those contracts were executed, not to embody 
their understanding, but to make it appear that he was a purchaser 
and conceal the fact that he was simply an agent. It is conceded that 
on their face they are contracts of sale. That they contemplate that 
défendant is to sell by retail to others the property covered by them, 
and provide that his territory is limited to Winchester and vicinity, 
and that,' as alleged in the pétition, he turned over to the plajntiff 
promissory notes for certain of the property sold by him, and returned 
other portions, for which crédit was given him, looks like the rela 
tion between them might hâve been that of principal and agent. Yet 
thèse f acts are not inconsistent with the relation being that of seller 
and buyer, and the contracts in Suit being real, and not mère prêteuses. 

[1] In the first paragraph of his answer the défendant pleads as 
a défense to each paragraph of the pétition that the contracts in suit 
were each "procured by the f raud, covin, and deceit of the plaintifï, its 
agents and employés." The sole fact thereby pleaded as a défense to 
the action is f raud in the procurement of those contracts, and it is not 
more definitely pleaded than in the words quoted. The defendant's 
counsel argues that the paragraph présents a good défense, because it 
bas been held by the Court of Appeals of Kentucky that, where f raud 
in the procurement of a contract is a good défense to suit on it, such is 
a good plea of the f raud, and it need not be more definitely pleaded. It 
has been so held in the following cases, to wit : Sharp v. Wiiite, 1 j. J. 
Marsh. (Ky.) 106; Ross v. Braydon, 2 Dana (Ky.) 161, 26 Am. Dec. 
445 ; Whitehead v. Root, 2 Metc. (Ky.) 584 ; Evans v. Stone, 80 Ky. 
78; Dowing v. Carr, 38 S. W. 1044,. 18 Ky. Law Rep. 979; Ryan v. 
Middlesboro & Co., 106 Ky. 181, 52 S. W. 33; Craft v. Barron, 121 
Ky. 133, 88 S. W. 1099. But thèse cases only hold that, where ffaud 
in the procurement of a contract is a good défense to a suit on it, such 
a plea will do. They do not hold that it will do where such fraud is 
not a good défense. 

Counsel for défense seems to think that fraud in the procurement 
of a. contract is always a good défense to a suit on it. Fraud, he says, 
vitiates everything. This is true in a sensé. It vitiates everything, if 
it is not condoned. If it is condoned, it does not vitiate that which it 
affects. And fraud in thç procurement of a contract is condoned, if 
the party defrauded has received something under the contract, and 
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does not, as soon as he discovers the fraud, promptly tender back 
to the other party what he has so received. In the case of Grymes v. 
Sanders, 93 U. S. 55, 23 L.. Ed. 798, Mr. Justice Swayne said: 
"Where a party desires to rescind upon tlie ground of mistake or fraud, he 
must, upon the discovery of the facts. at once aunounce his purpose, and 
adhère to it. If he be silent, and continue to treat the proiierty as his own. 
he will be held to hâve waived the objection, and will be conelusively bound 
by the contract, as if the mistalie or fraud liad not occurred. Ile is not per- 
mitted to play fast and loose. Delay and vacillation are fatal to the right 
which had before subsisted." 

And in the case of Stuart v. Hayden, 12 Fed. 402, 18 C. C. A. 

618, Judge Sanborn said : 

"If one who is iuduced to make a trade or sale by fraud would rescind 
it, he nnist, immediately upon his discovery of the fraud, annouuce his in- 
tention so to do, and return ail the considération he has received, to the end 
that the parties may be put in statu quo before subséquent transactions hâve 
inade such action impossible. Silence, delay. vacillation, acquiescence, or 
the rétention and use of any of the fruits of the sale or trade that are ca- 
pable of restoration for any consideral)le length of time after the discovery of 
the fraud. constitute a complète and irre\ocable ratification of the transac- 
tion." 

The cases of L. & N. R. R. Co. v. McElroy, 100 Ky. 153, 37 S. W. 
844, Home Benefit Society of N. Y. v. Muehl, 109 Kv. 479, 59 S. W. 
520, and Western & Southern Life Ins. Co. v. Ouinn, 130 Ky. 397, 
113 S. W. 456, cited by the counsel for plaintiff, are applications of 
ihis principle. In the McElroy and Muehl Cases it was held that fraud 
in the procurement of a release of a cause of action is not a good 
reply to an ansvver setting up the release as a défense to an action 
to enforce the cause of action released. It is essential to allège 
also a tender of the amount received by plaintiff in considération 
of the release. In the Quinn Case it was held that a pétition seeking 
to cancel such a release, because same had been procured by fraud, 
does not state a good cause of action, unless it allèges a tender 
of the amount received by the plaintiff in considération of the re- 
lease. Seemingly thèse cases hold it sufficient if the tender is made 
with the reply in the one class of cases and with the pétition in 
the other. At least, they do not emphasize the fact that the tender 
must be made promptly on a discovery of the fraud. The cases did 
not involve this feature, and hence there was no occasion to empha- 
size or even to refer to it. But it is certain that the tender must be 
made promptly on the discovery of the fraud, and no doubt the Court 
of Appeals will so hold in any case which présents the question for 
détermination. 

Counsel for défendant claims that thèse cases hâve no application 
hère. The ground upon which he differentiates them is that they 
"are cases brought to annul an alleged fraudulent contract, or cases 
where the party is, in violation of his contract, attempting to recover, 
and at the same time hold an advantage he has secured." This is a 
true description of thèse cases, but it does not differentiate them, 
because the différence ref erred to is entirely immaterial. What the 
défendant is seeking hère to do, to adopt his language, is "to annul" 
his contract of purchase — ^"to violate" it — because it was procured by 
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fraud, and he wants to do this and at the same time hold an adyantage 
he secured by it; for it appears from the pétition that he received 
the articles covered by the contract sued on, and it does not appear 
that he has returned or tendered back any of them, beyond what is 
admitted in the pétition. What possible reason is there for allowing 
him this privilège and denying it to the plaintiffs in those cases? 
The particular in which or pleading by which the "annulment" is 
sought or the "violation" is attempted can make no différence. In 
the McElroy and Muehl Cases the "annulment" was sought and the 
"violation" was attempted by reply to the answer setting up the con- 
tract of release as a défense to the causes of action. In the Quinn Case 
the "annulment" was sought and "violatioh" attempted by pétition; 
i. e., in a direct attack on the contract. In this case the "annulment" 
is sought and the "violation" is attempted by answer to an action on 
the contract. The cases are alike, in that an "annulment" of the con- 
tract involved is sought and a "violation" of it is attempted in each 
case without a return or tender of the advantage secured by the con- 
tract. They, therefore, agrée in matter of substance, and the same 
law is applicable to them ail. 

A direct authority in support of the position that the paragraph in 
question is not good may be found in Story's Equity Jurisprudence, 
§ 155, where it is said: 

"In cases of the alleged fraud In the sale of property, where the vendee 
seeks to défend agalnst the securltles at law, or to hâve them set aslde by 
a court of equity on the ground of fraud, It Is ineumbent upon him to inter- 
pose thé objection at the earliest possible moment ; and if, af ter he discovers 
the existence of the facts which are elaimed to constitute fraud, he contin- 
ues to aet under the contract, except for the mère purpose of preserving the 
property for the party ultimately entitled, he will be held to hâve afflrmed 
the contract, with full knowledge Of ail the facts." 

In the cases hereinbefore referred to, in which the gênerai plea of 
fraud has been held by the Court of Appeals to présent a good défense 
to a suit on a contract, it either appeared that the défendant had re- 
ceived nothing under the contract, or it did not appear that he had 
received anything thereunder. This being so, fraud alone was a good 
défense. But in this case it appears from the pétition that the de- 
fendant received the articles covered by the contracts in suit, and it 
does not appear that he has returned or tendered a return of them. 
It must be held, therefore, that the first paragraph of the answer is 
not good. 

[2] In the second paragraph of the answer, défendant pleads as 
a défense to each paragraph of the pétition that prior to the making 
of the contracts in suit the plaintiff, a Wisconsin corporation, accord- 
ing to the pétition, entered into a combination with certain named 
and other unknown corporations, manufacturers and sellers of har- 
vesting machinery, farming implements, farm wagons, binding twine, 
and other articles of merchandise, by which was fixed the priées at 
which such articles were thereafter to be sold, which were above their 
real value, and limited the amount thereof thereafter to be manufac- 
tured, and by which such articles were thereafter to be manuf actured 
in the name of the several corporations as before, but were to be 
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KOld exclusively by plaintîff at the priées so fixed; that prior there- 
to, also, and having entered into such combination, plaintiff sold such 
articles in this state through agents in furtherance of the combina- 
tion, and because of its connection therewith had been convicted of 
violating the anti-trust statute* thereof (sections 3915-3921, Ky. St. 
[Russell's St. §§ 3717-3723]), and that after such conviction, and 
before the exécution of the contracts in suit, plaintiff employed de- 
fendant to sell such articles for it as its agent in Winchester and 
Clark county, in this state, at the prices so fixed by the combination, 
in like manner as it had sold such articles through its agents before its 
conviction; that the contracts in suit cover such articles so placed in 
his hands for sale as its agent, and were made contracts of sale on 
their face to conceal the real nature of the dealings between the 
plaintifif and the défendant, and thereby avoid that statute and pre- 
vent a conviction of it, thereafter, thereunder by reason thereof ; that 
the employment of défendant as its agent as aforesaid stated was in 
pursuance of the combination and in order to effectuate it; and that 
by reason thereof he is not liable to plaintiff on the contracts in suit.' 

The paragraph does not stop hère, but continues, and states that 
the agreement with défendant, by which he undertook to act as plain- 
tiff's agent "contemplated and involved transactions between citizens 
of différent states"; that the articles covered by the contracts in suit 
were shipped free, from other states than Kentucky, into Kentucky, 
and the transportation thereof was an Interstate transaction ; that the 
agreement of défendant to assist in effectuating the combination was 
a restraint of interstate commerce and in violation of the fédéral anti- 
trust statute (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3200]); and that by reason thereof he is not liable to plain- 
tiff on the contracts in suit. 

I hâve not stated the défense or défenses set forth in this para- 
graph in plaintiff's language — not even substantially so. I hâve set 
them forth in my own way, and yet I think that I hâve caught the 
défenses as défendant intended to set them forth. I hâve endeavored 
to pierce the pleader's language and enter his mind, and then to state 
his thought directly, lucidly, and logically. It really contains two dé- 
fenses — one based on the Kentucky anti-trust statute, and the other 
on the fédéral anti-trust statute. I will deal with them separately. 
It may be a question whether it is open to défendant to claim that 
the relation between him and plaintiff was that of principal and agent, 
and not that of seller and buyer. This is so, because of the rule that 
forbids the introduction of paroi évidence to contradict the terms of 
a written contract; but the necessities of the case do not require 
that I détermine whether the circumstances thereof bring it within 
any of the recognized exceptions to the rule, or, what amounts to 
the same thing, take it outside of its limitation, Hence I do not do so. 
I will dispose of the case on both hypothèses; i. e., that the rule 
applies, and does not apply. 

It is to be noted that the position is not that the relation of principal 
and agent is in and of itself sufficient to defeat the action. In case 
such was the real relation between the pr.rties, and it is allowable to 
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show it, it must be accepted that there was an absoluté obligation on 
defendant's part to sell the goods covered by them f Or the prices fixed 
therein, and, if not sold by September 1, 1908, to account to plaintiiï 
therefor. It is not claimed that the défendant; by the féal contracts 
between him and plaintiff, was not obHged at least to this extent. 
Assnming, then, that the real relation between plaintiiï and défendant 
was that of principal and agent, that it is allovvable to show it, and 
that there was such an absolute obligation on defendant's part, how 
stands it? A sure effect thereof is to take the transaction ont of the 
invalidating clause of the Kentucky anti-trust statute. By the invali- 
dating clause thereof I mean the provision of section 3918 of Ken- 
tucky Statutes (Russell's St. § 3720) that: 

"Any inirchaser of property or articles or of any commodity from any In- 
dividual, flrni, coinpauy or corporation traiisactlug business contrary to tlie 
preceding sections of tliis act sliall not be liable for ttie priée or i)aynient of 
such articles or commodity or property and iiiay plead and re!y upou tliis 
act as a coiriplete défense to any suit for such priée or payment." 

The transaction on this hypothesis is not covered by this clause. 
It only covers sale... It covered sales made by défendant as plaintiff's 
agent to purchasers thereof; but it did not cover this transaction, 
because, on this hypothesis, the relation of plaintiff and défendant was 
not that of seller and buyer, but of principal and agent. 

But it may be urged that, though the transaction, on this hypothesis, 
does not come within this clause, no recovery can be had on the prin- 
ciples of the common law. The articles were placed in defendant's 
hands to sell for plaintiff as its agent in furtherance of an illégal 
combination, and in order to that extent to effectuate it, and hence it 
bas no right to en force the contract under which. he received them 
against him, I pretermit the décision of this question until I come to 
consider the défense under the fédéral anti-trust statute, where it 
arises again, and it will be more in order to take it up and décide it 
at that time. 

[3] Then how is it on the other hypothesis; i. e., assuming the rule 
against paroi évidence to apply, and to require the case to be dis- 
posed of on the basis that the real relation between plaintiff and de- 
fendant was that of seller and buyer? This brings the transaction 
within the invalidating clause as to its nature. But this is not suiïicient 
of itself to give it any bearing on the transaction. This is so, pos- 
sibly for the reason that it appears from the pétition that the con- 
tracts of selling and buying sued on herein were made outside of this 
State; i. e., at Cincinnati, Ohio. They were entered into through or- 
ders given by défendant for the articles covered by them, soïicited 
by plaintiff's agent, transmitted to Cincinnati, Ohio, and there ap- 
proved by the gênerai agent at that point. The solicitation, giving, 
and transmission of the orders took place in this state ; but it was ex- 
pressly provided in them that they were subject to the approval of 
the plaintiff at Chicago, 111., or its gênerai agent outside of this state. 
In addition, the delivery of the articles covered by them took place at 
Cincinnati, Ohio ; the contracts calling for a delivery "f . o. b. Cin- 
cinnati, Ohio," though possibly this circumstance is of no significance. 
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For the invalidating clause of the Kentucky anti-trust statute to hâve 
any effect or bearing on the contracts, then, would seem to give it 
an extraterritorial effect. 

It is quite likely that plaintiff resorted to this method of disposing 
of its articles to customers in this state after its conviction under the 
Kentucky anti-trust statute alleged by défendant, and the object of 
resorting thereto was to prevent further conviction thereunder. The 
case in which it was convicted was that of International Harvester 
Company v. Com., 124 Ky. 543, 99 S. W. 637. It was conceded 
tlierein that, in order for plaintiff to be liable for conviction under 
the statute, it was essential that the cbmbination which it was claimed 
it had entered into should hâve been made in this state. It was held 
that the combination had been made therein on the ground that it 
had been selling the articles of the combination therein through its 
agents. This was so held on the principle that, when one of several 
conspirators commits an overt act in furtherance of the conspiracy, 
thereby the conspiracy is renewed or continued. By means of con- 
tracts of sale entered into in the manner in which those in suit were, 
there would be no sales made in this state, and hence it could not be 
said that by reason thereof it had entered into any conspiracy therein, 
However, as the orders which resulted in the contracts of sale were 
solicited and obtained by plaintiff's agents within the state, it was 
left open to claim that this was sufficient to cause the combination 
to be entered into in this state, and so as to render plaintiff liable to 
conviction therein. But it does not follow that, because by reason 
thereof the combination can be said to hâve been entered into in this 
state, so as to render plaintiff liable to conviction under its anti-trust 
statute, the contracts of sale were made in this state and subject to 
the invalidating clause of that statute. 

I do not find it necessary to commit myself as to the soundness of 
this position, for it must be held otherwise that the Législature of 
Kentucky had no power to bring the contracts in suit within the pur- 
view of the invalidating clause of its anti-trust act, even though it 
be held that it intended so to do. This is so, because the contracts 
in suit are interstate, both in manner of their initiation and in their 
character; i. e., they called for the transportation of articles from 
one state to another. Though it is not directly alleged in the second 
paragraph of the answer that the combination therein set forth is 
in restraint of interstate trade, sufficient appears to lead to that 
conclusion. It is, however, directly alleged and charged that the 
contracts in suit were interstate, both in manner of their initiation and 
in their character. Now, the Législature of Kentucky is without the 
power to invalidate interstate contracts and transactions. An invali- 
dation thereof is a direct burden on interstate commerce. This no 
state Législature bas power to do. International Text-Book Co. v. 
Pigg, 217 U. S. 91, 30 Sup.. Ct. 481, 54 L. Ed. 678, 24 L. R. A. (N. 
S.) 493. Mr. Justice Harlan there said: 

"It is the established doctrine of this court that a state ma.v not in any 
form, or under any guise, directly burden the prosecutlon of the iuterstaté 
business." 

192 F.— 5 
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I take it, therefore, that so far as the défense set up by the second 
paragraph of the answer is based on the Kentucky anti-trust statute, 
it is net good. I présuppose that, since the décision of the case of 
Corn. V. International Harvester Co., 131 Ky. 551, 115 S. W. 703, 
133 Am. St. Rep. 256, it has to be accepted that that statute is vaHd, 
and I hâve proceeded on the idea that it is. It is quite tempting, ow- 
ing to the interesting character of the questions involved, to con- 
sider how it would hâve been in the absence of that décision, the 
effect thereof, that décision itself, and the prior cases of Com. v. 
Grinstead, 108 Ky. 59, 55 S. W. 720, 57 S. W. 471 ; Owen County 
Burley Tobacco Society v. Brumback, 128 Ky. 137', 107 S. W. 710. 
But I will not take the time to do so, as it is unnecessary. 

[4] This brings me to a considération of the second paragraph of 
the answer so far as it is based on the fédéral anti-trust statute. I 
will treat the case as if the relation between plaintiff and défendant 
was that of seller and buyer, and the contracts in suit were real, and 
not mère prêteuses. The question as to their validity is not affected 
by any provision of that statute invalidating them. If they are in- 
valid, it is because according to common-law principles the illegality 
of the combination created by the express provisions of that statute 
affects thèse contracts. In determining whether it does, or not, we 
hâve nothing more to do than to locate this case; i. e., to détermine 
whether it cornes within the case of Connolly v. Union Sewer Pipe 
Co., 184 U. S. 679, 22 Sup. Ct. 431, 46 h. Ed. 679, or that of Con- 
tinental Wall Paper Co. v. Louis Voight & Sons Co., 212 U. S. 227, 29 
Sup. Ct. 280, 53 L. Ed. 486. If it cornes within the Connolly Case, 
the illegality of the combination does not affect the contracts of sale, 
and they are valid; but, if it cornes within the Voight & Sons Co. 
Case, then it does, and they are not valid. In each the party attacking 
the contract was a purchaser f rom the combination. 

The sole différence between the f acts of the two cases, as I make it 
out, is that in the Connolly Case the purchaser was not, and in the 
Voight & Sons Case he was, a member of the combination, not, how- 
ever, willingly so, or to the same extent as others were — i. e., as a 
seller — but in that before he purchased he had agreed with the seller 
members of the combination to purchase from no one else than the 
combination and to resell at priées fixed by the combination. There is 
reason to suspect that in reality the cases were substantially the same ; 
i. e., that in the Connolly Case, also, the purchaser was in like man- 
ner a member of the combination, and that in considering and in dis- 
posing of the case this feature of it was overlooked or ignored. The 
basis of this suggestion is to be found in the closing part of Mr. 
Justice Holmes' dissenting opinion. And at best the différence be- 
tween the two cases is a very narrow one. Yet, notwithstanding this, 
the distinction which Mr. Justice Harlan, who wrote the opinion in 
both cases, drew between the two cases, which was thought to call for 
a différence in décision, is a plain one, and there ought to be no 
difficulty in determining on which side of the dividing line this case 
belongs. It is clear that it cornes within the Connolly Case, and not 
within the Voight & Sons Case. It is not possible to say that the de- 
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fendant hère was a member of or a party to the illégal combination 
set forth in the second paragraph o£ the defendant's answer. And 
if the true relation between the plaintiff and défendant was that of 
principal and agent, and the contracts sued on were mère pretenses, 
the case is not otherwise. 

If the purchaser of property from an illégal combination is bound 
to pay the purchase price, so is one who receives property from it 
upon a contract to sell same for it at certain priées by a certain date, 
or account to it for those priées at that time, if not then sold. No 
reason can be given why the latter obligation is not as much enforce- 
able as that to pay the purchase price in case of a purchase. In- 
deed, it is well settled that, if an agent of another has in the 
prosecution of an illégal enterprise of his principal received prop- 
erty belonging to the principal, he is bound to account to him 
therefor, and cannot shield himself from liability on the ground 
of illegality of the enterprise. Wood on Master & Servant, § 202; 
Wharton on Agency, §§ 26, 250; Mechem on Agency, § 526; 1 Am. 
& Eng. Enc. of Law (2d Ed.) 1088; Dunlap's Paley's Agency, § 62; 
Story on Agency, § 347. 

For thèse reasons, I feel constrained to sustain demurrer to each 
paragraph, with leave to défendant to amend. 



WOODMAN V. LYDIAED-PETERSON CO. 
(Circuit Court, D. Minnesota, Fourtli Division. January 17, 1912.) 

1. OOPYEIOIITS (§ 29*) SUFFICIENCT OF NOTICE. 

À copyrlghted publication, designated on the title page as "Woodman's 
Minnetonka Map-Directory," which consists of a map, and also a di- 
rectory wltli the name of the publisher printed on the map, and also the 
words "Copyright 1908," contains a sufflcient notice to protect the copy- 
right of the map. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 29, 30; Dec. 
Dig. § 29.*] 

2. COPYEIGHTS (§ 12*)^VAUDITY— JlAP. 

A map is subjent to copyright, although the material was obtained 
from prier publications not copyrighted, if it constitutes a new arrange- 
ment of such old material and also contains new and original features. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 12.* 
Matter subject to copyright, see note to Cleland v. Thayer, 58 0. G. A. 
273.] 

3. CoPYEiGHTS (§ 64*) — Infkingement— Map. 

Where every part of a map is copied from a copyrighted map, infrlnge- 
ment is not avoided because certain features of the copyrighted map are 
omltted therefrom. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 64.*] 

4. Copyrights (§ 87*) — Suit for Ikfeingement— Damages— Constbuction 

OF Statute. 

Copyright Act March 4, 1909, c. 320, § 25, 35 Stat. 1081 (U. S. Comp. 
St. Supp. 1909, p. 1297), which provides that in a suit for Infringement 
the complalnant may recover actual damages and profits, or in lieu there- 
of such damages as to the court shall appear to be ]ust, and that such 
damages shall not exceed the sum of $5,000, nor be less than the sum of 

•For other cases see same topic Se § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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$250, does not coiupel the court to award damages to tlie auioimt of .?2û0, 
if In its opinion tlie actual damages do not amount to se much. 

[Eli Note. — For btlier cases, see Copyrights, Cent. Dig. § 81 ; Dec. Dig. 
§ 87.*] 

5. Copyrights (§ 87*) — StJiT for Infringement— Damacïes. 

ÏJiat défendant gave away a certain number of copies of a niap wliicb 
Infringed complainant's coi)yriglit does not ereate any presumytiôn tbat 
eomplainant was thereby deprlved of tlie same number, of sales and en- 
title him to damages on tliat basis. 

[Ed. Note.— For other cases, .see Copyriglits, Dec. Dig. § 87.*] 

In Equity. Suit by Prentiss M. Woodman against L,ydiard-Peter- 
son Company. Tlie évidence was talten orally in court at the final 
liearing. At the conclusion of the trial the court delivered its opinion 
ordering a decree for eomplainant. 

Charles J. Traxler, for eomplainant. 
Milton D. Purdy, for défendant. 

WILIyARD, District Judge. While it is not admitted în the answer 
that the défendant copied the map of the eomplainant, yet the évidence 
in the case shows that that was done, and I understand that no con- 
tention to the contrary is now made by counsel for défendant. Se 
we start with the fact found that, the eomplainant having a copy- 
righted map or publication, the défendant has made copies of it and 
used them. The question is whether, under thèse circumstances, the 
bill can be maintained. 

[1] There is first the preliminary question raised by the défendant 
to the efïect that no notice was given of the copyright, as required 
by law. The thing copyrighted was Woodman's Minnetonka Map- 
Directory, and the thing copyrighted is described in a letter from the 
librarian of Congress acknowledging the receipt of the title page. 

That the book contains a proper notice of the copyright is admitted ; 
but the question is whether the map is covered by the copyright notice 
found in the book. It is to be noticed, in the first place, that the title 
of this publication is "IMap-Directory." It is not a directory alone ; it 
is a map-directory, indicating that the map is included in the directory 
and made a part of it. When the table of contents is examined, we 
find on the first line in that table the words "Lake Minnetonka Map 

Inside front cover." The map is in a pocket in the first page 

of the book. 

It has been held repeatedly that the copyright of a magazine copy- 
rights every article in the magazine, that it is not necessary that the 
copyright notice should be repeated upon each article, but that one 
notice in the beginning of the magazine protects ail the contents of 
the magazine. If it were necessary, I should be inclined to hold that 
this copyright notice in the book itself protects the map. But I am of 
the opinion that the notice on the map itself is sufficient. It contains 
the words, "Copyright 1908." To be sure, it does not say, by P. M. 
Woodman, nor does it say, copyrighted by Woodman ; but nobody 
can hâve any doubt upon reading this language but that Woodman 
was the man who procured the copyright. 

•For other cases see same topio & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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In the case of Osgood v. A. S. Aloe Instrument Co. (C. C.) 83 
Fed. 470, there was no name whatever either after or before the word 
"Copyright." Hère we do hâve "Woodman's Minnetonka Map-Di- 
rectory." In that case there was no statement by whom it was pub- 
lished, as there is in this case. We also hâve the statement on the 
map that it v/as pubHshed by the Woodman Pubhshing Company, and 
we hâve on the title page the words "Woodman's Minnetonka Map- 
Directory." I do not see any reason for a very strict construction 
of the law. My recollection is that the strictness required by the 
former act has been materially modified by the présent one. The 
object is to notify persons who is the owner of the pubHcation, and 
the person by whom it is copyrighted, so that, if they make copies, 
they may know that they are infringing upon somebody's copyright. 
While it is probably material that some name be stated, yet I do not 
think that it is essential that the initiais of the person copyrighting 
should be given. I therefore pass that contention by, holding that 
there was sufficient notice given of the copyright as required by law. 

[2] The other serious question is whether the défendant has taken 
any substantial part of the map of the complainant. That everything 
"hat there is in the map of the défendant is taken from the map oi 
he complainant is admitted ; but it is suggested that some things which 
were in the map of the complainant do not appear upon the map of 
the défendant. It is also suggested that there is nothing original in 
the map of the complainant ; that he himself secured ail his material, 
not from original research, but from other publications. The fact 
that he did secure ail this material from other publications which 
were not copyrighted does n^rt, to my mind, prevent him from getting 
a copyright upon this map, if it constitutes a new arrangement of old 
material ; and that this map does constitute a new arrangement of old 
material I think is apparent. It contains some parts of Carver county ; 
it contains more than had appeared upon any one pièce of paper or 
map of that character; it is a combination of the government and 
other maps. It is not true to say that it does not contain any original 
feature that had not appeared in any map prior to this time. It does 
contain quarter section Unes. Thèse, to be sure, are to some extent 
the same as those which had appeared in the Dabi Map ; but that was 
accidentai. They appeared in the Dahl Map because the boundaries of 
farms and tracts of land happened to coïncide with the boundaries of 
the quarter sections. But an examination of the Dahl Map shows 
that. whenever the boundaries did not coïncide with the quarter sec- 
tion Une, then the quarter section lines were omitted. This is an orig- 
inal feature which the défendant availed himself of when he copied 
the map. 

The complainant in his testimony specified some 38 features which 
he says were original in his map and did not appear in any other map 
unless it was in the government map. It was suggested by counsel, 
as I understoof] him, that the complainant had a right to copyright 
features which appeared upon the government map and did not appear 
upon any other map. I do not understand upon what basis that con- 
tention was made. I find nothing in the law to sustain it. On the 
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contrary, it appears from section 7 of the Act of March 4, 1909, that 
there is an express provision that no copyright shall be obtained of 
any government publication. Therefore, eUminating from the 38 items 
specified by the complainant ail those which had formerly appeared 
on the government map, there still remain quite a number of original 
features, which, so far as the évidence shows, did not appear upon 
any other map. I think it specially appears that a part of a road near 
Holdridge did not appear upon the government map. The complain- 
ant also specified a lake in the southeast quarter of section 29, and 
said that the road across it was new. An examination of the govern- 
ment map shows that to be the fact. While the government map 
does show two lakes, it shows no road across the narrowest point 
between them. Again, in section 1, town 116, the complainaat testi- 
fied that there was a road marked by a dotted line, which did not 
appear upon any other map. No évidence is produced to contradict 
that. So, in the northeast corner of the northwest quarter of section 
35, town 117, there is a road on the section line; and I might go 
through the . différent spécifications that complainant made and point 
out several more instances which were not contradicted by évidence 
of the défendant. So I say that it is not true that there are no features 
at ail in this map which are original with the complainant. Thèse 
features are protected by the copyright. 

The défendant itself had a right to take from the same sources that 
the complainant sought. It had a right itself to make a map which 
would be identical with the complainant's map and not infringe the 
copyright, but it did not see fit to do that. Instead of expending its 
own time and labor for that purpose and making a map which would 
be identical with complainant's map, and thus protecting itself, it 
made an exact copy of the complainant's map, and thereby saved itself 
the expenditure of time and labor which the complainant was com- 
pelled to expend himself in order to make his map. 

[3] I think that there has been a case made out of copyright mat- 
ter in this map, not only in the arrangement, but also in the matter 
of original material, and that the défendant, having copied the map, 
has infringed this right. The fact that it left oflf the bouses and the 
numbers cannot, in my judgment, protect it. We might as well say 
that, if it had copied only half the houses and left off the other half, 
it would be protected. When it copied the map without the houses, 
it copied the essential features of the arrangement and the new élé- 
ments to which I hâve called attention. 

This I think is a proper case for an injunction restraining the de- 
fendant from making, disposing of, distributing, or in any way using 
this map. 

[4] Theserious question is with regard to the damages. It is ad- 
mitted that the défendant did not sell its maps. It made nothing at 
ail out of them, and the complainant very properly waived ail rights 
to an accounting in the matter of profits. The law allows a complain- 
ant in a case of this kind to recover damages. Prior to the act of 1909 
he had to prove his damages. That act seems to hâve made some 
radical changes upon this subject. It provides (section 25) : 
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"To pay to the copyright proprietor sueh damages as the copyright pro- 
prietor may hâve sulïered due to the infringement, as well as ail the profits 
which the infriiiger shall hâve made from sueh infringement, and In prov- 
ins profits the plaintilï shall be required to prove sales only and the défend- 
ant shall be required to prove every élément of eost which he clalms, or in 
lieu of actual damages and profits sueh damages as to the court shall ap- 
pear to be just, and in assessing sueh damages the court may, in its discré- 
tion, allow the amounts as hereinafter stated, but in the case of a newspaper 
reproduction of a copyrighted photograph sueh damages shall not exceed the 
sum of two huridred dollars nor be less than the sum of fifty dollars and sueh 
damages shall in no other case exceed the sum of five thousand dollars nor 
be less than the sum of two hundred and fifty dollars, and shall not be re- 
garded as a penalty." 

The rest of the section is of no importance hère except subdivision 
2, which provides that: 

"In the case of any work enumerated in section five of this act, except a 
painting, statue, or sculpture, one dollar for every Infringing copy made or 
sold" may be allowed. 

The anomalous provision in this section is this: That the court 
may in lieu of actual damages and profits in its discrétion allow sueh 
damages as shall appear to be just; yet it apparently requires sueh 
damages in this case to be $250. But it cannot be possible that, where 
the court is of the opinion that there were no damages at ail, it still 
is bound to allow $250, and that, where the court is of the opinion 
that it would be a matter of injustice to allow even $1, it would be 
compelled by law to allow $250. Some other construction must be 
given to that provision. I think it means that where the court is sat- 
isfied that there are substantial damages, but the évidence is incom- 
plète or is insufficient, so that the court cannot détermine just what 
the damages are, then it may allow them on that basis. But wherever 
the court is of the opinion that the damages cannot be more than $50 
or $100, it should not allow $250. 

[5] In this case the évidence shows that for the six months prior 
to the publication by défendant of its map the total proceeds received 
by the complainant were $50; what part of that was profit does not 
appear. An injunction being allowed, any further distribution of this 
map will be stopped, so that the damages to be considered can be only 
sueh damages as the complainant has suffered from the tinie of the 
publication by the défendant, which was March of this year, up to 
the présent date, which is a period of about six months. I cannot 
see how thèse damages can amount to more than $50. It is suggested 
that, a thousand of thèse maps of the défendant having been distrib- 
uted, the complainant has lost a thousand purchasers. That is on the 
assumption that, if the défendant had not given away a map to each 
one of thèse thousand men, the complainant would hâve gone to each 
of them and sold him a map for a dollar or 50 cents, and thereby made 
a profit. 

But sueh a presumption is altogether too violent. There is no pre- 
sumption that each of thèse men would hâve gone to the complainant 
and paid him a dollar or 50 cents for his map, and there is no show- 
ing that they would. There is no way of determining whether the 
complainant could hâve got into communication with thèse men so 
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as to hâve sold them one map. So I am inclined to disregard that 
feature of the statute which fixes the damages at $250 as a minimum, 
and I will allow the complainant $75 damages and an injunction. 

A decree may be enter ed, therefore, for a permanent injunction as 
prayed for in the bill, for the sum of $75 damages, and the sum of 
$50 as an attorney's fee. A decree will also go for the complainant 
for his costs in the case. This disposition of the case will render un- 
necessary a référence, accounting, or any further proceeding before the 
master, or otherwise. 



BEEARD V. LEB. 

(Circuit Court, N. D. Galifomia. Novemlier 21, 1911.) 

Ko. 15,336. 

1. Attaciimbnt (§ 361*) — Weongful Levy of Attaciiment. 

One wlio directs the takins by au officer executing a writ of attacb- 
ment of property of a tliird iierson not rightfully subject tbereto is guilt.y 
of a wrongfiil and tortious act, and Is liable to tbe owner equally wltli 
the officer in an action of trespass or trover. 

[Ed. Note. — For other cases, see Attachmeut, Cent. Dig. §§ 1315-1318 ; 
Dec. Dig. § 361,*] 

2. Attachment (§ 361*) — WEOKGraL Levy of Attaciiment— Cai.ifio h ni a 

Statdtb. 

Code Civ. Proc. Cal. § 689, relating to exécutions and which is niade 
applicable to attachnients, providing that, If property levied on be 
claimed by a third persou, he shall uuike a verlfled demand on the sher- 
ift, and that "no clalm to such property is yalid agalnst the sheriff 
* * * unless niade as above specified," is for the beneflt and protec- 
tion of the sheriff, and does not limit the conuiiou-law right of the owner 
of the property as against a wrongdoer participating In the trespass, 
such as an attachment plaintifC who directs the levy. 

[Ed. Note. — For other cases, see Attachmeut, Dec. Dig. § 361.*] 

3. Courts (§ 328*) — Jurisdiotion of Fédéral Courts — Amount in Contro- 

VBRSY. 

lu au action of trespass for the wrongful tabing of property under an 
attachment agalnst a third persou, where malice is alleged, and acts of 
oi>pression which may properly be the basis for exemplary danuiges, the 
damages claimed in apparent good faith and not the value of the prop- 
erty attached are to be taken as the amount involved for the purpose of 
determiuing the .iurisdiction of a fédéral court. 

[Ed. Note.— F'or other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdiction of circuit courts as determined by the amount in coutro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Teuuent-Stribling 
Shoe Co. V. Roper, ,36 C. C. A. 459; O. G. Lewis Mercantile Co. v. Klep- 
ner, 100 O. C. A. 288.] 

4. Action (§ 38*) — -Single and Entihb Cause or Action — Torts. 

However numerous the items of damage claimed if they ail flow froni 
one wrong, they are the subject of but a single action. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 549 ; Dec. Dig. 
§ 38.*] 

At Law. Action by Charles G. Breard against Clarke J. Lee. On 
demurrer to complaint. Overruled. 

»For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Inae:xeo 
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Oscar J; Smith, for plaintiff. 

White, Miller & McLaughlin, for défendant. 

VAN FLEET, District Judge. The complaint in this case counts 
in trespass for damages suffered by the wrongful seizure and conver- 
sion of certain personal property belonging to plaintiff imder a writ 
of attachment. Défendant has demurred thereto on several grounds, 
vvhich may be briefly noticed. 

[1] After alleging the ownership of the property in plaintiff', and 
certain facts bj' vvay of inducement of spécial damage as to the par- 
ticular use to which it was destined and specially valuable to plaintiff 
at the time, it is alleged, in substance, that the défendant, with full 
knowledge of the plaintiff's ownership and of the particular use for 
which he intended it, caused and directed the property to be seized 
and taken under a writ of attachment issued in an action by défend- 
ant against a third party ; that the défendant in such attachment had 
no interest of any character in said property, of which fact this de- 
fendant was informed, and a demand duly made upon him for the 
release of the attachment, but which demand was ref used ; that the 
property was not taken inadvertently or by mistake, but that it was 
Isnowingly, willfully, and wrongfully levied upon and seized at de- 
fendant's said direction, with the purpose by the latter to harass, 
injure, and oppress the plaintiff; and that défendant was actuated 
in the premises by malice. Damages both actual and exemplarj^ are 
alleged and prayed. 

Wherein, under well-established principles, thèse facts are lacking 
in the essentials of a cause of action for a tortious taking and conver- 
sion of property, is not readily to be perceived. Certainly no question 
is better settled by the course of décision generally under our System 
than that one who takes the property of another without right, wheth- 
er under color of officiai authority or otherwise, is guilty of a wrong- 
ful and tortious act, and that an action in the nature of either tres- 
pass, trover, or replevin will lie for its correction. This is true as 
well where the property is taken under a supposed claim of right as 
where the taking is with knowledge of the wrong, since in either case 
the trespasser acts at his péril. And one who directs the taking by an 
ofificer executing a writ of property not rightfully subiect thereto is 
equally guilty of the wrong conmiitted as the officer who exécutes the 
writ. In such an instance both the officer and the one who directs 
the taking are joint tort-feasors, and either one or both may be held 
responsible by the owner at his élection. Thèse principles are so 
thoroughly established as to require no elaborate citation of author- 
ities in their support. Marsh v. Backus, 16 Barb. (N. Y.) 483 ; Meade 
V. Smith, 16 Conn. 346; Sangster v. Commonwealth, 17 Grat. (Va.) 
124; Woodbury v. Long, 8 Pick. (Mass.) 543, 19 Am. Dec. 345'; 
Caldwell v. Arnold, 8 Minn. 265 (Gil. 231); Knight v. Nelson, 117 
Mass. 458. 

[2] Indeed, defendant's objection that the complaint states no cause 
of action against him arises, not so much in any question of the prin- 
ciples above stated, as in the claim that they hâve no application 
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hère, for the reason, as asserted, that the statute of California has 
entirely taken away tKe common-law remedy for such a trespass and 
relegated plaintiff to a purely statutory remedy against the officer 
making the seizure, and that plaintiff is therefore pursuing the wrong 
party. The provision of the statute assumed to hâve this effect is 
section 689 of the Code of Civil Procédure, relating to exécutions, 
which is made applicable to attachments, and which provides that, 
if the property levied upon be claimed by a third person, he shall 
make a verified demand therefor upon the sherifï in the manner 
there specified, and that "no claim to such property is valid against 
the sheriff, or shall be received, or be notice of any rights, unless 
made as above provided." 

But it is sufficient to say that défendant has wholly misconceived 
the purpose and effect of this provision. It was intended, as its lan- 
guage imports, for the benefit of the sheriff, to protect him against 
the conséquences of proceeding in good faith to hold or sell seized 
property as that of the défendant in the attachment or exécution, and 
thereafter, when too late to restore it to the true owner, find himself 
liable to the latter for its conversion, and the provision is not to be 
construed as in any wise limiting the common-law right of the owner 
as against a wrongdoer, such as the défendant hère, participating in 
the trespass. Paden v. Goldbaum, 37 Pac. 759, 761 ; ^ Kellogg v. 
Burr, 126 Cal. 38, 42, 58 Pac. 306; Brenot v. Robinson, 108 Cal. 143, 
145, 41 Pac. 37; Dubois v. Spinks, 114 Cal. 289, 46 Pac. 95. In fact, 
in Paden v. Goldbaum, supra, the question is left in doubt by failing 
to décide whether this statute would be any protection to the sheriff 
in an action such as the présent ; the court there saying : 

"Whettier the fallure of a plaintiff to serve such verlfled clalm would be 
a défense to an action for damages for the conversion of the property, or 
only to an action In clalm and dellvery to recover possession of the property 
from the oflicer (a question dlscussed by counsel), need not be coiisidered 
hère, in vlew of the conclusion reached upon the question of pleadlng." 

This disposes of the first objection to the complaint. 

[3] The next assignment of insufficiency is equally untenable. It 
is that the facts alleged make no case within the jurisdiction of this 
court, and this is predicated on the theory that the rule of damages 
for the wrongful tàking of property, under ciircumstances like those 
alleged, is solely compensation for the actual loss sustained; and, 
as the value of the property taken is alleged at a figure much below 
the amount required to invoke the jurisdiction of this court, the ac- 
tion cannot be maintained, notwithstanding the damages are alleged 
in an amount more than sufficient to give the court jurisdiction. In 
other words, that the court can say from the face of the pleading 
that the cause of action stated does not really involve a controversy 
in an amount sufficient to vest cognizance in this court. This conten- 
tion ignores the feature of oppression and malice alleged in the 
pleading. That élément, if established, augments the rule of damages 
as stated by défendant, and authorizes the jury, within their discre- 

1 Eeported In full in the Pacific Reporter ; reported as a mémorandum dé- 
cision without opinion in 104 Cal. xvUi. 
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tion, to go beyond mère compensatory relief. Live Stock, etc., Co. 
V. Union Stock Co., 114 Cal. 447, 46 Pac. 286; Folev v. Martin, 142 
Cal. 256, 71 Pac. 165, 75 Pac. 842, 100 Am. St. Rep. 123 ; Seay v. 
Greenwood, 21 Ala. 491; Poster v. Sweeny, 14 Serg. & R. (Pa.) 
386; Wade on Attachment, § 317, p. 600. This being so, the court 
cannot say as a matter of law that the case does not involve a suffi- 
cient amount to justify bringing it hère. 

[4] The third objection, that several causes of action are commin- 
gled without being separately stated, is without merit. Défendant 
confuses différent éléments of damage with separate causes of action. 
But those éléments ail grow out of one and the same transaction, and 
are not the basis of separate demands, and the plaintiff would not be 
at liberty to divide them into separate actions. No matter how numer- 
ous the items of damage, if they ail flow from one wrong, they are 
the subject of but one action. 

The demurrer to the complaint v/i\\ be overruled. 



PAINE V. STANDARD PLUNGER ELEVATOR CO. 

(Circuit Court, E. D. Pennsylvania. November 24, 1911.) 

No. 276. 

Release (§ 55*) — Construction and Effect— General Release. 

A writteii release of ail daims and demands against a debtor, given on. 
a settlement and payment, presiimptively covers ail ]ust indebtedness 
and bars any further recovery, unless sucli presumption is overcome by 
proof that would nulllfy tbe apparent effect of the release. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 94^100; Dec. 
Dig. § 55.*] 

At Law. Action by Léonard G. Paine against the Standard Plung- 
er Elevator Company. On exceptions to report of référée. Report 
confirmed, and judgment thereon for défendant. 

Henry Spalding and Joseph A. Slattery, for plaintiff. 

James E. Hood and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. This controversy was re- 
ferred by the parties under the Pennsylvania act of 1874 and its sup- 
pléments. P. L. 109, 166. The first report of the référée contained 
a careful and extended discussion of the évidence; but, for the rea- 
sons given in 186 Fed. 605, it seemed désirable to return the case for 
further proceedings — especially that the findings of fact and conclu- 
sions of law might be stated separately and specifically. This has 
now been done in the supplemental report, which leaves nothing to 
be desired in the qualities of clearness and précision. The parties 
submitted numerous requests for findings of fact (the plaintiff 96, and 
the défendant 14"), and numerous requests also for conclusions of 
law (39 on behalf of the plaintiff, and 15 on behalf of the défendant). 
Thèse requests were ail answered specifically, and the answers are 

•For otlier cases see eame topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clear and unambiguous. It would be superfluous to go again over a 
ground that has already been so carefully traversed, for tlie resuit 
would only be to repeat in différent language what the référée has al- 
ready said so well. To the first report the plaintiff filed 88 excep- 
tions; and to the supplemental report he has filed 90, and the défend- 
ant has filed 11. They hâve ail been considered, but I think they need 
not be discussed in détail. It seems enough to say that the contro- 
versy dépends almost wholly upon questions of fact, and that upon 
thèse questions I agrée with the referee's findings. His first report 
discussed the évidence very fully, and should be read in connection 
with the spécifie findings contained in the supplemental report. In 
my opinion, the foUowing conclusions are satisfactorily established: 

1. The plaintiff did not make the Wanamaker sale. He did not 
originally discover the business or bring it to the defendant's atten- 
tion; and, while he helped afterwards to conduct the negotiations to 
a successful conclusion, he was no more prominent or influential than 
were others, and his work cannot possibly be disentangled and cred- 
ited with a controlling influence. No doubt, he expected to be paid 
something for his services, and he deserved some rémunération ; but 
he has no légal right to the 10 per cent, for which thts suit is brought. 

2. Neither did he make the Bellevue-Stratford No. 3 sale; and, 
even if he did, he prima facie released his claim to commissions in 
May, 1906, and did not overcome the presumption by such proof as 
would nullify thé apparent effect of the release. 

3. And, while he did make the Nixon Amusement Company sale, he 
released this claim also, and did not attack successfully the apparent 
effect of the release. On its face, the receipt and release of May, 
1906, has a plain meaning. It is in express terms a settlement of 
account in full of ail demands, and if it stood without explanation 
would certainly bar the plaintiff's claims on the Bellevue-Stratford 
and the Nixon Company sales. But in effect it does stand alone, for 
the attack upon it has failed, and I do not see how its effect can be 
evaded. The amount stated in the voucher may not bave been a 
precisely accurate balance, but the parties could — and they did — ad- 
just afterwards whatever inaccuracy existed, and this subséquent ad- 
justment did not impair the effect of the release. When a man dé- 
clares in writing that he releases ail claims against his debtor, his déc- 
laration means something, and it is only to be set aside for reasons 
that do not now appear. 

The two reports of the référée are adopted as the opinion of the 
court. Ail the exceptions of both parties thereto are hereby over- 
ruled; and, in accordance with the recommendation of the learned 
référée, it is now ordered that the clerk enter judgment in favor of 
the défendant. 



EX PARTE BLODGETT i I 

Ex parte BLODGETT. 

(District Court, N. D. lowa, C. D. June 17, 1911.) 

Habeas Corpus (§ 45*)— Fédéral Courts—Procbedings for DiscirARCE on 
State Prisoners. 

It is the settled rule of the fédéral Suprême Court that a writ of lia- 
beas corpus will not ordinarily he issued to review the declsiojis of 
courts of compétent .iurisdictioii, made within the limits of their juris- 
dietion, even though such décisions may be erroneous, and a défendant, 
convicted of a crime by a state court of compétent jurisdiction, whicli 
conviction bas been affirmed by the Suprême Court of the state, will not 
be released from imprisonment thereunder by a fédéral court on a writ 
of habeas cor])us, on the ground that he is deprived of his liberty with- 
out due process of law, because of the overruling of a plea of former 
acquittai; his remedy being by writ of error from the Suprême Court 
of the United States, If he claimed the right under the Constitution in 
the state courts. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. § 45.* 

Jurlsdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

Pétition by D. T. Blodgett for writ of habeas corpus. Pétition de- 
nied. 

See, also, 143 lowa, 578, 121 N. W. 685. 

The Attorney General, for the State of lowa. 

REED, District Judge. A pétition for writ of habeas corpus is pre- 
sented to the court in behalf of D. T. Blodgett, who, it is alleged, is 
unlawfully restrained of his liberty by the warden of the lowa State 
Reformatory at Anamosa. The facts as alleged in the pétition for 
the writ are : 

That in September, 1907, the said D. T. Blodgett, who will be 
called the petitioner, was indicted by the grand jury of Boone county, 
lowa, for uttering and publishing as true in that county, with intent 
to defraud a corporation named, a certain written instrument pur- 
porting to be an order for the payment of $116 in money drawn by 
the officers of a school corporation of Polk county, lowa, to be paid 
from the contingent fund of such school corporation, but whose sig- 
natures to such instrument were forged, in violation of section 4854 of 
the Code of lowa of 1897. To this indictment the petitioner pleaded 
that he was not guilty, and upon a trial before a jury in the district 
court of lowa in and for said Boone county he was acquitted. After- 
wards, and some time in the year 1908, the petitioner was indicted by 
the grand jury of Polk county, lowa, with having feloniously forged, 
with intent to defraud, in violation of section 4853 of the lowa Code, 
the names of the school officers signed to the writing or order that 
he was charged with having unlawfully uttered and published as true 
in the Boone county indictment. Upon this indictment the prisoner 
was duly arraigned in the district court of lowa in and for Polk coun- 
ty, and to that indictment he pleaded : ( 1 ) The indictment in Boone 

*For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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county, and his acquittai upon the trial thereof, in bar of the indict- 
ment for forging the instrument ; and (2) not guilty. 

To the first plea, or the plea of former acquittai, the state demur- 
red upon the ground that the offense charged in the Boone county in- 
dictment was not the same offense charged in the indictment in Polk 
county. This demurrer was sustained The petitioner then asked 
that the question of his prior acquittai upon the Boone county in- 
dictment be submitted to the jury for détermination, which was de- 
nied by the district court. He was then placed upon trial before a 
jury upon his plea of not guilty, and upon such trial he was convicted 
and sentenced to a term of years in the lowa Penitentiary at Fort 
Madison, from which he was afterwards transferred to the lowa Re- 
formatory at Anamosa, for some reason not stated in the pétition. 
From this judgment, the petitioner appealed to the Suprême Court of 
lowa, upon errors assigned, which court on June 9, 1909, affirmed 
the judgment of the district court, and denied a pétition for rehear- 
ing September 24th foUowing. State v. Blodgett, 143 lowa, 578, 121 
N. W. 685. It is from the imprisonment under this judgment of con- 
viction that the petitioner seeks relief by this proceeding. 

The petitioner is not represented by counsel in this court, but files 
in his own behalf a typewritten brief or argument, in which he con- 
tends that in sustaining the demurrer of the state to his plea of for- 
mer acquittai, and the déniai of his demand for a jury trial upon that 
plea, the district and Suprême Courts of the state hâve deprived him 
of his liberty without due process of law, in violation of the fédéral 
Constitution. 

It is the settled rule of the fédéral Suprême Court that the writ of 
habeas corpus will not ordinarily be issued to review the décisions of 
courts of compétent jurisdiction, made within the limits of their ju- 
risdiction, even though such décisions may be erroneous; in other 
words, that the writ shall not be made to perform the function of a 
writ of error. Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787 ; In re 
Lennon, 166 U. S. 548-552, 17 Sup. Ct. 658, 41 L. Ed. 1110; Craemer 
v. Washington, 168 U. S. 124-128, 18 Sup. Ct. 1, 42 L. Ed. 407; 
Storti V. Massachusetts, 183 U. S. 138, 22 Sup. Ct. 72, 46 L. Ed. 120. 
And no facts are alleged that bring the case within the exception to 
this rule. 

That the district court of lowa had full and complète jurisdiction of 
the offense charged against the petitioner in the Polk county indict- 
ment, and that the Suprême Court of the state had full jurisdiction 
upon appeal to review the judgment of the district court, and affirm 
the same, or reverse it for error of the district court, cannot be suc- 
cessfully controverted. If, then, the district court erred in the trial 
of the défendant upon the Polk county indictment, and if the Su- 
prême Court erred in its affîrmance of that judgment (and by that it 
is not intended to intimate that it did), that furnishes no grounds for 
releasing the petitioner from the sentence imposed upon him by the 
state court. In re Converse, 137 U. S. 624-630, 11 Sup. Ct. 191, 34 
L. Ed. 796 ; Storti v. Massachusetts, 183 U. S. 138, 22 Sup, Ct. 72, 
46 L. Ed. 120, supra. 
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The Suprême Court of lowa has held, however, that the offense 
o£ uttering and publishing as true a forged instrument with intent to 
defraud, is a distinct and separate offense from the forging of the 
same instrument (State v. McCormack, 56 lowa, 585, 9 N. W. 916), 
and again so held in the case against this petitioner. 

Whether or not the petitioner claimed the benefit of any right or 
privilège under the fédéral Constitution or any law of the United 
States in the trial in the state court need not now be considered, for, 
if he did, it was determined against him, and his remedy was by writ 
of error from the Suprême Court of the United States to the Su- 
prême Court of the state of lowa, under section 709, Rev. Stats. (U. 
S. Comp. St. 1901, p. 575). Speis v. Ihinois, 123 U. S. 131, 8 Sup. 
Ct. 22, 31 h. Ed. 80. He cannot, therefore, hâve the judgment of 
the state court reviewed for error in its proceedings, if any, by the 
fédéral court upon habeas corpus. 

The pétition for the writ is therefore denied. 



UNITED STATES v. CERTAIN CANS OF SYRUP. 

(District Court, E. D. Pennsylvania. November 17, 1911.) 

No. 16. 

Food (§ 24*) — Food and Drugs Act— Suit foe Condemnation. 

It is a condition précèdent to the maintenance of a libel for the con- 
demnation o£ goods (or adultération or mlsbranding under Food and 
Drugs Act June 30, 1906, c. 3913, § 10, 34 Stat. 771 (U. S. Comp. St. Supp. 
1909, p. 1193), when based on a report of the Seeretary of Agriculture, 
that such report should be made after an examination and hearing as 
provided for in section 4. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.» 
What constltutes a violation of pure food régulations, see note to 
Brina v. United States, 105 C. C. A. 539.] 

In Equity. Suit by the United States against Certain Cans of 
Syrup. On motion for issuance of process on libel. Motion denied. 

Jasper Yeates Brinton, Asst. U. S. Dist. Atty. 
Elton J. Buckley, for claimant. 

J. B. McPHERSON, District Judge. I defer to the décision in 
United States v. 20 Cases of Grape Juice (C. C. A.) 189 Fed. 331, but 
it may perhaps be not improper to add that I feel at liberty to reserve 
judgment upon the matter referred to in the dictum on page 334. 

The government's motion that process may issue upon this libel is 
therefore refused. 

Note. — The libel in the within case contained the following allégation: 
"Your libelant further représenta that thèse proceedings are sought to be 
instituted as a resuit of a report to petitioner by the Seeretary of Agricul- 
ture, under the provisions of section 4 of the act of Congress aforesaid, and 
that ail the matters above set forth are true." 

The case was disposed of with référence to the foregoing allégation alone. 
•For other cases see same toplc & § numebk in Dec. & Am. Digs. 1907 to date, & Rep>T tndexes 
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In re COLLEGE CLOTHES SHOP. 
(District Court, S. D. New York. November 1, 1911.) 

BANKEDPTCY (i 114*) — RECBIVEBS— DUTIES. 

A recelrer In bankruptcy on the appointment of a trustée should at 
once turn over to hiiu ail assets and money lu his hands, except sueh as 
will probably be requlred to pay the expeuses of the receivership ; and it 
Is not necessary tbat he 'should wait uiitil hls accîounts hâve been passed, 
and he is discharged. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 114.*] 

In the matter of Collège Clothes Shop, bankrupt. On motion by 
trustée îor an order requiring the receiver to turn over assets. Order 
granted. 

James N. Rosenberg, for trustée. 
Jesse S. Epstein, for receiver. 

HOLT, District Judge. In this matter a trustée has been appoint- 
ed, and moves that the receiver turn over to him the assets in his 
hands. The receiver has filed his accounts, which hâve been refer- 
red to a référée to pass upon. He has a considérable sum in cash on 
hand, sufficient to authorize a dividend, but submits the question 
whether he should turn over such assets before he is discharged. 

It seems to be a common practice for receivers not to tiurn over 
assets in their hands to a trustée until their accounts are passed and 
they are discharged, but there is no reason for such a practice. It 
is important that dividends be declared to creditors as soon as there 
are sufficient funds for that purpose. A receiver may properly re- 
tain a sufficient sum to cover the probable expenses of the receiver- 
ship, but any surplus should be immediately turned over to the trus- 
tée as soon as he is appointed, in order that an immédiate dividend 
may be declared. In this case the receiver may retain $2,000 to cover 
any possible expenses of the receivership, and to be accounted for 
after his accounts are passed. The remaining aSsets in his hands are 
directed to be immediately turned over to the trustée. 

, — . — ~ 1' ^ ' • ■ — » ...1 .-.1.. Il — ■ 

*For other cases s«t same tepic & S numbiib in Dec. & Am. Digs. 1907 to date, A Rep'r Indexes 



COMMONWEALTH OF PBNNSTLVANIA V. YORK SILK MFG. CO. 81 



COMMONWEALTH OF PENNSYLVANIA T. YORK SILK MFG. CO. 

(Circuit Court of Appeals, Third Circuit. December 6, 1911.) 

No. 33 (1,535). 

1. Bankruptct (§ 321*) — Amount or Olaims Peovable— Penaltibs Owiwg 
TO State. 

Bankr. Aet July 1, 1898, c. 541, § 57j, 30 Stat. 561 (U. S. Comp. St. 
1901, p. 3444), wtiich pro vides that debts owing by a banlirupt to a state 
as a penalty shall not be allowed except for tlie amount of tlie pecuniary 
loss sustained by tbe transaction ont of wliich the penalty arose, is appli- 
cable to tbe penalty imposed on a corporation for a failure to report and 
pay to the state the amount of the bonus prescribed on an increase of its 
capital stock by Act Pa. Feb. 9, 1901 (P. L. 5) § 3. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 321.*] 

?. Bankruptcy (§ 340*) — Debts IIavikg Prioritt— "Tax." 

The bonus required by Act Pa. Feb. 9, 1901 (P. L. 5) § 3, to be paid to 
the state by a corporation on an increase of its capital stock, is not a tax 
and is not entitled to préférence as such, under Bankr. Act July 1, 1898, 
c. 541, I 64a, 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec. 
Dlg. § 346.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6867-6886; 
vol. 8, p. 7813.] 

3. Bankbuptoy (§ 346*) — Debto Havinq Peioeity— Taxes. 

The Pennsylvanla statutes requiring coi-porations on payment of In- 
terest on their bonds, if the bolder be a résident of the state, to deduet 
from the irterest the tax Imposed on such bonds, and pay the same into 
the state treasury, dœs not make the tax one against the corporation, 
but it remains a tax against the bondholder, which tne corporation is 
charged with the duty of collectlng, and the amount of such tax is not 
a preferential debt against the estate of the corporation in bankruptcy 
under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat. 563 (U. S. Ccmp. 
St 1901, p. 3447). 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 346.*] 

Pétition for Review on Order of the District Court of the United 
States for the Middle District of Pennsylvania. 

In the matter of the York Silk Manufacturing Company, bank- 
rupt. On pétition of the Commonwealth of Pennsylvania to review 
an order (188 Fed. 735) relating its claims. Affirmed. 

Aaron V. Bower and Clarence B. Miller (John F. Kell, on the brief), 
for the Commonwealth of Pennsylvania. 
Plenry C. Niles, for respondent. 
Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The commonwealth of Pennsylvania 
has filed with the référée in bankruptcy a claim against the bankrupt, 
the York Silk Manufacturing Company, arising out of the foUowing 
facts : On or about June 25, 1904, the bankrupt increased its capital 
stock from $1,800,000 to $5,000,000. The Pennsylvania law (P. L. 
1901, p. 5, § 3) then provided that, upon the actual increase of the 
capital stock of a corporation — 

"it shall be the duty of the président or treasurer of such corporation, 
within thirty days thereafter, to make return to the Secretary of the com- 

•For other cases see same toplc & i ndmbeb io Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 6 
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monwealth, under oath, of the amount of such Increase actually made, and 
concurrently therewith such corporation shall pay to the State Treasurer, 
for the use of the commouwealth, such honus on the actual increase shown 
by said return as shall then be prescrlbed by law." 

It further provided that: ' 

"In case of neglect or omission to make said return, such corporation shall 
be subject to a penalty of five thousand dollars, in addition to the bonus, 
which penalty shall be coUected on an account settled by the Auditor General 
and State Treasurer as accounts for taxes due the commouwealth are settled 
and collected." 

No return of the increase was made until October 19, 1910, which 
was a month after the corporation had been adjudged bankrupt. The 
bonus, amounting to the sum of $10,666.67, and the penalty of $5,000, 
are two of the items in the commonwealth's présent claim, which 
claim, the commouwealth insists, is a preferred one under section 
64a of the bankruptcy act. That section déclares that : 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district or munieipality 
in advance of the paymeut of dividends to creditors." 

[1] The District Court, aiïirming the décision of the référée (188 
Fed. 735), disallowed the penalty item, but without préjudice to the 
rightof the commonwealth to présent a claim under section 57j of the 
bankruptcy act ; and, as to the bonus item, held it not to be a tax, but 
a considération payable to the commonwealth for a privilège conf erred. 
The bonus item was therefore allowed as a gênerai but not preferred 
claim. Section 57j expressly déclares that a debt owing to a state as a 
penalty shall not be allowed except for the amount of the pecuniary loss 
sustained by the transaction out of which the penalty arises. The 
order of the District Court permits the commonwealth to prove for 
that loss. 

[2] The Suprême Court of Pennsylvania, we are advised, bas never 
construed the Pennsylvania act of 1901 respecting the payment of a 
bonus when the capital stock of a corporation is increased, but it bas 
several times distinguished between a bonus and a tax. Common- 
wealth V. Erie & Western Trans. Co., 107 Fa. 112; Commonwealth 
V. Bessemer Co., i207 Pâ. 302, 56 Atl. 871 ; Commonwealth v. Bailey, 
etc., Co., 20 Pa. Super. Ct. 210; Commonwealth v. American Steel 
Hoop Co., 226 Pa. 6, 74 Atl. 617. See, also, Railroad Co. v. Mary- 
land, 21 Wall. 456, 22 L. Ed. 678.' 

Unless the item of $10,666.67, called a bonus by the statute, is in 
reality a tax within the meaning of section 64a of the bankruptcy act, 
the décision of the court below is correct. It is contended by counsel 
for the commonwealth that the act of 1901, op which the claim for 
a bonus is based, differs from the preceding acts construed in the 
cases above çited, in this : That in the act of 1901 the bonus is pay- 
able within 30 days after the actual increase of the capital stock while 
in the preceding statutes it was payable before the increase. The 
argument is to the efïect that the preceding statutes required payment 
of the bonus as a condition précèdent to the grant of the right to in- 
crease capital stock, and therefore as a considération for the grant, 
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but that, as under the act of 1901 the bonus is to be paicl after the 
grant of the right, it is not a considération for the grant but a tax. 
The argument is not convincing. The Législature denominated the 
payment a "bonus." A bonus is a debt, and, as a considération for a 
grant by the state, it may be payable before or after the grant ac- 
cording to the terms of the statutory contract. To hold that the 
bonus required to be paid by the act of 1901 is a tax means that a 
corporation's right to increase its capital stock is gratuitously granted 
by the state — a conclusion that is clearly opposed to the policy of the 
commonwealth of Pennsylvania established by a séries of statutes 
that hâve long been in force. Several of them were enacted in the 
year 1901 (see P. L. 1901, pp. 5, 149, 150, 270 and 351). 

[3] It appears, also, that the bankrupt on September 1, 1908, is- 
sued its bonds for the sum of $750,000, and secured them by a mort- 
gage upon its real estate. By a statute of the state of Pennsylvania 
it is made the duty of the treasurer of a corporation, upon the pay- 
ment of interest on any bond of the corporation, if the holder be a 
résident of Pennsylvania, to deduct from the interest the tax imposed 
by the state upon such bond and pay the same into the state treas- 
ury. This is a tax against the holder of the bond, and not against 
the corporation. The corporation, acting through its treasurer, is 
charged with the duty of collecting the tax and paying it over to the 
state. If it fails so to do, it becomes liable to the state for the 
amounf of the tax and the penalty prescribed. Such is the purport 
of the décisions. In re Wyoming Valley Ice Co. (D. C.) 145 Fed. 267, 
16 Am. Bankr. Rep. 594; Commonwealth v. Railroad Co., 186 Pa. 
247, 40 Atl. 1132. But there is nothing in the law giving to the state 
a preferred claim against the corporation whose treasurer has failed 
to collect the tax or to pay it over to the state. Consequently the 
item of $2,640 in the claim now under considération for "tax on cor- 
porate loans in the amount of $750,000 for 1909, and 10 per cent, 
penalty," is not allowable as a preferred claim, but, as the court 
below held, is allowable as a gênerai one. 

There is one other item in the claim. It is for $500 for "penalty 
for failure to file capital stock reports, 1903 to 1909, inclusive." This 
item, like the one for $5,000 above mentioned, the court below disal- 
lowed without préjudice to the filing of a new claim under section 57j. 
This is ail the commonwealth can properly ask for. 

The order of the District Court is affirmed, with costs. 



HEIKE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Oetober 10, 1911.) 

No. 233. 

1. Ceiminal Law (§ 42*)— Immunity to One Furnishinq Evidence— Con- 
STBUCTION op Statute. 

Testimony given by an offieer of a corporation before a fédéral grand 
jury investigating charges of violation of tbe anti-trust law by the cor- 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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poratlon, which consisted In statements of facts shown by the records 
of the corporation which he produced in obédience to a subpœna duces 
tecum, does not entitle him to immunity from prosecution for an offense 
agaiust the United States committed in his officiai capacity, but which 
bas no connection with the matter then being investigated under Act 
Peb. 25, 1903, c. 755, § 1, 32 Stat. 904 (U. S. Comp. St. Supp. 1909, p. 
1142), which provides with respect to the anti-trust act and ot;hers nien- 
tioned that "np person shall be prosecuted or be subjected to any penalty 
or forfeiture for or on account of any transaction, matter, or thing con- 
cerning which he may testify or produce évidence, documentary or oth- 
erwise, in any proceeding, suit or prosecution under said acts." 

[Ed. Note. — For other cases, see Orlminal Law, Cent. Dig. §§ 45-48; 
Dec. Dig. § 42.*] 

2. Criminal Law (§ 42*) — Immunity to One Fuenishing Evidence— Con- 

STBucTiON or Statute— "ïestift"— "Pkoduce Evidence." 

Statements compiled by employés of a corporation from its books and 
records, which were before a grand jury ànd produced to the grand jury 
by an offlcer of the corporation on a subpœna duces tecum, do not con- 
stltute testimony given or documentary évidence produced by such oflicer 
within the meaning of Act Feb. 25, 1903, c. 755, § 1, 32 Stat 904 (U. S. 
Cîomp. St Supp. 1909, p. 1142), which grants immunity la certain cases 
to a witness "on account of any transaction, matter, or thing concerning 
which he may testify or produce évidence, documentary or otherwise" ; 
the préparation or production of the statements in such case being the 
act of the corporation, and not of the witness. 

[Ed. Note. — For other cases, see Orlminal L,aw, Cent. Dig. §§ 45-48 ; 
Dec. Dig. i 42.* 

For other définitions, see Words and Phrases, vol. 6, p. 5654; vol. 8, 
p. 6932.] 

3. Statutes (§ 161*) — Implied Repeal bt Act Eelatino to Same Subjeot. 

Where there Is no express repeal of an earlier statute, the question 
whether or not a subséquent enactment, dealing with the same gênerai 
subject and to some extent overlapping the older législation, is to be con- 
strued as efCectlng Its repeal, is one of législative intent; whether Con- 
gress intended merely to make addltlonal provisions which might be af- 
firmative or cumulative or auxiliary or to provide a substitute which 
should take the place of the prlor législation. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 230-243 ; Dec. 
Dig. § ICI.* 

Repeal of statutes by implication, see note to First Nat. Bank t. Weln- 
denbeck, 38 0. C. A. 136.] 

4. CtrsTOMs DuTiBs (§ 125*) — Violation oïi Oustoms Laws— False Weights. 

Eev. St. § 5445 (U. S. Oomp. St. 1901, p, 3678), which makes it a crim- 
Inal offense for any person "by any means whatever" to knowingly effect 
or ald in effeeting the entry of any goods or merchandise at less than 
the true weigbt or measure thereof or upon a false classification or by 
the payment of less than the amount of duty legally due thereon, was 
not repealed by Act June 22, 1874, e. 391, § 12, 18 Stat. 188, nor by the 
Customs Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 135 (U. S. 
Comp. St. 1901, p. 1895), which, while covering in part the same subject- 
matter of fraudulent entries, are cumulative and not inconsistent. 

[Ed. Note. — ITor other cases, see Customs Duties, Cent. Dig. § 266 ; 
Dec. Dig. i 125.*] 

5. Conspibact (§ 43*) — Fedebal Statute— Sufticienct of Indictment. 

An Indictment, charging that défendants eonspired to commit offenses- 
against the United States by knowingly making and effeeting an entry 
of raw sugars at less than thelr true weights by means of false and 

*For other cases see same topic & i numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fraudulent written statements as to sald weigbts, Is sufficiently spécifier 
in (lescribing the consplracy. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dig. §§ 79-99 ; Dec. 
Dig. § 43.*] 

6. COK.SPJRACY (§ ,'K*) — FeDEKAL StATUTE— CoNSPIRACY to DEFRAUD U-NTIEI) 

.States of Cusi05r,=i Revenue. 

An indictment, charging a coii.spiraey to knowiiigly eft'ect the entry of 
raw sugars at less than thelr tnie weiglits, states an offense for eon- 
spiracy to commit an offense against the United .States under Customs 
Administrative Act .Tune 10, 1890, c. 407, § 9, 26 Stat. 135 (U. S. Conip. 
St. 1901, p. 1895), vi'hich malces it an offense if any person "shall be 
guilty of any willful act or omission" by means whereof the United 
States shall be deprived of lawful dutles. 

TEd. Note — For other cases, see Consplracy, Cent. Dig. § 60 ; Dec. Dig. 
§ 33.*] 

7. Ckiminal Daw (§ 429*) — Evidence— Official Records of United States. 

Dock books kept by assistant weighers lu the customs service, in whieh 
are recorded their observations of the seales made at tbe tlme of weigh- 
in.g imported merchandise, and which are officiai records of the govern- 
ment, are admissible in a criminal case as prima facle évidence of what 
they purport to record. 

[Ed. Note. — For other cases, see Criminal Lav?, Cent. Dig. § 1018 ; Dec. 
Dig. § 429.*] 

8. Criminal Daw (§ 434*) — Evidence— Private Records. 

On the trial of offlcers of a sugar reflning company for consplracy to 
defraud the government by effectlng the entry of imported raw sugars 
at less than thelr true weights, books containlng entries of the weights 
as made by city weighers and recorded by checkers employed by the 
Company, on which the company paid for the sugar, and which for long 
periods were uniformly in exeess of the weights of the same cargoes as 
made by the eustom house weighers on which the dutles were paid, were 
admissible in évidence; the entries, where possible, being authenticated 
by the persons who made them, and it being further shown that, while 
défendants had nothing direetly to do with the weighing in either case, 
statements of the cargo weights showing the discrepancy were brought 
to fheir attention. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1023 ; Dec. 
Dig. § 434.*] 

9. Criminal Law (§ 432*) — Evidence- Tabulations from Records in Evi- 

dence. 

'■J'aliulatlons made by experts employed by the government, who were 
on tlie stand and cross-exaniiued, from books of a sugar reflning com- 
pany which were in court, held admissible in évidence in a pro.seeutlou 
of officers of the company for consplracy to defraud the United States. 

I Ecl. Note. — For other cases, see Criminal Law, Cent. Dig. § 1021 ; 
Dec. Dig. § 432.*] 

10. Criminal Law (§ 1170*)— Appbal and Erbor— Review— Harmless Errok. 

AVhere, in a prosecution of offlcers of a sugar reflning company for 
consplracy to defraud the United States by effectlng the entry of im- 
ported sugars at less than their true welght, the évidence of the fraudu- 
lent weights was overwhelming, the only real question at issue being 
whetlier or not défendants knew of and partlclpated In the fraud, évi- 
dence tliat tbcre was a discrepancy between the selling and eustom house 
weights of cargoes imported l)y others was not material on such issue, 
wliere such fact was not known to défendants, and the exclusion of sucb 
e^■idence was not pre.1udiclal error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3145- 
3153; Dec. Dig. § 1170.*] 

'For other cases see samé topio & § xumbep, in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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11. CusTOMs DuTiEs (§ 125*)— CoNSTiiucTioN OF Statute— "Entry" of Goods. 

The Word "entry," as used in Bev. St. § 5445 (U. S. Comp. St. 1901, p. 
3678), which makes it a criminal offense to knowingly effect the entry of 
any goods or merchandise at less than thç true weight or measure there- 
of, etc., is used in its broad sensé, and includes the séries of acts whicli 
are necessary to put the goods through the custom house. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dlg. § 266; 
Dec. Dig. § 125.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2400-2408.] 

12. Cbiminai Law (§ 622*) — Motion fok Separate Trial— Discrétion of 
Court. 

The grantlng or déniai of a motion for a separate trial by one of a 
number of défendants jointly Indicted for conspiracy is within the dis- 
crétion of the court. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1380- 
1390; Dec. Dig. § 622.*] 

13. Jury (§ 136*) — Perbmptoby Challenges— Number. 

The offense of conspiracy to defraud or to commit an offense agalnst 
the United States, defined in Rev. St. § 5440 (U. S. Comp. St. 1901, p. 
3676), was a misdemeanor, and a défendant ou trial therefor was enti- 
fled to but three peremptorv challenges prier to the enaetment of Pen. 
Code, § 335 (Act March 4, 1909, c. 321, 35 Stat. 1152 [U. S. Comp. St. 
Supp. 1909, p. 1489]), whlch makes It a felony; and in view of the sav- 
ing clause of section 343 of suck Code, providlng that "ail offenses com- 
mifted prlor to the taking effect hereof * * * may be proseeuted 
and punished in the same manner and with the same effect as if this 
act had not been passed," said section 335 does not apply to prosecutions 
for an offense committed prior to Its enaetment and does not entitle the 
défendant therein to a greater number of challenges. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 607-618; Dec. 
Dîg. § 136.*] 

14. OoNSPiRACT (§ 47*) — Conspiract to Commit Offenses Against the 

United States—Trial— Stifficienct of Evidence. 

Bvideiice eonsidered, and held sufflclent to sustain a conviction of de- 
fendants of the offense of conspiracy to commit offenses against the 
United States by effecting the entry of raw sugars at less than their true 
weights. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107; 
Dec. Dig. § 47.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Prosecution by the United States against Charles R. Heike and 
Ernest W. Gebracht. From a judgment (175 Fed. 852) of conviction, 
said défendants bring error. Affirmed. 

This cause comes hère upon writ of error to review the judgments of con- 
viction against plaintiffs in error. They were indicted together v^àth Bender- 
nagel, Walker, Voelker, and Halligan upon an indlctment containing six 
counts. The flrst four charged that défendants "did unlawfuUy and know- 
ingly make and effect and aid in effecting" the entry of certain specifled 
cargoes of raw sugar at less than their true weight. The fifth count charged 
that the défendants had conspired "to defraud the United States" of lawful 
duties upon importations of raw sugar by effecting the liquidation of duties 
thereon at less than their true weight. The sixth count charged that de- 
fendants had conspired on March 1, 1907, "to commit offenses against the 
United States in and by knowingly making and effecting and alding in effect- 
ing, at less than their true weights, and by means of false and fraudulent 
written statements as to said weights, entries of certain goods, wares, and 

•For other cases see same toplo & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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merchandise," to wit, certain dutiable raw sugars which theretofore had 
been imported and tbereafter were contlnuously to be imported Into the Port 
and Collection District of New York. Of tbe overt aets set forth in the sixth 
count four only named Heike. They charged bis Indorsement of four checks 
from the United States to the American Sugar Refining Company, purporting 
to represent respectively an exeess of deposits for duties on four différent 
cargoes, but actually representing part of tbe duties then and there lawfully 
due to the United States upon thèse four cargoes. 

Heike was secretary of the American Sugar Refining Company, which Is a 
New Jersey corporation. He was also secretary and treasurer of the Ameri- 
can Sugar Refining Company of New York. Gebracht was superintendent 
of the Havemeyer & Elder refinery. Bendernagel was casbier of the reflnery. 
Walker was assistant superintendent of the reflnery's docks. Voelker and 
Halligan were checkers on tbe docks. 

In the course of the trial Walker, Voelker, and Halligan pleaded guilty. 
Tbe jury found Heike guilty on the sixth count only, and Gebracht guilty 
as charged in tbe indictment, on ail counts. They reported that they could 
not agrée on a verdict as to Bendernagel. 

George S. Graham and John B. Stanchfield (Charles H. Tuttle and 
WiUiam M. Parke, of counsel), for plaintiff in error Heike. 

G. M. Mackellar, for plaintiff in error Gebracht. 

Henry A. Wise, U. S. Atty. (Henry L. Stimson, Winfred T. Deni- 
son, and Félix Frankfurter, Asst. U. S. Atty., of counsel), for the 
United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). 
Heike fîled a spécial plea in bar, upon which a trial was had and a 
verdict directed against him by the court. This will be first consid- 
ered. It will not be necessary to go into the history of the plea nor 
to enumerate the various motions and exceptions by which it was 
presented. Suiïïce it is to say that the point relied upon by him was 
properly submitted, and the broad question whether upon the facts 
shown he was entitled to "immunity" under the acts of Congress must 
be decided. 

[1] The Act of February 11, 1893, c. 83, 27 Stat. 443 (U. S. Comp. 
St. 1901, p. 3173), provides that no person shall be excused from at- 
tending and testifying or from producing books, papers, etc., before 
the Interstate Commerce Commission, or in obédience to the sub- 
pœna of the Commission, or in any cause or proceeding, criminal or 
otherwise, based upon or growing out of any alleged violation of the 
Interstate commerce acts, "on the ground or for the reason that the 
testimony, or évidence, documentary or otherwise, required of him, 
may tend to criminate him or subject him to a penalty or forfeiture. 
But no person shall be prosecuted or subjected to any penalty or for- 
feiture for or on account of any transaction, matter, or thing, con- 
cerning which he may testify, or produce évidence, documentary or 
otherwise, before said Commission or in obédience to its subpœna," 
etc. 

The Appropriation Act of February 25, 1903, c. 755, § 1, 32 Stat. 
904 (U. S. Comp. St. Supp. 1909, p. 1142), enumerates several stat- 
utes, including the Anti-Trust Act of July 2, 1890 (Act July 2, 1890, 
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c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), and provides 
that: 

"No person shall be prosecuted or be subjected to any penalty or forfeiture 
for or on account of any transaction, matter or thing coucerning vvhich he 
may testify or produce évidence, documentary or otherwise, in any proceed- 
ing, suit or prosecutlon, under said acts." 

This statute was amended by the Act of June 30, 1906, c. 3920, 34 
Stat. 798 (U. S. Comp. St. Supp. 1909, p. 1168), by adding the pro- 
vision that such "immunity shall extend only to a natural person who, 
in obédience to a subpœna, gives testimony under oath or produces 
évidence, documentary or otherwise, under oath." 

On various dates in 1909 and 1910 certain grand jurors of the 
United States Circuit Court, Southern District of New Yoriî, were 
making inquiry into transactions of the American Sugar Refining 
Company. One branch of inquiry was in référence to the acquisition 
and closing up of the Pennsylvania Sugar Refining Company of Phil- 
adelphia, arising on the so-called Kisseî-Segal loan. The détails are 
sufïiciently set forth in Pennsylvania Sugar Refining Company v. 
American Sugar Refining Company, 166 Fed. 254, 92 C. C. A. 318. 
Thèse transactions were contended to be a violation of the anti-trust 
act. The other inquiry was also concerned with alleged violations of 
the same act. In the first of thèse inquiries a subpœna duces tecum 
was directed to "Charles R. Heike, secretary of the Arherican Sugar 
Refining Company," and served upon him. By it he was summoned 
to testify and was ordered to bring with him ail records of the Com- 
pany, etc., showing minutes of the directors' executive committee rel- 
ative to the Kissel-Segal loan, and also minutes of the board of di- 
rectors and ail other évidences and writings in his custody concerning 
the premises. A second subpœna called for certain letters and press 
copies relating to thèse transactions. In the other inquiry a subpœna 
duces tecum was directed to "Charles R. Heike, secretary of the 
American Sugar Refining Company, and secretary of the American 
Sugar Refining Company of New York," and served upon him. By 
it he was summoned to testify and ordered to bring with him certain 
books and papers of both companies. He obeyed thèse subpœnas, 
testified before both thèse grand juries, and produced various records 
and papers of the two companies. The question now presented is 
whether the testimony which he gave and the production of the rec- 
ords and papers which he laid before the grand juries secure him im- 
munity from this prosecution, which has nothing to do with the anti- 
trust act and is concerned only with certain frauds in connection with 
the weighing of dutiable goods, whereby the government was deprived 
of duties which it should hâve received. 

The argument as to the précise measure of immunity secured by 
the statute has been quite extended and a construction of the act 
contended for which we do not find it necessary now to pass upon 
when the sum total of ail that Heike testified to under thèse subpœnas 
is enumerated it seems to us to fall so far short of what the statute 
plainly contemplâtes that there is little left to be said, 

He testified, of course, that he was the person to whom the sub- 
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pœnas were addressed, secretary of the New York corporation and 
secretary and treasurer of the New Jersey corporation. That cir- 
cumstance was well known when the subpœnas were prepared and 
addressed to him ; he held thèse offices for many years ; his officiai 
position was matter of record. To interpret the statute as securing 
immunity to an officer of a company for offenses committed w'hile 
such officer, merely because he has stated under oath on some prior 
investigation that he was an officer, seems to us preposterous. 

He testified as to the corporate history of the American Sugar Re- 
fining Company, of what prior concerns it was composed, and what 
refineries and other property it acquired, what stock (of its compo- 
nents) it exchanged its own for. But ah this was merely a récital of 
what was disclosed by the books and papers of the corporation, which 
it had turned over through him to the grand juries themselves. In- 
deed, in thèse records and documents was the best compétent évidence 
of its corporate history to be found; Heike's so-called "testimony" 
as to thèse subjects was but the préparation of an index to what they 
disclosed. 

He testified before one of the grand juries that four certain checks 
of the American Sugar Refining Company which represented the Se- 
gal-Kissel loan were signed by him as treasurer; he lookediat the 
checks and testified that he wrote the signatures. This was testimony 
given under oath in obédience to a subpœna; but he was not prose- 
cuted in this action, nor was it sought to subject him to any penalty 
for or on account of the transaction, matter, or thing concerning which 
he so testified. There was no question in this action of the Segal-Kis- 
sel transaction. The four overt acts charged under the sixth count 
related to his signature of four checks ; but the government did not 
seek to use the Segal-Kissel checks to make proof of his signature 
to the others. It is conceded that his admitted handwriting on the 
Segal checks could not even be used as standards of comparison to 
establish the signature to ones referred to in the sixth count (Hick- 
ory V. U. S., 151 U. S. 308, 14 Sup. Ct._334, 38 L. Ed. 170), and 
no efïort was made to do so. The suggestion that comparison of the 
signatures on the four checks of the sixth count with the four sig- 
natures on the Segal checks would hâve "enabled the investigator to 
détermine that they were made by the same man and were in one 
and the same handwriting" seems to us overstrained. As secretary 
for many years of both companies, signatures concededly Heike's 
were scattered broadcast by thousands through the community. In- 
deed, no comparison was needed. The identity of name and office was 
quite sufficient for the invest'gator. Proof of the genuineness of the 
signatures of the sixth count was easily to be found without any réf- 
érence to the testimony before the grand juries. 

[2] There was furnished to the second grand jury a statement giv- 
ing actual meltings of each company operated by the American from 
1887 to 1907, showing the pounds of sugar melted each year in each 
refinery, which included the amount melted by the Havemeyer & 
Elder Refinery for the period covered by the prosecution. This state- 
ment was produced by Heike. On the trial of the présent indictment 
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it was essential to show the true weights of certain importations, and 
in order to enable the jury to détermine what they were proof was 
made of the quantity actually melted at that refinery. As to thèse 
meltings the plaintifif in error contends : 

"But the kernel of the case lies In the proof of the aetual meltings and 
the quantity of sugar produced at the Havemeyer & Elder Refinery. Thèse 
meltings represented the weights made by the custom house employés on the 
dock. Thèse weights presented the basls upon which were prepared the 
calculations and statlstical table which were later on in the trial presented 
to the jury, and which purported to show that the resuit in manufactured 
product was greater than warranted by the number of pounds of sugar melted. 
This fact Mr. Helke testifled to (before the grand jury)," 

The government contends that this statement of total meltings was 
volunteered by Heike, and there is some uncertainty as to just how 
it was furnished. We disregard this, however, and will assume that 
the grand jury subpœna called for just such a statement, and that it 
was furnished to the grand jury in response to such a call. 

It s'eems to us, however, that this statement was not in any true 
sensé "testimony given" or "documentary évidence produced" by 
Charles R. Heike before the grand jury. Personally he knew noth- 
ing about the meltings and could himself give no compétent testimony. 
As an ofRcer of the company, he could require its clerks to prépare 
such statement from the records, which the grand jury already had 
under the subpœna duces tecum. The weighers who noted the scales 
and called off the readings, the checkers who recorded the amounts, 
the clerks who transcribed such records in the books, the corporation 
which had such weighings made and which preserved the records of 
them, the clerks who subsequently tabulated thèse records, may fairly 
be said to hâve contributed, each of them, testimony essential to prov- 
ing that the tabulation was an accurate statement of the total weigh- 
ings; but we cannot see that Heike had anything to do with it, ex- 
cept to inform the last séries of clerks that the corporation which 
employed them wished them to make such a statement. When it 
was thus made up by the corporation, it certainly would be a matter 
of no importance whether it was actually transported to the grand 
jury room by one officer or employé or by some other one. The dis- 
tinction between a corporation and its officers has not always been 
closely adhered to; but such distinction is accentuated in Wilson v. 
U. S., 221 U. S. 361, 31 Sup. Ct. 538, 55 L. Ed. 771 (May 11, 1911), 
where it is held that the subpœna duces tecum may properly be ad- 
dressed directly to the corporation. The statement of meltings be- 
ing a document prepared for the grand jury by the corporation and 
which the corporation under the subpœna was obligated to turn over 
to the grand jury, no matter which officer had the immédiate custody 
of it, we fail to see why the performance of that corporation obliga- 
tion to deliver the document by one of its officers can give him per- 
sonal immunity in regard to anything which such statement, to which 
he has contributed nothing, contains. 

The assignments of error which deal with the disposition of Heike's 
spécial plea are therefore overruled. 
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On the main case the first question which may be considered deals 
with the sufficiency of the indictment. The sixth count charges that 
défendants and others "conspired to commit offenses against the 
United States in and by knowingly making and effecting and aiding 
in effecting, at less than their true weights, and by means of false 
and fraudulent written statements as to said weights, entries of cer- 
tain goods, wares, and merchandise, to wit, certain raw sugars, which 
then and there were subject to duty as aforesaid, and which thereto- 
fore, to wit, prior to March 1, 1907 had been imported, and which 
thereafter were continuously to be imported, into the United States, 
into the Port and Collection District of New York, through the col- 
lector of said port from foreign countries as aforesaid by the said 
American Sugar Rjefining Company of New York." 

Upon arrivai of sugars money was deposited with the collector 
sufficient to cover duties at the invoice weights. The sugars were then 
weighed by government weighers, and duties finally liquidated upon 
their return of weights. Certain of the conspirators were présent 
at thèse weighings, tampered with the scales, and thereby made the 
apparent reading of weights registered on the dial or scale less than 
the true weight, in conséquence of which the government weighers' 
written statement as to the weights was a fraudulently made false 
statement. Being accepted by the collector as true, return of excess 
duties over amounts deposited was made to the company which im- 
ported the sugar. 

The sixth count is, under section 5440 of the U. S. Revised Stat- 
utes (U. S. Comp. St. 1901, p. 3676), which makes it a "crime if two 
or more persons conspire — to commit an offense against the United 
States." The offense to be committed must be a statutory one. The 
government contends that the offense which défendants conspired to 
commit was within the enumeration both of section 5445 of the U. 
S. Revised Statutes (U. S. Comp. St. 1901, p. 3678) and of section 9 
of the Customs Administrative Act of 1890. Défendants argue that 
on March 1, 1907, the date of the alleged conspiracy, sec. 5445 was no 
longer in force. On March 3, 1863, an elaborate statute, consisting 
of 14 sections, was passed to prevent and pimish frauds upon the rev- 
enue, to provide for the more certain and speedy collection of claims 
in favor of the United States, and for other purposes. When the re- 
vision of the statutes was prepared and passed, this statute was split 
up and its provisions distributed under appropriate titles. Section 3 
of the original statute made it a criminal act for any one person to 
effect or aid in effecting an entry of merchandise at less than the true 
weight — "by the exhibition of any false sample, or by means of any 
false représentation or device, or by collusion with any officer of the 
revenue, or otherwise." This section was modified and re-enacted in 
the revision under the head of "Crimes," as f ollows : 

"Sec. 5445. Every person who, by any means whatever, knowingly effects, 
or aids In effecting any entry of any goods, wares, or merchandise at less 
than the true weight or œeasure thereof, or upon a false classification thereof 
as to quality ôr value, or by the payment of less than the amount of duty 
legally due thereon, shall be flned not more than five thousand dollars, or be 
imprisoned not more than two years, or both." 
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Çoncededly this was the law prior to June 22, 1874. On that date 
Congress passed a lengthy statute, entitled "An act to aniend the cus- 
toms revenue laws and to repeal moieties." This statute repealed 
"ail acts and parts of .acts inconsistent" with its provisions. The 
proposition contended for is that section 12 of the act of 1874 is so 
inconsistent with section 5445 as to work its repeal. , That section 
reads as follows: 

"Sec. 12. That any owner, Importer, consignée, agent, or other person who 
shall, with intent to defraud the revenue, make, or attempt to malte, any eu- 
try of imported mereliandise, by nieans of any fraudulent or false invoice, 
affidavit, letter or paper or by means of any false statement written or verbal, 
or who shall be guilty of any wilful act or omission by means whcreof the 
United States shall be deprived of the lawful duties, or any portion thereof, 
accruing upon the merchandise, or any portion thereof, embraeed or refer- 
red to in such invoice, affidavit, letter, paper, or statement, or aflfeeted by 
such act or omission, shall, for each offence, be fined in any sum not exceed- 
ing flve thousand dollars nor less than flfty dollars, or be imprisoned for any 
time not exceeding two years, or both; and, in addition to such fine, such 
merchandise shall be forfeited; whieh forfeiture shall oniy apply to the 
whole of the merchandise in the case or paclcage containing the particular 
articles or merchandise to which such fraud or alleged fraud relates ; and 
anything eontained in any act whieh provides for the forfeiture or confisca- 
tion of an entlre Invoice in conséquence of any item or items eontained in 
the same being undervalued, be, and the same is hereby, repealed." 

[3] Where there is no express repeal of an earlier statute, the ques- 
tion whether or not a subséquent enactment, dealing with the same 
gênerai subject and to some extent overlapping the older législation, 
is to be construed as effecting its repeal, is a question of congres- 
sional intent. Did Congress intend merely to make additional pro- 
visions which might be affirmative or cumulative or auxiliary, or did 
it intend to provide a substitute which should take the place of the 
régulations it had already carefully prescribed? This being the test, 
it is unnecessary to discuss the many cases cited which bear upon 
thC' subject of repeal by implication. Manifestly the provisions of 
the two sections are not absolutely inconsistent so that both cannot 
stand, although they undoubtedly overlap. That Congress did not 
intend by the provisions of the anti-moiety act to repeal its express 
provisions as to offenses enumerated in section 5445 is évident from 
its subséquent législation. Surely Congress must be assumed to know 
what its own intentions were, and it has declared those intentions 
most clearly by its enactment of the fédéral Pénal Code, Act of March 
4, 1909, which is a careful and comprehensive revision of ail the ex- 
isting pénal laws. This Code re-enacts section 5445 as section 69 
of the Code, and (by section 341) expressly repeals section 5445 by 
number, reserving (section 342) "rights accrued" under that or any 
other of the existing laws so repealed. If it had been the intent of 
Congress in 1874 to substitute section 12 of the act of 1874 for sec- 
tion 5445, it certainly would not hâve found it necessary expressly 
to repeal or to reserve rights under the latter in 1909. 

[4] It is next contended that, if section 5445 were not repealed by 
section 12 of the act of 1874, it was repealed by section 9 of the cus- 
toms administrative act of 1890. That section reads as follows: 
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"Sec. 9. Thiit if aiiy owner, importer, consignée, agent or other person shnll 
make or attemjit to make any entry of imported merchandise by means of 
any taise or fraudaient invoiee, affldavit, letter. paper, or by means of any 
false statement, written or verbal, or by means of any false or fraudulent 
practice or appllance wbatever, or shall be guilty of any wilful act or omis- 
sion by means whereof tbe United States shall be deprived of the lawfiil 
duties, or any portion thereof, aceruing ui)on the merchandise, or any por- 
tion thereof èmbraced or referred to in said invoiee, afiidavit, letter, pai)er 
or statement, or affected by such act or omission, such merthandise or the 
value thereof," etc. 

Hère we hâve in the later statute an enumeration of varions fraud- 
ulent means for making an entry — invoiee, affidavit, letter, paper, 
statement, practice, or appliance — while the earlier statute covers 
"any means whatever," a more exhaustive description. There is no 
repugnancy ; both statntes can stand together, the latter being cumu- 
lative but not inconsistent. For this reason, and for those expressed 
in the preceding discussion, we think that section 5445 was not re- 
pealed by the customs administrative act. 

[5] It is next contended at great length that, even if section 5445 
were in force, the sixth cotint fails to set forth facts showing a con- 
spiracy to commit an offense against it. The language of the in- 
dictment is quoted supra. It does not set forth ail the détails of the 
fraudtilent scheme by which the government weighers were induced 
to make false written statements as to the weight of the imported 
sugar. But it charges in ordinary and concise language that défend- 
ants conspired to effect an entry of the sugars at less than their true 
weights, and that the means by which such entry was to be efïected 
was false and fraudulent statements of the weight ; certainly no per- 
son of common understanding could doubt what it was intended to 
charge, nor be misled asto pleading his acquittai or conviction to a 
subséquent indictment based upon the same facts. The indictment 
identifies the offense which défendants are charged with conspiracy 
to commit, and that is ail that is required. Williamson v. U. S-, 207 
U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278. There is nothing in the 
record to show that défendants were taken by surprise or were in 
doubt as to the précise offense with which they were charged. The 
case at bar is very différent from Keck v. U. S., 172 U. S. 434, 19 
Sup. Ct. 254, 43 L. Ed. 505, which merely charged that défendants 
imported into the United States diamonds of a stated value, "con- 
trary to law and the provisions of the act of Congress." It is the 
conspiracy which is charged in this coiint — the conspiracy to commit 
the offense described in section 5445, or in section 5 of customs ad- 
ministrative act or both — and the statement in the count sufifîciently 
identifies the object of the conspiracy. 

We are at a loss to comprehend the suggestion that the sixth count 
was defective in that it omitted the allégation that the conspirators 
knew that the merchandise was dutiable. It avers that the défend- 
ants conspired to knowingly make entries of raw sugar which were 
subject to duty at less than their true weights. Why this does not 
charge them with knowledge that the sugars were dutiable, as well 
as that they were raw, we fail to see. 
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[6] It îs argued that this count cannot be construed as charging a 
conspiracy to commit an offense of the kind defined by section 9 of 
the customs administrative act, and that the judge erred in instruct- 
ing the jury that they might consider whether défendants conspired 
to commit such an offense. 

The gist of this objection is that the sixth count does not, as plain- 
tiffs in error contend, aver that by means of the intended acts the 
United States would be deprived of any part of the lawful duties 
accruing upon said merchandise. Without now expressing an opin- 
ion as to whether the clause of section 9 as to deprivation qualifies 
ariy part of said section which précèdes the words "or shall be guilty 
of any act or omission," we think deprivation of duties is sufficiently 
averred by the statements that the raw sugars were subject to duty 
and that the object of the conspirators was to effect their cntry at 
less than their true weights. 

[7] It is contended that there was error in admitting certain dock 
books of the assistant United States weighers. In thèse were re- 
corded by such assistant weighers the results of their observations of 
the scales, made at the time of weighing. Thèse were officiai records 
of the government and produced from its files. Such records are not 
covered by the hearsay rule. It is elementary that they are prima 
facie évidence of what they purport to record. 

In support of défendants' contention référence is made to section 
1 of article 6 of the amehdments of the Constitution of the United 
States, which provides that: 

"In ail crlmlnal prosecutlons the accused shall enjoy the rlght • ♦ • to 
be confronted with the witnesses' against him." 

The scope of that provision was fully discussed by the Suprême 
Court in Mattox v. U. S., 156 U. S. 237, 39 L. Ed. 409,^ where excep- 
tion was reserved to the introduction of the sténographie report of 
the testimony of a deceased person given on a former trial. In over- 
ruling this exception the court said : 

"We are bound to Interpret the Constitution In the llght of the law as It 
exlsted at the time It was adopted, not as reaching oùt for new guarantles 
of the rights of the citizen, but as securing to every indiyidual such as he 
already possessed as a Brltish subject — such as hls ancestors had inherited 
and defended slnce the days of Magna Charta. Many of its provisions, in 
the nature of a bill of rights, are subject to exceptions, recognized long be- 
fore the adoption of the Constitution, and not interfering at ail with Its 
spirlt. Such exceptions were obviously Intended to be respected. A technical 
adhérence to the letter of a constitutional provision may occaslonally be 
carrled farther than is necessary to the just protection of the accused and 
farther than the safety of the public will warrant. For Instance, there could 
be nothlng more directly contrary to the letter of the provision in question 
than the admission of dylng déclarations. They are rarely made in the prés- 
ence of the accused. They are made without any opportuhity for examina- 
tion or cross-examlnation. Nor Is the wltness brought face to face with the 
jury. Yet from time immémorial they hâve been treated as compétent, and 
no one would hâve the hardihood at this day to question their admlssibillty." 

The records in this case are clearly within the définition of public 
records approved by the same court in Evanston v. Gunn, 99 U. S. 
660, 25 L. Ed. 306. They are officiai registers or records kept by per- 

>16 Sup. et. 337. 
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sons in public office in which they are required, either by statute or 
by the nature of their office, to write down particular transactions 
occurring in the course of their public duties or under their personal 
observation. Such records are admissible without calling the persons 
who made them, and hâve been so admissible f rom a time anterior to 
the adoption of the Constitution. See Rex v. Fitzgerald, 1 Leach, 20 ; 
Rex V. Rhoades, 1 Leach, 24; Rex v. Martin, 2 Camp. 100; and 
the varions text-books on évidence. To exclude them now on the 
ground of noncon formation would be to give the individual a new 
guaranty which he did not hâve when the Constitution was adopted; 
an interprétation of that instrument which the Suprême Court bas 
condemned. 

The authorities cited by the defendant's counsel hâve no référence 
to such records as thèse. In Motes v. U. S-, 178 U. S. 458, 20 Sup. 
Ct. 993, 44 L,. Ed. 1150, a sworn confession of one of the défendants 
made in preliminary examination was held inadmissible because the 
absence of the witness was due to the négligence of the prosecution. 
In Kirby v. U. S-, 174 U. S. 47, 19 Sup. Ct. 574, 43 h. Ed. 809, 
judgment of conviction against certain persons for theft was held to 
be received improperly on the trial of another person charged with 
receiving stolen goods as proof that the goods he received had been 
in fact stolen. In People v. Bromwich, 200 N. Y. 385, 93 N. E. 933, 
it was held that a mère certificate of the clerk of a court that a per- 
son's name was not found among the naturalization records of the 
court could not be admitted to prove that fact; the clerk who had 
made the search should bave been called to testify. In State v. Thom- 
as, 64 N. C. 74, People v. Mitchell, 94 Cal. 550, 29 Pac. 1106, 
and State v. Reidel, 26 lowa, 430, the records offered in évidence were 
not governmental. People v. Goodrode, 132 Mich. 542, 94 N. W. 
14, is similar to People v. Bromwich, supra. People v. Dow, 64 Mich. 
717, 31 N. W. 597, 8 Am. St. Rep. 873, supports defendant's con- 
tention, holding that it was error in a trial for burglary to admit the 
officiai record kept by the officer in charge of a United States signal 
service station to show the condition of the weather on the night in 
question, without producing the man who made the observations. 
We are unable to concur in this conclusion; the record offered was 
the same sort of record, kept for governmental purposes by govem- 
ment employés, which was compétent proof of the facts it purported 
to record before the Constitution was adopted, and we are not satis- 
fied that by its adoption such proof was made incompétent. The case 
cited seems to us to be one of those referred to in Mattox v. U. S., 
supra, where a "technical adhérence to the letter of a constitutional 
provision (bas been) carried further than is necessary to the just 
protection of the accused and farther than the safety of the public 
will warrant." 

[8] Error is also assigned to the admission of what are referred 
to as the "pink books." Besides the weighing of the sugar by the 
government officers for duty purposes, there was in the case of what 
are called "landed cargoes" a further weighing at the same time and 
place (on the docks) of the same sugar by certain city weighers in 
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conjunction with Sugar Company checkers. The city weighers rep- 
reseiited the persons who had sold the sugar to the company and the 
weights ascertained and recorded on this second weighing were those 
on the basis of which the company paid for the sugar it had bought. 
The purpose of introducing this second record of weights was to 
show discrepancies between the two weighings, uniformly against the 
government, except during certain periods. Such discrepancy was cor- 
roborative of other direct évidence going to show that by tampering 
with the scales government weighers had been tricked into returning 
short weights. 

The prosecution did not offer thèse as officiai government records, 
which manifestly they were not, but produced witnesses to prove 
them. The way thèse records were prepared was as foUows: The 
city weigher placed a "draft" (a number of bags) of sugar on the 
platform, looked at the reading indicatéd on the scale, and announced 
it. The sugar company's checker's duty was to look at the scale so 
as to check the city weigher's reading and accurately to record the in- 
dicatéd weight of the draft in the "pink" book. This checker's rec- 
ord was dated and signed by the checkers page by page. The last 
man that completed a cargo made up the total of its weights, com- 
pared it with the city weigher, and turned it into the dock office, where 
it was again checked, and vvhen foUnd correct as checked up with 
the city weigher the weight was then sent up to the main office. The 
government proved that some of thèse checkers were dead. It was 
conceded that four of them had been indicted, tried, and convicted 
of the offense of conspiracy to defraud the United States in the en- 
try of dutiable sugars, and also of the offense of making and enter- 
ing and aiding in entering goods, being sugar, at less than the true 
weight thereof. The government did not call thèse four as witnesses, 
and of course the deceased checkers were not produced; the signa- 
tures of those not called were proved. The other checkers were called 
to the stand, and with the original entries bef ore them testified thereto. 
It appeared that occasionally one of the regular checkers was tem- 
porarily absent — -for lunch or some other purpose. When that occur- 
red, his place would be filled by one of the other regular checkers, 
or by one of the samplers. The page on which the weights put down 
by thèse temporary substitutes appeared was signed by the regular 
checker whom they temporarily relieved. It was shown who were 
the samplers employed during the period in question, and that certain 
of them were dead and others could not, after diligent search, be 
found. Ail the other samplers were called. Some of them testified 
that they never were put in a checker's place. The others testified 
that they were sometimes so employed and that, when they were, they 
entered the weights of the drafts correctly. Thèse books covered a 
long period of time and a great many differen;. cargoes. As m'ght 
hâve been expected, most of the witnesses when pressed on cross- 
examination admitted that there were occasions when they put down 
the weight the city weigher called out without actually seeing that 
it was accurate : sometimes a swaying of the scales made it difficult 
to see the register; sometimes attention was distracted trying to add 
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the preceding ten entries. To what extent this circumstance affected 
the substantial . accuracy of the record was a question which vvas left 
to the jury to décide. They were told that "the weight of this class 
of évidence dépends upon its accuracy," and that it had a bearing 
vipon the questions they were to décide only "if accurate or substan- 
tially accurate." 

We hâve recently had occasion to discuss the admissibihty of pri- 
vate records of a similar character — records of the business transac- 
tions of some nonofficial person kept by persons whom he employs to 
see that such transactions are correctly recorded. Wilson v. U. S. 
(C. C. A.) 190 Fed. 427 (August 20, 1911). They do not always 
prove themselves upon mère identification as government records do; 
but we are satisfied that in the case at bar there was sufficient proof 
of their substantial accuracy to warrant their admission in évidence. 
Once in, it was for the jury to say what weight was to be given to thèse 
records. There was much corroborative évidence. For example it 
was upon thèse weights, when checked with those of the city weigh- 
ers, that the company paid for its sugar for months and years ; and, 
as we hâve seen, the jury were told that they were to détermine as to 
the accuracy. As to the constitutional point above referred to, it may 
be noted that the witnesses whose testimony made the records ad- 
missible testified before the jury, and were cross-examined, or oppor- 
tunity given for cross-examination, which, in the case of some of the 
samplers, was not availed of. 

Moreover, the so-called "pink books" were admissible even though 
it were not shown that in every instance they recorded the correct 
weight of the bags. Undoubtedly they showed the weights which the 
company checkers reported to the company as the weights found by 
the city weighers, and on the weights so reported the company paid 
for the sugar. That the government weights w^ere false, less than the 
true weight, made so by fraudulent tampering with the scales, was 
abundantly proved by direct évidence, men who devised the détails 
of the fraucl, who bored the holes in the 17 frames and inserted the 
Steel springs and by pressing them against the lever produced a short 
weight record on the scale testified to thèse facts. And those défend- 
ants who had been actually engaged in such weighing promptly with- 
drew their former pleas and pleaded guilty. The real question was 
whether knowledge and participation could be brought home to men 
higher up, one of v^^hom at least was never on the docks. It was 
relevant and material to show that there were in the records of the 
company and brought to the attention of thèse men statements which 
shovi'ed that for a very long period of time the weights upon which 
duties were paid were uniformly less than the weights which the 
company's checkers reported as the true weight and on which reports 
the company paid for the sugar; that during a period when some 
controversy abont rebates was pending (which might involve investi- 
gations), and after the président of the company had written a cau- 
tionary letter, this discrepancy ceased ; and that when the rebate con- 
troversy was over the old condition returned. The extent of the dis- 
crepancy was a relevant and material fact, and the reported weights 

]!)2F.— T 
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given in the pink books tended to show such extent. It îs true that 
no individual pink book was in the hands of either of thèse plaintiffs 
in errer, but it was proved and not disputed that the aggregate of 
the figures contained in them were incorporated in the mehing weights 
which month by month were laid before each of them. The pink 
books showed the items which made up each monthly aggregate. 
Possibly the évidence was cumulative, the monthly aggregate of landed 
weights being sufficient to show discrepancies from duty weights; 
but it was not error to admit them. 

[9] Error is assigned to the admission in évidence of what are 
called "the reconstructed technical statements." Thèse were prepared 
by government experts from the books of the company, which were 
in évidence, to take the place of similar tabulations giving various per- 
centages which hâve been prepared by employés of the company 
monthly during the period in question and shown to their superiors 
(it was admitted that one set of thèse — Table No. 2 — was sent to the 
plaintiffs in error), but which original statements had at the time 
of the trial disappeared, through loss or destruction. The books were 
in court. The men who made the tabulations were called to the stand 
and cross-examined. One of them corrected his tabulation as a resuit 
of such cross-examination. Finally the trial judge, instructing the 
jury as to them, said : "You will give just such weight to thèse ex- 
hibits as you find that their accuracy or inaccuracy may merit or de- 
merit." We find no error in their admission, nor in the admission 
of the charts which pictorially indicated what the figures in the ta- 
bles showed. 

[10] Error is also assigned to the refusai of the court to admit in 
évidence Exhibit A-40 for identification, being a summary tabulated 
statement of 22 cargoes of sugar showing an excess in city weighers 
weights over custom house weights in cargoes purchased by the Amer- 
ican Sugar Refining Company upon the basis of cost freight and duty 
paid by the selling merchants. Since the company paid no duty on 
thèse cargoes, there was no inducement for the use by it or any of 
its employés of any fraudulent device to affect the custom house 
weight, and no checkers or tallymen of the company were at the 
scales. As to the fundamental question, whether or not the scales 
were for a long period of time tampered with by company employés 
and false weights in conséquence returned by the government weigh- 
ers, the testimony was overwhelming. The facts indicated by the 
exhibit showing weights of the 22 cargoes could in no way hâve af- 
fected the resuit if they had been admitted, viz., the conclusion that 
among the subordinate employés of the company there was a con- 
spiracy of the sort charged in the indictment, which had been carried 
out for a long period of time. The only real question was whether 
men higher up in the service of the company, Bendernagle, Gebracht, 
and Heike, knew of this conspiracy and participated in it. Had it 
been shown that thèse men knew at the time of the discrepancy in 
weights when cargoes not subject to duty were weighed, the excluded 
testimony might hâve been material to be considered in connection 
with the testimony already in the case tending to show that they 
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knew of discrepancies against the government consistently appear- 
ing in cases where the company was to pay duty. That was the theo- 
ry on which the exhibit seems to hâve been ofïered, as a circum- 
stance calculated to induce a belief on Heike's part that the govern- 
ment weighers were always very libéral in their weighing, which 
might account for discrepancies in weights when the company was 
to pay duty. But Heike had no knowledge of discrepancies in the 
weights of thèse 22 cargoes until the trial, so that circumstance was 
not one to be considered by the jury in deciding as to his knowledge 
and mental processes when the fraudulent weighing was going on. 
We find no harmful error in the exclusion of this exhibit. 

Some other assignments of error to the admission of testimony 
which are presented in the briefs of counsel for one or other of the 
plaintiffs in error do not require spécifie discussion. It is sufficient 
to say that we hâve examined them ail and considered the arguments 
advanced in their support, but are not persuaded that the judgment 
should be reversed because of the admission of such testimony. 

[11] The trial judge charged the jury as follows: 

"The Word entry, gentlemen, as used in the statuto, ineans the entlre trans- 
action of puttlng the goods through the custom house, and this transaction is 
not completed until the duties are flnally liquidated and paid, including the 
refunding by the government to the importer of any part of the amount paid 
as provislonal duty." 

This is assigned as error, and the same proposition, viz., that the 
Word "entry" has a more restricted meaning, is advanced in other as- 
signments of error. Thus it is contended that the prosecution must 
fail because "the entries were true." That means that the entries 
made upon arrivai on the weights given in the invoices, before re- 
weighing had reduced the figures, were substantially accurate. The 
offense charged, however, was the fraudulent tampering with the 
scales so as to trick the government weighers into returning weights 
less than the true ones ; a liquidation of the original entries on basis 
of the false weights and a refund of the conséquent différence in 
duties. 

This court, in U. S. v. Legg, 105 Fed. 930, 45 C. C. A. 134, pointed 
out that : 

"The term 'entry' in the acts of Congress is used In two sensés. In many 
of the acts it refers to the bill of entry, the paper, or déclaration which the 
merehant or importer in the flrst instance hands to the entry clerk. In 
other statutes it is used to dénote, not a document, but a transaction, a séries 
of acts which are necessary to the end to be accomplished, viz., the entering 
of the goods." 

In our opinion the meaning of the word in the statutes now before 
us is no longer an open question. One of thèse statutes is the cus- 
toms administrative act of 1890, section 9 of which makes it an of- 
fense to "make or attempt to make any entry of imported merchan- 
dise by means of any fraudulent or false invoice, affidavit, letter, pa- 
per or by means of any false statement, written or verbal, or by means 
of any false or fraudulent practice or appliance whatsoever," etc. 
In U. S. V. Mescall, 215 U. S. 26, 30 Sup. Ct. 19, 54 h. Ed. 77, the 
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Suprême,; Court'. beld that the word "entry" as used in this section 
must be giveniithë broader meaning of the wliole process of puttiny 
the goods through the customs. It follows that a like constraction 
should apply to section 5445, which covers "every person who by any 
means whateyer, knowingly effects, or aids in eiïecting any entry of 
any goods, wares or merchandise,: at less than the true weight or 
measure thereof, or upon a f aise classification thereof as to quality 
or value, or by^ the payment of less than the âmount of duty legally 
due thereon." 

[12] It is assigned as error that the court denied the motion of 
the défendant ' Heike for a separate trial. This qvtestion was one 
withiii the discrétion of the trial judge (U. S. v. Marchant, 12 Wheat. 
480, 6 h. Ed. 700; U. S. v. Bail, 163 U. S. 662, 16 Sup. Ct. 1192, 
41 L,. Ed. 300) and upon the record hère we are not persuaded that 
such discrétion was abused. ' 

[13] It is assigned as error that the court refused to allow défend- 
ants more than three peremptory challenges. At the time the ofifens- 
es charged were committed, they were misdemeanors, entitling de- 
fendants to but three peremptory challenges. The contention is that 
by the subséquent passage of section 335 of the Pénal Code (which 
went into efifect January 1, 1910), they were accorded 10 peremptory 
challenges. In view of the saving clauses of the Gode (sections 342, 
343), we are satisfied that there was no error in prosecuting défend- 
ants in the same inanner and under the same procédure as if the 
later act had not been passed. 

It is contended by both plaintiffs in error that the trial court erred 
in sending the case to the jury; that the évidence was insufficient 
to warrant a conviction. We shall not rehearse the great body of 
proof upon which the jury rendered its verdict. It was overwhèlm- 
ingly. proved-— we do not understand that it is disputed hère — ^that 
for a long period of time the government was defrauded of duties 
by a systematic underweighing of sugar brought about by the con- 
current acts of employés of the sugar company tampering ith the 
scales. By this means the government was plundered of iiundreds 
of thousands of dollars. The only person apparently who profited 
by this was the sugar company — except for the beggarly amount 
of excess wages it paid to the individuals who actually manipulated 
the scales, and the money paid them by the superintendent after they 
ceased work and were being prosecuted. The money thus paid by 
him the government contended was "hush money." The superin- 
tendent asserted that it was paid because he believed they were inno- 
cent, and did not wish them or their familles to sufifer because they 
were under a cloud of suspicion; That some one or more persons 
besides thèse understrappers were cognizant of the facts that sugars 
were being underweighed, and that the company was profiting there- 
by is a self-evident proposition. The briefs (one of them at least) 
assume that the président of the company knew what was going on. 
The fact o£ a conspiracy and of offenses against section 5445, U. S. 
Rev. Stat., and section 9 of the customs administrative act being thus 
fully proved, the only question for the jury was whether plaintiffs in 
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error were cognizant thereof and participated t.herein. The trial 
judge charged the jury as follows: 

"The first cjniestiou is: Dld thèse men hère on trial kno\viu,i.'I.y participate 
in the manner and at the tlme charged in the Indictment iu defrauding the 
sovernment of itn cnstonis dutiPsV If you are satisfled that tbey elther had 
a part in the ijlaniiing or hand iu the exécution of such fraudulent practlce, 
or alded or abetted thereiu, then it is your duty to convict any or ail of them 
as the évidence warrants. * * * To convict, tlie évidence should show 
a participation in the fraud, or the scheme to defraud, charged lu thls in- 
dictment, with knowledge of its existence. Participation wlthout knowledge 
or knowledge witbout participation is not suflicient to convict. That is, if 
yoii find by the évidence that the défendants did soniething, or had some 
hand in the accomplishmeut of the fraud or scheme to defraud, but knew 
nothing of its existence, you should not convict ; or if the défendants knew 
about it, but did nothing in furtherance of it, you should not convict. But 
if they did know of the fraud or of the conspiracy to defraud. and, in fur- 
therance of it, did aid, abet, counsel, or advise, then you should convict." 

The government showed that there came before thèse défendants 
monthly statements, which contained disclosures as to intake and 
output of the refinery, which it was contended indicated that the 
government weights were uniformly abnormally short, except during 
the brief period when disputes as to rebates produced a temporary 
cessation of the tampering with the scales. As to Heike, it was 
shown that he took action to efifect a change in the methods of book- 
keeping by making additions to the intake figures after they reached 
headquarters, which it was contended was consistent only with knowl- 
edge that the government weights were being abnormally reduced, 
and with intent to cover up the transaction. Statements made and 
action taken by Gebracht were testified to, which it was contended 
were consistent only with guilty knowledge and participation. Let- 
ters written by both défendants were put in évidence. Finally they 
both took the stand, were examined and cross-examined at great 
length — a cross-examination in which some of the jurors participated. 
Of course, if the jury had credited their statements explanatory of 
the matters relied upon against them, they would not hâve convicted. 
But with those explanations set aside — as upon the verdict we must 
set them aside — there was sufficient in the record to warrant a finding 
of knowledge and participation on the part of each. 

[14] There are many assignments of error which hâve not been 
specifically discussed. They are not of sufficient gênerai interest to 
be included in the opinion. Ail of them, however, bave been exam- 
ined, and in none of them do we find sufficient ground for a reversai 
of the judgment. 

The judgment of the Circuit Court is affirmed. 
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OEDBR OF UNITED COMMERCIAL TRAVBLBRS OF AMERICA 

V. SMITH. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,733. 

1. INSUEANCE (S 719*) — Accident Pomcx — Consteuction — "Obsebve" — 

"Abide Bt." 

Wliere, by defendant's constitution, beneflts were restricted to mem- 
bers in gôod standing who had paid ail dues, and who faitlifully observed 
tbe laws, rùles, commanda, and régulations then in force, or wblch mlght 
thereafter be added to' the constitution, by-laws, and rules, and in taUlng 
his obligation of membership, without wliicb admittance was impossible, 
décèdent agreed in writing to ablde by tbe constitution as it then was, or 
mlght thereafter be amended, the words "to observe" and "to abide by" 
meant io obey and to accept the Conséquences of, and, so far as amend- 
ments were concemed, were not restricted to amendments of those laws 
and rules as related entirely to dlsciplinary and social régulations, but 
extended as well to amendments affecting decedênt's right to beneflts. 

[Ed. Noté. — For other cases, see Insurance, Cent. I>ig. § 1855; Dec. 
Dlg. % 719.* 

For other définitions, sée Words and Phrases, vol. 1, pp. 17-18 ; vol. 6, 
p. 4889 ; vol. 8, p. 7735.] 

2. Insttkancb (§ 787*)^ — Mutual Benëfit Societies— Constitutional Peovi- 

si\|:^s —Amendments. 

tJecedent joined a mutual beneflt society having accident Insurance 
beneflts, agreelng to observe and ablde by the constitution as it then was 
or might thereafter be amended. At the time he joined, the constitution 
providjd that payment of indemnity for. injuries through external, vio- 
lent, or accidentai meang should not extend to any bodUy injury of 
which there should he no external or visible signs, wbich provision was 
thereafter amended by deflnlng "external, violent and accidentai means" 
to exclude any death, disabllity, or loss resulting from infection, except 
where the same resulted from an open wound, and any death, disabllity, 
or loss of which there was no external and visible mark on the body ; 
the dead body not being such a mark, except In case of drowning or as- 
phyxiatlpn. EeTd, that décèdent was bound by the amendment, and 
hence tbere could be no recovery of beneflts for hls death from entero- 
colitls, alleged to hâve resulted from ptomaine poisoning, of which there 
was no external or visible mark on the body. 

[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 787.*] 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

Action by Addie Smith against the Order of United Commercial 
Travelers of America. Judgment for plaintiff, and défendant brings 
error. Reversed and remanded. 

Jones & Schubring, ]l/)wry F. Sater, and Vorys, Sater, Seymour & 
Pease, for plaintiff in error. 

John M. Olin and Harry L. Butler, for défendant in error. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Défendant in error was named as ben- 
eficiary in an application made in 1896 by her husband, L. A. Smith, 
for membership in the fraternal and benevolent order, plaintiff in er- 

•For other cases see same topic & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ror. In 1908 Smith died of entero-colitis, inflammation of the small 
intestine and the colon. At the trial the beneficiary introduced évi- 
dence, which her counsel insist was sufficient to support a conclusion 
of fact, and which counsel for the order earnestly contend was only 
a suggestion for a conjecture, that Smith about 36 hours before he 
was taken ill ate oysters that were infected with the spores of bac- 
teria; that the spores became bacteria in Smith's alimentary tract; 
that the bacteria working on nitrogenous food generated ptomaine poi- 
son; that the ptomaine poison by irritating and inflaming the intes- 
tines produced the disease ; that the disease caused the death ; and 
that the death, therefore, was "effected through external, violent, and 
accidentai means" within the meaning of the laws of the order appli- 
cable to this case. Some six months before Smith's death the order 
amended its laws so as to define more clearly what cases of alleged 
"accidents" were within, and what without, the benefits of the com- 
mon fund. If thèse amendments are found to be determinative of 
this case, it is needless to inquire into the sufficiency of the évidence 
to establish the aforesaid séries of causes or the liability of the order 
under its former laws. 

Organized as a fraternal union to provide social enjoyments and 
also pecuniary benefits in cases of in jury or death from "accidentai 
means," the order required an applicant to undergo an initiation, and 
thereupon issued to him a certificate of membership entitling him "to 
ail rights and privilèges of membership accruing to him under the 
constitution," and recommending him "to the fraternal courtesy of the 
brotherhood wheresoever dispersed." 

Government of the order was représentative, and the législative 
power was vested in the "Suprême Council." Sections of the consti- 
tution (the law of the order) provided how amendments should be 
presented and voted upon. No contention is made that the amend- 
ments were not duly and regularly adopted. 

When Smith joined the order, the constitution provided that pay- 
ment of indemnity for injuries through "external, violent, and acci- 
dentai means" should not extend "to any bodily in jury of which there 
shall be no external and visible sign," and to other named cases not 
material hère. By the amendments the définition of "external, vio- 
lent, and accidentai means" was further particularized so as to ex- 
clude "any death, disability or loss, resulting from infection, excepting 
where the same results from an open wound," and "any death, dis- 
ability or loss, of which there shall be no external and visible mark on 
the body (the dead body not being such a mark except in case of 
drowning or asphyxiation)." 

By compétent testimony and proffered instructions, plaintifï in er- 
ror duly presented to the court for submission to the jury the issue 
of no liability because Smith's death resulted from an infection that 
did not come from an open wound. For the "external and visible 
sign" of injury through "external, violent, and accidentai means" the 
évidence showed only chills, fever, pallor, weakness, facial expressions 
of pain, bloody stools, and tenderness and swelling of the abdomen. 
Thèse may hâve been external and visible signs of entero-colitis, which 
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ail the experts agreed has many causes beside infection from tainted 
food; but proof of entero-colitis and its accompanying "signs" (or 
symptoms) was no proof of an "external and visible mark on the 
body" as required by the amendments. Being of the opinion that 
the amendments were not binding on Smith, the judge let the case go 
to the jury. 

[ 1 ] In his application Smith certified that he had read the consti- 
tution. As already stated, the constitution provided how amendments 
might be adopted. Benefits were restricted to members in good stand- 
ing, which was defined as consisting of paying ail dues and "faith- 
fully observing the laws, rules, commands, and régulations that are 
now in force or that may be added to this constitution, by-laws, and 
rules." In taking the obligation of membership (without which ad- 
mittance was impossible) Smith agreed in writing "to abide by the 
constitution as it now is or may be hereafter amended." 

Défendant in error insists that the promise "to observe" and "to 
abide by" amendments related only to disciplinary and social régula- 
tions and not to the indemnity contract. As to disciplinary and social 
régulations a réservation of power to amend was not needed. If a 
cousent to amendment is exacted, it should be attributed to the mat- 
ter in respect to which consent is necessary. 

"To observe" and "to abide by" mean "to obey" and "to accept the 
conséquences of." 

It is to be noted that thèse verbs define the agreement of mem- 
bers not only to "amendments," but also to the "constitution as it 
now is." So, if thèse verbs are given a meaning under which Smith 
never agreed to be bound by the amendments, by the same token he 
never agreed to be bound by anything, and therefore a mutually bind- 
ing contract was never entered into by and between him and the or- 
der. If they are broad enough to express Smith's engagement that 
indemnity to him or his named beneficiary should be measured by 
the constitution as it read when he joined, that same meaning neces- 
sarily expresses his engagement that indemnity to him or his named 
beneficiary should be measured by amendments legally adopted. 

[2J Indemnity was not absolute. A member might never suffer in- 
jury or death through accidentai means. There was no reserve fund, 
no surrender value in which members had an interest. By uniform 
dues and assessments upon ail members, regardless of âge or date of 
admittance, uniform benefits were to be paid to victims of accidents 
or to their familles. Manifestly the underlying principle of the or- 
der was that the payment of uniform dues should entitle ail members 
to uniform benefits under uniform circumstances and conditions. To 
construe the laws of the order so that members who joined after 1907 
should pay indemnity in cases of death from infection or in cases 
where no external and visible mark on the body evidenced an injury 
from external, violent, and accidentai means, while they themselves 
could receive no indemnity under like circumstances, would create 
classes where none was intended, and work an unfair discrimination 
where equality of obligation and of benefit was the aim. 

A contention is also made that another clause in the définition of 
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accidentai means made the order liable for injuries from the acci- 
dentai taking of poison; and that,since the swallowing of the spores 
of the bacteria that generated the ptomaine poison was an unintended 
act, this case is maintainable. But, whatever meaning this clause miglit 
be given if it stood alone, it cannot, when read with the amendments, 
be rightly held to cover poison from infection (excepting vvhere the 
infection results from an open wound) or poison where no external 
and visible mark on the body is évidence of poison as the means — 
not merely évidence of a disease that may be induced by other means 
as well as by poison. 

We hâve read the numerous citations. Applications of the rule are 
varions, but no case within our notice dénies that the indemnity re- 
lation in fraternal orders may be amended if the members hâve so 
agreed, and if the amendments are in consonance with the charter, are 
not violative of the law of the land, and are reasonable. No claim 
is advanced that the provisions of the amendments in question run 
counter to the charter or the law of the land. As to their reasonable- 
ness, if courts were coming to hold that the unconscious swallowing 
or inhalation of bacteria and bacilli was the suffering of an injury 
through external, violent, and accidentai means, not only were the 
additions to the définition reasonable, but they were necessary if the 
order was to be kept within its charter purpose of furnishing "ac- 
cident" indemnity, and was not to be forced into writing "life" in- 
surance. 

Judgment reversed, and cause remanded for further proceedings 
consentaneous to this opinion. 



In re WOLLOWITZ. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 3. 

1. BaNKBUPTCY (§ 404*) — DiSCHABGE— RlGUTS AND DXJTT OT BaNKRUPT. 

It is incumbent on a baiikrupt in involuntary as well as in voluntary 
proceedings, if he desires to procure a discharge, to take ail proper steps 
to expedlte the proceedings, and to cause notice to be given to creditore, 
if it is not done by the petltloners, that they uiay file their claims before 
ils application for discharge is made. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 404.*] 

2. Bankeuptct (§ 407*) — Dischabge— Validity of Rtiles. 

Bankruptcy rule 20 of the Southern district of New York, which pro- 
vides that "if the first meeting of creditors is not called and the exam- 
ina tion of bankrupt at such meeting begun, carried on and completed be- 
fore the pétition for discharge is flled, the référée is directed to certlfy 
such facts to the court, and thereupon, upon notice to the bankrupt, an 
application to dismlss the pétition for discharge may be made," is not 
obnoxious to the statute, as adding a new ground for refusai of a dis- 
charge. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

Ward, Circuit Judge, dissenting. 

•For other cases eee same topic & § nvmbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Louis Wollowitz, bankrupt, said bankrupt appeals 
from an order dismissing his application for discharge. Affirmed. 

This cause cornes hère upon appeal of the bankrupt from an order 
dismissing his appHcation for a discharge. Since the order was in 
form for dismissal of apphcation, instead of refusai of discharge, he 
also filed a pétition to review. 

Abraham Oberstein (Robert P. Levis, of counsel), for petitioner. 
Walter T. Kohn, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judge s. 

LACOMBE, Circuit Judge. Pétition in involuntary bankruptcy was 
filed Aprii 27, 1908, and receiver appointed. Wollowitz was adjudi- 
cated a bankrupt May 26, 1908, and was examined under section 21a 
(Act July 1, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3430]) 
on May 12, 1908. No first meeting of creditors was ever held, and 
no trustée appointed. On April 10, 1909, the bankrupt filed his péti- 
tion for discharge. On June 21, 1909, it was ordered by the court 
that a hearing on such pétition would be had on July 9, 1909, and that 
notice thereof to ail creditors and parties in interest be published. In 
support of his application he procured the usual certificate of con- 
formity from the référée. It will be noted that no notice of applica- 
tion for discharge was given till more than a year after adjudication, 
when the time in which creditors could file proof of clainis had expired. 
A motion to dismiss this application was made by one of the creditors, 
and thereupon the order under review was made. 

Bankruptcy rule 20 of the Southern district of New York provides 
that : 

"If the first meeting of creditors is net called and the examiiiation of bank- 
rupt at suçh meeting begun, carrled on and completed before the disçharge is 
filed, the référée Is directed to certlfy such f acts to thé colirt,' and thereupon, 
upon notice to the bankrupt, an application to dismiss the pétition for dis- 
charge may be made." 

The rule is a wholesome one. Discharge of a bankrupt from his 
debts should not be.granted till his creditors hâve had an opportunity 
to be heard in opposition. To secure such opportunity, it is neces- 
sary, not only that notice be given to them of the application for dis- 
charge, but also that timely notice of the bankruptcy be given to 
creditors, so that they may file their claims within the year, and thus 
put themselves in a position to be heard upon such application. The 
statute prpvidés that ail notices shall be given, by the référée; but, 
of course, he must be secured for the expense of giving the requisite 
notice, either out of the estàte or by some one who is interested in 
having the proceedings carried on to a termination. In the case at bar 
no first meeting was called, because no indemnity for the purpose of 
calling it was deposited with the référée by the bankrupt or petitioning 
creditors, or by any party in interest. 

[1] The validity of the order is attacked upon two grounds : First, 
that the court "failed to realize the distinction between a yoluntary 
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and an involuntary case," that in the former case the bankrupt is re- 
sponsible himself for its being carried on, but in an involuntary case 
he bas no such responsibility ; second, because the rule adds a new 
ground for refusai of discharge, additional to those enumerated in 
the statute, and is therefore void. 

We concur with the District Judge in the conclusion that the rule 
itself makes no distinction between voluntary and involuntary pro- 
ceedings. In each case it would seem to be equally to the bankrupt's 
interest to hâve the proceedings progressed to the stage where his ap- 
plication for a discharge can be considered. It is within his power 
to do this. If the petitioning creditors are dilatory, or refuse to in- 
demnify the référée, or the receiver does not advance the necessary 
funds — -that is, if he bas any funds to advance — the bankrupt may him- 
self apply to the référée to hâve the notice of first meeting given. 
He may expedite matters by filing his application for discharge 
promptly, instead of waiting till the year bas nearly elapsed. 

[2] As to the second ground of objection, we do not think rule 20 
is obnoxious to the statute. It has been said that discharge is a mat- 
ter of right (In re McCrea, 161 Fed. 246, 88 C. C. A. 282, 20 L. R. 
A. [N. S.] 246) — ^that is, in cases where the bankrupt is entitled to it — 
and the enumeration of grounds for refusai found in the statute is 
no doubt exhaustive. But, in our opinion, it would not be adding a 
new ground for refusai to such enumeration to provide détails of the 
form, manner, and time of giving notice of such application. The 
rules as we understand them do no more than this. The référée is 
to give notice of application for discharge, but the bankrupt who makes 
such application indemnifies the référée for the cost of such notice. 
The rule further puts upon him the burden of seeing to it that his 
creditors are notified of the bankruptcy, so that they may bave op- 
portunity to qualify and object. The suggestion that it will cost some- 
thing to give such notices, and that therefore the bankrupt, who has 
given up his property, should not be expected to hâve them given is 
unpersuasive. Bankrupts who wish to secure the great privilège ac- 
corded them by the act of being relieved f rom the obligation of their 
just debts fînd no difficulty in having their applications prepared and 
motion made for discharge, although it costs something to retain a 
lawyer for such purpose. 

The desirability of rule 20 may be seen by a considération of what 
might happen in such a case as this. The aggregate claims of the 
three petitioning creditors amount to $1,400 only. The bankrupt 
turned over to the receiver an insurance policy that had a cash sur- 
render value of $155, four promissory notes aggregating $4,400 and 
outstanding accounts amounting to about $1,000. Whether any of 
thèse, except the insurance policy, are worth anything, does not ap- 
pear; but let us assume the whole $5,555 were collected by the re- 
ceiver. No first meeting of creditors being called and notice thereof 
given, none of them, except the three petitioning creditors, may know 
of the bankruptcy (this bankrupt was not in business at the time), and 
may file no claims within the one year allowed by the statute. There- 
fore they are not entitled to receive dividends out of the estate. Just 
before the expiration of the year, application for discharge is made 
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and granted. Then notice is given of first meeting, and the cause pra- 
ceeds to a conclusion. Maybe the petitioning creditors, possiblj a 
few others, hâve filed claims; but the great bulk of them hâve not 
done so. The schedules admit an indebtedness of $11,500. Upor 
winding up the proceedings, the few creditors who had filed claims 
amounting, perhaps, in ail to. $2,000 or $3,000, would be paid in full, 
and the balance of what the trustée takes over from the receiver, more 
than half of the whole estate, would hâve to be returned to the bank- 
rupt, who would thus hold a discharge from his just debts, although 
in fact his estate had not been appropriated to pay anything in réduc- 
tion of such debts. 
The order is affirmed. 

WARD, Circuit Judge (dissenting). The bankrupt conformed tn 
ail the express requirements of the bankruptcy act and committed none 
of the acts for which he could be denied a discharge under subdivision 
"b," § 14, of the act. The référée has so certified. Therefore I think 
he is entitled to his discharge. If the mischief pointed out in the opin- 
ion of the court exists, as it no doubt does, I think it must be corrected 
by an amendment of the act, and not by a rule of the District Court. 



BRAZIL BLOCK COAL CO. v. HOTEI.. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,775. 

1. Masteb AND Servant (§ 129*)— Injuries to Servant— Mineks—Statutory 

DUTY. 

Mines Act (Hurd's Kev. St. III. 1909, c. 93) § 16, requires every miuo 
manager to f urnlsli a sufflcient supply of props to mliiers on deniand : 
and section 33 provides that for any injury to person or property, occa- 
sloned by any wlUfiil violation of i;he act, or wlUful fallure to coniply 
wlth any of its provisions, a right of action shall accrue to tlie piu-ty in- 
jnred for any direct damages sustalned thereby. Held, that Uabllity foi' 
failure to supply tlmbers attaches ouly when the failure Is the pvoxinuite 
cause of the injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. liig. §§ 
257-263 ; Dec. Dig. § 129.*] 

2. Master and Sekvant (§ 270*) — Evidence (§ 613*) — Injuries to Servant- 

Mines— Failube TO Provide Pkops— Iîxpekt Evidence. 

Tn an action for injuries to a miner by the fall of a portion of a roof, 
on an issue whetbev the Injury proxlmately resulted from the mine nian- 
ager's failure to provide props, as required by Mines Act (Hurd's Rev. St. 
m. 1908, c. 93) § 16, plaintliî was entitled to prove the physical condi- 
tion of the room in whlcb he was Injured, and also to ofCer testiuiony of 
hiinself and otliers. as experts, that the use of timbers was the proper 
method to secure safety under the circumstances as they exlsted. 

[Ed. Kote. — For other cases, see Master and Servant, Cent. Dig. g§ 913. 
927; Dec; Dig. § 270;* Evidence, Cent. Dig. § 2317; Dec. Dig. § 513.*] 

3. Master and Servant (§ 125*) — Régulation of Mines— "Demand" foe 

Trops. 

Where a custom prevailed at defendant's mine, by which a miner was 
required to deposit a written deinand for props in a box provided by de- 

•For other cases see same topic & § num8e« in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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feiidniit for tliat imrpose, a iiiiner's deposit of a sigiied order for props 
In the box was a sufficient "demand" for them, wlthin Mines Act (Hurd's 
Rev. St. 111. 19Q9, c. 9:J) § 16. provldiug tliat it shall be the duty of a 
mine nianatrer to furnish a sufficient supi)l.Y of props when demanded. 
[Kd. Note. — For otiier cases, see Master aiid Servant, Dec. Dig. § 125.* 
For other définitions, see Words and Phrases, vol. 2, pp. 197-3-1976 ; 
vol. 8, p. 7G.S3.] 

4. ApPEAL ASD EKKOR (§ 1003*) — RF.VIEW— rBEPONDEHANCE OF EVIDENCE. 

The Circuit Court of Appeals will not review the évidence, to settle a 
debate between counsel as to the side on whieh the prépondérance of the 
évidence lay witli référence to a certain issue. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. §§ 39,38- 
3^3 ; Dec. Dig. § 1003.*] 

5. Appeal and Error (§ 1005*) — New Tbial— Dekiai^Review. 

ïhe Circuit Court of Appeals will not review an alleged error of the 
trial court in refusing to grant a new trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3876 ; Dec. Dig. § 1005.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

Action by Henri Hôtel against the Brazil Block Coal Company. 
Judgment for plaintiff, and défendant brings error. Afifirmed. 

Charles Troup and H. M. Steely, for plaintifï in error. 
C. H. Beckwith, W. T. Gunn, and Walter C. Lindley, for défendant 
in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Défendant in error (plaintifif) was injured 
by a falling rock while working in defendant's coal mine in Illinois. 

By section 16 of the mines act the mine manager is required to 
furnish "a sufficient supply of props, caps and timbers delivered on 
the miners' cars at the usual place when demanded." Section 33 pro- 
vides that "for any in jury to person or property occasioned by any 
vvillful violation of this act, or willful failure to comply with any of 
its provisions, a right of action shall accrue to the party injured for 
any direct damages sustained thereby." 

Plaintiff alleged that on February 4, 1910, he was in the employ 
of défendant and was working in room 34 ; that it was then the statu- 
tory duty of défendant through its mine manager to provide timbers 
when demanded by plaintiff so that he might secure the roof of hi.s 
room ; that défendant willfully f ailed to perform this duty although 
plaintiff on the two preceding days had demanded timbers; that by 
reason of such failure a dangerous rock was allowed to remain un- 
supported in the roof of his room; and that while he was at work 
the rock fell and broke his back. 

At the close of the évidence the court overruled defendant's motion 
for a binding instruction, submitted the case to the jury under a charge 
to which no exceptions were taken, denied a nev/ trial, and entered 
judgment. 

■•For other cases see same topic & § numbep. in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Assignments relied on are that the court erred in permitting plain- 
tiff to testify that, if timbers had been furnished in accordance with 
his demand, he could hâve propped the rock so that it would not 
hâve fallen; that the court erred in letting- the case go to the jury, 
and in denying a new trial ; and that the Illinois statute, as construed 
by the Suprême Court of Illinois to exclude the défenses of contribu- 
tory négligence, assumed risk and fellow servant, is in contravention 
of the fourteenth amendment of the fédéral Constitution. 

[1,2] Liability for failure to supply timbers attaches only when 
the failure is the proximate cause of the injury. On this issue it was 
plaintiff's right, not only to depict before the jury the room's physical 
condition, from which the jury might judge of the possibility and 
proprièty of using timbers to support the dangerous rock in the roof, 
but also to offer the testimony of himself and others, as experts, that 
the use of timbers was the proper method under the circumstances 
as they existed. Western Co. v. Beaver, 192 111. 333, 61 N. E. 335 ; 
Donk Bros. Co. v. Strofï, 200 111. 483, 66 N. E. 29; Henrietta Co. v. 
Campbell, 211 111. 216, 71 N. E. 863; Kellyville Coal Co. v. Strine, 
217 m. 516, 75 N. E. 375. 

[3] That timbers were not supplied to plaintiff was-agreed. That 
plaintifï had made the proper demand, or any demand, was denied 
by défendant. It is undisputed that at defendant's mine a custom 
prevailed by which a miner was required to deposit a written demand 
in a box provided by défendant for that purpose. Of such a custom, 
and its effect under thé statute, the Appellate CoUrt said in Vindas 
v. Dering Coal Co., 145 111. App. 528: 

"Wliere a gênerai custom or usage exists lu a mine that timber orders shall 
be slgned by thé miner and plaeed In a box provided for tbat purpose by 
the mine operator, the signlng of such order by a miner and depositlng the 
same in such box constltutes In law a demand for timbers upon the mine 
manager and the mine operator, and a failure to comply with such demand 
when so made constitutes a willPul failure by the mine operator within the 
meanlng of the statute. • * * To hold otherwise would resuit in enab- 
ling a mine operator to adopt a method in that regard whereby he might 
évade the responsibilty and liability Imposed upoij him by the statute." 

So the issue of fact to be sustained by plaintiiï was that he had 
duly deposited a proper demand in the box. If the jury believed the 
testimony of plaintiff and three other witnesses they were warranted 
in fînding that issue in plaintiff's favor. Defendant's real contention 
is that on the whole the évidence preponderates on its side; for, 
after reviewing the évidence at great length, counsel conclude : 

"Instead of plaintiff having a prépondérance of the évidence on the ques- 
tion of his having demanded props and timbers on either February 2d or 
February 3d — and thèse are the only two dates he claims to bave requested 
them for thfs working place — It seems to us the overwhelming prépondérance 
of the évidence is with the défendant." 

[4, 5] Opposing counsel as strenuously contend that the prépond- 
érance is with plaintiff. Défendant misconceives the functions of this 
court. We are precluded from reviewing the évidence to settle such 
a debate, and likewise from noticing the court's alleged error in re- 
fusing a new trial. 
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Objections to the act as construed by the Suprême Court of Illinois 
are sufficiently answered by référence to Wilmington Mining Co. v. 
Fulton, 205 U. S. 60, 27 Sup. Ct. 412, 51 L. Ed. 708, and Fulton v. 
Wilmington Mining Ce, 133 Fed. 193, 66 C. C. A. 247, 68 L. R. A. 
168. 

Judgment affirmed. 



LENNON V. CANADIAN PAC. RT. CO. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,708. 

Cabeibrs (§ 287*) — Injuries to Passengeb— Négligence. 

Plaintlff, a young woman, wbile riding in defendant's eleeplng car, 
arose near midnight, dressed tierself, and passed eut onto the front plat- 
form of the sleeper, in order to get fresh air, while the train was at Dé- 
troit. She remained on the rear platform of the day coach for several 
minutes, returned to her berth, and shortly afterwards again arose, went 
to the platform of the sleeper, and was permitted to step down onto the 
deck of a ferry as the train waa being ferried across a river. As the 
ferry was nearing the shore she returned to the sleeper, sat down on her 
berth, and about 2 o'clock a. m., while the train was standing at a dépôt, 
findiug the air bot and stuffy, she passed eut of the sleeper to the rear 
platform of the day coach, the vestibule doors to which were both open, 
and descended the steps to the ground on the side opposite the dépôt and 
some distance back of the end of the platform, in defendant's switchlng 
yard. Just as she reached the ground, the train began to move, without 
signal, as she claimed, when she grabbed the rear handle bar of the rear 
platform of the day coach, lost her balance, fell under the wheels, and 
lost one of he" Umbs. Held, that since nothing short of actual knowl- 
edge of iSlaintiff's péril would cast on défendant any responsibllity, and 
as the highest degree of care did not require It to auticipate that plain- 
tifC would leave her berth at that hour and pass ont of the vestibule onto 
the ground, wait untll the train started, and then unsuccessfully attempt 
to regain the platform, actionable négligence was not shown. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 287.* 
Injuries to railroad passengers while occupying positions other than 
regular seats, see note to St Louis, I. M. & S. Ry. Co. v. Leftwich, 54 
C. C. A. 4.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Geneviève M. Lennon against the Canadian Pacific Rail- 
way Company. Judgment for défendant, and plaintifï brings error. 
Afïirmed. 

Plaintlff in error was, at the time of the injury eomplained of, a young 
woman aged 19 years, on her way from her home at Joliet, 111., to Toronto, 
Canada, at which latter city she was intendlng to enter a community of 
nuns. She was little experienced in travel, having previously taken the trip 
from Joliet to Toronto and return in the Company of an older, sister, and 
also ai number of short trips to places near her home. On the night of 
the accident she was a sleeping car passenger upon the train of défendant 
In error. At about 2 o'clock in the morning, Eastern time, on July 24, 1909, 
and while the train was standing near the dépôt at Windsor, Canada, plain- 
tifC in error, flnding the air of the car hot and stuffy, and thinking, as she 
claims, that she was at Détroit, where the train was advertised to stop 45 

•For othar cases se* same topic & { npubeb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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HiInuteSj left her bertb and passed through the. front door of tbe sleeper to 
the rear platforin of the day coaoli ahead, the vestibule doors to whlch wei'e 
both open (as, It is eonceded, was eustomary for that part of tbe run— 
though this was not knowu to tbe plalntifï In error), aud at ouee ileseended 
tbe steps of the. day coach to the ground, upon tbe side opposite the dei)ot 
and sonie distance back ot tbe end of tbe platforni. as sbe afterward.s ascer- 
tained. Her object in going ont was, as sbe says, to get tbe fresb aii'. Tbe 
place where sbe was standing was in tbe switcliing yard of defendaiit in 
error, at sald Windsor. Just as .«he reached the gronnd, and, as she clainis, 
without giving any signal whieh sbe heard, tbe train began to move. Sbe at 
once grabbed the rear handle bar of the rear platforni of tbe day coacb, lost 
her balance, and fell under tbe wheels, which ran over and crnsbed her 
right leg, nécessita ting amputation. She was not dlscovered until after the 
train had' gone. She saw no one of the train employés from tbe thue sbe 
left the sleeper until she fell. It appears from the record that sbe went to 
bed about 9 o'clock ; that, prier to arriving at Windsor, and while, at Détroit 
station, between 11:20 p. m. and 12:05 o'clock a. m.. Central time. she bad 
arlsen, dresséd, and gone ont onto tbe front platforni of tbe sleeper in order 
to get tV'iiih air. Finding the vestibule doors of tbe sleeper pbitform closed, 
slie had passed to the rear platfonn of the day coacb, where she remained 
several minutes. On returnlng to her sleeper sbe found the door loeked. 
ïbereupon a gentleman summoned the porter, vvho opened tbe door for her. 
when she agalil lay down in her berth. Upon hearing the clanking of cbaiiis 
shortly afterwards, she again arose, went to the front platforni of the sleeiier. 
and on request the vestibule door was opened and she was permitted to ste]) 
down onto the ferry deck. When the ferry was nearing shore, sbe returned 
to tbe sleeper and sat down on her berth. The train was tbereupon reas- 
sembled and drawh up to the place of the accident, which immediately fol- 
lowed the stopping of the train. Suit was brought to recover damages for 
the in.iurles so sustained. The déclaration charges négligence on tbe part 
of défendant in error in starting tbe train witbont warning to plaintiff in 
error whlle the vestibule doors were open, and without in some way indicàting 
which was the right side of the train to disenibark therefrom for the purpose 
of stepping down upon the grounfl. 

At the conclusion of plaintifC's' évidence, the court directed a verdict for 
the défendant and entered judgment for costs, from which order of the court 
this writ of error was taken. The plaintiff assigns as error the action of 
the court In dirècting a verdict and entering .iudgment against plaintiff in 
error, and in holding that the plaintiff was gullty of contributory négligence 
as a matter of law. 

James C. McShane, for plaintiff in error. 

John Barton Payne, John D. Black, and Walter H. Jacobs, for de- 
fendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after .stating the facts as above). 
There is nothiii^ in the record to justify the assignment of error based 
upon the claim that the court found plaintiff in error guilty of con- 
tributory négligence as a matter ôf law. The court found that de- 
fendant in error was guilty of no négligence, and that the accident 
was attributable alone to the négligence of the plaintiff in error. The 
substance of the issue hère presented is : Did the défendant in error 
do or fail to dp anything in the premises, which, under the rule of 
liability obtainiiig betxyeen a caiirier and a passenger, could hâve been 
anticipated by it as likely to resuit in personal injury to the passenger 
while iri the exercise' of reasonable care? 

Could the^defendailt in this case, in the exercise of that great de- 
gree of care requifed in such 'casé, hâve reasonably anticipated that 
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the plaintiff would leave her berth at the hour of 2 o'clock in tlie morn- 
ing, pass through the sleeping car vestibule onto the rear platform of 
the day coach, descend the steps thereof to the ground, wait until 
the train started, then unsuccessf ully attempt to regain the platform 
and be thrown under the wheels? 

In Uub V. Chicago, B. & Q. Ry. Co., 118 Mo. App. 488, 499, 94 
S. W. 550-553, the court, speaking of the right of a passenger to 
leave the train at an intermediate station for the purpose of exercise 
and relaxation says: 

"But the cases where a passenger may temporarily leave the train at an 
Intermediate point, without being guilty of négligence, are, at most, excep- 
tions to a gênerai rule. Ordinarily a passenger's place Is in the cars pro- 
vided by the carrier for the carriage of passengers. • * * stops at way 
stations usually are very brief, and the tralnmen generally are busily engaged 
in the performance of imperative duties that should not be increased by pas- 
sengers who hâve no better reason for leaving the cars than curlosity or 
caprice. Obvlously, a passenger, who from such motives leaves the train 
on a dark night at an intermediate station, where only a momentary stop 
is made, and permits It to pull out and leave him, voluntarily subjects him- 
self to an unnecessary risk, and hls own négligence should be regarded as 
the proximate cause of an injury he may receive in his efforts to overtake 
the train. The carrier is under no duty to anticipate that he will do a 
thing so foolish. * * * •• 

It must be assumed that the défendant knew the destination of its 
passengers, and that there was no one in the sleeper who expected to 
leave the train at Windsor. Its trainmen could not hâve anticipated 
that a passenger would leave the sleeper and go onto the day coach 
platform, or otherwise expose herself to the dangers or temptations 
of an open vestibule door; nor can it be claimed that the absence of 
a closed vestibule door on another car platform is an invitation to 
a passenger upon a neighboring car to alight, the acceptance of which 
invitation it was the duty of the carrier,, in the exercise of its re- 
quired care toward a passenger, to anticipate and render impossible. 
Surely the défendant could not hâve foreseen that a young woman, un- 
attended, would leave the train in such a spot and at such an hour. 

In Gain v. Louisville & N. R. Co. (Ky.) 84 S. W. 583, a suit 
brought by a young woman who had left a train at an intermediate 
station by mistake, and who had received injuries in attempting to 
walk to the next station, it was held that: 

"ïhe conductor had no right to suppose that she would get ofC the train 
at a station other than the one for which her ticket called. He had the 
right to présume that a girl of her âge was possessed of sufficient intelligence 
to remain on the car until her station was called." 

In the case at bar, nothing short of actual knowledge of plaintifï's 
péril could bave cast upon défendant any responsibility for her in- 
juries. The évidence discloses no such knowledge. The claim that 
the trainmen failed to give the usual or other signais on starting up, 
even werc she çntitled to raise that question, is not sustained by her 
testimony. She simply did not hear them. Under ail the facts of 
the case, there is no rule of law which makes the railroad company 
liable for her accident. It was one of those distressing events which 
192 F.— « 
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happen Out of the regular course of things, due to conditions for 
which the défendant was not to blâme, and for which it would be un- 
just to hold the carrier responsible. 
The judgment of the Circuit Court is therefore affirmed. 



ARCTIC ICE MACH. CO. v, ARMSTRONG COUNTT TRUST 00. 

(Circuit Court of Appeals, Third Circuit. December 11, 1911.) 

No. 57 (1,550). 

î. Sales (§ 472*) — Oonditionai. Sales— VAUDrrr. 

A contraet for the sale of an Ice machine, provlding that tltle shall re- 
main in the seller until ail the payments, and any notes or acceptancos 
given on account thereof, shall hâve been fully paid, and in case of de- 
fault the seller shall hâve the right, at its option, to take possession of 
and remove the apparatus, was a conditional sale with title reserved in 
the seller, and valid in Pennaylvania as against ail the world, except 
creditors of the buyer havlng a Jien by levy or attachment. 
[Ed. Note. — For other cases, see Sales, Dec. Dig. | 472.* 
Validlty of conditions In contracts of conditional sale of personalty, 
see note to In re Pierce, 87 C. C. A. 538.] 

2. Bankbtjptct (§ 140*) — ^Title of Teusteb— Conditional Sales— Statutes— 

Amendment. 

Act Cong. June 25, 1910, c. 412, 36 Stat. 838, amendlng Bankr. Act 
July 1, 1898, c. 541, § 47a(2), 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438), 
rejating to the duties of trustées in bankruptcy, and provlding that such 
trustées, as to ail property In the custody or coming Into the custody of 
the bankruptcy court, shall be deemed vested with ail the rights, remé- 
dies, and powers of a credltcir holding a lien by légal or équitable pro- 
ceedings thereori, did not Invalldate a conditional sale contraet, ante- 
dating the amendment, as to the buyer's trustée in bankruptcy ; it being 
otherwlse valid. 

[Ed. Note.— For othet cases, see Bankruptcy, Dec. Dlg. § 140.*] 

3. Sales (§ 479*)— Conditional Sales— Becovbbt—Eesobt to Otheb Remé- 

diés— Bstoppel. ■ ■• 

Where petltloner, hàving sold an Ice machine to bankrupts under a 
conditional sale contraet, flled a mechanic's lien against the bankrupts' 
estate to protect Its lien, but did not prosecute such lien clalm to judg- 
ment, the fliing thereof did not constltute such an élection of remédies as 
would estop it from inslsting on its right to reclalm the machine under 
Its conditional saie contraet. 

[Ed. Note.-^For other cases, see Sales, Dec. Dlg. § 479.*] 

4. FtxTURES (§ 22*)-^Maohineet— Establishment in Building. 

Where 'an Ice machine, sold under a conditional sale contraet, wais 
erected In part on a foundation of masonry withln a building expressly 
constructed for it, but was in no wise attached to the walls or any other 
part of the building,. It was Personal property as btjtveen the buyer and 
seller, title to which was in the seller until paid, for. 

[Bld. Note.^For other cases, see Fixtures, Cent. Dlg. § 57; Dec. Dig. | 
22.*] 

6. Appeax and Ebbob (J 173*) — Review— Questions Not Raised at Tbial. 

An objection that petltloner, â fôréign corporation, coul^ not malntatn 

a pétition to reclalm property sold under a conditional sale contraet, in 

bankruptcy; proceedlngs against the buyer, in Pennsylvanla, because pe- 

•For ottier cases ses temf tbplc & { NimBiB In Du. & Am. Dlgs. 1907 to date, & Rcp'r Indexas 



AECTIC ICE MACH. CO. V. ABMSTRONG COUNTY TRUST CO. 115 

titioner had not eomplled with the Pennsylvania laws, could not be con- 
Bidered, when raised for the flrst time on appeal. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. §§ 1079- 
1120; Dec. Dig. § 173.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

In the matter of bankruptcy proceedings of Keener Bros. Pétition 
by the Arctic Ice Machine Company to reclaim an ice machine sold 
to the bankrupts under a conditional sale contract. From an order 
denying the pétition, on objection of the Armstrong County Trust 
Company, trustée of the bankrupts, petitioner appeals. Reversed. 

Harry C. Golden and H. L. Golden, for appellant. 
Floy C. Jones (E. O. Golden, on the brief), for appellee. 

Before GRAY, BUKFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. [1] By a written contract, dated 
March 22, 1909, the Arctic Ice Machine Company sold to Keener 
Bros, an ice-manufacturing machine, for a considération of $11,500, 
payable in partial payments ; the last payment becoming due January 
1, 1910. The contract provided that "the title and ownership of said 
apparatus shall remain in the seller until ail the aforesaid payments, 
and any notes or acceptances that may be given on account of any 
such payment, shall hâve been f ully paid," and that "in case of def ault 
in any of said payments, or notes, or acceptances, when due, the seller 
shall bave the right, at its option, to take possession of and remove 
said apparatus." This was a conditional sale with title reserved in 
the vendor until payment should hâve been f ully made. Such a con- 
tract is good in Pennsylvania as against ail the world, except creditors 
of the vendee having a lien by levy or attachment. Davis v. Cromp- 
ton, 158 Fed. 735, 85 C. C. A. 633. 

The ice machine was erected, in part, on a foundation of masonry 
within a building expressly constructed by Keener Bros, for it; but 
it was in no wise attached to the walls or any other part of the build- 
ing. Its érection was completed on June 23, 1909. , On February 14, 
1911, Keener Bros, went into voluntary bankruptcy. They had paid 
less than $1,800 of the purchase price of the machine. On March 29, 
1911, the Arctic Ice Machine Company filed its pétition in the Dis- 
trict Court for the réclamation of the machine as personal property 
belonging to it. That court dismissed the pétition. Hence this appeal. 

[2] The view of the District Court was that the rule applied in 
Davis V. Crompton is no longer applicable to conditional sales in bank- 
ruptcy cases because of the amendment of the bankruptcy law by Con- 
gress on June 25, 1910, which added to section 47a (2) of that law, 
relating to the duties of trustées in bankruptcy, the f ollowing clause : 

"And sucli trustées, as to ail property in the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a créditer holding a lien by légal or équitable pro- 
ceedings thereon." 

•For other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is our opinion, however, that the clause should not receive the 
construction thus given it. The contract of sale before us antedates 
the amendment. The rights of the vendor and vendee were fixed by 
it. Under the law of Pennsylvania the réservation of title in the 
Arctic Ice Machine Company was good from March 22, 1909, the date 
of the contract of sale, to June 25, 1910, the date of the amendment, 
against any trustée in bankruptcy that might hâve been appointed for 
Keener Bros. To hold that the amendment divested the vendor of 
its reserved title is, independent of any constitutional question, to give 
it a rétroactive effect, not consistent w^ith any expressed intent of 
Congress. The principle is too well established to be disregarded that 
a statute shall not, except where the législative intent is clear, be per- 
mitted to hâve a rétroactive effect. 

[3] But it is contended by the trustée in bankruptcy that the Arctic 
Ice Machine Company is estopped from asserting its title to the ice 
machine for the reason that, on October 14, 1909, after Keener Bros, 
had defaulted in certain of their payments, it filed a mechanic's lien 
against Keener Bros.' real estate for the sum due on the ice machine 
contract. The mechanic's lien, however, bas not been prosecuted to 
judgment. It appears that on September 1 and October 1, 1909, two 
other mechanics' liens had been filed against the real estate of Keener 
Bros. Possibly this fact induced the Arctic Ice Machine Company to 
file a lien. Of course, the lien suit and the présent réclamation suit 
are inconsistent proceedings. The former is founded on the assump- 
tion of title in the vendee, and the latter on the assumption of title 
in the vendor. But the réclamation proceeding is not defeated mer'ely 
because of this inconsistency. There is no proof that the rights of 
any of the creditors of Keener Bros, were affected by the filing of 
the mechanic's lien. 

[4] As between vendor and vendee, the ice machine is personal 
property, the title to which is vested in the vendor, and, since the 
rights of others do not seem to bave been affected by the filing of 
the lien claim, the assertion of a lien by the filing of the lien claim 
must be regarded merely as a mistake. Such a conclusion was ex- 
pressed by the Suprême Court in a case in some respects not unlike 
the one now before us. William W. Bierce, Limited, v. Hutchins, 
205 U. S. 340, 27 Sup. Ct. 524, 51 L. Ed. 828. 

[5] It is further objected by the trustée in bankruptcy that the 
Arctic Ice Machine Company, which is a corporation of Ohio, is not 
entitled to maintain any claim for the machine, because of its failure 
to comply with the statute of Pennsylvania, which provides that no 
foreign corporation shall do any business in that state until it shall 
bave established an office or offices and appointed an agent or agents 
for the transaction of its business therein, and filed in the office of the 
Secretary of the Commonwealth a statement showing its title and ob- 
ject, the location of its office or offices, and the name or names of its 
agent or agents therein. This objection does not seem to hâve been 
considered by the court below, and it cahnot be considered hère, for 
the reason that there are no proofs or admissions on the point. 
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Our conclusion is that the vendor is entitled to the machine. The 
order ofthe District Court is therefore reversed, with costs, and the 
record will be remanded, with instruction to that court to enter a 
new order awarding the machine to the Aixtic Ice Machine Company. 



CHOMEL V. UNITED STATES. 

BRION V. SAME. 

<Clrcuit Court of Appeals, Seventh Circuit. April 20, 1911. Rehearing De- 

nled .Tuly 27, 1911.) 

Nos. 1,735, 1,736. 

Aliens (§ 53*) — Déportation— Time— "In the Manneb Pkovided." 

Act Cong. Feb. 20, 1907, c. 1134, | 2, 34 Stat. 898 (U. S. Comp. St. 
Supp. 1909, p. 448), pro vides for the exclusion from tlie United States 
of varions classes of persons, Includlng idiots, insane persons, beggars, 
persons afflicted vcitli dangerous contaglous dlseases, persons having been 
convicted of crime or misdemeanor involving moral turpitude, polyga- 
mists, anarchists, prostitutes, or persons coming into the United States 
for the purpose of prostitution, and persons who are supported by or re- 
çoive part of the proceeds of prostitution. Section 3 in the original act, 
and as amended (Act March 26, 1910, c. 128, § 2, 36 Stat. 264), relates 
excluslvely to the Importation of aliens for the purposes of prostitution, 
or other immoral purposes, the holding of such persons for such pur- 
poses In pursuance of such Importation, and aliens found Inmates of 
houses of prostitution after they hâve entered the United States, or who 
dérive beneflt from the earnlngs of the same. Sections 20 and 21 pro- 
vide that such persons shall be deported If proeeedings therefor are be- 
gun withln three years, and both sections 2 and 3 contaln the remedy 
to be applied, vlz., déportation "In the manner provided" in sections 20 
and 21. Held, that the vcords "in the manner provided" dld not Include 
the three-year limitations contalned in sections 20 and 21, and, Congress 
having elimlnated such limitation from section 3, aliens vrithin such sec- 
tion were subject to déportation, though arrested after they had been in 
the country more than three years. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 53.*] 

Appeal from the District Court of the United States for the North- 
ern District of Ilhnois. 

Habeas corpus proeeedings by Raymonde Chomel and Martha Brion 
against the United States. From orders denying the writs (182 Fed. 
894) petitioners appeal. Affirmed. 

Elijah N. Zoline, for appellants. 

Edwin W. Sims, U. S. Atty., and Harry A. Parkin, for the United 
States. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

PER CURIAM. The petitioner Martha Brion, a native and citizen 
of the republic of France, arrived in the United States the 5th of 
February, 1906, and since that time has been continuously in the 
country. The petitioner Raymonde Chomel, a native and citizen also 
of the republic of France, arrived in the United States the 8th of 

*For other eue» see same topic & J numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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September; 1905, and has been since continuously in the country. 
This appeal présents the question whether, having been in the coun- 
try more than three years prior to the warrants of déportation issued 
by the Secretary of Commerce and Labor under the act approved 
March 26, 1910, amending the act of February 20, 1907, the imprison- 
ment and détention of the petitioners for the purposes of déportation 
are unlawful. If so, the orders appealed from denying the pétitions 
for habeas corpus should be reversed. Otherwise they should be af- 
firmed. 

Section 2 of the act of February 20, 1907, limits itself to the ex- 
clusion from admission into the United States of the character of 
persons therein named, including idiots, insane persons, beggars, per- 
sons afflicted with dangerous contagions diseases, persons having been 
convicted of crime or misdemeanor involving moral turpitude, polyg- 
amists, anarchists, prostitutes, or persons coming into the United 
States for the purposes of prostitution, and persons who are supported 
by or receive part of the proceeds of prostitution, leaving it to sec- 
tions 20 and 21 to provide that such persons shall be deported if 
proceedings therefor are begun vi^ithin three years, as also the pro- 
cédure tq be foUowed. Section 3, ;bpth in the original act and as 
araended> relates .exclusively to the importation of aliens for the pur- 
poses of prostitution or^other immoral purposes, the holding of such 
persons for such purposes in pursuance of such importation, and 
aliens found iiîmates of bouses qf prostitution after they hâve entered 
the United States or who dérive berieifit from the eafnings of the 
same. This- section, unlike section 2, contains in its body the remedy 
tq be applied, namely, déportation "in the manner" provided by sec- 
tions 20 and 21 of the act, from which it is évident that Corigress 
meant to deal with this çlass of persons separately from the larger 
class included in section 2: • 

Now "in the ttianner prqvided" does not necessarily include the 
three-year limitation contajned in sections 20 and 21 ; and when we 
take into account that in amending the original section 3 Congress 
droppéd the three-year limitation therein contained, changed the clause 
"shall be deported as provided by" to the clause "shall be deported in 
the manner provided," and that the amendment was intended to ef- 
fectuate the recommendationof a commission, appointed to look into 
the matter, that the three-year limitation should be eliminated, and that 
the members of Congress having the amendment in hand, as shown 
by the Congressional Record, believed that the limitation was thereby 
eliminated, it was rightly found by the court below, we think, that 
the words "in the manner provided" were not intended to include the 
three-year limitation, but only the procédure contained in those sec- 
tions. That this was the intention of the amendment is made still 
clearer by the provision in the same amendment that any alien con- 
victed under the provisions of the act might be sentenced to a prison 
in this country for a period of ten years, at the expiration of which 
his déportation should take place. 

With this statement we rest our affirmance of the orders appealed 
from upon the written opinion of the court below and the opinions in 
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United States ex rel. Mango v. Weis (D. C.) 181 Fed. 860 (Judge 
Rose), and United States ex rel. Rose Dickman v. Williams, Commis- 
sioner (Southern District of New York) 183 Fed. 904 (Judge Holt). 
The orders appealed from are affirmed. 



FERKEL V. COLUMBIA CLAY WORKS. 

COLUMBIA CLAY WORKS v. FERKEL. 

Circuit Court of Appeals, Seventh Circuit. April 11, 1911. Reliearing De- 

nied. July 27, 1911.) 

Kos. 1,749, 1,754. 

1. COBPOBATIONS (§ 657*) FOKEIGN COEPOBATIONS— STATE LaW— APPLICA- 

TION. 

The Illinois statute requirlng foreign corporations dolng business in 
that State to perform certain requirements, etc., relates to business con- 
tracts only, and bas no application to a contraet for the leasing of real 
property in Illinois. 

[Ed. Note. — For otlier cases, see Corporations, Dec. Dig. § 657.* 
Foreign corporations doing business in state, see notes to Wagner r. 
J. & G. Mealdn, 33 O. C. A. 585, and Ammons v. Brunswick-Balke-Col- 
lender Co., 72 C. C. A. 622.] 

2. Appeal akd Errob (§ 671*)— Recoed — Review. 

The Circuit Court of Appeals cannot détermine a writ of error on the 
theory that the trial court compelled plaintifï to submit to a modification 
of the judgment as a condition to the déniai of a new trial, where such 
fact was not based on anything contained in the record. 

[Ed. Note. — For other cases, see Appeal ^nd Error, Dec. Dig. § 671.*] 

3. JUDGMENT (§ 256*)— CONFORMITT TO VEEMCT. 

In a suit at law, where the issues of fact are submitted to a jury, the 
judgment must conform to and follow the verdict. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 446-454; 
Dec. Dig. § 256.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

Action by the Columbia Clay Works, against Jacob Ferkel. From 
a judgment for less than the relief demanded, both parties bring er- 
ror. Affirmed on defendant's writ of error, and reversed on plain- 
tifï's writ. 

Charles P. Wise, DaVid E. Keefe, William E. Wheeler, Gustavus 
A. Buder, and Oscar E. Buder, for plaintifï in error. 

Edward C. Kramer, Rudolph J. Kramer, Bruce A. Campbell, and 
Curt H. G. Heinfelden, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and HUM- 
PHREY, District Judge. 

HUMPHREY, District Judge. The controversy in thèse cases 
grows out of an action of forcible entry and detainer brought by the 
Clay Works, a Missouri corporation, against Ferkel, a citizen of the 

»For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Eastern district, pf, Illinois, for the possession of certain premises in 
Illiiipis. The corporatiori clainis right of possession by various as- 
sigiiments of a 99-year lease executed by, Ferkel and otliers, and after 
a jury trial the court below gave a conditional judgment in favor of 
the Clay Works. Writs of error were, prosecuted by both parties; 
Ferkel contending that the Clay Works had not shown the statutory 
requirements necessary to cpnfer jurisdiction, and the Clay Works 
contending that the condition fixed by the court in rendering judg- 
ment and ordering restitution of the premises was a modification whicli 
the court had no power to impose. The writs of error will be consid- 
ered together. 

[1] It is objected that the plaintifï below was a foreign corpora- 
tion which had not complied with the laws of Illinois respecting the 
doing of business in this state. The only contract, however, in the 
nature of doing business in this state, that is involved, is the lease, 
and we do not 'thiiik that that contract is within the meaning of the 
law. Certainly Illinois by that statute did not intend to make void 
any leases or other grants of land that a foreign corporation might 
acquire, irrespective of whether such corporation did business or not. 
It was the business contracts, and not the property contracts, that the 
law had in mind. This 'objection is not good. 

[2,3] The only other question we deem it important to consider 
is that raised bythe writ of error in No. 1,749, that the verdict award- 
ed the entire premisçs to the Clay Works, and in the face of this the 
court gave judgment and writ of restitution for only a portion there- 
of. Upon argument mention was madé by counsel of a coUoquy be- 
tween court and counsel at the time of the hearing of a motion for 
a new trial, and that the court, at that time, imposed the condition of 
a modified judgment, and required counsel for the Clay Works to 
assent thereto, and thereupon overruled the motion for new trial. 
Counsel disagrée utterly as to the colloquy, the condition, and the 
assent thereto. The record does not disclose that, at the time of the 
argument of motion for new trial, the court imposed àny such condi- 
tion, or that counsel for the Clay Works assented thereto. In Fer- 
kel's assignment of errors is the only place where the subject is men- 
tioned, and is, therefore, not bâsed on anything contained in the rec- 
ord. One paragraph of the charge to the jury indicates that the 
court might hâve had in mind some intention to limit the recovery 
to something less than the whole ailiount df the premises; but the 
record does not show that it was done, and the record must control. 
Now, it is well settled that in a suit at law, where the issues of fact 
are submitted to a jury, the judgment of the court must conform to 
and follow the verdict. Bennett v. Butterworth, H How. 669, 13 L,. 
Ed. 859. 

No. 1,754 is afiirmed, and No. 1,749 is reversed and remanded, with 
direction to proceed in conformity with this décision. 
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AMEIUCAN STREET FLUSIIlXG MACH. CO. v. ST. LOUIS STUEET 
FLUSHING JIAcn. CO. et al. 

(Circuit Court of AppeaJs, Eighth Circuit. November 21, 1911.) 

No. 3,560. 

Patents (§ .'Î12*)— I.n'fbtxgement— I'uofits Recovekable— Burdex of rRooF. 

In an nceountiug for profits nuule by an infringer of a pateuted device, 
wliieh as tised constitutert but a sinall part of a large completed struc- 
ture, the coniiilaiuant bas tlie burden of proof to show the profits real- 
ized by défendant aiid ascrlbable to sucli particular device. 

(Ed. Note.— B^or otber cases, see Talents, Cent. Dig. § 419 ; Dec. Dig. 
§ 312.* 

Aceounting by infrlnger for profits, see note to Brickill v, City of New- 
York, 50 C. C. A. 8.:i 

Appeal from the Circuit Court of the United States ior the Eastern 
District of Missouri. 

Suit in equity by the American Street Fhishing Machine Company 
against the St. Louis Street Fkishing Machine Company and Wilham 
Ratican. From a decree (180 Fed. 759) for a nominal sum only as 
profits, complainant appeals. Affirmed. 

Clifton V. Edwards, for appellant. 

James A. Carr (John D. Johnson and Loomis C. Johnson, on the 
brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

HOOK, Circuit Judge. The American Street Flushing Machine 
Company appeals from a decree allowing it but a nominal sum against 
the St. Louis Street Flushing Machine Company and William Ratican 
for the infringement of letters patent No. 795,059 granted July 18, 
1905, to L. F. Ottofy. The validity of the third claim of the Ottofy 
patent was upheld by this court upon appeal from a preliminary in- 
junction, but its scope was reduced to very narrow limits. 86 C. C. 
A. 340, 156 Fed. 574. The claim was for a combination in a travel- 
ing Street washing machine — 

"of a tank adapted to contain water under pressure and mounted upon 
forward and rear supports, of a nozzle or nozzles located sufflcieutly near 
the plane of the points upon which the uuichlne is supported to be substau- 
tlally concealed from view and having narrow elongated delivery apertnres 
which open laterally toward the front of the machine and are substantially 
parallel to said plaue, said nozzles being constructed and positioned to dé- 
lirer water under pressure at the side or sides of the machine nearly parallel 
to said plane, forward and laterally of the rear support and avoiding the 
front support."' 

The novel feature upon which alone the combination was stistained 
was in the means described of delivering a fiât stream of water nearly 
parallel to the surface of the street. This was by means of a nozzle 
connected with the tank above and having a narrow elongated orifice, 
and adjusted upon its connection at such an angle that the stream of 
water would be nearly parallel to the plane of the street. From this 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it folio ws that a nozzle which did not hâve a slot or narrow elongated 
orifice would not infringe; also, that a nozzle having an orifice like 
Ottofy's but so adjusted as not to deliver the water nearly parallel to 
the Street would not infringe. Thèse conclusions of the court with 
respect to the scope of the claim were necessary in view of the prior 
art and the rulings of the Patent Office. After the patent was sus- 
tained to this extent, the cause was referred to a master to find the 
damages and profits to be assessed against the infringers. The mas- 
ter reported no évidence of damages and that profits had been secured 
by the St. Louis Conipany amounting to $4,950, and by Ratican $15,- 
039.03, and recommended a decree against them accordingly. Upon 
exceptions the trial court reduced the awards to $1 (180 Fed. 759), 
holding that there was not sufficient proof of the amount of profits 
realized from'the manufacture and use of the particular nozzle device 
upon which alone the patent stood, but that the profits assessed re- 
lated to the manufacture and use of an entire stréet washing wagon 
and appliances ; also, that it was the duty of the complainant to make 
the apportionment, and it had not donc so. We hâve had the ques- 
tion of the burden of apportionment before us three times: West- 
inghouse Electric & Mfg. Co. v. Wagner, etc., Co., 97 C. C. A. 621, 
173 Fed. 361 ; Brown v. Lanyon Zinc Co., 102 C. C. A. 497, 179 Fed. 
309; Dowagiac Mfg. Co. v. Plow Co., 105 C. C. A. 526, 183 Fed. 
314. The conclusions there reached control the case at bar, and ren- 
der unnecessary a considération of the other questions presented by 
counsel. If the Otto f y device as limited had a spécial value when 
used as but a small part of a large completed structure, the complain- 
ant as owner of the patent should hâve introduced évidence of the 
profits realized by the infringer and ascribable to the particular de- 
vice in question, so that they could be ascertained and stated by the 
master. We agrée with the trial court that the évidence before the 
master was insufficient for that pùrpose. In this connection it may be 
said that the nozzles f urnished with the wagons sold by the défend- 
ant company were adjustable in respect of the particular angle at 
which thé user might désire to deliver the water flowing through them 
to the Street. 
The decree is affirmed. 



MOORE CARVING MAOH. CO. v. CLEMONS MACH. CO. 

(Circuit Coui-t, W. D. New York. November 15, 1911.) 

No. 411. 

1. Patents (§ 328*) — Vamditt and Infkingement— PotisHiNa Machine. 

The Gale patent. No. 685,328, claims 1 and 3, for a polishing machine, 
having a rubblng or polishing belt and a reclproeatlve head with means 
for pressing the belt to its work, while valid, in view of the prior art, 
must be limited to the particular means shown for pressing the recip- 
rocating head to the belt. As so limited, held not infringed. 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 328*) — Validitt and Infringement— Polishing Machine. 

The Yaruell patent, No. 743,608. for a polishing machine, claim 7, was 
not anticlpated, and covers an Improvement of such undoubted merlt as 
to entitle it to a libéral construction ; also, held Inf ringedi. 

In Equity. Suit by the Moore Carving Machine Company against 
the Clemons Machine Company for infringement of two patents. 
On final hearing. Decree for complainant on one patent and for de- 
fendant on the other. 

Paul & Paul (A. C. Paul, of counsel), for complainant. 
J. William Ellis, for défendant. 

HAZEL, District Judge. [1] Final hearing on patents No. 685,- 
328, dated October 29, 1901, issued to Henry P. Gale and assigned 
by him to the complainant, and No. 743,608, dated November 10, 
1903, issued directly to the complainant on application filed by Charles 
S. Yarnell, the inventer. The said patents relate to improvements in 
rubbing and polishing machines in which the surfaces of the material 
are polished or sanded by the belt. The principal objects of Gale 
were (1) to provide a reciprocating head pièce to press the belt upon 
the work; (2) to balance the head of the machine so that the pres- 
sure could be regulated by a lever that stopped the machine; (3) to 
provide means for applying the head to the belt at any desired point 
without reciprocation ; (4) to destroy the friction from pressing the 
head to the belt. His patent has 15 claims; but claims 1 and 3 only 
are hère in issue. Claim 1 reads as follows: 

"1. In a rubbing and polishing machine, a rubbing or abrading belt sultably 
mounted for running the same, a reciprocatlve head having means for press- 
ing said belt to its work." 

Claim 3 is substantially the same, save that it provides for mount* 
ing the head within the belt to work from the center out each way 
pressing said belt to its work. The principal défenses are: That 
the claims of the Gale patent in issue are void unless limited to the 
means for pressing said belt to its work and anticipation. 

Examining the prior art, it is ascertained that the fiirst machine 
for polishing and rubbing surfaces of wood was patented by J. B. 
Morris in the year 1860. He mounted a stationary roller within the 
belt on the inner side, and used a sliding table upon whioh the ma- 
terial to be polished rested. Afterwards comes the Maddox patent, 
No. 650,407, which .shows a reciprocating head or abrading member 
mounted on a guide firmly attached to the frame of the machine. 
The reciprocating head operated directly as a pofishing or sanding 
médium upon the work. It was not interposed between the belting, 
as in complainant's machine, and the pressing means were applied 
through the vertical motion of the carriage or table. In the Huseby 
patent, No. 637,121, is described an abrading belt with a rigid head, 
mounted upon the inner side of the belting, arranged to press the belt 
to the work; while in the Totman patent. No. 348,177, there is a roller 
which contacts the inner side of the lower stretch of the belt, and the 
latter, as it runs, rubs or polishes the work resting on the table. The 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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frame, whieh supports the,roller.,m the Totman struttufe is âfrangfed 
to move or travel horizontally across the machine carrying with'it the 
rollers and belt. ' , 

The Gale patent in suit was limited by the action of the Patent 
Office on the patents to Morris, Huseby, and Totman to a reciprocat- 
ing head with means for pressing the belt to its work. The question 
now is : Whether the scope of ' claims 1 and 3, propefly tbnstrued, 
includes the defendant's structure wherein is employed a pressure, 
caused by the upward mdvement of the carriage or table, which 
presses the belt against a reciprocating ' head firmly àttached to a 
guide. In the Clark patent, No. 570,866, which the défendant urges 
as an anticipation, a pdiishing machiné is shown wherein the belt 
winds partially around the tube or article to be polisiied, and, as the 
belt is driven, the pulleys, which act as a guide for it, reciprocate, 
or are swung to and fro by an oscillating plate with which they con- 
nect. By the movement of the pulleys, the position of the belt in 
relation to the article polished is changed to enable the belt to rub 
every part thereof; The spécifications describètwo pairs of rollers 
which operate to press the belting to the work, and which engage the 
inner sides of the belts. The Clark structure discloSés the idea of 
pressing the rollers, swinging, forward and backward, to the inner 
side of the belting and to the material to be polished. True, in the 
Gale device, the reciprocating, head moves lengthwise, and the rollers, 
in the Clark structure, move in a curved line ; but such différence is 
not thought material in view of Galè's manif est purpose to provide 
means for polishing a straight or curved work. In appearance the 
Clark machine is unlike that of complainant's ; but, though diiïerent 
in form, it evidently performs substantially the same function. The 
claims in suit it is thought must, therefore, and because of the prior 
art, be interpreted to cover merely the particular means for pressing 
the reciprocating head to the belt; that is, a guide bar on which the 
head travels vertically to press the belt to the material operated upon. 
Such means for pressing the belt were new and novel in the com- 
bination in suit. The Gale patent was not basic, nor was it the first 
polishing machine with a belt suitably mounted and a reciprocating 
head having means to press thé belt to the work. Such an arrange- 
ment, as hferétôfore stated, is found in the Clark patent. Moreover, 
the Hess patent No. 412,616 cornes close suggesting the idea of a 
reciprocating head between the belting pressing the belt to the work. 
In such device the head is moved by hand over the work to be pol- 
ished, and it is therefore quite probable that, if it stood alone, it 
would scarcely be entitled to considération for the purpose of limit- 
ing the claims in suit. While the prior art is not anticipatory, yet 
there is disclosed such nearness to the Gale machine that it is évident 
that one of 'the problems presented to the patentée was to devise a 
particular method for lowering the reciprocative head to the abrading 
belt, instead of ' the familiar method of raising the table or carriage 
to contact with it. 

The defendant's structure does not embody the spécifie means of 
the patentée for reciprocating the head and for pressing the belt. 
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In its machine the head is located on the inner side of the belt as in 
the Gale machine, but it does not move upward or downward to the 
belt. It is rigidly attached to a stationary guide bar, while the work 
table or carriage is raised by the ' operator to press the belt to its 
work. Practically the sanie resuit is achieved as in the complain- 
ant's device, but I think in a substantially différent way and without 
appropriating its methods for pressing the belt down to the work. 

\2] As for the Yarnell patent. In the Gale patent the spécification 
described meâns for adjusting the crank-pin which actuated the re- 
ciprocative head; but such adjustment required the workman to fre- 
quently stop the machine, loosen the pin, and, after shifting its posi- 
tion in the slot wherein it was mounted, to again fasten it. This 
caused delay in opération, and eventually led to the présent improve- 
ment by vvhich means were provided for regulating the stroke of the 
reciprocating heâd without stopping the machine. To accomplish 
his object, Yarnell adjusted the crank-pin within the slot toward and 
from the axis on which the crank-pin moves to perform its work of 
reciprocating the head. He abandoned Gale's slot and oscillating 
gear arrangement, substituting therefor a rock-shaft, having in one 
end a slot or crank-arm, and upon which he arranged an adjustable 
block. He also mounted a threaded shaft in the crank-arm in such 
manner as would enable moving the block and crank-pin to and from 
the center of the rock-shaft. By this adaption the stroke of the re- 
ciprocating head was regulated by the workman while the machine 
was running and performing its work. 

The seventh claim in issue, containing the combination, reads as 
f ollows : 

"7. The combination in a rubbing and polisblng machine, with a polishlng 
belt, of a reciprocating head arrangea to engage said belt and press it to 
its work, suitable mechanlsni for reciprocating said head, and means for 
regulating the throw of the head without stopping the machine, snlistantially 
as described." 

The défendant contends that the claim lacks novelty, and also that 
the patents to Crisp, No. 210,452, and Olin, No. 571,495, are anticipa- 
tory, or at least, limit the claim to the détails of construction set forth 
in the spécification. The Crisp patent describes a mechanism for 
regulating the length of the reciprocating member without stopping 
the machine, but I am left unpersuaded by the évidence that such 
mechanism or the mechanism of the Olin patent is combinable with a 
machine of the type under considération. The function of régulât' 
ing the stroke in the Crisp device is without the employment of the 
adjustable crank-pin or complainant's axial arrangement of the shafts. 
Indeed, the arrangement of the shaft is not to actuate the movable 
member, and the means employed to accomplish the reciprocation 
were materially dissimilar to Yarnell's adaption; nor is the Olin pat- 
ent anticipatory. In that patent, which was for checking the speed 
of an internai combustion engine, there are no means shown for reg- 
ulating the movement of the reciprocating head, and the description 
does not disclose an adjustable crank-pin or its équivalent. The solu- 
tion of Yarnell's problem resided in the adaption of a différent mech- 
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anism differently âssembled than is shown in the prior art. Even 
though each élément of claim 7 were old, it could scarcely be con- 
tended that there is hère an unpatentable combination, for the intro- 
duction of novel and distinctive means in an abrading machine for 
the régulation of the stroke of the reciprocative head without stop- 
ping the running of the machine was an improvement of such un- 
doubted merit as entitles claim 7 to a more libéral scope than was ac- 
corded clgiims 1 and 3 of the Gale patent. 

Yarnell was the first to addpt such means in machines of the type 
under considération. In such circumstances, it is unnecessary, to 
constitute infringement, that the entire combination should be used 
in precisely the same way as described and claimed in complainant's 
patent. The improvement is capable of being appropriated in ma- 
chines of this type without the employment of the same means for 
pressing the abrading belt to its work. It is true the defendant's 
mechanism is somewhat différent from complainant's, and the ma- 
terial parts are âssembled in a somewhat différent way. Neverthe- 
less, the essential élément of the invention in suit is appropriated to 
achieve a similar resuit. It satisfactorily appears by the testimony 
of Mr. Wilhelm, complainant's expert witness, that in both the ma- 
chines there is a shaft or spindle arranged in the axial line in which 
the member moves which carries the crank-pin and this shaft or spin- 
dle controls the position of the crank-pin, and affects its movements 
toward and from the f ulcrum, on which the pin moves, with the resuit 
that the stroke of the head is changed. It is well-settled law that 
each inventor is entitled to his own spécifie form, only if it differs 
from others, and does not include theirs. The arrangement of the 
crank-pin which controls the adjusting'device in the defendant's ma- 
chine lengthens the reciprocative motion of the head, and while, as 
said, the mechanical détails are différent, yet the very purpose of the 
patent in suit is accomplished by équivalent means without making 
any patentable departure. 

Claim 7 of the Yarnell patent is infringed by this défendant, while 
the Gale patent, though valid, is not infringed. 

A decree in accordance with thèse views may be entered without 
costs to either party. 



CLIMAX LOCK & VENTILATOR CX). v. AJAX HARDWARE MFG. 

00. et al. 

(Circuit Court, W. D. New York. October 6, 1911.) 

No. 493. 

1. Patents (§ .310*) — Suit fob Infbingbment— Pleading. 

Allégations, In a blll for Infringement of a patent, that défendants had 
copled cuts of complainant's patented device In their catalogue with in- 
teut to deceive purchasers, held merely Incidental to the charge of in- 
fringement, and not to state a separate cause of action for unfair com- 
pétition. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 507-540; Dec. 
Dig. § 310.*] 

*For otber cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 129*)— Joikt Infeingement— Estoppel to Dent Validity. 

Corporations whieh are acting jointly with patentées who hâve as- 
slgned their patent in infringmg the same are estopped equally with 
them to deny Its validity. 

[Ed. Note.— For other cases, see Patents, Cent. I>lg. §§ 1821^-186 ; Dec. 
Dig. § 129.*] 

3. Patents (§ 310*) — Suit pob Inpringement— Pleading. 

Where a bill for infringement against the patentées and others shows 
such relation between the défendants as to affect ail with the estoppel 
of the patentées to deny the validity of the patent, a spécifie allégation 
that ail are so affected is not necessary. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

4. Patents (§ 328*) — Infringement— Mail Box. 

The Kosenberg and Clark patent, No. 961,897, for a mail box, held In- 
fringed on a motion for preliminary injunction. 

In Equity. Suit by the Climax Lock & Ventilator Company against 
the Ajax Hardware Manufacturing Company, Adolph Rosenberg, 
Ellsworth E. Clark, and the Ericsson Manufacturing Company. On 
demurrer and motion for preliminary injunction. Demurrer over- 
ruled, and motion granted. 

Godfrey M. Frohe and Frederick S. Stitt, for complainant. 
Cari T. Chester, Cari H. Smith, and William Macomber, for de- 
fendants. 

HAZEL, District Judge. The bill of complaint allèges joint in- 
fringement by the défendants of patent No. 961,897 for a mail box, 
granted June 21, 1910, to the défendants Rosenberg and Clark, as 
inventors, and their assignors, the complainant. On September 4, 
1909, the inventors admittedly divested themselves by assignment to 
the complainant corporation of their entire interest in the invention 
and in the patent whjch was subsequently granted. Prior to March 
18, 1911, the individual défendants were stockholders and officers of 
the complainant, and as such officers became acquainted with the com- 
plainant's business, its processes, methods, customers, and good will 
generally. While they were in complainant's employ as business man- 
ager and factory superintendent, respectively, they organized the Ajax 
Hardware Manufacturing Company; Rosenberg becoming its prési- 
dent, and Clark its secretary. The bill allèges that Rosenberg and 
Clark copied the exact design of the mail boxes manufactured by the 
complainant under the patent in suit and published it in a catalogue 
circulated by the Ajax Company; that Rosenberg, while he was com- 
plainant's sales agent, solicited and secured for the Ajax Company 
orders for mail boxes which are an infringement of complainant's 
patent; that the défendant Ericsson Manufacturing Company (here- 
after called the Ericsson Company) is jointly acting with its codefend- 
ants in manufacturing and putting upon the market the infringing 
device; and, further, that the défendants hâve made cuts of the es- 
sential features of complainant's patent and published the same in 
the catalogue circulated to the trade by the Ajax Company with the 
intent to deceive the trade and cause it to believe that the mail boxes 

♦For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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offered for sale by the défendants were the mail boxes of tlie com- 
plainant. It is âlleged that, having assigtied- their interest in said 
patent to complàinànt, the défendants Rosenberg and Clark are es- 
topped from denying its validity. 

The prayer for relief is for an accounting for the gains and profits 
which the défendants havereceived from their wrongful and unlawfnl 
acts and for an injunction restraining the manufacture and sale of 
the infringing device. To supplément the averments of the bill, affi- 
daVits were read on this application showing that Frank W. Pardee, 
vice président, and Thomas S. Hemenway, treasurer, of the Ericsson 
Company, were also directors and officers of the Ajax Company, and 
that with Rosenberg and Clark they organized and incorporated said 
company. By the affidavit of Mr. Pardee it appears that, at the 
time he negotiated with the individual défendants herein in organizing 
the Ajax Company, he had no actual knowledge of any patent or pat- 
ent application for mail boxes of which Rosenberg and Clark were 
the inventors "until the Ajax Company was formed and the contract 
between it and deponent's company made and entered into." 

[1] No diversity of citizenship is alleged in the bill, and, on the 
ground that infringement of the patent in suit and also unfair compé- 
tition in trade is alleged, the défendants bave demurred for multi- 
fariousness. Whether this court would bave jurisdiction for infringe- 
ment in a suit wherein the bill also contains a cause of action for un- 
fair dealing in trade, there being no diversity of citizenship, is a ques- 
tion that need not be decided. There is but a single cause of action — - 
infringement of the patent — alleged in the bill. What is therein set 
forth regarding the individual défendants copying the complainant's 
design and the défendants' publishing a catalogue with the intention 
to deceive "the trade and make the trade believe that the mail boxes 
offered for sale by the défendants are your orator's patented mail 
boxes" is merely incidental to the charge of infringement, and does 
not rise to the dignity of a distinct and independent cause of action. 
The allégation of the existence of an intention to deceive the trade 
merely emphasizes the charge of infringement and conveys the idea 
of an aggravated act. The demurrçr is overruled. 

[2] The principal question pressed upon my attention is whether 
the f acts are such as to raise an estoppel against the défendants. There 
is enough shown in the moving papers to warrant the conclusion that 
the défendants are acting in concert, and that the manufacture of the 
mail boxes described in the spécification and claims of the patent in 
suit are the resuit of an understanding that what is done in relation 
to such mail boxes is done by the défendants acting together and for 
their joint benefit and the benefit of the corporations represented by 
them. Neither the Ericsson Company nor the Ajax Company can be 
relieved from the acts of their officers who were in privity with Rosen- 
berg and Clark, complainant's assignors of the patent in suit. As said 
by Judge Ray in Onondaga Indian Wigwam Co. v. Ka-Noo-No Indian 
Mfg. Co. et al. (C. C.) 182 Fed. 835 : , . 

"Indlvlduals who combine with him (the patentée) to infringe and aid hlm 
in his wrongdolng are also estopped to deny its validity. That this wrong 
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is done under the guise and cover of a corporation does net prevent tliin 
court from reachlng tlie wrong and stopping it — preventing its contiiiuance 
by au iujunction against tlie corporation and Its offleers." 

It is conceded that Rosenberg and Clark are estopped from deny- 
ing the validity of the patent, but it is urged that, as an estoppel has 
not been specifically charged and pleaded against their code fendants, 
the injunction shotdd not be granted, and the défense of invalidity 
of the patent should be considered on this motion. The objection is 
not well founded. The bill in its entirety fairly indicates the claim 
of estoppel against the défendants who are claimed to be acting in 
concert to jointly infringe the patent. 

[3] A spécifie allégation that the Ajax Company and the Ericsson 
Company were estopped as a matter of law from denying the validity 
of the patent was not necessary, in view of the facts contained in the 
bill which show such a relationship between the parties as to amount 
to estoppel. Carter v. Rinker (C. C.) 174 Fed. 882; Bracken v. At- 
lantic Trust Co., 36 App. Div. 67, 55 N. Y. Supp. 506; Standard 
Typewriter Co. v. Standard Folding Typewriter Sales Co., 181 Fed. 
500, 104 C. C. A. 248; Continental Wire Fence Co. v. Pendergast et 
al. (C. C.) 126 Fed. 381 ; Mellor v. Carroll et al. (C. C.) 141 Fed. 992. 
It is not enofigh that the Ericsson Company was without actiial knowl- 
edge of the relationship of Rosenberg and Clark to complainant's pat- 
ent at the time it negotiated for the manufacture of the mail boxes. 
Knowledge of the wrongful acts complained of may be implied from 
the prior acts of its responsible officers, Messrs. Pardee and Hemen- 
way. By their assignment of the patent the inventors impliedly war- 
ranted that they had a right-to sell what they sold; that is, they 
assumed to transfer a valid patent. The public is not specially inter- 
ested herein, as this litigation détermines the validity of the patent 
only as between the sellers and those acting in privity with them and 
the buyer. Faulks v. Kamp (C. C.) 3 Fed. 898; Frank v. Bernard 
(C. C.) 131 Fed. 269; Adee v. Thomas (C. C.) 41 Fed. 345. True, 
the défendants retain the right to show the prior state of the art to 
limit the scope of the claims with a view of establishing noninfringe- 
ment of the patent; btit, if the testimony merely throws a doubt upon 
the validity of the patent, it will not be considered to establish the 
fa.t. Alvin Mfg. Co. v. Scharling (C. C.) 100 Fed. 87. 

[4] Are the mail boxes manufactured and sold by the defendant's 
infringements of complainant's patent? The spécification and claims 
describe a mail box which in its upright position is fastened to a sup- 
port and which has a back plate and body portion hinged to the lower 
end of the plate, a U-shaped locking bar, and a lock in front of the 
mail box. The claims are for a combination of éléments, and at the 
date of the patent in suit the state of the art was such that ail the 
enumerated éléments which are contained in claim 1 were old, save 
the U-shaped locking bar with its locking arrangement on the front 
side of the box. Although the claims are concededly narrow and must 
be limited to the essential features of construction, they nevertheless 
should not be construed with such strictness as to permit the défend- 
ants acting in privity with each other by a specious change in the man- 
192 F.— 9 
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ner of joining the parts to avoid infringement. In defendant's struc- 
ture there are embodied various éléments of complainant's combina- 
tion, the essential élément being the U-shaped locking bar riveted to 
the back plate and which extends forward and is locked in front of 
the body portion which engages the locking bar. That the bottom of 
the defendant's box is not intégral with the back plate, and that the 
locking bar is not riveted directly thereto, is not a material différence. 
Thèse changes perform no new function and are the équivalent of 
complainant's adaptation. Infringement of the claims seems reason- 
ably clear. The contention that complainant's locking bar is similar 
to the U-shaped bar of Anderson, a prior patentée, which is screwed 
to the upper plate, and that, by a slight altération by the skilled me- 
chanic it may easily be transformed into complainant's locking bar, 
is not, for reasons aîready stated, a subject for considération. The 
defendant's counsel in their main brief and at the hearing requested 
that this court end this litigation by its décision on this application for 
preliminary injunction, and, indeed, the case on both sides has been 
presented as though it were hère for final hearing. The gênerai rule 
applicable to a motion of this character is that the action of the court 
allowing an injunction pendente lite is not conclusive upon the rights 
of the parties; its purpose being to maintain the status quo until the 
évidence may be taken and the witnesses cross-examined. Carpenter 
V. Knollwood (C. C.) 188 Fed. 856. Hence it is my intention to now 
merely détermine upon the papers presented that complainant's claims 
for redress are of a substantial nature, and that enough has been 
shown to indicate that there are equities in complainant's favor which 
are thought to justify the issuance of. a preliminary injunction, and 
that unless the défendants make a différent showing at final hearing 
there is a probability that the complainant will succeed on the merits. 
An order in accordance with thèse views may be entered. 



NATIONAL MFG. CO. V. SHARON HARDWARE MFG. 00, 

(Circuit Court, W. D. Pennsylvania. February IT, 1911.) 

No. 6. 

Patents (§ 328*) — Validitt and Infringement— Doob Hanger. 

The Benson patent, No. 818,603, for a door lianger, whlle it must be 
given a narrow construction, discloses novelty and invention, and the 
devlce is one of utility, having the advantages of both a one-piece hanger 
aud a hinged hanger. Also, held Infrlnged. 

In Equity. Suit by the National Manufacturing Company against 
the Sharon Hardware Manufacturing Company. On final hearing. 
Decree for complainant. 

Rector, Hibben & Davis, Frank Parker Davis, and Jos. M. Nesbit, 
for coniplainant. 

Edward A. Lawrence and Horace W. Davis, for défendant. 

ORR, District Judge. This matter cornes before the court for 
final hearing upon bill for infringement, answer, replication, and 
proofs. Complainant has the title to letters patent of the United 

*For otlur ««MB M* MUD* topio & i NVifBBB tn Dec. & Am. DIgi. 1907 to date, & Rep'r Indexa* 
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States No. 818,603 for "door hanger," issued to William P. Benson 
April 24, 1906. The device of the patent is one of many which hâve 
been used to suspend the doors of barns, warehouses, and other 
structures. The early hangars hâve been called "solid or one-pieced" 
hangers, because they permitted only of latéral movement on a track 
fixed to the building. Some later hangers hâve been called "hinged 
hangers," which permitted not only of latéral movement as above 
described, but also because the door bracket was hinged to the wheel 
frame, permitted an outward and upward movement of the door 
without derailing the track wheel. Benson in his spécification says: 

"For the purpose of hanging the door upon the track rail and slidlng It 
longitudinally thereof, therefore, my hanger embodles the advantages of a 
solid or one-piece hanger, whlle by the hinged connection of the lower part 
of the hanger with the upper It is, In effeet, a hinged hanger for ail of the 
purposes of a hinged hanger." 

Apart from the inference to be drawn from that language, the 
évidence clearly shows that the function of the hinged hanger was 
well understood long prior to Benson's activity in the art. Benson's 
patent, therefore, if valid, should receive a narrow construction. 
Bryce Bros. Co. v. National Glass Co., 116 Fed. 186, 191, 192, 53 C. 
C. A. 611. 




The material parts of the spécification, not including part quoted 
above, are as follows : 

"My Improved hanger, which is preferably, but not neeessarily, made from 
sheet métal, comprises a lower bracket portion 1, adapted to be secured to 
the door as usual, and an upper wheel-supporting frame or hood having jour- 
naled in It the usual grooved track wheel 3. The bracket 1 and frame 2 are 
hinged together by a pin or pintle 8, which passes through eyes 5, formed 
upon the upper Inwardly-bent ends of the side arms of the bracket 1, and 
through an intermedlate bearing 7, formed upon the lower edge of the inner 
side of the hood or frame 2. This bearing 7 is formed in the présent instance 
by rolling up the lower edge of said side of the frame Into tubular form and 
is located at the Inner side of the track wheel 3 between the axis and the pe- 
riphery of the latter, the Inward bend or extension of the upper ends of the 
side arms of the bracket 1 permitting the body of the latter to normally hang 
In the vertical plane of the opposite or outer side of the frame or hood 2. 
Thls outer side of the frame or hood 2 extends downwardly below the wheel 
3 and has projecting Inwardly from Its middle a curved guard 9, which travels 
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beneath thé track rail upon which the wheel 3 rests and preveiits displace- 
ment of the wheel from the rail. 

"Tlie opposite arnis of tlie hracket 1 are nonnected, near their uiiper ends, 
by a crossbar 6, wblch norinally rests agalnst the outer face of the outer side 
of the frame or hood 2 as shown iii Fig. 3. ïhe contact of this crossbar 6 
vvlth the lo\yer end of the frame 2, as in Fig. 3, limits the Inward movement 
of the bracket 1 ; but the bracket is free to be swung out^yard and upward, 
as Indlcated in the dotted Unes in Fig. 3, independently of the frame 2 and 
the wheel carried thereby. Inasninch as the door is secured to the inner 
Side, of bracket 1 and is usually of such thickness as to Project inward be- 
yond the vertical plane of the wheel 3, the hinging of the bracket to the 
frame 2 at a' point at the inner side of the plane of said wheel and the con- 
tact between the depending extension of the frame and the crossbar of the 
bracket will cause the bracket and frame 2 to hang in a substantially vertical 
plane and in Une with each other, as in Fig 3, and preveut any tilting or 
blnding of the grooved wheel 3 upon the track rail. The provision of the 
crossbar 6 and the depending extension of the frame 2 co-operating with it 
and limiting inward movement of the bracket 1 independently of the frame 
niakes my hanger, in effect, a solid hanger except when it is deslred to swing 
the door outwardly and upwardly. * * * 

"By reason of the hanging of the bracket at a point above the lower edge 
or treâd of the track wheel and at one side of the vertical plane thereof, the 
door has a tendency to assume a vertical position in proximity to the building 
or door-opéning, but not to contact the same, inasmuch as the door will hang 
suspended in a vertical plane passing through the plntle on which it is 
pivoted, besides whieh the stop arrangements hereinbefore referred to will 
limit the inward movement of the door. Moreover, the advantage is obtained 
of providing a full door opening when the door is raised and used as an 
awning." 

The daims of the patent involved are as f oUows : 

"5. A door hanger comprlsing a frame having a track wheel journaled 
therein, a depending bracket hinged to sald frame at the inner side of the 
track wheel and above the lower edge thereof, and means for limiting the in- 
ward movement of said bracket relatively to said frame while permitting its 
free outward movement independently of said frame; substantially as de- 
scribed. 

"6. A door hanger comprislng in combination with a track wheel a frame 
in which such wheel is journaled and which extends thereover as a hood, a 
depending braclcet liinged to said frame at the inner side of the track wheel, 
said frame having an extension projecting below the wheel, and means for 
limiting the inward movement of the depending bracket relatively to the 
wheel frame while permitting its free outward movement independently of 
sald frame ; substantially as described. 

"7. A door hanger comprlsing in combination with a track wheel a frame 
in which such wheel is journaled and which extends thereover as a hood, a 
depending bracket hinged to the inner end of the frame or hood, said frame 
having an extension projecting below the tread of the wheel, and a crossbar 
on the bracket and arranged In the path of movement of said extension to 
Ilmit tlie inward movement of the bracket; substantially as described." 

"16. A door hanger comprlsing a track wheel, a frame therefor, a down- 
ward extension from said frame at one side of the wheel, said extension be- 
ing constructed to engage the track rail to preveut derailment of said wheel, 
and a bracket having a hinged connection with said frame at the other side 
of said wheel, a portion of said bracket being adapted to engage said down- 
ward extension, whereby the movement of said bracket in one direction is 
limited. 

"17. A door hanger comprlsing a frame having a track wheel journaled 
therein, and a bracket hinged to said frame at one side of the central plane 
of sald wheel, said frame and bracket having engaging parts adapted to 
limit their relative movement due to the offset hinging of said bracket." ' 

A detailed analysis of each of the claims is perhaps not necessary, 
as many of the éléments are old in the art. The real merit in the 
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Benson hanger is the location of the hinge at the inner side of the 
plane of the wheel and the co-operation of the hinge with the stop 
device or crossbar 6. There is nothing in the prior art which sug- 
gests such arrangement and co-operation. Door hangers had been 
on the market for many years prior to the Benson hanger. The 
demand for the Benson hanger has been large. Utility, novelty, and 
invention are found in that hanger. 

Defendant's hanger is very much like plaintiff's. The différences 
in construction which should be observed are the location of the 
hinge, although within the plane of the wheel, yet nearer thereto than 
in plaintiff's hanger, and the location of the stop-device. The cross- 
bar 6 of the patent in suit is wanting. The stop-device of the de- 
fendant's hanger is not attached to the bracket, but is an extension 
of the f rame underneath the wheel horizontally for a distance equal 
to the width of the door and then downward vertically for an inch 
or such other short distance as may be sufficient to engage the top 
of the door when it is approaching or has approached its normal 
hanging position. What is called the curved guard 9 in the Benson 
patent is found in the defendant's hanger; it being a part of the 
horizontal portion of said extension and is curved upward to prevent 
displacement of the wheel from the rail. It is clear that the co-op- 
eration of the hinge with the stop-device has the same effect as in 
the Benson hanger. The function of the vertical portion of the frame 
extension, as stated above, to be found in defendant's hanger, is the 
same as that of the crossbar 6 in the Benson patent. Each co-oper- 
ates with the hinged connection "to limit the inward movement of 
the door." To the extent, therefore, that defendant's hanger has 
the hinge location and the stop-device and the co-operation of both, 
défendant infringes the Benson patent in the several claims in dispute. 

Défendant insists further that it has not infringed the Benson 
patent because its hanger is tiltahle, while the patent is for an untilt- 
ahle hanger. It is suggested that a classification of hangers as tilt- 
able and untiltable, is proper, and that in either class there may be 
both "solid or one-piece hangers" and "hinged hangers." The fol- 
lowing excerpt from defendant's brief throws light upon its conten- 
tion: 

"An examination of the patent In suit is convinelng that Benson never 
conteniplated the use of a hanger which is tiltable on the track, but Intended 
to confine himself to a hanger whose wheel and wheel frame Is held in con- 
stant vertical relation to the track rail." 

I do not reach the same conclusion. At the date of the applica- 
tion there was, in the use of the usual grooved track wheel, a clear- 
ance in the groove between the flanges of the wheel and the track rail 
of about one-sixteenth of an inch. This necessitated the guard 9, not 
to prevent tilting, but "displacement of the wheel from the rail." 
There is, in the spécification, it is true, a statement that the hinging 
of the frame as indicated and the contact between the frame and 
crossbar will prevent any tilting or binding of the wheel upon the 
track rail. It is natural to infer that when there is no such contact 
there may be a tilting of the wheel and wheel frame. Even where 
there is such contact the bracket and frame will hang in a substan- 
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tially (not posîtîvely) vertical plane. It does not seem as if any one 
skilled in the art would conclude from an examination of the patent 
that the whed frame would not tilt to a greater or less extent (dé- 
pendent upon the weight of the door or rapidity of movement) when 
the door should be moved outward and upward. This disposes of de- 
fendant's contention that the patent in suit is nothing but a paper 
patent. 

The plaintiff is entitled to a decree as prayed for. Let a decree 
be drawn. 



MOTION PICTURE PATENTS CO. v. YANKEE FILM CO. 

SAME V. STEINEE et al. 
(District Court, S. D. New York. January 8, 1912.) 

1. Attornet and Client (§ 24») — Unkeasonabub! Multiplication or Pbo- 

CEEDINGS— LlABlLITY FOR "OOSTS." 

In Rev. St. § 982 (U. S. Comp. St. 1901, p. 706), whicli provides that « 
any attorney In a fédéral court "appears to hâve multlpUed the proceed- 
Ings in anv cause before such court, so as to Increase costs unreasonably 
and vexatloiisly, he shall be requlred by order of the court to satisfy any 
excess of costs so Increased," the word "costs" Includes expenses and 
taxable dlsbursements. 

[Ed. Note.— For other cases, see Attorney and Client, Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1633-1640; 
vol. 8, p. 7620.] 

2. Attorney and Client (| 24*) — ^Uneeasonablk '^Multiplication of Pbo- 

ceedings." 

The continuation of a pendlng suit for Infringement of a patent, and 
the taklng of testlmony therein by complalnant after it has flled a péti- 
tion for a reissue on the ground 6f the Invalidlty of the patent in suit, 
eonstitutes a "multiplication of proeeedlngs," so as to unreasonably and 
vexatiously Increase the costs, withln the meanlng of Rev. St. § 982 (U. 
S. Comp. St. 1901, p. 706), and on a dlsmissal of the suit after the grant- 
ing of a reissue défendant is entitled thereunder to a spécial allowance 
commensurate wlth the expense occasioned thereby. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dig. § 24.*] 

In Equity. Suits by the Motion Picture Patents Company against 
the Yankee Film Company and against William Steiner and others. 
On motions by complainant to dismiss, and by défendants for a spé- 
cial allowance of costs and expenses. Motions granted. 

Thèse two actions in equity were brought upon patents concernlng the 
validity of whleh complalnant Itself apparently felt Increasing doubt as the 
causes progressed. After joinder of issue, therefore, a pétition for reissue 
of the patent was flled in the Patent Office and the patent itself profCered 
for surrender. No Information of this fact was glven défendant. Complaln- 
ant took some testlmony and pressed at least one motion after pétition for 
reissue flled. Some six months after the flling of pétition a reissue was 
granted, and the officiai publication of reissue was the flrst information in 
the promises furnlshed défendant. Thereupon thèse motions were made. 

Mr. Davis, for the motions. 
Mr. Small, opposed. 

HOUGH, District Judge (after stating the facts as above)'. The 
motions to dismiss, not being opposed, are, of course, granted. While 
it is true that an action on an actually surrendered patent falls with 

•For other cases see same toplc & { nuubbs In Dec. £ Am. Slgs. 1907 to date, & Rep'r Indexe* 



PENNSTLVANIA STEEL CO. V. NEW TOKK CITT BY. CO. 135 

the surrender, it is not, in my opinion, true (nor is it, indeed, asserted) 
that an action upon a patent abates the moment a pétition for a re- 
issue is flled. It may be, as stated by counsel for défendants, that 
the appHcation for reissue will not be granted, in which case the pat- 
entée must go on with his pending suit as best he can. His right so 
to proceed with the pending suit may be doubtful, but it is at least 
an open question whether he could not do it. Nevertheless it is in 
my judgment very improper for one who bas deHberately made the 
attempt to surrender his patent, to proceed with a suit after he seeks 
by his own pétition to abandon it. At the least, he ought not to mui- 
tiply expenses while doing his best to destroy his own patent, even 
if he expects a reincarnation by a reissue. 

[1] Thèse cases, therefore, in my judgment, furnish an opportunity 
for applying section 982, Rev. Stat. U. S. (U. S. Comp. St. 1901, p. 
706), if in that enactment the word "costs" is to be construed as in- 
cluding expenses. While without authority on this point, I think 
the statute should be so construed, for it does not speak of midtiplying 
causes, but of multiplying "proceedings in any cause." Under the 
présent statute regarding fées and costs, it is diiîicult to perceive how 
costs eo nomine can be multiplied "in any cause"; but expenses and 
taxable disbursements can be so multiplied with ease. 

[2] In this case I think such multiplication took place, and oc-, 
curred unreasonably and vexatiously, by reason of the taking of testi- 
mony after pétition for reissue filed. The amount of annoyance and 
expenses caused thereby (so far as shown by thèse papers) does not 
warrant any such allowance or measurement as is asked for by de- 
fendants. 

The bills will be dismissed, and the excess of costs (i. e., expenses) 
in each case fixed at $150. 



PENNSXLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. Noveniber 29, 1911.) 

Nos. 2-9, 2-33, 2-149, 3-37. 

Street Railroads (§ 58*) — Recbivbrs— Liability for Rentai, of Leased 
Lise. 

Receivers for an insolvent street railroad compaiiy, who, on their ap- 
pomtment, took possession of a leased Une which formed part of the 
lessee's System and operated the same, at flrst without agreement and 
after a short time under a teniporary agreement with the lessor as to 
rentai to be paid, but who neither formally assumed the lease nor paid 
any rentai in accordance with Its terms, cannot be held liable thereunder 
for such rentai, but are liable only for the fair rentai value durlng the 
time they operated it without agreement. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. Suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others; by the 
Morton Trust Company against the Metropolitan Street Railway 
Company and others ; by the Guaranty Trust Company of New York 
against the Metropolitan Street Railway Company and others ; and by 
the Morton Trust Company against the Metropolitan Street Railway 

*For other case3 see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company and others. On pétition by the Central Crosstown Raîlroad 
against the receivers of tlie Metropolitan Street Railway Company. 
Pétition granted in part. 

Thls cause cornes hère upon pétition by the Central Crosstown Raîlroad to 
direct receivers of the Metropolitan Street Railway Company to pay: (1) 
The sum of $52,500 allégea, to be due as rental for the railroads and proper- 
ties of the. Central Crosstown Company during the period from October 1, 
1907, to April 30, 1908, under the terms of a lease between the Crosstown 
Company and the Metropolitan Company dated February 8, 1904; and (2) 
the sum of $27,646 pald to thé city of New York by the Crosstown Company 
for spécial franchise taxes for the years 1904 to 1908 inclusive. 

Richard Reid Rogers and J. Tufton Mason, for Central Cross- 
town Co. 

Julius M. Mayer, for Note Holders Committee. 
. Geller, Rolston & Horan, for Farmer's Loan & Trust Co. 

Arthur H, Masten and William M. Coleman, for Receivers of Met- 
ropolitan St. Ry. 

LACOMBE, Circuit Judge (after stating the facts as above). This 
is one of the improvident leases entered into by the Metropolitan Com- 
pany, where an exorbitant rental was undoubtedly a potent factor in 
bringing about the collapse of the System in 1907. The rental re- 
served was the payment of ail fixed charges accruing against the 
Crosstown Company and in addition a sum equal to 15 per cent, on 
its capital stock. Receivers upon appointment took possession of the 
property, then a part of the system, and continued to operate it ; but 
there is nothing to show that they ever assumed the obligations of the 
lease. They failed to pay the quarterly installments of the 15 per cent, 
called for by the lease as payable on January 1, 1908, and April, 1908. 
On April 30, 1908, they wrote to petitioner that continued opération 
of the road was unprofitable. A temporary agreement for a year was 
then entered into May 1, 1908, under which the receivers agreed to 
pay the same amount as that provided for in the lease, except the 
15 per cent. This certainly was not an acceptance and assumption of 
the lease. As the year covered by this agreement drew near its close, 
receivers, finding the road unprofitable under existing conditions, of- 
fered to give up possession of the property or to continue in occupa- 
tion indefinitely subject to a cancellation notice of 30 days, paying 
therefor the amount named in the lease, less the 15 per cent, and also 
less the interest on certain notes of the Crosstown Road, also stipu- 
lating that they should be relieved of any obligation for payment of 
spécial franchise taxes on the property. This ofïer was accepted 
"without préjudice to any claim the Crosstown Road may hâve by 
reason of the opération of the property by receivers up to and in- 
cluding April 30, 1909." 

Upon this state of facts the claim that receivers are responsible for 
any part of the 15 per cent, as rental under the lease is wholly with- 
out merit. They are responsible for whatever is a proper amount of 
compensation for use and occupation. Petitioner may show that the 
rnoney earned by operating the road exceeded the cost of such opéra- 
tion. The answer of the receivers indicates that during the period in 
question the road was operated at a loss; receivers being averse to % 
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further disruption of the System and hoping for an improvement in 
receipts which did not materialize. 

The pétition to direct receivers to pay $52,500 rental under the lease 
is denied. 

2. As to the spécial franchise taxes : Receivers expressly agreed 
to pay such taxes accruing for the year from May 1, 1908, to May 1, 
1909. The Crosstown Company apparently paid thèse to the Comp- 
troller, being imwilHng to await the resuit of some negotiations for 
compromise. For this amount thus paid they should be reimbursed. 
Receivers, however, paid spécial franchise taxes for 1909 and 1910, 
which concededly they were under no obligation to pay, and this 
amount should be deducted from whatever they owe for similar taxes 
accruing during the year (May 1, 1908, to May 1, 1909). If the ac- 
counting shows a balance — as between thèse two sums — in receivers' 
favor, tifiey hâve a claim therefor against the Crosstown Road. 

I find in the record nothing to warrant the conclusion that receivers 
ever agreed to pay, or assumed the payment of, any spécial franchise 
taxes assessed against the Crosstown Road, except for this single year- 

Let an order be entered in accordance with the views herein ex- 
pressed. 



SPRIN6 VALLEY WATEEAVORKS v. CITY AND COT'NÏY OF SAN 
FRANCISCO et al. 

SPRTNG VALLEY WATER CO. v. S AME (two cases). 

(Ch'cult Court, N. D. Califoruia. Ootober 21, 1911.) 

Nos. 13,395, 13,598, 13,756. 

1. Wateks and Watbb Courses (§ 203*) — Water Compa>!ies--Valuation of 

Pboperty— Rates. 

ïhe value of the property of a water coiupany, for the purpose of de- 
termining wlietUer rates established by law are reasonable or conflsca- 
tory, is tbe value at the time of the incpury, and only that property is to 
be eoiisidered which was then used and useful in the supplying of the 
water. 

[Ed. Note. — For other cases, see Waters aud Water Courses, Cent. Dig. 
B 290-299 ; Dec. Dig. § 203.*] 

2. Waïers akd Water Courses (§ 203*) — Water Companies— Rates— Valu- 

ation of Property. 

Aniong the matters proj/er to be considered lu ascertainliig the value of 
the property of a water conipany for the purpose of detennlning the rea- 
sonableuess of rates flxed by public authority are the original cost of 
construction, the amount e.vpended in permanent iniprovements, the 
amount and niarket value of stock and bonds, the présent, as comjiared 
with the original, cost of construction, the probable earning capaclty of 
the property under the particular rates presoribed, the sums requlre'd to 
meet opéra ting expenses. what it will cost to obtalu water equal in 
quantity and quality to the i)resent supply from the next most availabhï 
source, the dépréciation suffered by that portion of the plant which is 
worn by use or the action of the éléments, or shorn of its value by 
newer, cheaper, or more efficient appllances and machlnery, the fact that 
the plant has a franchise and is a going concern, with an established 
business, with customers whose buildings are connected with its distrib- 
uting System, and appréciation in value since the varlous properties con- 

♦For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe? 
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stltuting the plant were acquired ; and to ail of thèse factors just and 
proper welght must be glven, and t^e resuit must be the reasonable and 
fair value of the plant as between the Company and the public. 

[Ed. Note.— For other Cases, see Waters and Water Courses, Cent. Dlg. 
§§ 290-299 ; Dec. Dig. § 203.*] 

3. Watees and Wateb Ooueses (§ 203*) — Watee Oompanies— Rates— Valu- 

ATION OF PEOPEBTY. 

That a water company, supplying water to a city and its Inhabitants 
has acquired ail available sources of water supply within 50 miles of the 
city, dôes not entitle it to hâve an enhanced value placed on its property 
for rate-flxing purposes beeause of its monopoly, by taking as the meas- 
ure of such value the cost of a plant for obtaining water equal in quan- 
tity and quality from the next most available source of supply. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299 ; Dec. Dig. § 203.*] 

4. Watees and Watee Coubses (§ 203*) — Watee Companies— Rates— Valu - 

ATION OP PKOPEBTY. 

A water company, supplying water to a city and its inhabitants, which 
wltfi a View to future requlrements has purchased sources of water sup- 
ply largely In excess of Its présent needs, is not entitled to hâve the 
value of such property, which Is not at présent used nor useful in its 
business, nor necessary for waiits which are near at hand, taken Into 
considération In determinihg the value of its property for rate-fixlng 
purposes. The same rule applies to watershed lands, réservoirs, mains, 
and machinery which are in excess of présent needs, the extra cost of 
which should be deducted, as also to other valuable uses to which the 
lands may be put without détriment to the public use. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299 ; Dec. Dig. § 203.*] 

5. Evidence (§ 113*) — Value of Land— Opinion Evidence. 

Testimony showing how many building lots a large tract of land can 
be divided Into, and what such lots could be sold for, Is too uncertain 
and spéculative as a basis for the valuatlon of the tract as a whole. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 259-296; Dec. 
Dig. § 113.*] 

6. Evidence (§ 113*) — Value of Land— Peice Paid at Voluntaby Sale. 

Evidence of the priée paid for land at a voluntary sale is not incompé- 
tent on the question of Its value, beeause the purchaser was a water 
company having power to acquire land necessary for Its use by con- 
demnation proceedings, where the same conditions had existed for many 
: years, there was no urgent necessity for the acquisition of the land by 
the purchaser, and It does not appear that condemnation proceedings 
were threatened, or even contemplated. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 259-296; Dec. 
Dlg. % 113.*] 

7. Evidence (§ 113*) — Competenoy— Value of Land. 

On the question of the value of a large tract of land, évidence of the 
price paid for portions of the tract recently purchased Is admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 259-296 ; Dec. 
Dlg. § 113.*] 

8. Watees and Watee Coubses (§ 203*) — Wateb Oompanies— Rates— Value 

OF PrOPEBTY— GOING BUSINESS. 

That a water company is a going concern, having an established busi- 
ness, cannot be considered as a concrète élément in valuing Its property 
for rate-fixing purposes, but may properly be considered as enhancing the 
value of Its tangible property. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299 ; Dec. Dlg.. § 203.*] 

•For other cases see same toplo & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Waters and Wateb Coueses (§ 203*) — Wateb Companies— Rates— Value 

or Propertt— GooD Will. 

The good will of a water company supplylng water to a clty and its 
inhabitants cannot be considered as a proper élément in the valuation 
of its property for rate-fixing purposes, where it bas no compétition. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299; Dec. Dig. § 203.*] 

10. Waters and Water Courses (§ 203*) — Water Companies— Rates— Valu- 
ation OF Property— Franchise. 

The right to collect rates for water supplied to any city and county, 
or the inhabitants thereof, is declared by the Constitution of California 
to be a franchise, and by the same instrument a franchise is declared to 
be property ; but, to entitle a water company to hâve its franchise valued 
as a separate part of its property for rate-fixing purposes, it must be 
shown to bave a distinct productive efficiency, by earning profits above 
and in addition to what is but a fair return for the use of the physical 
properties composing the company's plant. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299 ; Dec. Dig. § 203.*] 

11. Watebs and Water Courses (§ 203*) — Wateb Companies— Rates— Val- 
uation op Property— Franchises. 

In determining the value of the property of a water company for rate- 
flxing purposes, the company is not entitled to hâve an independent valu- 
ation placed on franchises purchased from its predecessors, for which it 
issued capital stock, where such franchises were granted by statute for 
definite terms, which hâve long since expired. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-209 ; Dec. Dig. § 203.*] 

12. Watebs and Wateb Courses (| 203*) — Wateb Companies— Rates— Valu- 

ation OF Property. 

In ascertaining the value of the plant of a water company for rate- 
flxlng purposes, an allowance for dépréciation should be deducted from 
the cost of reproduction. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299 ; Dec. Dig. § 203.*] 

13. Waters and Water Courses (§ 203*) — Wateb Companies— Rates— Ex- 
penses dp Opération. 

In a suit by a water company to enjoin enforcement of water rates 
flxed by, public authority as required by law, complainant is not entitled 
to charge the expense of the suit, nor the expense of a reorganization of 
the company, as a part of the operating expenses to be deducted from its 
gross earnings. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299 ; Dec. Dig. § 203.*] 

14. Watees and Wateb Coubsbs (§ 203*) — Wateb Companies— Rates— Rea- 

sonableness. 

The value of the property of the Spring Valley Water Company, used 
and useful in supplying water to the city of San Francisco and its in- 
habitants in the years 1903, 1904. and 1905, determined at $25,771,984, 
and water rates, fixed by the board of supervisors of the city and county 
of San Francisco for such years, wliioh would produce a net income of 
less than 4 per cent, on such valuation, held unreasonably low and con- 
fiscatory, and their enforcement enjoined, on the ground that they would 
deprive the company of its property without due process of law. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
Il 290-299 ; Dec. Dig. § 203.*] 

In Equity. Suits by the Spring Valley Waterworks and by the 
Spring Valley Water Company against the City and County of San 

•For otber cases see same topic & § kumbbb In Dec. & Am. Clgs. 1907 to date, & Rep'r Indexes 
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Francisco, the Board of Supervisors of the City and County of San 
Francisco, and James P. Booth and others, members of and constitut- 
ing said Board of Supervisors. Decree for complainant in each case. 
See, also, 124 Fed. 574; 165 Fed. 657, 667. 

A. E. Shaw, Page, McCutchen & Knight, and Heller, Powers & 
Ehrman (James L. Robison, of counsel), for complainants. 

Percy V. Long, City Atty., and Thomas E. Haven, for défendants. 

FARRINGTON, District Judge. Under the ordinance of the city 
and county of San Francisco fixing water rates for the fiscal year 
1902-03— 

The gross incpme of the Spring Valley Waterworks was $1,962,240 91 

Of this amount there was collected from private rate pajers 1,666,401 81 

From the clty and county of San Francisco ■. . . 161,401 05 

And from shiioping and other sources 134,437 15 

Durlng that year the couipany disbursed for oper- 

ating expenses $454,013 77 

And for taxes 236,828 97 

The net Income was : $1,271,,398 17 

In March, 1903, the board of supervisors by ordinance reduced the 
rates to be collected from private consumers 7 per cent. ; otherwise, 
the rates remained as in 1902. On the 20th day of the following 
month suit was brought by the Spring VaUey Waterworks in this 
court against the city and county of San Francisco and its board of 
supervisors to enjoin the enforcement of the ordinance. A preliminary 
injunction was issued almost immediately, and is still in force. 

During the fiscal year commencing July 1, 1903, and ending June 30, 
1904, the Spring Valley Waterworks and its succèssor, the Spring 
Valley Water Company, collected rates under the ordinance of 1902. 

Thelr gross Income was $2,075,983 09 

The amount collected, if the ordinance of Jlarch, 1903, had been 

In force, would hâve been 1,943,941 06 

Deducting from this estimated income 566,786 97 

for operatlng expenses, and 325,287 66 

for taxes elalmed to bave been x^aid by the company, there 

would hâve been a net income of $1,051,866 43 

The ordinance of March 7, 1904, reduced the rate on fire hydrants, 
of which there were 4,057 in the city, from $2 to $1 per month for 
each hydrant; otherwise, the rates were fixed as in 1903. This ré- 
duction made a diiïerence of $48,684 in the annual income of the 
Company. June 1, 1904, the Spring Valley Water Company brought 
suit to restrain the enforcement of this ordinance. A preliminary in- 
junction, still in effect, enabled the company to continue the 1902 
rates, under which — 

Its income for that year wa.s ..$2,131„323 98 

ïlie estimated gross income under the ordinance of 1904, if en- 

forced, would hâve been ; . ; . 1,996,496 59 

Deducting from tliis estimated income 543,672 42 

for operating expenses, and 3.36,410 30 

for taxes claimed to hâve been disbursed by the company, 
there would hâve been a net income of $1,116,413 87 
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March 13, 1905, the ordinance of the previous year was re-enacted 
^^•!thout change. This was followed by a third suit, commenced May 
2;l. A preliminary injunction permitted the water company to main- 
tain the rates of 1902 during the foUowing year. 

Tlie gross iiiconie received theref'rom is cstimatod at $2,243,000 00 

The ordinance of 1905, if enfoix-ed, would hâve ylelded an esti- 

mate gross Inconie of 2,110,200 00 

And a net .income of 1,172,584 63 

After subtracting $:!«7.]98 93 for taxes, and 

550,416 44 for operating expenses. 

For rate-fixing purposes the board of supervisors vahied the Com- 
pany 's property as foUows : 

In 1902 $24,468,210 00 

1903 24,124,389 00 

1904 24,672,212 00 

1905 25,001,441 00 

Complainant déclares that it is entitled to a net return of 7 per 
cent, per annum upon a vaUiation in excess of $40,000,000 for 
1903-05, and upon a valuation in excess of $50,000,000 for 1905-06; 
i. e., a net income of $2,800,000 for each of the first two years, and 
$3,500,000 for the last year. Tabulating the above figures we hâve: 



Gross income under 1902 or- 
dinance 

Estimated gross income, If or- 
dinance enforced 

Operating expenses 

Taxes 

Actual net income under 1902 
ordinance 

Estimated net Income, if ordi- 
nance enforced 

Net income demanded 



1902-03 



$1,962,240 



4.54,013 

236,828 

1,271,398 



1903-04 



$2,075,983 

1,943,941 

566,786 
325,287 

1,183,910 

1,051,866 

2,800,000 



1904-05 



$2,131,323 

1,996,496 
543,672 
336,410 

1,251,241 

1,116,413 

2,800,000 



1905-06 



$2,243,000 

2,110,200 

550,416 
387,198 

1,305,384 

1,172,584 
3,500,000 



In the pleadings défendants admit a valuation for the property in 

actual use for supplving water to the city of from $20,000,000 to 

$24,000,000. In f raming the rates for 1903-04 : 

The supervisors estimated taxes at $ 242,000 00 

And operating expenses at 450,000 00 

Total $ 692,000 00 

And gross income under the new ordinance at 1,960,881 97 

Their estimâtes exceeded the gross inconie under the ordiiianee, 

if enforced, by 9,171 90 

And fell short of the actual disbursenients 200,074 63 

Their resuit was a net incorne of 1,268,881 94 

This is $62,662.49 over and above a 5 per cent, income on a 

valuation of 24,124,389 00 

If $724,773.73, interest paid on the bonded and floating debt of 
the Company during the fiscal year 1903-04, is deducted, 
there remains $524,108.21, suflieient to pay a dividend of 3.74 

per cent, on $14,000,000 00 

the issued capital stock of the Spring Valley Waterworks. 
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During that year the company — 

Actually dlsbursed $566,786 97 for operating expenses 

And 325,287 66 for taxes, 

Or a total of $ 892,074 66 

If tWs be subtracted from $1,943,941 06 

the estlinated collection under the ordlnance of 1903, if en- 

forced, the resuit $1,051,866 43 

Is but 4.36 per cent, on the valuatlon adopted by the board. 

In their answer, filed May 29, 1903, défendants assert that during 

the fiscal year 1903-04, operating expenses will not exceed $400,000, 

or taxes $240,000. Now, after a showing of an actual disbursement 

for thèse items of $892,074.63, défendants contend that $91,174.88 

of this amount is excessive, and under the évidence no more than 

$484,625.79 for operating expenses, and $316,273.96 for taxes, are 

proper. Assuming this to be correct: 

The net Income wlU be ........$ 1,143,041 31 

Or 4.7 per cent, on the supervisors' valuatlon of $24,124,389 00 

In other words, $63,174.14 short of a 5 per cent, return. However, 
there is évidence showing that the company received during the year 
$141,337 additional income from rents, not included in the gross in- 
come of $1,946,941.06. There is also évidence tending to show that 
a portion of the property included in the supervisors' vahiation was 
neither used nor useful in supplying the city with water during that 
year. 

Complainant contends that — 
"the rates flxed by the several ordinances in question are unjust, unfair, un- 
reasonable, conflscatory, and unconstltutlonal ; that the ordinances were 
flnally passed witbout notice to complainant, and witbout any provision in 
any law, organlc or statutory, of the state of Californiâ, providlng for such 
notice ; that they were fixed arbitrarily and at random, and by mère guess- 
worb, and were not based upon actual value of the property, but upon the 
mère whim of the board of supervisors; that said board never dld déter- 
mine or prétend to détermine the value of the property of thé complainant 
actually in use or to be used, but the évidence upon which the board acted 
was mère hearsay and unsworn statements ; that the rates were flxed by the 
board without regard to complainant's rlght to a reasonable income, based 
on the cost or the actual value of the property owned by the company and 
used in supplying water to San Francisco and its inhabitants, without regard 
to complainant's indebtedness, or the annual interest thereon, or its actual 
operating expenses or taxes, or the right of its stockholders to a reasonable 
or any dlvldend on their stock, without any allowance for dépréciation, with- 
out référence to the value of the service rendered or to be rendered, and 
without taking into account the value of the franchise and golng business." 

In the bill of complaint for the second suit, and again in the bill for 
the third suit, it is alleged that complainant had acquired, at a cost of 
many hundreds of thousands of dollars lands, water rights and prop- 
erties for its reasonably immédiate use in supplying San Francisco 
with water ; that it is preparing such property for such use, and that 
such properties are reasonbly worth many millions of dollars, but 
the défendants hâve ref used to take such values into considération in 
any way in fixing the value of complainant's plant, or in establishiiig 
rates. In complainant's bills for 1904 and 1905 it is alleged that the 
value of the franchise and going business should be a part of such 
actual value, and should be added to the values of said properties; 
that the franchise increases the value of the plant many million dol- 
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lars, and the going business has a distinct, intrinsic, and separate value 
of many millions of dollars beyond the actual value of the plant. 

Thèse allégations are denied. Défendants take the position that 
complainant is entitled to no income from water rates, except upon 
property actually used in supplying the water, and that property ac- 
quired and being prepared for future use should not be considered. 
Défendants also deny that complainant has any franchise, and deny 
that the going business has added anything to the value of the tangible 
property, or that it has any value beyond the value of the plant actu- 
ally in use. 

Complainant is dissatisfied both with the valuation and the rate 
adopted by the board of supervisors. It allèges that the entire prop- 
erty is worth more than $50,000,000 ; that its actual cost to the stock- 
holders was as f ollows : 

January 1, 1903 $,'56,2.53.235 70 

January 1, 1904 38,792,040 01 

January 1, 1905 50,513,722 98 

This actual cost is ascertained by adding to the proceeds arising 
from assessments and from contributions by stockhoklers, interest 
thereon compounded annually at current contemporary rates, and de- 
ducting ail dividends paid, plus interest thereon, compounded in like 
manner. Complainant's demands are thus summarized in the opening 
brief and argument : 

"That the value of complainant's property, used and useful in supplying 
the City of San Francisco and Its inhabitants with water, is the suni of .$45,- 
000,000 ; that complainant is entitled as a return (to) 7 per cent, on the 
value thereof; that the varions ordinances establishing rates hère com- 
plaiued of be declared unreasonable, conflseatory, and of no efCect; that this 
complainant is entitled to a water rate which shall produce 7 per cent, upon 
the valuation of $45,000,000, and in addition thereto shall produce a sum 
sufflcient to remunerate this complainant for its operating expenses, taxes, 
and a fund for dépréciation ; that this court further détermine the value of 
complainant's franchise, and its value as a going concern, and the value of 
its good will, and ail other Intangible éléments of value ; and * • * that 
the injunctlon hereln issued be made perpétuai, and that such further relief 
be granted complainant as is In accordance with the prayer of its several 
bills and in accordance with the usages of equity." 

The three suits are tried together under a stipulation that ail tes- 
timony shall be considered as taken separately in each case. The 
évidence consists of some 7,000 pages of typewritten testimony and 
240 exhibits, many of which are voluminous and complicated. 

The Spring Valley Waterworks, complainant in the first suit, was 
a California corporation, having an issued capital stock of $14,000,- 
000, divided into 140,000 shares, of the par value of $100 each, and 
distributed among more than 1,800 stockholders. In September, 1903, 
ail the property of the Spring Valley Waterworks passed into the 
possession and ownership of the Spring Valley Water Company, also 
a California corporation, having a capital stock of $28,0C)0,0OO, di- 
vided into 280,000 shares, of the par value of $100 each. The market 
value of this stock June 1, 1904, was from $37 to $38.50 per share. 
A like value is alleged for May 1, 1905. The dépréciation in the 
market value of the stock is claimed to be the resuit of unjust and 
unfriendly rate régulation. 



144 192 FEDERAL REPORTER 

The interest-bearing indebtedness of the company, and the actual 
interest charged thereon, as stated in the pleadings, was as follows: 
For 1903 and 1904, principal $13,975,000, interest $708,500; for 1904 
and 1905, principal $14,975,000, interest $715,000; for 1905 and 1906, 
principal $15,975,000, interest $778,500. 

The following rules will in this opinion be regarded as settled: 

1. Property devoted to public use is subject to public régulation. 

2. The use of ail water, when appropriated for sale, rental, or 
distribution, is a public use, and subject to the régulation and con- 
trol of the state in the manner prescribed by law. Const. Cal. art. 14. 

3. Under the law it is the duty of the board of supervisors of the 
city and county of San Francisco, in the month of February of each 
year, to fix by ordinance the rates to be collected by any person, 
company, or corporation for the use of water to be supplied to that 
city and county during the year commencing on the Ist day of July 
thereafter. The ordinance by which such rates are established shall 
continue in force one year, and no longer. Const. Cal. art. 14, § 1 ; 
Spring Valley Water Co. v. City and County of San Francisco (C. 
C.) 165 Fed. 667, 669. 

4. The rates so fixed must be sufficient to afford a compensation 
for the water to be supplied which is just and reasonable, both to 
the company rendering the service and to the public. The board of 
supervisors may not, under the guise of régulation, establish rates 
which will deprive the water company of the whole or any portion 
of that which under the circumstances is a just and reasonable re- 
turn for the use of its property devoted to public service. The use 
and profits of property are themselves property, and are alike under 
the protection of the fédéral Constitution. 

5. Rates established by ordinance of the board of supervisors are 
presumed to be just and reasonable, and the burden of proving the 
contrary is upon complainant. Contra Costa Water Co. v. City of 
Ôakland (Cal.) 113 Pac. 668; Railroad Com. of Louisiana v. Cum- 
berland Téléphone & Telegraph Co., 212 U. S. 414, 29 Sup. Ct. 357, 
53 h. Ed. 577. 

6. It is not within the power of the court to fix or regulate water 
rates. That is purely a législative function, and cannot be exercised 
by this tribunal. But whether rates already established are just and 
reasonable is a question for the court. If the court, in the exercise 
of its judicial discrétion, détermines that a rate so fixed is unreason- 
able, that détermination must prevail over any presumption in favor 
of the ordinance. This court cannot control the discrétion of the 
board of supervisors ; it bas no power to review, revise, or correct 
an ordinance fixing water rates ; it bas no authority to substitute its 
judgment for that of the board. It cannot interfère with the collec- 
tion of rates established under such an ordinance, "unless they are 
so plainly and palpably unreasonable as to make their enforcement 
équivalent to the taking of property for public use without such 
compensation as under ail the circumstances is just both to the com- 
pany and to the public." Prentis v. Atlantic Coast Line Co., 211 U. 
S. 210, 29 Sup. Ct. 67, 53 L. Ed. 150; Spring Valley Water Co. v. 
San Francisco (C. C.) 165 Fed. 667. 
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7. There is but one issue for the court to détermine : Are the wa- 
ter rates in question se unjust and unreasonable as to be confisca- 
tory? This question nmst be answered by the court from its own 
independent investigation, witliout référence to the metliods of in- 
vestigation pursued by the board of supervisors. Spring X'alley Wa- 
terworks v. San Francisco (C. C.) 124 Fed. 574, 384; Spring Val- 
ley Water Co. v. San Francisco (C. C.) 165 Fed. 667, 681. 

8. What the company is entitled to demand, in order that it may 
bave ju.st compensation, is a fair return upon the reasonable value of 
the property at the time it is being used for the public. San Diego 
L. & T. Co. v. National Citv, 174 U. S. 739, 757, 19 Sup. Ct. 804, 
43 L. Ed. 1154; San Diego L. & T. Co. v. Jasper, 189 U. S. 439, 442, 
23 Sup. Ct. 571, 47 h. Ed. 892; Willcox v. Consolidated Cas Co., 
212 U. S. 19, 41, 29 Sup. Ct. 192, 53 L. Ed. 382. 

9. The public bas a right to demand that no more shall be cx- 
acted than the services rendered are reasonably worth. The public 
cannot be subjected to unreasonable rates, in order simply that stock- 
holders may earn dividends. Covington & Lexington T. R. Co. v. 
Sanford, 164 U. S. 578, 597, 598, 17 Sup. Ct. 198, 41 L. Ed. ^560; 
Spring Valley Water Co. v. San Francisco (C. C.) 165 Fed. 667. 

10. Cost of reproduction is not a fair measure of value, unless a 
proper allowance is made for dépréciation, because ail constructive 
portions of the plant are subject to decay, and to be worn out or 
consumed by use. Knoxville v. Knoxville Watei Se , 212 U. S. 1, 
29 Sup. Ct. 148, 53 L. Ed. 371 ; Contra Costa Water Co. v. City of 
Oakland (Cal.) 113 Pac. 668. 

11. Original cost is not always a fair criterion of présent value, 
because the plant may bave cost too much, or it may be of unnec- 
essary dimensions. If it bas increased in value since its acquisition, 
the company is entitled to the benefit of such increase, if such in- 
creased valuation does not require a return so large as to be unrea- 
sonable and unjust to the public. Willcox v. Consolidated Gas Co., 
212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382 ; Beale & Wyman on 
R. R. Rate Régulation, § 342. 

12. The aggregate vajue of bonds and issued capital stock of the 
company at présent market prices is not a reliable index of the value 
of the plant, because such prices often rise and fall from the opération 
of causes which hâve little or nothing to do with the real intrinsic 
value of the property, and the bonded or other indebtedness of the 
company may exceed the actual value of its property. 

[1] The most important fact to be determined is the value of the 
property. The value to be ascertained is the value at the time of the 
inquiry. Only that property is to be considered which was then used 
and useful in supplying San Francisco with water. 

[2] Among the proper matters to be considered are the original 
cost of construction ; the amount expended in permanent improve- 
nients ; the amount and market value of stock and bonds ; the présent, 
as compared with original, cost of construction; the probable earning 
capacity of the property under the particular rates prcscribed by the 
ordinance for each of the years in question ; the sums required to ipeet 
192 F.— 10 
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operating expenses; what it will cost to obtain water, equal in quan- 
tity and quality to the présent supply, from the next most available 
source; the dépréciation suffered by that portion of the plant which 
is worn by use or action of the éléments, or shorn of its value by 
newer, cheaper, and more efficient appliances and machinery ; the f act 
that the plant has a franchise and is a going concern, with an estab- 
lished business and thousands of customers, whose buildings are con- 
nected with the distributihg System; and appréciation in value since 
the varions properties constituting the plant were acquired. To each 
of thèse factors just and proper weight must be given; and, finally, 
the resuit must be the reasonable and fair value of the plant as be- 
tween the company and the public. 

The property thus to be appraised naturally falls into four geo- 
graphical divisions : The Peninsula System ; the Alameda System ; 
the Lake Merced property; and the city distributing System. 

The Peninsula system includes some 18,740 acres of land south of 
San Francisco, oh which are three large artificial lakes, the Pilarcitos, 
the San Andréas, and the Crystal Springs. The Pilarcitos, constructed 
before 1868, at an élévation of about 700 feet, covers 105 acres of 
land, and is capable of holding 1,000,000,000 gallons of water. The 
San AndreaSj constructed before 1870, at an élévation of 450 feet above 
the sea, covers 475 acres, and holds 5,500,000,000 gallons. The Crys- 
tal Springs, completed in 1890, at an élévation of 280 feet, covers 
1,300 acres of ground. Its capacity is 19,000,000,000 gallons. The 
dam is a concrète structure, 145 feet in height; it is of sufficient 
strength to support an additional height of more than 30 feet; thus 
its capacity may be increased to 29,000,000,000 gallons, and its sur- 
face to 1,730 acres, or nearly 2% square miles. The three réservoirs 
supply San Francisco daily about 15,000,000 gallons of water. The 
combined storage capacity of the three is 25,500,000,000 gallons, or 
about 3,267,000,000 cubic feet, an amount almost sufficient to supply 
San Francisco for two years. The Alameda System lies east of San 
Francisco Bay. Beyond Sunol there are about 600 square miles of 
territory drained by Alameda creek and its tributaries. This stream 
naturally flows through Sunol Canyon to the bay. Immediately above 
Sunol are about 1,000 acres of gravel bed. Across Sunol Canyon, 
resting on the bedrock, an underground dam holds back the subsur- 
face flow ; 14,000 feet of cement-lined tunnels collect the water af ter 
it has filtered through the gravel. The holdings of the company 
amount to about 6 per cent, of this entire watershed area, or 23,339.- 
59 acres, located at points most favorable to the control of its output. 
From this source about 15,000,000 gallons of water daily are sent to 
San Francisco. It passes under the bay near Dumbarton Point, 
through four large submarine pipes; thence it is taken to Belmont 
pumping station, and theîre forced into the city. Within the city, con- 
stituting the distribution system of the company, there are nine dis- 
tributing réservoirs, with a joint capacity of 87,000,000 gallons, and 
410 miles of distributing pipes, carrying water through the streets to 
more than 49,000 customers. Thèse mains are connected with nearly 
eyery building, public or private, in the city. It has nine pumping 
stations, with a total daily capacity of 72,000,000 gallons, more than 
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76% miles of iron pipe, from 22 to 54 inches in diameter, and 6 miles 
of tunnel. 

The Lake Merced property lies within six miles of the center of the 
city. It includes 2,730 acres of land, on which is a lake covering 400 
acres and capable of holding 2,500,000,000 gallons of water. Its 
daily output is about 3,000,000 gallons. By raeans of a pump on the 
south arm of the lake, this water can be forced into the company's 
mains. 

Seven engineers hâve examined this property and testified as to 
its value. Their estimâtes range from $22,736,643.55 to $70,000,- 
000. No two of them agrée. The fact that thèse men, among the 
most eminent in their profession, after months, and even years, as 
in two cases, of careful investigation, should arrive at results so far 
apart, shows that the problem is one of unusual dilRculty. 

The experts for complainant value the property thus : 





Mr. Schussler. 


Mr. Adams. 


Mr. Schuyler. 


Mr. Hering. 


Structures 

Laiids and water rights.. 

Stock on hand 

Metera 

Going concern 

Intangible value 

Franchise 

Téléphones 


$19.467,000 
31,932,000 

270,000 


$16,062,443 
17,886,948 

or 

22,886.948 

219,098 

160,000 

5,071,509 


$17.924,806 
28,030,000 


$19,649,000 
20,121,900 
















5,000,000 




































Less amount deducted to 
get round figures 


.f51,660,000 
169,000 




Totals 


51,500,000 


840,000,000 

or 
$45,000,000 


845,960,000 


$44,770,900 



The experts for défendants value the property as follows: 





Mr. Grunsky. 


Mr. Grunsky. 


Mr. Dockweiler. 


Mr. Fitzgerald. 


Structures 


(Jan. 30, 1903) 

$14.500,830 

9,339.539 

269,000 


(Jan. 26, 1904) 

$15,076,744 

9,395,968 

185.500 


$13,672,086 

10,111,304 

270,000 


$17,367,400 

4,104,243 

250,000 


Lands and water rights. . 

Stock on- hand 

Meters 


Going concern 


1,400,000 
















Franchise 


2,500.000 
15,000 








Téléphones 


15,000 




15,000 


Mi.^icellaneou.s 




1,000,000 










Totalg 


$28,024,389 


$24,673,212 


$24,053,390 


$22,736,643 
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Mr. Stearns, a witness for complainant, and Mr.: Duryea, a witness 
for défendants, estimate the total value of the plant at $70,000,000 
and $25,451,000, respect! vely. 

Mr. Fitzgerald states that his estimate "is based only upon the ac- 
tual reasonable cost of construction at the time the works vvere built, 
and the cost to the company of its lands, both of the sources of sup- 
ply and in the city." This amount differs but little from the actual 
cost of the property as reported by Mr. Wenzelberger, after an ex- 
amination of the company's books. It is also in substantial accord 
with the cost as estimated by Mr. Dockweiler. No allowance, howev- 
er, is made for dépréciation in structures, or for appréciation in value 
of land since it was originally acquired. 

Mr, Dockweiler, after what appears to hâve been a most exhaustive 
exaniination, extending over more than two years, fixes the primary 
cost of that portion of the plant in use January 1, 1904, at $22,880,462.- 
71. The présent value of the property on the same date he fixes at 
$24,053,390. This he ascertains by appraising the water rights, rights 
of way, and various tracts of land, and by estimating the value of the 
structures, as they were on the last-mentioned date. The former he 
fixes at $10,111,304, and the latter at $13,942,086. 

Mr. Duryea says that a substitute System capable of supplying San 
Francisco with 50,000,000 gallons of water per day from proper- 
ties of the Bay Cities Water Company can be had at a cost of $25,- 
451,000, and that the cost of a similar System, supplying the city but 
.35,000,000 gallons per day, the average présent output of the Spring 
Valley plant, would not exceed $20,000,000. 

Mr. Grunsky arrived at his valuation, $28,024,389, after an exami- 
nation made ofEcially as city engineer. He fixes the value of the Ala- 
meda property at its original cost. The values of remaining portions 
of the System are obtained by actual appraisement of lands and struc- 
tures. In his report to the supervisors he fixed $1,400,000 as the value 
of going business, which Hè estimated as being 25 per cent, of the 
valuation of the city distributing System. This was given because 
there are numerous connections between the company's distributing 
System and the service pipes of customers, and also to cover contin- 
gencies. $2,500,000 he allowed for franchise. This amount he fixed 
at 10 per cent, of "a reasonable estimate of the cost of reconstructing 
and reacquiring the properties, including the value of the established 
"business." 

Some time prior to thèse suits, Mr. Grunsky as city engineer, esti- 
mated the cost of bringing a supply of water to San Francisco from 
ihe Tuolumne river at $39,531,000. His plan contemplâtes two réser- 
voirs in the Sierras, L,ake Eleanor and Hetch Hetchy, with a joint 
storage capacity of 60,000,000,000 gallons. When released from the 
réservoirs the water will flow l2 miles in the channel of Tuolumne 
river, and thence through tunnels and canals to the east side of the 
San Joaquin Valley. From that point it will be taken through two 
48-inch pipes to Altainont, where it vi^ill be pumped ôver the pass, then 
piped to San Francisco, and delivered at an élévation of 200 feet. The 
distance covered will be 165 miles. Mr. Grunsky's plan also includes 
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a 3,000,000,000 gallon réservoir, with a pumping plant capable of rais- 
ing 40,000,000 gallons of vvater per day at Belmont, in order to pro- 
vide water for the city in case of accident or emergency. Mr. Grun- 
sky's belief is that this plant vvill deliver daily between .50,000,000 and 
60,000,000 gallons of water at the south line of San Francisco. The 
city distribution System, besides piping, will include two large re- 
ceiving réservoirs, one on the House of Refuge tract, and the other 
on Mission road and Amazon street, with a joint capacity of 154,- 
000,000 gallons, six service réservoirs, with a combined capacity of 
57,000,000 gallons, 15 steel tanks, capable of holding in the aggregate 
over 7,000,000 gallons, and two pumping stations. His estimate of 
cost is as f ollows : 

Works for collection, storage, and delivery of water .'fi30,T24,0(K) 

City distribution sy.steiii 8,807,000 

Total $30,531,000 

After examining Mr. Grunsky's plans and estimâtes, Mr. Stearns 
says that the original cost will be $54,400,000; that additions and re- 
newals, which rriust be made, and future taxes and operating expenses, 
which must be paid, will cost much less for the Spring Valley prop- 
erty than for the proposed System. The présent worth of this différ- 
ence he estimâtes at $16,100,000. Adding this sum to the original 
cost, $54,400,000, he obtains $70,500,000, and déclares the final resuit 
of his computation is that the Spring Valley plant, measured by the 
Tuolumne scheme, is worth $70,000,000. , 

Mr. Hering is of the opinion that Mr. Grunsky bas underestimated 
the cost of iron pipe, and failed to make a proper allowance for in- 
terest during construction ; that the proposed open channel between 
the lake outlet and the San Joaquin valley is impracticable. He fixes 
the minimum cost of constructing the Tuolumne plant at $55,000,000. 
He finds the value of the tangible property of the Spring Valley 
Water Company as follows: 

City distributing systeiu $ 7,700,000 

Work.s foi- coUeeting and conveying water to di.stributiiiK re.ser- 

volrs ; 11,940.000 

Kiglits of vvay 517,000 

Real estate for storage réservoirs, watersUeds, and other puriioses 12,40S.90O 
Water rlghts 7,100,000 

Total .$39,770,900 

To this last amount 'Sir. Hering adds one-third of the diiïerence 
between the value of the physical plant and the cost of the next avail- 
able substitute ; that is, one-third the différence between 539.770,900 
and $55,000,000. The resuit, $45,000,000, in round numbers he says 
is the least value of the Spring Valley plant which would be fair. 
He values the water rights at $150,000 per 1,000,000 gallons of daily 
delivery, the watershed lands at $100, and the réservoir sites at $1,500 
per acre. 
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In Mr. Schuyler's opinion — ■ 

Tàe cost of the Tuolunine System wlll be ?54,896,00O 

By comparison wlth this figure he estimâtes the appréciation in 
value of real estate and water riglits of the Spring Valley Wa- 

ter Company slnce purchase to be $16,497,000 

To this he adds his estima te of their original cost $11,539.000 

Wfalch gives as liis total estimate of the value of the lands and 

water rights. $28,o;{6,000 

Addlng to this figure hls estimate of construction '. .$17,924,000 

He flnds the total value of the plant to be $45,960,000 

He concludes that: 

"The reasonable value of the property (or rate-flxiug purposes is not far 
from this figure, or between this and $40,000,000." 

Mr. Adams considers, first, that in order to pay stockholders cur- 
rent rates of interest on their investment from its inception, the prop- 
erty should hâve a vahie of $50,500,000. This àmount is jmade up 
as follows: 

Direct contribution in cash by stockholders $ 9,177,496 82 

Amount realized from sale of outstandiug bonds 15,975,000 00 

Différence; between divldends actually paid by the company and 
Interest on stock investment computed at current contempo- 
rary rates 25,361,226 16 

Total $50,513,723 00 

Second, that the actual investment, exchtsive of loss to stockholders 
from lack of revenue subséquent to 1880, but inclusive of such loss 
prior to that date, amountingto $5,671,000, wouldbe from $35,000,000 
to $36,000,000; third, that the cost of a complète substitutional 
System would be fully $50,000,000; fourth, that the value of the 
service limits the value to be placed on the property to $40,000,000 
or $45,000,000; fifth, that a valuation of $35,000,000 is too low to 
yield a proper income to stockholders. He therefore concludes that 
the Works are worth from $40,000,000 to $45,000,000 for rate fixing 
purposes. 

In coming to this conclusion his judgment was chiefly influenced 
by the idea that rates to consumers "should not be increased beyond 
a 'certain point in pursuit of a sound public policy, in the interest of 
both the water company as well as the rate payers." He includes in 
this estimate the value of the going business at $5,671,000. This sum 
he estimâtes is equal to the loss of income resulting from the failure 
of the business to yield current rates of interest on the investment 
from the beginning of the business until the year 1880. The value of 
the going business is thus measured by the deficiency of revenue prior 
to 1880. 

Mr. Schussler, after examining Mr. Grunsky's estimâtes and plans, 
says that the proposed Tuolumne system will cost $55,000,000. Ex- 
cluding the cost of the receiving and distributing réservoirs and the 
city distributing System, he concludes that it will cost in round num- 
bers to bring the Tuolumne water to San Francisco $45,900,000. De- 
ducting from this $16,162,000, "the total cost of ail the constructed 
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Works of the Spring Valley Water Company now gathering, storing, 
and producing its water supply and conveying it to its distributing 
réservoirs, including the value of the Lake Merced property, minus 
the water rights to its outflow and also including the MillJDrae and 
Belmont pumping properties," the balance, $29,738,000, représenta, 
according to Mr. Schussler, "the value of the entire combination of ail 
the properties, réservoir sites, watersheds, and water rights of the 
Spring Valley Water Company in San Mateo, Alameda, and Santa 
Clara counties, also including the water rights pertaining to the outflow 
of Lake Merced, in San Francisco county." To this amount he adds 
$26,431,000, the cost, as he estimâtes it, of reproducing the con- 
structed works of the company, including their rights of way, the 
value of the Lake Merced property, and ail the city real estate, includ- 
ing the pumping plants at Belmont and Millbrae. Thus measured by 
the estimated cost of the Tuolumne System, Mr. Schussler finds the 
value of ail properties and works of the Spring Valley Water Com- 
pany to be $56,000,000; substracting from this $4,500,000, his esti- 
mated value of properties not in use, he finds the value of the works 
combined now actively employed in supplying San Francisco with wa- 
ter to be $51,500,000. 

The five experts, Mr. Schussler, Mr. Schuyler, Mr. Hering, Mr. 
Adams, and Mr. Stearns, agrée that Mr. Grunsky's estimated cost of 
the Tuolumne scheme is too low. Mr. Adams fixes the underestimate 
on iron pipe alone at $5,468,000; Mr. Schuyler at $6,426,000; Mr. 
Schussler and Mr. Hering at $12,694,000. Mr. Grunsky has omitted 
interest during construction. This, according to Mr. Adams, would 
amount to $5,468,000; according to Mr. Schuyler, $6,741,615 ; accord- 
ing to Mr. Schussler, $3,045,000; according to Mr. Hering, $3,800,- 
000. The cost of iron pipe, one of the largest items entering into the 
construction of the proposed system, is estimated by Mr. Schussler for 
piping actually laid in the ground at 11% cents per pound, by Mr. 
Schuyler at 9.1 cents, by Mr. Adams at 8.8 cents, and by Mr. Grun- 
sky at 6.8 cents. 

Thus it appears that estimâtes on cost of the substitute system, 
made by complainant's witnesses, range from $50,000,000 to $70,500,- 
000. Estimâtes on cost of iron pipe vary from 8.8 to 11% cents per 
pound. Estimâtes on présent value of real property, measured in 
greater or less degree by cost of the Tuolumne scheme, are as follows : 

Mr. Adams, between $17,000,000 and §22,000,000 

Mr. Herins §21,121,900 

Mr. Schuyler $28,036,000 

Mr. Schussler §29,738,000 

And estimâtes of the value of the entire Spring Valley plant vary 
from $40,000,000 to $70,000,000. A measure of value which leads to 
such varions results, when applied by the most compétent engineers, 
is of little practical use. A very large portion of the value thus found 
for the Spring Valley plant is simply a matter of expert opinion, 
which disappears if Mr. Grunsky's estimate is correct. 

The ordinance in question is presumed to be valid, and to provide 
rates which will yield an income both just and reasonable. The re- 
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spect due from courts to législative bodies demands that such an or- 
dinance shall not be lightly set aside. If inyalid, its invalidity must 
be shown by évidence which is clear, certain, and convincing, 

In connection with thèse estimâtes, as well as the differing valua- 
tions made by the company's officiais at the rate investigation before 
the board of supervisors in 1901, when set against the values found by 
Mr. Grunsky, Mr. Dockweiler, and Mr. Duryea, I cannot do better 
than quote the language of Mr. Justice Peckham in Willcox v. Con- 
solidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L- Ed. 382: 

"Where a large aniount of the total value of a mass of différent ijroperties 
consists In the value of real estate, which is only aseertained by, the varyiug 
opinions of expert witnesses, and where the opinions of the plaintllïs' wit- 
uesses differ qiilte radically from those of the défendants, It is apparent that 
the total value must neeessarily be more or less in doubt. It, in other words, 
becomes matter of spéculation or conjecture to a great extent." 

[3] In the 1908 case the court expressed itself thus in relation to the 
cost ©f a substitutional System as a factor in fixing the value of the 
plant : 

"Even If perniissible, a valuation of the plant, based on the estimated cost 
of the uext available substitutional System, is at best problematlcal. There 
may be other équivalent substitutes which are cheaper. We must reckoii, 
not only with the uncertainties of the estimate itself, with the relative serv- 
iceability and permanency of the substitute systeui, with the relative quan- 
tity and quality of water which it is capable of furnishing, but also with 
Tindiscovered and overlooked éléments which may greatly affeet the cost. 
There is, however, a still more serious objection to this method of valuation. 
To say the value of the Spring Valley land and water rights for rate-flxing 
purposes is to be measured by the cost of the ïuolunmé System is to say that 
the priée of Spring Valley water shonld be flxed by comparison with the cost 
of bringing water from Hetch Hetchy. The same method was applied to 
railroad charges when rates were based on the cost of hauliug freight by 
mule teams, that mode of transportation being the next most available sub- 
stitute. The owner of private property sets the priée at which others may 
buy or use it ; he cannot be compelled to aecept less ; this is his right of 
coutraet ; but when he dévotes his property to publie use, he must submit to 
the right of the publie to regulate his compensation for such Use down to 
what is just both to hhuself and to the publie, aud that compensation is to 
be based, not on the cost of the next available substitute, but on a fair, rea- 
sonable value of the property at the time it is used for public convenience. 
While the cost of a substitute System may be considered in finding the rea- 
sonable value of the Spring Valley plant, it cannot be a coutrolliiig élément.. 
Otherwise, by securiiig control of ail available sources from which water 
can be brought to San Francisco, the Company might force a greatly exag- 
gerated value upon its plant for rate-flxing purposes. and thus âbsolutely 
defeat the very object of government régulation." Spring Valley Water Co. 
V. San Francisco (C. C.) 165 Fed. 667. 

Complainant's disapprova;! is thus stated: 

"We submit that this aruiounces the principle that appréciation In total 
value, due to the monopoUstic feature growlng out of the ownershlp of ail 
available sources, shall not be allowed, beeause the service is inipressed with 
a public use, and that this item of valuation, inséparable from the whole, 
will be disregarded. We hâve previously demonstrated the error of this 
view. The property may be subject to rights in the publie, but it continues 
to be a subject of private ownershlp. There has been an exercise of super- 
visory police power only — no élément of value has been taken by the publie, 
and subtracted from corporate assets, and, when valuation is at issue, the 
élément of monopoly, if it exista, has as much value in the case of a public 
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as in the case of a (irlvate corporation. Tlie very fact that 'water is a neces- 
sity of life" proves tlie value of its control. It must be giveii to the pul)lic, 
but that lu uo way lessens its value. The fact that ail surroundiug sources 
are in the hauds of one corporation is an eleuient of value accrutag to tUe 
corporation, and uot to the public. In other words, régulation extends only 
to use and inconie. It ueither attempts to, nor does it in fact. lessen value. 
We l>elieve that the court bas failed to make this distinction. * * * 
Ihere are no lands and uo water rights wlthiu .50 miles of the city whicii 
Dùght serve to forni even the nucleus of a waterworks to supply !^an Fran- 
cisco with water. Xearly ail such properties are owned by complaiuaut, and 
what are not owned by it are lu the ownershlp of other conipaules. actually 
serving eonununities with water. * * * Thèse circunistanees. which are 
accurately stated froni the city's own showing hère, make it impossible to 
apply to the aseertainnient of value of our real estate, outside of San Fran- 
cisco, the method of valuation which would obtain if other properties exlsted 
in the same localities, and were available for the purposes for which ours 
are used. * * * 'jhe best guide for deterniining value Is the necessary 
cost of acqulring siniilar property, capable of the same service, or, what we 
concelve to be the same thlng, the investment that will be required to enable 
one to render an équivalent service to that rendered by this company. 
* * * What we do maintalh is that value is measured by the cost of the 
most available adéquate substitute. * * * If water could be obtalned of 
equal quality and quantity from other sourœs, the cheapest posslbillty would 
be the liniit of value. « * * The showing made Is that San Francisco 
must bave water. Tliere is no intimation that she can get it cheaper thaii 
from the Tuolunme. The unqualified showing is that the Tuoluinne is the 
most available System. * * * \Ve do not say that the value of our plant 
is the cost of the Tuolumne System simply because it is the Tuolumne Sys- 
tem, but that it is the value of the Tuolumne System because the Tuolumne 
System has been shown to be the cheapest and the most available. * * * 
I hâve never contended, and I do not now eontend, that your honor is com- 
pelled to take as the measure of value of this property what it would cost 
to brlng a supply of water from the Tuolumne. I do claini, however, that 
one of the circunistanees which you may and should take into considération 
is what it would cost to render the same service to San Francisco that was 
being rendered in the year 1903 by complainaut." 

The quotations présent in clear relief the real issue in this whole 
controversy. Having secured ail available réservoir sites, water rights, 
and watershed lands within 50 miles, the water company says to the 
city: You must hâve water. If you do not take ours, you vi'ill be 
compelled to go to the Sierras for an adéquate supply. It is the only 
available source ; consequently our property, for the purpose of de- 
terniining what we are entitled to charge you for water, is worth as 
much as it will cost you to construct a plant which vi^ill bring an ade- 
cjuate supply from the Tuolumne. Your right to regulate does not ex- 
tend to value. The rate-fixing body — 

"has no discrétion, absolutely none, in deterniining vaine. To .say that it has 
any discrétion in deterniining value is to say that it may whittle it to a 
ï)oint. The only matter in which it bas any discrétion, if it has any at ail, 
is in the rate of return. It has no disci'etion, even in that respect, * * « 
to go below the current rate of interest. ♦ * * It must tind value as it 
exists." 

Under this thin disguise it is easy to recognize the old and familiar 
doctrine that he who has a monopoly is entitled to charge what the 
traffic will bear. But, instead of applying the principle directly to 
ratés, it is hère used to elevate the value, which is the most important 
factor in fixing them. 
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The purpose and design of the law which provides for public régu- 
lation o£ water rates was and is to regulate the charge for services 
like those rendered by complainant down to what is just and fair and 
reasonable as between the person performing and the person receiving 
the service, and to eut off ail above that which represents, not the rea- 
sonable worth of the service, but the power which flows from unre- 
stricted control of the sources of supply and the means of distribution. 

Complainant insists that reproduction cost and substitutional cost 
are équivalent terms, and that it is illogical to apply this method to 
the détermination of the value of structural portions of the plant, and 
deny its application when determining the value of lands and water 
rights. 

In Consolidated Gas Company v. City of New York (C. C.) 157 
Fed. 849, 854, the value fixed was — 

"what It would cost presently to reproduce each item of property (Includ- 
ing real estate) in its présent condition, and capable of giving service ueither 
better nor wOrse than it now does." 

Reproduction value was there considered to be the same thing as 
présent value, properly considered. In that case there was a question 
as to the vast appréciation in value of lànd on Manhattan Island, due 
to causes which aiïected ail New York realty alike, and whether the 
Company was entitled to the benefit of such appréciation; but there 
was no question as to monopoly value of any portion of the plant. 
If the gas Company had secured every available site and ail facilities 
for manufacturing gas, not only within the city, but within 50 miles 
thereof, there would hâve been presented the unique question which 
confronts us hère. The most striking characteristic of monopoly is 
its tendency to render reproduction by people other than itself difficult 
and impossible. If the Spring Valley Water Company had the same 
control over lumber, steel, iron, and other materials used in construc- 
tion which it has over the sources from which water can be obtained, 
there would probably be much dispute as to whether reproduction 
value of structures is the same thing as présent value properly con- 
sidered. 

As was said in the 1908 case, complainant acquired its water rights, 
réservoir, and watershed lands, and devoted them to public service 
under a law which permitted, and now requires, public régulation; 
and many of them were acquired after the adoption of the constitu- 
tional provision : 

"The use of ail water now appropriated, or that may hereafter be appro- 
priated, for sale, rental, or distribution, is hereby declared to be a public 
use, and subject to the régulation and control of the state, in the manner to 
be prescribed by law." 

What complainant did was done with open eyes. Under the law it 
was entitled to no more than a fair return, not upon the monopoly 
value, but upon the reasonable value, of the property at the time it 
was being used for the public. 

[4] It is impossible to consider the constant use of the word "fair" 
or the word "reasonable," in connection with value, by ail the fédéral 
courts and the courts of this state in practically every récent statement 
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of this ruk, without feeling that regard must be given to the service 
performed by the property; that reasonable value and fair value are 
not always and under ail conditions the précise équivalent of full ac- 
tual value, or the value which would be awarded in condemnation 
proceedings; that the value upon which a fair return is due is the 
value which under ail the circumstances is reasonable and fair as be- 
tween the public and the person who bas voluntarily devoted his prop- 
erty, or some portion or use thereof, to public convenience. 

In San Diego L. & T. Co. v. National City, 174 U. S. 735, 757, 19 
Sup. Ct. 804, 811 (43 L. Ed. 1154), it is said that a fair return to which 
the owner of such property is entitled cannot always be based — 

"upon the total amount invested, because some portion of that which Is ac- 
quired by the Investment may be nelther neoessary or presently «seful for 
the public service." But the fair return is to be based upon the fair présent 
value of that which Is used for the public beneflt, having due regard always 
to the reasonahle value." 

San Francisco should pay what is reasonable for the service ren- 
dered. It should pay for what it receives ; it should pay for no more, 
and no less. It is unreasonable to require payment for a service which 
is neither rendered nor received. It is equally unreasonable that the 
Company should expect payment for water which it does not deliver, 
or for the use of property which was neither used nor useful in pro- 
ducing, gathering, storing, protecting, or distributing the water which 
was delivered to the people of San Francisco between June 30, 1903, 
and July 1, 1906, the period to which our inquiry relates. As to this 
there is and can be no dispute. 

The average daily consumption is about 33,500,000 gallons; the 
daily capacity of complainant's plant is 35,000,000 gallons ; but it is 
alleged that with additional dams and aqueducts complainant's plant 
will be capable of supplying San Francisco with more than 110,000,- 
000 gallons per day. In other words, the plant is sufficient, with 
reasonable development, to supply the needs of San Francisco when 
it has a population of 2,000,000. 

The cOmpany has looked ahead for 50 years; it has invested wisely 
and judiciously; it has a great property; but it does not necessarily 
follow that the water rates in question are confiscatory because they 
fail to yield an income of 7, or 6, or even 5 per cent, on the full value 
of this property. 

On the western slope of the Peninsula there are lands and water 
rights owned by the company, which, if developed, would yield 18,000,- 
000 gallons of water per day ; but none of this is used for San Fran- 
cisco. The Portola réservoir, near Palo Alto, spreads over 340 acres 
of a 923-acre tract owned by the company. It is estimated that this 
source alone will ultimately yield the company more than 7,000,000 
gallons of water per day. This property has been valued by Mr. 
Schussler at more than $500,000. 

At Coyote Creek there are 11,300 acres 

At Ravenswood, about 1,900 " 

At Locks Creek 1.500 " 

In Ari-oyo Valle 4,121.8 " 
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There are extensive tracts of land in Alameda county, in San Cenito 
county, and at Clear Xake. From 1899 to 1903,, the company paid 
more than $142,000 for lands in Santa Clara county. In the city of 
San Francisco the company owns the Market Street réservoir tract, 
containing 12 50-vara lots, the Industrial School réservoir tract of 
42 acres, and the Lobos Creek property, valued by Mr. Baldwin, a 
witness for complainant, at $281,300, $126,600, and $66,665, respec- 
tively. It is unnecessary to mention more. The company admits 
thèse properties are not used in supplying San Francisco vi^ith water, 
and that thèse, with othér properties, now gone out of use or never in 
use, originally cost $2,523,625.75. Défendants claim the original cost 
of such property exceeds $4,600,000. 

The Calaveras, San Antonio, and'Arroyo Valle réservoir sites pré- 
sent another phase of the same question. By constructing dams on 
each of thèse sites, and by adding to the height of the Crystal Springs 
dam, Mr. Schussler says the présent storage capacity of the company 
can be increased from 28,000,000,000 to 100,000,000,000 gallons, and 
the daily outpùt from 35,000,000 to 100,000,000 gallons. "This in- 
crease," he says, "can easily be developed gradually, economically, step 
by step, as the demand for watér in San Francisco increases during 
the first half of the présent century." 

The Calaveras, San Antonio àrid Arroyo Valle sites, with adjacent 
territory, amounting to more than 18,000 acres, are apparently more 
or less useful at the présent time, with the exception of 4,421.8 acres 
in Arroyo Valle. They are useful, however, only as water-bearing 
properties. For ten yeârs or more some 2,700 acres of the Calaveras 
watershed and réservoir lands hâve been rented to tenant farmers for 
orchard and grain raising, at an annual rental which has been as high 
as $5,900. With the fîlter beds at Sunol and the wells at Pleasanton, 
thèse 18,000 acres enable the company to draw from the entire 600 
square miles of watershed an averagè of but 15,000,000 gallons of 
water per day. 

The Crystal Springs dam was constructed of sufficient thickness and 
strength to support an additional height of 30 feet. This addition, if 
made, will bring into use as water-covered land 430 acres which are 
now watershed. Défendants claim that the area of this — 

"dam is twice as large as expérience with otlier similar structures shows 
that it is required to hâve been, and that portion of this structure which i.s 
not presently useful represents a sum of at least $500,000." 

There is nothing in évidence tending to show that any addition to 
the Crystal Springs dam was contemplated before 1903, or that the 
430 acres diiïer in any respect from other watershed areas owned by 
the company, save in the possibility of being covered by water at some 
time in the remote future. The présent service of the above-mentioned 
properties, therefore, is but a small fraction of the duty which they 
could render with easy development. How, then, are thèse properties 
to be valued? If San Francisco were seeking to acquire them îor a 
municipal water system under the law of eminent domain, the price 
fixed would be the value of the property for the most advantageous 
uses to which it could be applied. 
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This rule lias been enunciated most dearly in Boom Co. v. Patterson, 
98 U. S. 408, 25 L. Ed. 206. In that case the défendant owned in fee 
an island and parts of two other islands in the Mississippi river. The 
possession of the islands fitted them, in connection with the west bank 
of the river, to form a boom of extensive dimensions, capable of hold- 
ing with safety from 20,000,000 to 30,000,000 feet of logs. For such 
a use the boom company sought to condemn the islands. The jury 
assessed their value at $9,358.33 for boom purposes, and the value for 
any other purposes aside from boom purposes at $300 only. The court 
sustained a final judgment in the sum of $5,500 in favor of the 
owner of the islands, declaring that the adaptability of the property 
for boom purposes was a proper élément for considération. 

In a condemnation proceeding, therefore, the examination of value 
could not be restricted to the water-bearing capabilities of the réservoir 
sites ; but inquiry would be made as to any and ail uses for which the 
lands are suitable, including their fitness for réservoirs. This, how- 
ever, is no more than jûst, because in such case the condemning par- 
ty would take the whole value of the property and every use to which 
it is adapted, as well as ail future appréciation in value. Ail would be 
taken and ail should be paid for. If the properties are to be considered 
separately, it is strenuously urged that the rule in eminent domain is 
the only safe, sane, and absolutely reliable guide for ascertaining value 
for rate-fixing purposes : 

"Considered separately, each is useful to tbe extent of its value for any 
and ail purposes, unless its inclusion at that priée would resuit in a valua- 
tion that would place an insupportable burden upon the consumers." 

In this connection it is suggested that property once devoted to a 
public use must continue in that use so long as it is useful, and that 
much of the property of this company will continue useful for ail 
time. 

The Constitution of California forbids the passage of any act by the 
Législature relieving the property of a public service corporation from 
the duty it was intended to perform. The Constitution was adopted 
and ratified in 1879. The Alameda property was not employed in sup- 
plying San Francisco with water until 1887 or 1888, when the first 
water was taken across the bay. If the company then devoted to the 
mère catchment of water lands which were immensely valuable for 
réservoir purposes, knowing that there was no immédiate need for 
réservoirs thereon, it certainly did so with its eyes open. 

There is to my mind a wide différence between the situation of the 
owner who is required to give up his property at a valuation fixed in 
condemnation proceedings and the situation of the Spring Valley Com- 
pany in this suit. The former has no option as to what shall be tak- 
en ; no choice as to quantity, price, or time. His property and ail its 
uses are appropriated, whether he will or not. The complainant hère 
was under no such constraint; it foUowed its own judgment, and 
largely consulted its own interest, in determining what property it 
would acquire for San Francisco's water supply, and when. It re- 
tains exclusive ownership, possession, and control, save only in this: 
After it has once applied a pièce of property to this purpose, it is not 



158 192 FEDERAL REPOBTEB 

at liberty to withdraw it, or to apply it to any other uses, so as to di- 
minish the quantity or impair the quality of the water necessarily used 
by and delivered to the city and its inhabitants. If the land produces 
crops of hay or grain, if it grows timber, if it contains coal, iron, or 
any valuable deposits, thèse ail belong to the company. The city has 
no right to eut a spear of grass, to remove a stick of timber, or mine 
a pound of coal; but ail this may be done by the company, if it can 
be accomplished without détriment to the city 's needed water supply. 
The city's interest in the property is no larger than its right to receive 
therefrom its necessary supply of pure water in return for a reason- 
able compensation. 

Mr. Justice Holmes says, in San Diego L. & T. Co. v. Jasper, 189 
U. S. 439, 446, 23 Sup. Ct. 571, 574 (47 h. Ed. 892) : 

"If a plant is built, as probably thls was, for a larger area than it flnds 
Itself able to supply, or, apart from that, if it does not yet hâve the custom- 
ers contemplated, neither Justice nor the Constitution requlres that say two- 
thirds of the contemplated number should pay a fuU return." 

In Water District v. Water Co., 99 Me. 371, 376, 59 Atl. 537, 539, 
Mr. Justice Savage uses the f ollowing illustration : 

"Suppose that a 500 horse power engine was used for pumping when a 
100 horse power engine would do as well. As property to be fairly valued, 
the larger engine might be more valuable than the smaller one, yet it could 
not be said that it would be reasonable to compel the public to pay rates 
based upon the value of the unnecessarily expensive engine." 

In Consolidated Gas Co. v. City of New York (C. C.) 157 Fed. 849, 
857, Judge Hough excluded from the valuation the présent worth of 
leased, vacant, and unimproved lands to the amount of more than 
$2,000,000, because they were not then in use. 

In Southern Pacific Co. v. Bartine (C. C.) 170 Fed. 725, 767, the 
court declared: 

"If a railroad is built into a new and sparsely settled territory, with a 
view of serving a large future population and developlng business, the Con- 
stitution does not require the few people and the small business of the prés- 
ent time to pay rates which will yield an Income equal to the full return to 
be gathered when the country Is populated and business developed to the 
fuU capacity of the road." 

To the same efïect see Beale & Wyman on R. R. Rate Reg. §§ 343, 
344, 462; Capital City Gaslight Co. v. Des Moines (C. C.) 72 Fed. 
829, 844; Boise City Irr. & L. Co. v. Clark, 131 Fed. 415, 65 C. C. 
A. 399. 

The value of property is the value of its uses. If but half com- 
plainant's land is used, a return on that half only should be exacted. 
The value of that half would be the reasonable value of the property 
in use. If complainant's land is susceptible of two equally advanta- 
geous uses, each of which may be exercised without détriment to the 
other, and only one of them is taken for the public, half the value of 
the property again would be the reasonable value of the property in 
use. When watershed lands are used for grain raising, under proper 
restrictions, neither use materially interfères with the other. So, also, 
lands may be employed at the same time both for water production 
and water storage. Neither use excludes the other. 
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In Long Branch Com. v. Tintern Manor Water Co., 70 N. J. Eq. 
71, 62 Atl. 474, 480, a much larger réservoir site was provided by the 
Company than was or would be necessary for many years to come. 
The original plans provided for a very large réservoir, including a high 
dam ; but in carrying ont the plans a lower dam was adopted, and but 
one-third to one-half the land was covered with water. The court de- 
ducted from the total value of the land about one-third. A dam was 
constructed at a cost of $89,500, of sufficient width to sustain one of 
two or three times its height. The court deducted $30,000 for exces- 
sive cost of the dam. It appeared also that a 36-inch main was used, 
when a 30-inch main would hâve been suffîcient to perform the service 
required. This main, 8 miles in length, cost $300,000. The court de- 
ducted $75,000. 

In this case the company purchased the Calaveras, the San Antonio, 
and the Arroyo Valle réservoir lands, and devoted them to public serv- 
ice years in advance of any possible necessity for the construction of 
réservoirs thereon to meet reasonable demands of San Francisco. 

My attention has been called to no law which could hâve been suc- 
cessfully invoked against complainant, had it constructed a réservoir 
on the Calaveras site in 1888, and thereafter sold the surplus product 
above what was being sent to San Francisco to other water users, dur- 
ing the fiscal years 1903-04, 1904-05, and 1905-06. Had the compa- 
ny pursued such a course, the propriety and justice of an apportion- 
ment of the total value of the lands as between the, two uses would 
be apparent. 

In cases where the issue is the reasonableness of freight rates fixed 
on the intrastate business of a railroad which is doing an Interstate 
business as well, a physical ségrégation of the property into the two 
classes is impossible, because substantially the entire property of the 
railroad in the state is employed for each service. Yet in such cases 
the courts hâve never hesitated to apportion the total value of the 
railroad as between the two classes of traffic. The fact that réservoir 
lands hâve never been used for réservoir purposes cannot vary the ap- 
plication of the principle. The city never prevented such a use. 

The justice of this is obvious. While the company should be in ad- 
vance of the présent demand, and provide for emergencies, for grow- 
ing population, for unusual droughts, and for extraordinary con- 
flagrations, it should not be too far in advance. If property is to be 
included in a valuation for rate-fixing purposes, it must be shown to be 
either presently useful, or to be necessary for wants which are near at 
hand. If the rule were otherwise, the public might be called on to bear 
the burden of the company's investments, in addition to paying a rea- 
sonable price for the company's service. The courts are always open. 
Such lands can always be condemned, and réservoirs constructed and 
connected with the System, within a reasonably limited time before 
they are needed. 

If the Spring Valley Water Company, in pursuance of its very év- 
ident policy to secure control of ail nearby sources, has purchased 
réservoir lands and secured water rights years in advance of any ac- 
tual need, while priées were low and such properties were to be had at 



160 192 FEDERAL, REPORTER 

what they were worth for agricultural and grazing purposes, it was a 
very wise investment ; but it was not public service. It might be other- 
wise if the city dictated thèse purchases; but it does not appear thaï 
such was the case. On the contrary, the company bas acted entirely 
on its own judgment in making thèse acquisitions. Both in argument 
and testimony it is frequently asserted that the city has thus been saved 
a great deal of money. However, the saving to the city is not by any 
means so apparent as the profit to the company. The company asks, 
years in advance of any réservoir use, not only an income on the cost 
of such lands, but on their réservoir value. Thus the company is not 
only asking the city to carry its very wise investment, but also to pay 
for services which are not rendered. Some of thèse unused réservoir 
i^^s were purciiased 2.5 years before this litigation was commenced ; 
and even now there is no évidence of any intention to build réservoirs 
or increase the height of the Crystal Springs dam within a reasonably 
immédiate future. The next contemplated development to meet the 
city's increasing need for water, according to the chief engineer of the 
company, is to be on the artesian lands near the south end of the bay. 
When in the future réservoirs are constructed and in use, the lands 
will be valued for rate-fixing purposes at their fuU value, the value at 
which they could be acquired at that time in condemnation suits. 
There is no assurance that the company will then claim anything less 
than the highest value of the land, or that anything will be abated 
therefrom because the city during many years may bave paid the rés- 
ervoir value of lands, while it was receiving only such watershed serv- 
ice as the lands could render after they had been cropped by the com- 
pany's farmer tenants. 

I cannot recède from the position taken in the 1908 case: If the 
company voluntarily dévotes to the mère catchment of water lands 
which are much more valuable for other purposes, it is unreasonable, 
in fixing rates, to appraise such lands for more than they are worth 
as watershed areas. Spring Valley Water Co. v. San Francisco (C. C.) 
165 Fed. 667, 698. 

True, thèse lands hâve appreciated somewhat; but there is no évi- 
dence that they bave been wanted for other uses more valuable than 
the présent, or that San Francisco has any présent need of them for 
residential purposes. Their enhanced value, if any, is a prospective 
value, which comes in anticipation of the fact that some time in the 
more or less distant future they will be needed for réservoirs, or for 
some other utility. 

There are now, ail told, in the Peninsula System 18,859.94 acres. 
This land, including the water rights, was originally purchased for 
$1,231,139.23, or an average price per acre of $65.278. The Pilarcitos 
lands, 3,919.47 acres, were purchased at an average price of $17.77. 
The highest priced lands were in the Crystal Springs tract. There 
8,614.66 acres were purchased at an average price of $110.56. Of the 
land in this System 1,880 acres are now occupied by and used for 
réservoirs. The balance will be valued as watershed land merely. 
Thèse lands for the most part are suitable only for grazing, and to a 
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small extent for farming. The soil is poor; the land rough and hilly. 
Of thèse watershed lands Mr. Grunsky says : 

"ïhe lauds in the watershed, though it is désirable that they be owned by 
the water tompany, are iiot as ossential features of the works as the water 
rights aud the réservoir sites. They could be acquired hy purcliase from time 
to time at but littlc more thau tlie value vvhich they hâve wheu used for the 
same purposes for which otlier S'jillar lands in the same viciuity are used. 
Thèse lands are for the niost pa^t suitable for graxing, to sonie extent for 
gênerai farming. Fifty dollars per acre would be a libéral average to place 
upon them." 

23,399.58 acres are included in the Alameda System. This land, 
with water rights, réservoir sites, and rights of way, including rights 
of wav in San Mateo county, cost $2,451,030.33. The rights of way 
cost $37,547.55 ; water rights, $296,763.87; lands, $2,161,718.91. 

The Arroyo Valle lands cost $39.93 per acre. 973.97 acres on Lag- 
una creek cost $239.63 per acre; and 14,213.23 acres on San Antonio 
creek cost $38.86 per acre. 7,329 acres on Calaveras creek, with water 
rights, cost $171.18 per acre. Some 2,700 acres of the Calaveras 
lands, including a large portion of the réservoir site, were rented to 
tenant farmers for grain and fruit raising. The annual rental in 1903 
was $4,512, and in 1904, $4,262. For four years prior to 1903 the 
rent was $5,972. The annual rental for 1903 is équivalent to a 5 per 
cent, income on $90,240. This amount will be considered in appraising 
the Calaveras lands. 

The réservoir site lands, 1,880 acres, are valued at $1,000 per acre; 
and the watershed lands, 40,379.52 acres, at $100 per acre — making a 
total, after deducting the $90,240, of $5,827,712, the présent value of 
the réservoir and watershed lands. 

In the water rate investigation of 1900-01 before the board of su- 
pervisors, Mr. Schussler testified as follows : 

"The combiued surfaces of the réservoirs in San Mateo county is 2,;!K) 
acres. Valuing this at only .$1,000 au acre, that niakes the valuation of those 
basins, exclusive of the dam construction, .?2,340.000. The watershed thnt 
sheds Into that, of which \ve own, outside of the réservoir sites, ahont 17,^00 
acres, at $100 an acre, makes the watershed worth $1,730,000. The water 
rights in San Mateo county, which should properly be charged into It at 
cost, are in the neighborhood of $600,000. That makes for the réservoir site, 
the watershed, and water rights in San Mateo, at a very low estimate, a 
value of $4,670,000. The Alameda creek property bas a réservoir site of 
1,350 acres, and valuing this at only $1,000 au acre makes the réservoir 
worth $1.350,000. In addition to that there are 3,<S00 acres of watershed, at 
$100 an acre, and that makes $380,000. Then the water rights that belong 
to the System, ail the way down the Alameda o'eek from Vallejo Mill to the 
bay, are worth in the neighborhood of $1.000.000 at présent, making a total 
for the Alameda creek system of $2,7.30,000. * * * Q. I will ask you are 
thèse figures which you put upon the réservoir acreage and drainage acreagi; 
reasonable? A. Yes; they are very rensonable. You could not buy them to- 
day, except in a few instances, you might buy them for a little less ; but we 
not very long ago purchased the rlght of 118 acres, which had only flve acres 
in the réservoir aud the rest in the watershed. and we paid about $1.000 an 
acre for the flve acres and $10,000 for the remaining 113 acres, making it 
practically about $100 an acre for the watershed. Q. Are those the présent 
values, as I understand it? A. Yes, sir." 

Mr. Dockweiler estimâtes the lands and water rights in the Alameda 
■and Peninsula Systems at $5,823,675. Mr. Grunsky's estimate, made 
192 F,— 11 
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January 30, 1903, was $5,959,164. Both Mr. Dockweiler and Mr. 
Grunsky included in their estimâtes a réservoir value for réservoir 
lands not in use as such. 

No question has been raised as to the propriety of including water 
rights among the properties to be valued, upon which complainant is 
entitled to a return in the water rates. The only différence between 
the parties is as to the proper valuation. 

The valuations per million gallons of daify delivery, fixed by the ex- 
perts, range from $40,000 to $150,000. The élévation of the Peninsula 
réservoirs adds to the value of those water rights ; while the fact that 
the entire output from Lake Merced and the Alameda System, con- 
stituting more than one-half of the entire water supply, must be 
pumped practically from the sea level, detracts materially from the 
value of those rights. It must also be remembered that such rights 
as complainant has to the subsurface flow, and to the flood waters of 
Alameda creek and San Mateo creek, hâve been acquired, and their 
acquisition made possible, only by the purchase of high-priced lands 
and the érection of costly structures, ail of which receive an indepen- 
dent valuation. Obviously such a water right, when considered in con- 
nection with the cost of lands and structures, and the expense of filter- 
ing, pumping from artesian wells, and protecting with drainage Sys- 
tems, is of much less value than if the pure water could be taken from 
a living stream, by means of a simple diverting dam, and delivered by 
gravity. 

The average daily amount of water used in San Francisco in 1903-04 
was about 33,000,000 gallons. During the summer months there were 
days when the consumption was much higher. For the water rights 
used in supplying San Francisco, considering ail the circumstances, 
$2,100,000 seems a very libéral allowance. 

Mr. Schussler estimâtes the aggregate length of various rights of 
way owned by the company at 50 miles, and their value at $500,000. 
So far as the record shows, thèse rights were purchased for about 
$79,000, and many of the purchases were of récent date. For instance, 
in 1902 a strip 33 feet wide and 3 miles long, together with a small 
tract at the edge of the bay, was purchased of the Dumbarton L,and 
Company for $11,000, At Millbrae, in November, 1898, a right of way 
from the pump to the bay, 1,250 feet in length, was purchased for 
$625, or 50 cents per foot. In April, 1902, a right of way 1,980 feet in 
length, was bought from the University of CaHfornia for $1,374.80, 
or 69 cents per foot. Including the 3-mile right of way above men- 
tioned, there is a record of 22,933 feet bought in Alameda county for 
rights of way in 1898 and 1899 at an aggregate price of $19,131.75, or 
83 cents per foot. Testimony as to the length, location, and character 
of the various rights of way is exceedingly meager, and wholly insuffi- 
cient to support a valuation in excess of $200,000. 

As I hâve already stated, the Lake Merced property consists of 
2,730 acres, of which 1,903 are in San Francisco, and the remainder 
in San Mateo county. The lake covers 400 acres of that portion of 
the tract which lies in San Francisco ; it has a storage capacity of 2,- 
500,000,000 gallons, and an average daily production of 3,000,000 
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gallons. A pumping station on the shore of the lake is capable o£ 
forcing this water into the city at the rate of 7,000,000 gallons per 
day. Increasing population in the neighborhood renders it more and 
more difficult to guard the water from pollution. In 1879 Mr. Schuss- 
1er testified that it was "very poor water." An extensive drainage Sys- 
tem, constructed since that date, now serves to convey to the océan 
objectionable surface waters, which otherwise would naturally flow 
into the lake. Still there is some question as to the quality of the 
water. Mr. Grunsky testifies that the "water cannot be safely used 
without fîltration." However this may be, the lake is unquestionably 
the least désirable of the several sources of supply owned by the Com- 
pany. It is valuable as a ready-made réservoir and nearby storage, 
available in cases of emergency, and is therefore a necessary and use- 
ful part of the System. The lake itself is fed from innumerable springs 
in its floor and on its margin. The value of the adjacent lands lies 
in the fact that their possession enables the company to hold contami- 
nating agencies at a distance from the water. 

[5] Mr. Baldwin, whose qualifications as an expert on real estate 
values in San Francisco are conceded, appraises this property at $13,- 
650,000, or $5,000 per acre ; Mr. Grunsky, at $2,030,000, or $743 per 
acre; Mr. Dockweiler, at $2,831,500 or $1,035 per acre. In 1901 
Mr. Schussler testified that the property was worth $3,700,000, or $989 
per acre. In December, 1904, in this case, his estimate was $4,095,000, 
or $1,500 per acre. Mr. Baldwin bases his valuation on the assumption 
that the tract can be divided into lots and sold for résidence purposes. 
In support of this he cited the Parkside property, then being sold in 
subdivisions of 25 by 100 feet at from $800 to $1,200 each. The wit- 
ness was confident that the whole property could thus be disposed of 
in San Francisco and elsewhere within a reasonable time. Neither 
Mr. Dockweiler nor Mr. Grunsky qualified as experts on real estate 
values. Mr. Grunsky based his figures on information obtained from 
two San Francisco real estate men. It is insisted by complainant that 
the only compétent évidence as to the value of the property is that of 
Mr. Baldwin. To this I can hardly yield my assent. And as to Mr. 
Baldwin's testimony this observation may be made: In this case we 
are dealing with values as they existed and conditions as they were 
during the years 1903, 1904, and 1905. Testimony showing how many 
building lots a tract can be divided into and what such lots could be 
sold for separately has frequently been held inadmissible in condem- 
nation proceedings. Such testimony is too uncertain and spéculative. 
Martin v. Chicago & Milwaukee Elec. Ry., 220 111. 97, 77 N. E. 86, 
88; Gorgas v. Philadelphia, etc., R. Co., 215 Pa. 501, 64 Atl. 680, 
114 Am. St. Rep. 974. 

In Railroad Company v. Cleary, 125 Pa. 442, 452, 17 Atl. 468, 470, 
11 Am. St. Rep. 913, 916, the court says : 

"The Jury are to value the tract of land, and that only. They are not to 
détermine how it could best be divided Into building lots, nor conjecture how 
fast they could be sold, nor at what price per lot. A speculator or investor, 
in decidlng what price he could aft'ord to pay, would consider the chances 
and probabilities of the situation as then actually existing. A jury should 
do the saine thing. They are not to inquire what a speculator might be able 
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to realize out of a resale in the future, but \ylmt a présent purcbaser woukl 
be willing to pay for it in ttie condition It is now in." 

If we fix the Value of the whole plant, producing 35,000,000 gallons 
per day, and the value of thé entire service performed, by comparison 
with Mr. Baldwin's valuation of the' Merced property, the daily out- 
put of which is but 3,000,000 gallons, the resuit is startling. If prop- 
erty which produces 3,000,000 gallons is worth $13,650,000, property 
producing 35,000,000 gallons per day would be worth $159,250,000. 
If, as complainant contends, it is entitlèd tô a 7 pèr cent, return on the 
value of its prOperty, above operating expenses and taxes, it should 
coUect for 3,000,000 gallons daily output from L,ake Merced on Mr. 
Baldwin's valuation of that property a gross income of $1,025,107.67, 
or $936.17 for each 1,000,000 gallons of water delivered. So far as 
the record shows, the highest price paid elsewhere in the United States 
is $193.03, in Brockton, Mass. Portland, Or., pays but $44.91, and Los 
Angeles but $81.22, for the same quantity of water. Such a valua- 
tion would resuit in the imposition of an insupportable burden upon 
the rate payers of San Francisco. 

The actual cost of the entire Lake Merced lands was $697,593.60, 
or $255 per acre. The water rights cost $150,000. The most récent 
purchases were 22.8 acres, known as the "Gum Forest," bought April 
14, 1904, for $41,000, or $1,800 per acre; 72 acres, known as the 
"Osmont Tract," bought January 19, 1905, for $70,000 or $972 per 
acre; and 55.7 acres known as the "Brooks Tract," bought on the 
same date for $41,827.50, or $750 per acre. The Gum Forest fronts 
on the Ingleside road on the east side of the property, and is therefore 
nearest the city. The Osmont and Brooks tracts are in the watershed, 
and between the south arm of the lake and the océan. The average 
price for this 150.5 acres was $1,015. 

[6] Complainant insists that thèse transactions, as évidence, hâve 
no probative value, because the water company was in a position to 
force the sales under the law of eminent domain, and consequently 
the owners were not willing vendors. Testimony of this character, 
when ofifered, has usually been rejected upon the theory that the par- 
ties in making the sale and fixing the price were not acting with entire 
freedom. The purchaser in most instances must hâve the particular 
property, and the vendor can sell to no one else ; if they f ail to agrée 
on the price, it is fixed by some tribunal appointed by law. Such a 
sale would be compulsory, and such a situation likely to induce one 
party or the other to recède from his just demands. The rule, hovv- 
ever, is not without its exception. 

In Presbrey v. Old Colony & Newport Ry. Co., 103 Mass. 9, and 
again in Seaboard Air Line v. Chamblin, 108 Va. 42, 60 S. E. 727, it 
was held that: 

"Wliere tlie transaction Is free from sucli considération, so that It may 
falrly be regarded lllce an ordinary sale between seller and purchaser, the 
évidence would be compétent." 

In the more récent case of O'MalIey v. Commonwealth, 182 Mass. 
196, 65 N. E. 30, the court went still further. In that case an ex- 
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cëption had been taken to the admission of évidence as to a sale to 
the Metropolitan Water Board. In overruling the exception Mr. Jus- 
tice Holmes, then Chief Justice of Massachusetts, said; 

"The exceptions show iioiie of the circumstaiices — nothiiig beyond the 
bare faet of the sale. We caiiiiot say. uierely Vjeeause of the iiame of the 
l)urchaser, that the sale was uot a falr transaction In the niarket, rather 
than a compnlsory settlement. The board bas power to purchase as well as 
to condemii land." 

The value sought to be ascertained in condemnation proceedings is 
the market value ; that is, the price which property wiU bring when 
it is offered for sale by one who desires to sell, but is not obliged to 
do so, and is bought by one who is under no necessity of having it. 
2 Lewis on Eminent Domain, § 706. So far as the évidence hère 
shows, if complainant had needed thèse lands in the performance of 
its duty to supply water to San Francisco, it was a need which had 
been equally insistent for more than 25 years. 

The water product of thèse lands is drained into the océan. Five 
weeks before the sale of the Gum Forest, Mr. Brooks, "land agent" 
of the water company, was authorized by resolution of its board of 
directors to purchase the property at a price not to exceed $1,250 per 
acre. The fact that the price finally fixed and paid was $1,800 per 
acre indicates an ordinary, and not a compulsory, sale. It does not 
appear that any condemnation proceedings were threatened, or even 
contemplated. Aside from the fact that complainant is a public serv- 
ice corporation, entitled to exercise the right of eminent domain in a 
proper case, there is nothing which indicates that either sale was 
forced or compulsory. Furthermore, before any one of the tracts 
mentioned could be appropriated under the law of eminent domain, 
it was necessary for complainant to show that the taking was reason- 
ably necessary for the purpose of supplying San Francisco with water. 

In Spring Valley Waterworks v. San Mateo Waterworks,- reported 
in 64 Cal. 123, 28 Pac. 447, there was an attempt to condemn 28 acres 
en the Crystal Springs watershed, The court held that the mère fact 
that the taking of the property in question "would be a great conven- 
ience" to the water company, would "enhance the value of its prop- 
erty," and also "secure a fuller water supply to the inhabitants of San 
Francisco," was not sufficient proof of necessity to justify the taking 
of the property. If the rule in that case be applied hère, it is not 
quite clear that condemnation proceedings, delayed a quarter of a cen- 
tury, could hâve been successfully resorted to against the Gum Forest, 
or the Osmont or Brooks tracts. 

Finally, complainant having itself introduced the only testimony 
showing the date of each sale, its actual consummation, and the price 
paid, in order to show its total investment in the Lake Merced proper- 
ty, cannot now be heard to object to its considération. Seaboard Air 
Line V. Chamblin, 108 Va. 42, 50, 60 S. E. 727. 

[7] Evidence of actual contemporaneous sales of portions of the 
very property in question, seems to me to be useful, and to afford a 
valualDle guide, where the opinions of the experts are so irreconcilable. 
The average price paid by the company for the three tracts is $1,015.- 
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45 per acre. This price probably exceeds the full value of the lands 
as f actors in supplying water, but falls short of a proper estimate for 
the water-covered territory. 

Rents collected from tenants occupying portions of the Lake Merced 
ranch amount to $1,495 per annum. This is équivalent to a 5 per cent, 
annual income on $29,900, and will be considered in the appraisement. 
A valuation of $3,412,500 seems to be reasonable for this property, 
and that amount, less $29,900, or $3,382,600, will be allowed. 

Office Building. 

Various appraisements of the office building (corner of Geary and 
Stockton streets) are as follows : 

Mr. Baldwin $900,000 

Mr. Dockweller 858,734 

Mr. Sehussler and Mr. Grunsky 750,000 

The gross income from this property, counting Spring Valley oc- 
cupancy at $12,000, is $46,380 per annum. The average net annual 
rental of the property from June 30, 1903, to December 31, 1905, is 
$34,732, or a 5 per cent, income on a valuation of $694,640 ; 25.8 per 
cent, (the ratio between $46,380 and $12,000) of this valuation, or 
$179,217, should be included among the values on which the company 
is entitled to a return in water rates; 5 per cent, rather than 4 per 
cent, is taken, because the higher rate is used against défendants in 
other calculations. The value of the property not in use is $515,423. 

Going Business. 

[8] The fact that complainant's plant is in actual opération, in other 
words, that it is a going business, is an élément of value. It is obvi- 
ons, as Mr. Justice Brewer says in National Water Works v. Kansas 
City, 62 Fed. 853, 10 C. C. A. 653, 27 L. R. A. 827, that the— 

"mère cost of purchasing the land, constructing the buildings, puttlng in 
machlnery, and laylng the pipes in the streets, in other words, the cost of re- 
production, does not give the value of the property as It Is to-day." 

The difficulty hère is to ascertain what value attaches to the busi- 
ness as a going concern. Mr. Schuyler and Mr. Adams, two of com- 
plainant's witnesses, consider the value of this élément to be equal to 
the cost of establishing the business. This is assumed to be the différ- 
ence between the income which the company should hâve received, and 
the amount which it did actuâlly collect from water rates prior to the 
time when the plant became a paying concern ; in other words, the defi- 
ciency in revenue prior to 1880. It is claimed that the amount which 
should hâve been received is equal to the amount of interest which 
would hâve been earned, prior to 1880, by the same money at con- 
temporary current rates. Thus fixed, this élément is worth more than 
$5,000,000. 

"ïhls estimate is open to the objection that the deflclency of revenue may 
hâve been due to extravagant or wasteful management. The company may 
hâve purchased a plant larger and more expensive than necessai-y ; current 
rates of interest may hâve been abnormally hlgh ; many causes, which hâve 
absolutely no relation to the value of the company's business now as a going 
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concern, may hâve increased or dlminlshed the ^eficiency in revenue. Fur- 
thermore, if It be conceded that early deflciency of revenue is the proper 
measure of value for the présent golng business, then it follows that, the 
greater the deflciency and the more unprofitable the business, the greater the 
présent value of the going concern ; and, if the business had ylelded large 
profits from its very inceptlon, the golng business to-day would be worth- 
less." Spring Valley Water Co. v. San Francisco (C. C.) 165 Fed. 657, 696, 
697. 

Counsel for complainant suggest that "an economically sound ap- 
praisement" of this élément is found by ascertaining the total probable 
net income of the Spring Valley Water Company during such period 
as would be required to construct the Tuolumne System, and adding 
thereto interest during the period of construction covering the same 
time. Of this method of valuation it may be said that the length of 
the period of construction dépends on the efficiency and celerity of the 
contractors. The earnings of the company dépend on the Board of 
Supervisors. And among ail the many factors which would enter into 
such a computation, probably not a single one can be fixed with any 
degree of certainty. 

Mr. Grunsky thinks the value due to the fact that the company bas 
an established business should be appraised at "about 25 per cent, of 
the valuation of its city distributing System, or $1,400,000." Of this 
amount he also says it "is substantially an allowance for contingencies, 
omissions, and the like." This also seems to me to be an arbitrary 
method, having little or no relation to the real value of going busi- 
ness. Mr. Hering, a witness for complainant, says that, as the cost 
of establishing a business "has been or should hâve been covered by 
the schedule of water rates, further allowance at the end of the term 
would then be its duplication." In a report to the North Pasadena 
Land & Water Company, Mr. Schuyler suggests this value could be 
taken care of fairly by offsetting it against a portion of the dépré- 
ciation. 

Probably nothing further is needed to demonstrate, for this case at 
least, the utter futility of attempting to establish a separate and dis- 
tinct valuation for going business. The burden was on complainant, if 
it wished such an indepéndent valuation, to produce the évidence on 
which it could be based; but no such évidence has been called to my 
attention. 

In Contra Costa Water Co. v. City of Oakland (Cal.) 113 Pac. 668, 
676, it was contended, as hère, that this valuation is measured by de- 
ficiencies of income prior to the time the business was brought to a 
paying basis. The Suprême Court was of the opinion that early losses 
"had no relation to the question of présent value, and offered no basis 
for any valuation." And finally they dismissed the subject with thèse 
words : 

"In what we hâve said we do not désire to be consldered as deeiding that 
in the matter of flxing rates anything at ail should be added to the value on 
aceount of the élément of going concern." 

I shall consider the fact that complainant has an established busi- 
ness, not by fixing a definite value therefor, but along the lines sug- 
gested by the sound and practical utterances of Judge Savage in Bruns- 
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wick Water District v. Maine Water Co., 99 Me. 371, 376, 59 Atl. 
537,539: 

•'We speak sometlnies of a goiug concern value as if it Is or coiild be sep- 
arate and distinct from striicture value — so muc-b for structure aud so much 
for going concern. But tbis is not an accurate statenieut. The going con- 
cern part of it lias no existence, except as a characterlstic of tbe structure. 
If no structures, no going concern. If a structure in. use, it is a structure 
whose value is affected by tlie fact tliat it is in use. ïbere is only one value. 
It is the value of tbe structure as being used. That is ail there is to it." 

[9] The good will of complainant will not be considered as a proper 
clément for valuation in this proceeding. Good will rests on the prob- 
ability that customers as a matter of personal choice will continue to 
trade where tliey hâve been doing business. Hère there is no such 
choice. They must take water from the Spring Valley Water Compa- 
ny or go without. Willcox v. Consolidated Gas Co., 212 U. S. 19, 21, 
52, 29 Sup. Ct. 192, 53 L. Ed. 382 ; Contra Costa Water Co. v. City 
of Oakland (Cal.) 113 Pac. 668, 676. 

Franchise. 

[10] The right to collect rates for the use of water supplied to any 
city and county, or the inhabitants thereof, is declared by the Consti- 
tution of California to be a franchise, and by the same instrtmient a 
franchise is declared to be property. In the 1908 case it was held 
that complainant's franchise should be included among the properties 
on which complainant is entitled to a return, at whatever reasonable 
value it is shown to hâve. Obviously complainant's plant is much 
more valuable with than without a right to collect water rates, yet, if 
it is to be regarded as more than a characterlstic of the property, it 
should somewhere and somehow manifest a distinct productive effi- 
ciency, by earning profits above and in addition to what is but a fair 
return for the use of the physical properties composing the plant. 
This, however, has not been shown. According to Mr. Schuyler and 
Mr. Adams, prior to 1880 the income of complainant and its prede- 
cessors fell by more than $5,000,000 short of an adéquate income on 
the moneys actually invested. Since that date, according to Mr. Ad- 
ams, the interest on the company's indebtedness, added to the divi- 
dends paid stockholders, amounted to no more than enough to yield 
an average of 4 per cent, on the cost of the plant, with no allowance 
for dépréciation. It thus appears that there never has been, above a 
scant return on the investmeht, any income which could be attributed 
to the earning power of the franchise. 

Complainant insists, however, that it is entitled to a valuation on 
franchise value, because in 1863 the Spring Valley W^aterworks ac- 
quired from George H. Ensign and others a franchise to furnish San 
Francisco with water. The considération, $182,000, was paid in stock 
of the Company at par. Two years later the Spring Valley Water 
Company took over ail the property of the San Francisco City Water- 
works, including its franchise and going business. The considération 
was $3,200,000, also paid for in stock of the purchasing company at 
its face value. In the latter deal, according to complainant's calcula- 
tion, $2,410,000 represents the price paid for franchise and business. 
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This sum of money was thus capitalized, and stock issued therefor. 
It is said that both lots of stock thus taken were held as property. 
Dividends were paid on it for many years. It has been purchased by 
Huccessors of the original sfockholders in reliance upon that franchise 
and business as a part of the property. Complainant now says that 
under the ruling in Willcox v. Consolidated Gas Co., 212 U. S. 19, 42, 
48, 29 Sup. Ct. 192, 53 L. Ed. 382, there should be added to the valua- 
tion of its physical properties $2,.S92,000, in order to arrive at the ac- 
tual value upon wliich it is entitled to a return. 

In the Willcox Case, seven gas companies operating in the city of 
New York, owning exclusive franchises, were permitted to consolidate 
by an act of the Législature, which contained a proviso to the efïect 
that the capital of the new Consolidated company should not exceed 
the fair aggregate value of the property, franchise, and rights of the 
several companies. The total value of the seven franchises was fixed 
at $7,781,000. Stock of the new company was issued to cover that 
value. From the time of their création to the date of consolidation 
"thèse companies had been free from législation upon the amount of 
the rates to J)e charged for gas" ; they had paid enormous dividends ; 
several of the companies had averaged from date of organization div- 
idends of over 16 per cent, per annum ; and a statute prohibiting the 
laying of any more gas pipe in the streets of the city for 20 years 
further enhanced the value of their property. The lower court fixed 
the value of the franchise at the time the suit was brought at $20,- 
000,000, on the theory that the value of the franchise and the value 
of the tangible property had advanced with ecjual pace. The Suprême 
Court, in declining to allow a valuation exceeding that fixed at the 
date of consolidation, said : 

"Because the amount of gas siipplled has increased to the extent stated. 
and the other and tangible property of the corporation has increased so 
largel.y in value, is not, as it seems to us. any reason for attributiug a like 
proportional inerease in the value of the francliises. Real estate may hâve 
increased in value very largely, as also the Personal property, without any 
necessary inerease in the value of the franchises. Its past value was founded 
upon the opportunity of obtaîning thèse enormous and excessive returns upon 
the property of the company. without législative Interférence with the priée 
for the supply of gas ; but that luunuiiity for the future was, of course, un- 
certain, and the moment it ceased, and the Législature reduced the earnings 
to a reasonable sum. the great value of the franchises would be at once and 
unfavorably affected. but how n)uch so it is not possible for us now to see. 
The value would most certainly not inerease." 

The court concludes its discussion of this subject with the follow- 
ing words : 

"What has been said herein regarding the value of the franchises in this 
case has been uecessariiy founded upon its own pecnliar facts, and the déci- 
sion thereon eau forni no précèdent in regard to the valuation of franchises 
generaTly, where the facts are not sinillar to those in the case before us. We 
slmply accept the sum named as the value under the circumstances stated." 

The case before us présents few features which are similar to those 
in the Gas Case. According to complainant, there is no history of 
enormous dividends. There is a story of inadéquate returns from the 
very beginning. The franchise acquired from Ensign was created by 
an act of the Législature of the state of California, approved April 23, 
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1858. It provided for rates yielding not less than 20 per cent, par 
annum on the actual capital in vested. It required the company to fur- 
nish water for fire and other municipal purposes without charge, and 
fixed the life of the franchise at 30 years. The act conilrming the 
municipal ordinance creating the San Francisco City Waterworks was 
approved March 18, 1858. The ordinance provided that water rates 
should be so fixed by the supervisera as to afford a gross income on 
the "actual cash capital invested of 24 per cent, per annum for the 
first five yèars, and 20 per cent, thereafter." The life of the franchise 
could not exceed 20 years, and the company was required to furnish 
water to extinguish fires, and for other public purposes, without 
charge. Under thèse statutes the rates should hâve been sufficient to 
leave a handsome margin, after paying taxes, operating- expansés, and 
a f air income on the investment. Such a margin would represent the 
independent earning power of the franchises. At the time they be- 
came the prôperty of the Spring Valley Waterworks, thèse franchises 
were undoubtedly expected to be in force for years. Because of this 
fact, in 1863 and 1865 they were probably worth the full amount for 
which they were capitalized; but the people who took tlie stock and 
dealt in thèse franchises, and the company itself, knew the law, and 
knew that one would expire in 20 years, that is, in 1878, and the other 
at the end of 30 years, that is, in 1888. 

ïn the 48th volume of the California Reports, at page 493, there is 
a case efttitled San Francisco v. Spring Valley Waterworks. It ap- 
pears that in 1868 the Spring Valley Waterworks, then operating un- 
der the franchises above mentioned, refused to furnish further water 
to the municipality for public use without compensation. It took this 
action on the ground that private prôperty could not be taken for pub- 
lic use without just compensation. The matter was taken to the Su- 
prême Court of the state twice, and finally the Ensign act was dèclar- 
ed unconstitutional. 

[11] It is impossible for the court at this time to find an independ- 
ent valuation for thèse franchises, one of which was based upon an 
unconstitutional Statute, and both of which expired years ago. There- 
is no testimony in the case on which any independent franchise valu- 
ation can be based. 

Properties Out of Use. 

The following is a list of properties out of use, and in the column 
opposite each item is its cost: 

1. Almshouse réservoir site $ 63,300 00 

2. California Agricultural Association (Clear Lake) 243,341 61 

3. Manzanita Water Company (Portola) 24,421 03 

4. San Francisco lands and improvements 23,193 07 

5. Searsville tunnel 89,865 13 

6. Searsville dam 121,672 24 

7. Searsville improvements 32,303 09 

8. Searsville lands ., 53,958 25 

9. Pescadero improvements 35,837 01 

10. Pilarcitos artesian wells. ..;... 6.381 48 

11. Purissima lands ....,■; 17.940 00 

12. San Gregoria .:. 7,150 00 

13. Sausalito Waterworks 15,519 07 

14. Buelianan Street réservoir. 133,343 88 
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Amount brought f orward $ 808,225 80 

15. Brannan Street réservoir 8,936 92 

16. Islais flume 15,190 57 

17. Lobos creek and flume 31,259 14 

18. Lobos Creek artesian wells 034 90 

19. Lobos Creek pump 23,409 00 

20. Lobos Creek lots 2,500 00 

21. Locks Creek Une (part of) 197,809 00 

22. Lafayette Park pump 9,005 77 

23. Ringold Street pump 8,115 15 

24. San Andréas pipe liue (part) 79,000 00 

25. Wells at headwaters 6,451 58 

26. "Wells at Warreu and Tuttle 11.760 03 

27. Wells, sundry 3,675 68 

28. San Pedro punips and works 26,842 30 

29. Pilarcitos flume 248,739 80 

.30. Stone Tnlet tower and culvert through Pilarcitos dam 8,400 00 

31. Lake Merced old punips 156,318 00 

32. Cryslal Spriugs old pumping station 79,804 00 

33. Thomasson lot, Ashburv Heights 1,500 00 

34. Lake Merced coal yard lot 1.600 00 

35. City engine 8..387 18 

36. Meters 119,531 72 

37. Potter charges for wells, boilers, etc 10.399 85 

38. Old office building and lot (net cost) 10,142 90 

39. Branch flume at Pilarcitos dam 9,760 06 

40. San Francisco city waterworks 1,261,198 34 

41. Telegraph, cost of Unes to Lake Honda, San Andréas, and 

Pilarcitos in 1868 4,459 04 

42. Crystal Springs upper dam, proportlonal cost of dam not 

useful 

43. (Océan View pumps ,$25,349,24) 

44. (tJpper Pilarcitos dam $31,376.40) 

45. Calaveras dam, explorations and surveys 44,446 46 

46. San Antonio improvements 4,305 47 

47. Portion of concrète dam, Colma Guleh drainage System, 

Lake Merced 25,000 00 

48. Lake Honda dividing wall (portion of) 10,000 00 

49. Crystal Springs dairy land 25.000 OO 

50. Stevens Creek lands 4,169 50 

51. Arroyo Valle lands (4,421.8 acres) 64.287 47 

52. Small dam at Pilarcitos 1,152 75 

Suburban properties, 10 parcels of land and improvements. . 737,879 36 

Total $4,129,357 80 

Item 12. San Gregoria. 
This refers to water rights on the lower San Gregoria creek. No 
water vas ever drawn f rom this source to San Francisco. Of the total 
cost of this property, $7^150, $2,650 is shown on Défendants' Exhibit 
No. 131, and $4,500 on Défendants' Exhibit No. 116. 

Item 17. Lobos Creek and Flume. 
There is no dispute as to the f act that this property is wholly but of 
use, but Mr. Wenzelberger's examination of complainant's books dis- 
closes a cost of $31,259.14. Of that item Mr. Reynolds was unable to 
find $5,600. This précise amount appears in Mr. Wenzelberger's new 
construction account of date June 30, 1886. Mr. Reynolds, under the 
heading "New Construction" for the same year gives only a lump sum, 
$239,367.45. If this were itemized, possibly the missing item would 
appear. I allow $31,239.14 as the cost of Lobos creek and flume. 
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Item 21. A Part of Locks Creek Lîné. 

The évidence as to the original cost of the entire property, and of 
that portion of the property which is still in use, is so uncertain that 
I cannot find any part of this property out of use in excess of that 
which is conceded, to wit, $197,809. 

Item 29. Pilarcitos Flume. 

According to Mr. Reynolds, the original cost, up to 1865, of the 
Pilarcitos pipe, flumes, dams, and tunnels was $458,096.65. Mr. Wen- 
zelberger shows that the cost of the Pilarcitos works, outside the flume 
and pipe line, prior to that date, was $170,252.85 ; the balance, $287,- 
843.80, represents the cost of the flume and pipe line. Mr. Schussler 
says that this pipe line and flume went entirely out of use after the 
new Pilarcitos line was completed, but that the pipe was taken up, 
cleaned, and used elsewhere. According to Mr. Wenzelberger, the 
original cost of this iron pipe was $39,104. The cost of the property 
thus passing out of use is found to be $248,739.80. 

Item 32. Crystal Springs Old Pumping Station. 

Item 43. Océan View Pumps. 

Crystal Springs Old Pumping Station was constructed in 1877 at 
a cost of $105,804. It is now out of use. The force pipe is used in 
various parts of the work. The pump itself was removed to Océan 
View some time prior to 1891, and is now the Océan View pumping 
plant, and is maintained as a relief pump in case of accident to the 
Lake Merced pump and force pipe. It has not been used for nine 
years. It was subjected to a test run in 1891, and was used in 1877 
and 1895. It never was a first-class pump. If the life of a pump is 
but 30 years, and wrought iron pipe and wooden structures but 40 
years, it is" évident that this property is of but little présent worth. 
However, it will not be included among the properties out of use. 

Item 36. Meters. 

Mr. Wenzelberger gives the cost of meters at $400,293.27, and 
$70,154.52 for setting and putting them in order; total cost, $470,- 
447.79. Against this there is a crédit of $130,761.55, leaving a balance 
of $339,686.24. Mr. Schussler estimâtes the value of the meters on 
hand at $150,000. This may be a rough estimate, as complainant 
says, but it is in évidence, and, inasmuch as it was ofFered by com- 
plainant, it will be accepted as correct. A déduction of $119,531.72 
for meters out of use seems reasonable. 

Item 38. Old Office Building. 

This building and lot originally cost $35,142.90. It was soîd for 
$25,000; but, as no part of the property is in use, none of the original 
cost can be considered as property in service. 

Item 39. Branch Flume at Pilarcitos Dam. 

There is évidence of three flumes, viz., the Pilarcitos branch flume, 
constructed in 1864; Pilarcitos side flume (old), constructed in 1S66; 
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and the Pilarcitos side flume (new), constructed in 1876. It is not 
clear that the new side flume is not the old side flume taken down and 
rebuilt on a higher level. The branch flume, however, will be included 
among the properties out of use. 

Item 40. San Francisco City Waterworks. 

For the San Francisco City Waterworks property, acquired in 1865, 
the construction account of the Spring Valley Waterworks was 
charged with $1,698,000. Of this purchase the real property still in 
use is worth $300,000, and pipe in the city distributing System $136,- 
801.66. Among the properties out of use, included in this purchase, 
was a strip of land on Lobos creek, water rights on the same creek, 
capable of yielding 2,000,000 gallons of water per day, an aqueduct 
leading from Lobos creek around Ft. Point to the foot of Van Ness 
avenue, and a législative franchise granted in 1858. The life of the 
franchise was 20 years. Until its expiration in 1878, it was believed 
that the company was entitled to water rates which would yield a gross 
revenue of 20 per cent, per annum on the investment. With the expi- 
ration of the franchise its value disappeared. When compétition and 
rivalry were eliminated there was no good will, and when the Lobos 
creek water became unfit for gênerai use, and portions of its distribut- 
ing pipe were sold to the gas company, there was little left of the so- 
called unit value of the property. 

Item 42. Crystal Springs Upper Dam. 

Item 44. Upper Pilarcitos Dam. 

Since the construction of the new Crystal Springs dam, the upper 
dam divides the réservoir into two parts. That part of the greater 
Crystal Springs réservoir which lies behind the old dam serves merely 
as a settling pond. The same may be said of the upper Pilarcitos 
dam. For water storage, neither has any value. The road from San 
Mateo to the coast crosses the lake over the upper Crystal Springs 
dam. The original cost of this dam was $230,827.63. It has very 
little value at the présent time. The upper Pilarcitos dam cost $31,- 
376.40. Neither will be included in the list of properties out of use. 

Item 45. Calaveras Dam and Explorations. 
Item 46. San Antonio Improvements. 
Thèse items cover expenditures incurred in prospecting to déter- 
mine the sites for réservoirs which are not constructed, and there- 
fore not in use. 

Item 47. Portions of the Concrète Dam, Colma Gulch Drainage 
System, Lake Merced. 

This is not in use, and cannot be used until a third silt storage dam 
îs constructed. 

The total cost of properties out of use, as above found, is $4,129,- 
357.80. If we deduct from this $2,100,199.59 the cost of properties 
now worn out and no longer of any value, we shall hâve $2,029,158.21, 
representing the cost of properties still in existence, but not used in 
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supplying San Francisco with water. If we add to this amount the 
appréciation in value of the several items, as well as the présent value 
of other properties owned by the company but not in use, $3,071,994, 
we shall hâve for the présent value of ail such property, approxi- 
mately $5,101,152, as shown below. 

In order to avoid diSclosure of its plans, the company has pur- 
chased a large portion of its real estate through trustées. In such 
matters its wishes were respected in the taking of testimony; con- 
sequently it is impossible to locate, describe, or value ail its holdings. 
Furthermore, there is an absence of testimony as to présent value 
of many items which are known. In such cases I hâve used the cost 
price, if disclosed. 

Brlnglng forward $2,029,158 

the additional values found are as follows: 
Almshouse Réservoir Site: 

Présent value $125,000 

Less 63,300 (cost) 61,700 

Searsvllie or Portola Lands: 

340 acres réservoir site at $1,000 $340,000 

572 acres watersbed at $50 28,600 



Total $368,600 

Less 53,958 (cost) 314,642 

Buehanan or Marliet Street Réservoir: 

Présent value $281,000 

Less 133,343 (cost) 147,657 

Brannan Street Réservoir Site: 

Présent value $ 38..300 

Less 8,936 (cost) 29,364 

Lobos Creek Lots: 

Présent value $ 66.065 

Less 2,500 (cost) 64,165 

Arroyo Valle Land: 

4,421.8 acres at $50 ■ $221,090 

Less G4,2S7 (cost) 156,803 

Calaveras Réservoir Site: 

1,300 acres at $1,000 (réservoir value)..'. $1,300,000 

Plus agricultural use 90,240 



$1,.390,240 

Less .?100 per acre watershed value 130,000 1,200,240 

Crystal Springs Réservoir: 
Land not now in use for réservoirs. 

4.30 acres at $1,000 $4-30,000 

Less $100 per acre watershed use 43,000 387,000 

1,500 acres on Locks Creek: 

at .$50 75,000 

Office Building Corner Stockton and Geary Streets: 

Présent value $694,640 

Less 25.8%,, proportionate value of Spring Valley 

Water Company use 179,217 515,423 

Niles Dam and Aqueduct 60,000 



Total $5,101,132 

This list does not include the unused value of the San Antonio, 
Arroyo Valle, and other réservoir sites, or undeveloped or unused 
water rights. Perhaps it is worthy of note that Mr. Schussler values 
the 4,421.8 acres in Arroyo Valle, 1,500 acres in the Locks Creek 
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région, the Almshouse réservoir tract, and the Market Street réservoir 
tract at $4,500,000. 

Summary of Value of Properties. 

The value of complainant's properties used in supplying défend- 
ants with water in 1903-04 was as follows : 

1. 1,880 acres réservoir land $ 1,880,000 

2. 40,379.52 acres watershed 3,947,712 

3. 2,730 acres Lake Merced property 3,382,600 

4. Water rlghts 2,100,000 

5. Rlghts of way 200,000 

6. City Réservoir Sites: 

Lalve Honda $16.5,000 

University Mound .38,300 

Collège Hill 40,800 

Clay Street Tank 70,000 

Lombard Street or Upper Eussian Hill 120.000 

Francisco Street or Lower Russian Hill 72,000 

Clarendon Helghts 12,600 

Potrero Heights 9,150 

Presidio Heights 40,000 567,850 

7. Pump Tracts: 

Black Point $ 15,000 

Clarendon Pleights 12,475 

Océan View, océan slde tank 1,000 

Millbrae pump tract, 68 acres 25,000 

Belmont pump tract, 45 acres 16,544 

Carville pump tract 1,000 71,019 

8. Bryant Street pipe yard and building 65,000 

9. Office lot building (Spring Valley Water Company use).... 179,217 

Total Real Estate $12,393,-398 

10. Meters 150,000 

11. Stock on hand 270,000 

12. Crystal Sprlngs System: 

Lower Concrète Dam. 

Excavation $ 52.920 

Concrète factory 78,229 

Outlet shaft 81,510 

Howard cvit 103.433 

Extra work 79,050 

Main dam— concrète 1,399.080 

Upper Dam 50,000 

Buildings at upper dam 10,359 

Screen house and tank at University Mound 

réservoir 6,000 

Pipe Une to San Francisco 796,444 

Trestles 20,400 

Tunnels 39,934 2,717,359 

13. Alameda Creek System: 

36-incli pipe Une, on trestles $107,300 

36-inch pipe-llne, in ditcU 806,332 

Trestle through marsli, gâte at Burlingame. .. . 75,000 

54-incli pipe Une 318,.530 

Connections 7,670 

Submarine pipe Une, double 16-inch 150,000 

Submarine pipe Une, double 22-incii 285,900 

Pleasanton improvements 75,559 

Sunol Filter beds, Laguua ditch and Sunol dam 275,193 

Sunol aqueduct; 324,608 

Nlles dam and aqueduct 40,000 2,466,092 
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14. PiJarcitos System: 

Pllarcitos dam and waste weir $326,778 

Upper Pllarcitos dam 10,000 

Piliireitos pipe Une 303,235 

Pllarcitos side flume 14,000 

(iate liouse... 21,412 

Pllarcitos camp. 5,093 

Flume and gauge tank S40 

Tunnel No. 1 27,096 

Tunnel No. 2 (38,,320 

Lake Honda tunnel 44,612 

Lake Honda screen house....- 10,640 

Tank house 880 

Lake Honda (large) tank 4.000 

Océan House flume 9,233 $ 846,1.39 

1.5. Lake Merced Drainage System 232,454 

16. San Andréas System: 

Main dam and waste welr .$488,541 

Pipe Une 480,557 

Forebays, gâte houses, outlets, sliafts, and ap- 

purtenances 41,307 

Bald Hill tunnel 52,875 

Davis tunnel 29.724 

Flume and pipe feeder 17,451 

Pnlldlngs at réservoir 11,704 

Screen house and measuring tank 8,375 

Sewer pipe 7,317 

Collège Hill Aërator 1,772 1,139,623 

17. Locks Creek: 

Locks Creek flume $ 87,413 

Locks Creek timuel No. 1 57,910 

I^cks Creek tunnel No. 2 73,304 

Pllarcitos stone dam 7,482 

Pllarcitos stone dam flume 15,901 

San. Mateo Valley clay settling dam 7,126 

San Mateo concrète dam 9,150 

Pipe Une across San Andréas Valley 23,280 

Concrète tunnel, culvert, etc 5,800 

Buildings 2,500 289,866 

18. City Distributing Beservolrs: 

Lake Honda .<?294,157 

Universlty Mound 167.109 

Collège Hill 57,265 

Francisco Street. 43,574 

Lombard Street 41,725 

{Presidio Heights) 

Potrero Heights 17,768 

Clav Street 1.3.,324 

Clarendon Heights 14,577 649,499 

19. Pumplng^ Plants: 

, Belmont pumplng station .$277,021 

Millbrae " " 271.580 

Lake Merced " 276,116 

Crvstal Springs " 1.30,756 

Pllarcitos " 30,167 

Black Point " 165,787 

Clarendon Heights " . . , 54,780 

Océan View " 10,000 1,216.207 

20. City Pipe System : 4,500,000 

21. Spécial Structures, viz;.: 

Lake Honda sewer tunnel. Lake Honda pipe tunnel, 

Bernai Ilelglits. two tunnels, Islais Creek trestle, 

Océan Side tank 59,31S 
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Recapitulation of Structures. 

Crystal Sprlngs System $2,717,359 

Alameda Creek System 2,4(ifi,092 

Pilarcitos System 846.i:î9 

Lake Merced drainage System 2."2.454 

San Andréas System 1,139,023 

Loclis Cveek 2.S!),8B« 

City distril)uting réservoir G49.4i)9 

Pumpiiig plants 1,216.207 

City distributing System 4,559,316 

22. 1214'/' for .engineering and interest during con- 

struction 1,704,,^G9 ?15.881,124 

Total real estate 12,393,.39S 

Meters and stock on hand 420,000 

Total $28.094,522 

23. Less dépréciation 2,922,538 

Total value of property . $25,771,984 

Items 6 and 7. City Réservoir Sites and Pump Tracts. 
I hâve adopted the estimâtes of Mr. Sclmssler for sites of L,ake 
Honda, Clay Street tank. Lombard Street réservoir, Francisco Street 
réservoir, Presidio Heights réservoir, Millbrae pump, and Carville 
pump. I hâve adopted Mr. Bakiwin's estimâtes for sites of University 
Mound réservoir, Collège Hill réservoir, Black Point pump, and Clar- 
. endon Heights pump. Mr. Schussler values the Belmont pump tract 
at $25,000, and Mr. Grunsky fixes it at $8,000. I appraise the Millbrae 
and Belmont lots at about the same price per acre. My estimâtes on 
Clarendon Heights and Potrero Heights réservoir sites are less than 
Mr. Schussler's, but more than Mr. Baldwin's. 

Pipe, etc. 

One of the most strongly contested points in the case is the présent 
cost of wrought iron pipe. Nearly ail such pipe used by the company 
was specially manufactured. There are no regular market quotations 
for just such material. Ovving to the disappearance of cash books 
covering an important period in the construction of the plant, and in- 
accurate bookkeeping, the priées actually paid, not only for pipe, but 
also for labor and other materials, are involved in more or less doubt. 
Priées, particularly of métal and labor, hâve fluctuated, and there is 
some uncertainty as to the quality of iron used in each Une; conse- 
quently présent cost of reproduction — that is, what it would cost to 
reconstruct the pipe lines in March, 1903 — is very much a matter of 
opinion. Mr. Schussler testifîes to a unit of 10.6 cents per pound of 
pipe as the présent average cost. The importance of this unit rests 
on the fact that there are in use over 30,000,000 pounds of such pipe. 
Mr. Schussler's unit is based in the main on the cost of the Alameda 
54-inch line, built in 1902 and 1903, and on his estimated average prés- 
ent cost of the varions grades of iron now used by the company. The 
Alameda 54-inch pipe line probably represents the highest grade of 
material, the most skillful workmanship, and the latest and most ap- 
proved contrivances and devices to be found in constructions of this 
192 F.— 12 
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character. The pipe is laid in concrète saddles, the interior edges of 
the iron plates are beveled to diminish friction, and there are automatic 
vacuum valves, with bronze shut-ofï gâtes. Thèse improvements are 
not found on the older lines. 

Plates manufactured in Scotland at a. cost of between 5 and 6 cents 
a pound were used for the original Pilarcitos and the original San An- 
dréas 30-inch lines. The iron was rusted en voyage. The cost of this 
iron, according to Mr. Schussler, is to-day 4.6 cents per pound delivered 
in San Francisco — ^^/loo of a cent less than the cost of the 54-inch 
Alameda pipe. The différence is made up in part of switching charges 
and cost of moving iron from one point to another in the company's 
shops, an expense which does not appear to hâve entered into the cost 
of any other pipe. The Pilarcitos Une, 67,570 feet in length, was con- 
structed in 1867 and 1869 at a cost of about $388,883, or 13.67 cents 
per pound of plate iron. This pipe was neither chipped nor properly 
calked when laid. It gave much trouble, particularly "where the 
ground was alkali," and finally about four miles of it was taken up, 
cleaned, recoated with asphaltum, and relaid. Since then it has done 
good service. 

The San Andréas 30-inch line, 65,300 feet in length, was laid in 1870 
and 1871. This pipe gave so much trouble that about 26,000 feet was 
replaced in 1897 and 1898 with what is known as the 44-inch San An- 
dréas pipe. Actual cost in 1897 of this 44-inch pipe delivered in San 
Francisco was 2.65 cents per pound. The average présent value of ail 
the San Andréas pipe delivered in San Francisco is estimated by Mr. 
Schussler at 4 cents per pound. The total cost of the entire line, as 
shown by complainant's âccounting department, was $689,162, or 12.97 
cents per pound for the old, and 8.5 c^nts per pound for the new, line. 
In February, 1904, Mr. Schussler estimated the cost of the San An- 
dréas line at $600,000; in 1901, at $550,000. During the same year 
Mr. Ames, secretary of the company, fixed the cost at $499,168.24, 
and Mr. Grunsky, then cîty engineer, appraised it at $490.443. Mr. 
Schussler's présent valuation, excluding 10 per cent, for contingencies 
and 5 per cent, interest during construction, is $571,658. 

The Crystal Springs 44-inch pipe line, originally 95,660 feet in 
length, was constructed in 1884 and 1885 at a cost of $955,308.43, or 
10.1 cents per pound of iron plate. In the water rate investigation of 
1889-90, Mr. Schussler testified that the cost of this line complète in the 
ground, with water running through it, was 8.9 cents per pound for 
the No. 6 iron, and exactly 9.4 cents a pound for the No. 7 iron. The 
cost of manufacturing and laying the pipe, including extra fittings, ap- 
pears to hâve been 2.77 cents per pound of iron plate, as against 3.39 
cents for the 54-inch Alameda pipe. 

The Alameda 36-inch line, 144,135 feet in length, was constructed in 
1887 and 1889 at a cost, computed by complainant, of $1,296,000, or 
12.87 cents per pound. 

In 1897 force pipe for the new Millbrae pumps cost 3 cents a pound 
delivered in San Francisco, or 2J4 cents in Pennsylvania. In the rate 
investigation of 1900-01^ Mr. Schussler said : 
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"We have lately made a contract for iron, at, I thlnk it was, 2.C5 cents a 
pound free on board the cars in Harrlsburg, and I think the freight is ^^/loo 
of a cent, making It about 3.41 cents hère. Making allowance for the cost of 
manufacturing the Iron and rivets, shipping, and then working the pipe, riv- 
etlng, punching, ealklng, dlpping asphaltum, transportation, digging the 
trenches, riveting the pipe together in the ditch, and calking it boiler fash- 
ion, covering it up again, and restoring the ground as we find it before we 
dig the trench, and making proper allowances for the manholes, blow-ofïs, 
air-cocks, etc., it will not corne very far from 8% cents per pound. That 
means good first-class iron." 

In explanation of Mr. Schussler's answer counsel say : 

"Mr. Schussler referred to the Islais Creek pipe, which was the latest pipe 
for which iron had just been ordered of the same quality as that used in the 
bulk of the new San Andréas pipe line. This iron, although not up to the 
quality of the high grade eharcoal iron used in nearly ail of the other pipe 
lines of complalnant, was still good first-class iron." 

Mr. Schussler's explanation is that 8j^ cents — 

"was about the estimate of cost at that tlme for that low grade iron. 
* * * We have imported iron which cost us delivered hère, instead of 3.41 
cents, it cost us 4.87 cents, while the iron of the Crystal Springs and Ala- 
meda pipe cost us about 4.6 cents per pound hère. * * * You will flnd 
that thé différence between the figure at that time and the figure hère is 
fully justifled by the increase of the priée of the métal and the labor.'' 

As ail the important pipe lines were constructed, except the Alameda 
54-inch, before Mr. Schussler gave his estimate of 8J/2 cents per 
pound, it is safe to conclude that the Alameda 54-inch pipe as a whole 
is the most costly to be found in the System. As an illustration of this, 
the record shows that the manholes on the Alameda 54-inch line cost 
$25, as against $25 for the San Andréas, and $15 for the Alameda 
36-inch and the Crystal Springs. Air valves for the 54-inch pipe cost 
$60 each, as against $54 for the San Andréas, $25 for the Alameda 
36-inch, and $20 for the Crystal Springs. Blow-offs for the first line 
cost $55, as against $50 for the San Andréas, and $8 for the Alameda 
36-inch and the Crystal Springs. 

In 1901, a year and a half before this suit was brought, Mr. Grun- 
sky said the best quality of laminated iron could be delivered in San 
Francisco for 3% cents per pound, and cbùld be laid in the ground 
complète for 6.8 cents per pound. Mr. Schuyler and Mr. Adams fix 
the unit of cost for the Crystal Springs line at 9.4 cents per pound 
for pipe laid in ditches, and 6.9 cents per pound for pipe laid on trestles. 
For the Alameda 36-inch line their corresponding units are 9.4 cents 
and 7.4 cents per pound. For the Pilarcitos, Mr. Adams' unit is 10.5 
cents ; Mr. Schuyler's, 10.5 and 10.6. For the San Andréas 44 and 37 
inch pipe their unit is 8.5 ; for the 30-inch San Andréas, 10.6; for the 
Lobos Creek 44-inch pipe, 9.6 ; for the L,ocks Creek 44-inch pipe, 9.6. 
Mr. Schussler's unit is 10.6, except for less important lines, where 
the figure sometimes reaches 11 cents. For pipe laid on trestles, 
Mr. Schussler estimâtes the cost per pound for the 44-inch Crystal 
Springs at 8.6, and for the Alameda 36-inch pipe at 8.51. I have adopt- 
ed the following units : 
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Alameda 54-iiich. 10.0 

San Andréas 44 and 37 inch pipes 8.5 

Crystal Springs, pipe in trenclies !^4 

" " pipe on trestles ').'•> 

Alameda 36-inch, pipe in trenches 9-4 

" " " pipe on trestles 7.4 

San Andréas 30-inch pipe and tlie Pilarcitos 10.0 

■ Thèse units, when increased by 12^ per cent, for contingencies, en- 
gineering, and interest during construction, are, in my judgment, a fair 
and libéral estimate of the cost of laying wrought iron pipe. 

As to measurements, quantities, and dimensions, there bas been very 
little dispute. For the most part Mr. Scbussler's figures bave been 
adopted. The point of différence is the unit of cost, and, as to this, 
variance among the experts is largely due to varying judgment as to 
efficiency and cost of labor. For example, on the San Andréas waste 
weir, 696,000 brick were laid. The cost per thousand is thus estimated : 





Schussler. 


Adams. 


■Schuyler. 


Cost of briclî, cernent, and sand delivered 
at weir — . 


$26 48 
25 80 


$24 37 
9 50 




Labor 










$52 28 , 


$33 87 


$35 00 



Mr. Schussler says a day's work on this weir for a bricklayer was 
500 brick; Mr. Adams says 1,000; and Mr. Higgins, foreman when 
the work was performed, says : 

"We must hâve averaged froni 1,000 to 1,200 brielc a day." 

On the Pilarcitos tunnel the units were as follows: 



. ■ 


Schussler. 


Adama. 


Schuyler. 


Higgins. 


Cost of brick, sand, and cément... 
Haulinsr 


$24 08 

7 50 

31 70 


$22 32 

4 33 

11 88 


$22 32 

4 33 

12 45 


$18 00 
5 00 


Labor 


24 00 






Cost per thousand briclî 


$83 28 


$.38 53 


.$39 10 


$47 00 


' 



Mr. Higgins, who performed this work, says his çontract price for 
the labor was $24 per thousand brick laid, each bricklayer averaged 
1,500 brick per day, and there was a profit on the çontract. Mr. Schus- 
sler estimâtes a day's work on this tunnel at 400 brick ; Mr. Schuyler 
and Mr. Adams, at 800. 

For 157,200 cubic yards of concrète work at the main Crystal Springs 
dam, Mr. Scbussler's estimated price per cubic yard is $10.38, of which 
labor is $4.16. Mr. Adams' unit is $8.90 of which labor is $1.50. Mr. 
Schuyler's unit is $9, of which. labor is $1,62. 

The value of the Pilarcitos side flume is estimated by Mr. Schussler 
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for its 100,000 feet of redwood lumber at 18 cents per foot; by Mr. 
Adams, Mr. Schuyler, and Mr. Grunsky at 14 cents. 

While the cost of labor has advanced over priées ruling in more ré- 
cent years, yet, since the earlier structures were built, prices for brick, 
cernent, wrought iron plate, and asphaltum for dipping pipe, hâve fal- 
len. Modem methods hâve reduced the expense of drifting tunnels, 
and steam shovels could be used to good advantage in excavations like 
those at Sunol. 

The following table, though not a complète statement of ail material 
and work appraised, exhibits substantially and fairly the effect of the 
unit values. The unit adopted for brick work, cernent work, wood 
work, and wrought iron includes the cost of incorporation into struc- 
tures. In the final resuit 12^^ per cent, is added to cover engineer- 
ing, interest during construction, etc. The table includes lumber in 
flumes, chutes, and fences, but not lumber in buildings. 



Brick work 

Lumber 

Concrète work 

Excavations 

Enibankinents 

Drifting tunnels, etc. 
Wrought iron pipe 

in trenclies 

Wrought iron pipe 

on trestles 



10.680.514 brick 

1,576.092 ft. 

5,712.T:îO eu. ft. 

!)<S9,15H eu. yds. 

820,500 eu. yds. 

39,172 ft. 

28,085,970 Ibs. 

2,1.36,800 Ibs. 



Value. 



$ 356,196 
120,640 
1.874,400 
.508,940 
521.555 
4,'}.3.i::î9 

2,667,634 

154,689 



Unit. 



$33.35 

76.54 

.328 

.514 

.635 

11.057 



per M. 

" M. 



eu. ft. 

eu. yd. 

ou. yd. 
ft. 



.0949 " Ib. 
.0723 " Ib. 



Item 12. Crystal Springs System. 

I hâve allowed nothing for removing pipe from the bed of Crystal 
Springs réservoir. This pipe was relaid in the 44-inch San Andréas 
line. The expense was incurred in saving the pipe, not in constructing 
the dam. While tire main concrète dam is thicker and stronger than 
is necessary for its présent service, as an extra précaution for the safe- 
ty of people who live below between the dam and the bay, it is certain- 
ly useful. No déduction is made, though précédents are not wanting 
for such a course. 

Item 13. Alameda Creek System. 

The Niles dam and aqueduct hâve had no part in supplying the city 
with water since the works at Sunol were completed. They are not 
essential factors in the présent System. In case of serious in jury to 
the Sunol dam, the dam and aqueduct at Niles might be useful. Such 
a contingency, however, is not probable. The only présent use of this 
property is in supplying riparian owners on Alameda creek at and be- 
low Niles with water. The présent value of this property is $100.000. 
I hâve included it in the inventory at a valuation of $40,000, which is, 
in my opinion, a very libéral measure of its probable emergency use- 
f ulness to the city. 
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Item 14. PilarcitGs System. 

The Océan House flume had not been reconstructed in 1903, when 
the ordinance of that year was adopted ; hence the valuation is of the 
old flume. 

Item 15. Lake Merced Drainage System. 

Mr. Adams' estimate Is $234,738 

Mr. Schuyler's 241.553 

Mr. Dockweiler's 227,090 

Mr. Grunsky's estimate Is §242,889, plus $24,288 for engineering and 

contlngencies — total 267,177 

Mr. Schussler's estimate is $296,970, plus $29,697 for contlngencies, 

and $16,333 for Interest during construction — total 343,000 

Original cost, as shown by Mr. Reynolds, was but $210,660.29, and 
of this amount $7,284.69 was expended in 1903 and 1904, probably 
after the ordinance of 1903 was adopted. Furthermore, some $25,000 
worth of work in this structure is not in use, and will not be useful 
until "the third or upper silt storage dam proves to be a necessity and 
is being constructed." Whether the $7,284.69 should be included in 
the $25,000 I am unable to détermine. 

Mr. Schussler's estimâtes on brick work, concrète work, and exca- 
vations, in my opinion, are too high. For instance, on the drainage 
System 2,061,900 brick were used, at a cost according tô Mr. Schussler 
of about $98,910. Mr. Adams' estimate on the same work is about 
$55,000, a différence of $43,910. For 750 cubic yards of excavation 
and 22,740 cubic feet of concrète at Colmâ Gulch, Mr. Schussler's esti- 
mate is $10,590, Mr. Adams' $6,094, and Mr. Schuyler's $7,492. For 
6,040 cubic yards of excavation in the masonry channel and wooden 
chute, Mr. Schussler's estimate is $1,500, as against $1,120 by Mr. 
Adams. For 6,170 feet of cast iron drainage pipe, Mr. Schussler's 
figure is $8,140, or $1.31 a foot, as against Mr. Adams $4,936, or 80 
cents per foot. If $25,000 and $43,900 are deducted f rom Mr. Schus- 
sler's estimate, the balance, $228,070, is still in excess of Mr. Dockwei- 
ler's estimate. I shall allo\y $232,454. 

Item 18. City Distributing Réservoirs. 

The estimâtes are as foUows : 

Mr. Dockweller $575.287 

Mr. Adams 680,049 

Mr. Scliuyler 716,739 

Mr. Grunsky ' 729,232 

Mr. Schussler 820,682 

Amount allovved $649,499 

The Presidio Heights réservoir is not included, because it was not 
commenced until 1902 or çompleted until 1904. The greater portion 
of its cost was not incurred until after the 1903 suit was commenced. 
$7,353.71 was expended on the Lombard Street réservoir in 1904. 
It was constructed about 1863. There is no record of any expenditure 
on the property between 1863 and 1904, except $8,340.71 in 1879. It 
was valued by Mr. Grunsky in 1901 at $26,500. 
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Item 19. Pumping Plants. 
Actual cost, as compared with expert estimâtes, is as f ollows : 

Cost $1,135,644 62 

Mr. Schussler 1,651,000 00 

Mr. Schuyler 1.432,000 00 

Mr. Eckhart 1,398,211 71 

Mr. Adams 1,335,474 00 

Mr. Fitzgerald 1,315.095 21 

Mr. Gruiiskv 1,227,395 00 

Mr. Dockweiler 1.192,561 00 

Amount allowed $1,216,207 00 

February 6, 1901, two years before the ordinance of 1903 was 
passed, Mr. Schussler submitted to the board of supervisors his esti- 
mate on pumping plants as f ollows : 

1. Belmont station, complète $ 175,000 

2. Millbrae station, complète 265,000 

3. Crystal Sprlngs station, complète 92,000 

4. Pilarcitos station, complète 25,000 

5. Océan View pumping station, complète 50,000 

6. Lake Merced piuuping plant, complète, with force pipe and San 

Andréas pipe connection, bridge, Océan View tank, wharf, 

suction pipes, and screens, etc.. 300,000 

7. Black Point pumping station, inclusive of hrick-lined storage 

tunnel, wharf, and real estate 200,000 

8. Clarendon Heights pumping plant, exclusive of real estate 75,000 

Total estimate of above eight pumping stations, exclusive 

of real estate (except Black Point, Millbrae, Belmont) $1,182,000 

There is no testimony of any expenditures since February, 1901, 
on any of thèse plants, except $5,019.84 on the Clarendon Heights in 
1901, and $130,558.45 on the Belmont. Of this last amount $58,458 
was expended in 1903 and 1904, probably after the 1903 ordinance 
was passed. 

Mr. Eckhart values the engines for the seven différent stations, ex- 
cluding Océan View, at $477,885 ; the original cost, he says, was but 
$397,732. The actual cost of the Millbrae engines in 1898 was $79,- 
780; thèse he appraises now at $91,660. Concrète work, which then 
cost 34 cents per cubic foot, he values at 40 cents. 

I find the présent cost of reproducing the seven pumping stations 
first mentioned, $1,206,207, and to this I add $10,000, the présent value 
of Océan View pump. This, as I hâve already said, is the old Crystal 
Springs pump, and has not been in use for nine years. The total is 
$1,216,207. This, when increased 12^/2 per cent, for interest during 
construction, engineering, légal expenses, etc., will exceed the original 
cost of the seven stations more than $230,000. 

Item 20. City Pipe System. 
Mr. Schussler's estimate is based on the cost of laying in 1903-04 
new pipe of first-class qtiality. It does not appear that ail cast iron 
pipe in the System is of the same grade. Pipe taken from Unes out- 
side San Francisco, after being cleaned, was relaid in the city. This 
seems to hâve been the uniform practice. The company now claims 
a valuation of $5,108,300, or about $12,376 per mile for 412.74 miles, 
of such cast iron pipe. In 1901 the claim was $3,636,000, or $9,523 
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per mile for 382 miles. ■ This is an appréciation in the course of two 
years of 5,4 cents a foot. 

The theory on which the chief engineer of the company has pro- 
ceeded in valuing the city pipe ' System is thus explained: 

"If a pipe lias beeii laid on a maoadamizecl sti-eet, and tlae next year a Vii- 
tumiiious pavement with concrète Is put . over it, that makes tlie pipe nnder 
the ground and under the pavement that much more valuable as wliat the 
bitumiuous pavement cost, because, if we had not laid the pipe prier to the 
bituminous and concrète pavement, we would bave had to eut the bitunûnous 
pavement and lay the pipe and then replace the pavement." 

When the 1903 ordinance was passed the market price of cast îron 
pipe was but $38 per ton. Mr. Schussler has based his estiniate on a 
price of $40, and Mr. Adams on a price of $45. The various esti- 
mâtes on the présent value of the cast iron pipe lines of the city dis- 
tributing System are as follows : 

Air. Schussler .«0.780,700 

Mr. Sehuvler 4.8f)S,055 

Mr. Fitzgerald 4.(ir, i.4.^1 

Mr. Adams 4.4S1,710 

Mr. Doekweller 4.401 ,r;04 

Mr. Grunsky 4,.".08,4;î0 

The value fixed is $4,500,000. 

Item 21. Spécial Structures. 

According to Mr. Schussler, the aggregate length of the two Ber- 
nai Heights tunnels is 1,343 feet; through them passes a,44-inch pipe, 
incased in brick, which fills the entire tunnel space around the pipe; 
and 403,500 brick were used at an expense of $55.70 per 1,000. Mr. 
Adams estimâtes the cost of laying thèse brick at $32 per 1,000, and 
Mr. Higgins, who performed a portion of this work, says but two 
concentric rings of brick were placed about the pipe, the back filling 
was of earth, and but 209,820 brick were used. The memory of the 
man who actually worked in the tunnel should be the most accurate as 
to back filling and the number of rings of brick about the pipe. I al- 
low 225,960 brick, at $37.50 per 1,000. 

Item 23. Dépréciation. 

[12] Dépréciation may be delayed, but it cannot be prevented. Ul- 
timately every structure in complainant's plant will be worn out by use, 
wasted by action of the éléments, broken by accident, abandoned in the 
development of the System, or displaced by newer and more efficient 
contrivances. In view of this fact, it was held in the 1908 case that 
complainant was entitled to an annual allowance to cover such loss. 
The highest courts hâve repeatedly declared this fact cannot be ig- 
nored in deterniining the value of property in rate cases. 

In Knoxville Water Co. v. City of Knoxville, 212 U. S. 1, 29 Sup. 
Ct. 148, 53 L. Ed. 371, and more recently in Contra Costa Water Co. 
V. City of Oakland (Cal.) 113 Fa,ç. 668, the lower court found the prés- 
ent cost of reproducing the planta but failed to take into account the 
fact that an old plant is worth less than a new one, In each, the re- 
sult was a reversai. 
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It is impossible to measure accurately such loss until it has matiired. 
When a machine is worn eut, we know its original value is gone ; but 
while the machine is in use the amount ot détérioration is largely a 
matter of opinion. Hère the difficulties of the problem are increased 
by the fact that a very large portion of the most valuable construction, 
such as pipes, masonry, and concrète work, are concealed in the 
ground or under water. 

Counsel for the city contend that no annual allowance for déprécia- 
tion should be given, because it has been made good by current re- 
pairs and replacements, charged to operating expenses, and paid out 
of the water rates. On the other hand, counsel for the water Com- 
pany stoutly maint ain that the structural portion of the plant cannot 
be reproduced for its original cost, and that its reproductive cost 
should not be diminished by reason of dépréciation. However, com- 
plainant insists that it is entitled to an annual allowance for dépré- 
ciation, and défendants believe true value cannot be ascertained, except 
by substracting dépréciation from présent cost of reproduction. 

The efficiency of the plant undoubtedly has been maintained by re- 
pairs and replacements, but to find the property has not depreciated 
is simply impossible. The évidence shows that structures costing more 
than $2,000,000 are no longer in use. In 1899, V-h miles of small pipe, 
which could not hâve been used over 40 years, was "taken up and 
abandoned jointly," being replaced by larger pipe. In 1898, 5 miles of 
the San Andréas 30-inch wrought iron pipe, which had been in use 
about 30 years, "gave évidence of getting worn out," and was replaced 
with 44-inch pipe. The first Lake Merced pump, "built in 1877, has 
been broken up and * * * sold for old iron." "The flume from 
the Pilarcitos stone dam to tunnel No. 1 of the Locks Creek line has 
been rebuilt after 32 or 33 years." The old Lafayette tank went out 
of use in 1903 or 1904. The Market Street réservoir and the pipe 
line leading thereto from Lake Honda hâve been out of service more 
than 10 years. The upper Crystal Springs dam, completed in 1878 at 
a cost of over $219,000, capable of holding 3,000,000,000 gallons of 
water, is now practically submerged in the new Crystal Springs réser- 
voir. It serves merely as a causeway between the east and west side of 
the lake, and also as a settling basin for roily waters which come 
into the north end of the réservoir at certain seasons of the year. 
Even the water supply is subject to détérioration. Formerly Lobos 
creek furnished the city with 2,000,000 gallons of water per day. The 
water is now unfit for use. 

Mr. Grunsky estimâtes the period of serviceability for varions parts 
of the Works in service as f oliows : 

Pump englues 40 years 

Boilers 20 " 

Wrought iron pipe 40 " 

Flumes 20 " 

Wooden huildin.KS 40 " 

Water meters 1.5 " 

After a careful examination of pipes laid in the city, he says the 
results fully justify his conclusions. 
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Mr. Dockweiler is quoted as saying the life of a pump is but 30 
years. Mr. Schuyler, after an examination of pipe which had been in 
use 30 years, déclares that it is good for 30 years longer. Mr. Adams 
says the dépréciation on such a plant will amount to 1 per cent, per 
annum of the original cost. 

I find the annual dépréciation of this plant to be 1 per cent, per 
annum for cast iron pipe, 2 per cent, for wrought iron pipe, 2.5 per 
cent, for pump angines, flumes, and wooden structures, and 5 per cent, 
for boilers. Thus I hâve ascertained the annual dépréciation to be 
$212,983. 

The total dépréciation to be deducted from the reproduction cost of 
structures is $2,922,538. This I hâve ascertained by multiplying the 
annual dépréciation of each structure for the number of years it has 
been in use, using original cost as the basis of calculation. In case of 
the cast iron pipe constituting the city distribution System, the resuit 
was obtained by ascertaining the average length of time the pipe laid 
each year had been in service. I hâve calculated dépréciation only on 
wrought iron pipe, cast iron pipe, wooden structures, and the pumping 
plants. While réservoirs, concrète wbrk, brick work, tunnels, and ex- 
cavations are undoubtedly subject to détérioration, I conclude the 
amount obtained is sufficient to fairly cover ail loss resulting from this 
cause, except in a few spécial cases, like the Crystal Springs upper 
dam, which originally cost $219,476.61, and which I now value at 
$50,000. The upper Pilarcitos dam, originally costing about $30,000, 
I value at $10,000; and the Océan View pump, costing $23,030.58", at 
$10,000. Thèse three items afford an additional dépréciation of $202,- 
507.19. 

My calculations give dépréciation as follows: 

Wrought and cast iron pipe. $2,544,302 15 

Pumps and pumping plants ^ . . . 258,483 41 

Woodwork 119,752 81 

Total §2,022,538 37 

The necessity for deducting dépréciation is apparent when we con- 
sider the fact three experts on behalf of complainant hâve made an 
exhaustive examination and a careful appraisement of the structural 
portions of complainant's plant, with total results as follows: 

Mr. Schussler $19.467,000 

Mr. Adams 16,062,445 

Mr. Scliuyler 17,924,806 

Each estimate is the présent cost of reproducing property, without 
allowance for dépréciation, and usually exceeds original cost. As an 
illustration of this, Mr. Schussler fixes, the cost of the upper Pilarcitos 
dam, now practically submerged in the Pilarcitos réservoir, at $30,000, 
and adds thereto 30 per cent, for increased price of labor and mate- 
rials. 

$25,771,984 falls far short of $40,000,000, the lowest estimate of- 
fered in complainant's behalf. Nevertheless, in arriving at the smaller 
amount, I hâve for the most part based présent value of intégral por- 
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tions of the plant on figures in évidence given by complainant's wit- 
nesses in this or some other proceeding. 

The total of ail contributions dlrectly made by stockholders 

from 1858 to 1903, inclusive, is but $ 9,177,496 82 

Adding to this the bonded debt 13,975,000 00 

And the floating debt 1,017,500 00 

The resuit $24,169,996 82 

— is approximately the entire amount advanced by stock and bond- 
Iiolders to acquire 

$25,771,984 worth of property in use, 

$ 5,101,132 worth of property in existence, but not in use, and 

$ 2,100,199 worth of property neither in existence nor in use. 

During the same period 

$22,450,313 hâve been distributed In divldends, and 

$ 3,991,228 undivided profits hâve been put back into the works. 

If the property is actually worth from $40,000,000 to $70,000,000, 
that fact should be reflected at some time in the market value of the 
company's stock and bonds. When the 1903 suit was bought, Judge 
Morrow, on motion for an interlocutory injunction, fixed the value 
of the property by adding the sum of bonded and floating indebtedness 
to the average market value of the stock during the month in which 
the suit was commenced, April, 1903. Thus : 

Capital stock, présent value $11,760,000 

Bonded indebtedness 13,075,000 

Floating indebtedness 1,017,500 

Total $26,752,500 

Spring Valley Waterworks v. San Francisco (C. C.) 124 Fed. 574, 
598. 

The price of the stock was $84. It is alleged in the bill that the 
value of the stock at that time was about $83 to $85. It is also al- 
leged that its low value was due to the passage of pretended ordi- 
niances fixing water rates, and that but for such ordinances the actual 
market value of said stock would now be about $97 per share. Im- 
mediately after the suit was brought, bonds of the company were 
selling for $95. The floating debt was $1,017,500. Summarizing 
thèse, the value would be as f ollows : 

140,000 shares at $97 $13,580,000 

Bonded debt 13,276,250 

Floating debt 1,017,500 

Total $27,873,750 

If we deduct from this amount $5,101,132, the value of existing 
properties owned by the company, but not in use, we hâve $22,772,618 
representing the value of the property in actual use. 

The highest price ever reached by the stock was $103. If we take 
stock at $103, bonds at par, and add the floating debt, we shall hâve 
this resuit: 



IgS ^ , . 192 FEDERAL HBrORÏER 

140,000 .sliares. at $103.- $14,420.000 

Eonded' debt...'. . .....;'.. .'. 13.975,000 

Floating debt i 1,017,500 



Total ,.,,.,,.,.,,.... .$29,412.500 

Dedueting value 'of exlstlng property iiot in use. ,5,101,1.32 



The présent value of the property is. ........ $24,311.308 

June 15, 1903, shortly 'âfter ' its incorporation, tlie Spring Valley 
Water Company offered to pnrchase from the Spring, Valley Water- 
works ail the properties of the latter company, as a wholp, svibject 
to outstanding incumbrances, for the sum of $11,480,000, payable 
five years later, without interest. It àlso offered, to issue and sell ail 
or any part of its capital stock to stockholders of the old company in 
the proportion of two shares for each share of the Spring Valley 
Waterworks and at a price of $4rper share for stock in the new 
company. This offer a few days later was withdrawn, and a second 
offer of $82 par share for such portion of the outstanding stock as the 
new company itsejf did not acquire before June 19, 1908, was substi- 
tuted. It was also proposed that the new company should not par- 
ticipate in any distribution of the capital of the old company. July 
13th a third proposai, raising the price to $90 for stock of the old 
company, or $45 for stock of the new company, was accepted. The 
considération thus fixed may be summarized as follows : 

Boiided indebtedness, at par $13.975,000 

Stock at $90 12,600.000 

Floating debt, approxlniately , 1,077,440 



Total , .$27,652,446 

As this offer included ail the property of the company, it also in- 
cluded property not then in use. Dedueting $5,101,132. the approx- 
imate présent value of such property, the resuit is $22,551,314, the 
price of the Spring Valley property used in supplying San Francisco 
with water, as shown by that transfer. 

It is earnestly contended that this transaction was not a sale ; that 
it was merely a reorganization of the Spring Valley Waterworks. 
The charter of that company would expire in 1908. Its capital stock 
was $14,000,000, and therefore the limit of its bond isue was $14,000,- 
000. Its then issued and outstanding bonds amounted to $13,975,000. 
It was necessary to reorganize or cease business. On the other hand, 
if the considération were merely nominal, why were the first and 
second offers not accepted? Why negotiations extending over 
so long a period, which resulted in raising the considération from 
$11,480,000 to $12,600,000? There were about 1,800 stockholders. 
Without the consent of stockholders holding at least two-thirds of 
the stock, the transfer could not be consummated. To them the con- 
sidération must be satisfactory. They were not bound to accept 
stock in the new concern. Furthermore, the considération was fixed 
by those most compétent to judge the value of the property — fixed 
during the progress of this suit, in which that value is the most im- 
portant issue, and admissions of value by the board of directors, 
if against the interest of the company, of much weight. 
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In the 1904 case it is alleged that the market value of complain- 
ant's stock prior to 1901 averaged about $97 per share, and bas àt 
times bad a market value of $103 per sbare, and, but for tbe ordi- 
nances of 1901, 1902, 1903, 1904, and 1905, tbe actual market value 
of complainant's stock (280,000 sbares of Spring Valley Water Com- 
pany, instead of 140,000 Spring Valley Waterworks) would nOw be 
about $48.50 or more per sbare, but that tbe same is only about $37 
to $38.50 per share by reason of tbe passage of said onbnances. It 
was also alleged that tbe bonded debt was $14,975,000. Tbe, floating 
debt, as sbown by tbe évidence, was about $1,188,893.45. The value 
of the property on tbe basis of thèse allégations may be suminarized 
thus: 

Bonded debt ..$14.975,000 00 

280,000 slmres of stoc-k at $37.75 10,570.000 00 

Floating debt. 1,188,893 45 

Total , .$26.733,893 45 

If we take the stock at $103, or $51.50 for the nevv stock, the high- 
est priée ever reached, we bave : 

Bonded indebteduess $14.975,000 00 

280.000 sbares stock at $51.50. 14.420,000 00 

Floating debt 1,188,893 45 

Total .$30,583,893 45 

This dimlnlshed by 5.101,132 00 

Leaves a value for the iiroperty in 1904 of $25,482,761 45 

In 1891, when the capacity of the plant was 30,000,000 gallons 
per day, the entire property was valued by its chief engineer at $20.- 
000,000, in round numbers. If a plant producing 30,000,000 gallons 
is worth $20,000,000, other tbings being equal, a plant producing 
35,000,000 gallons should be worth $23,333,333. 

Operating Expenses and Taxes. 
The amount actually paid out during the fiscal year 1903-04 was: 

For operating expenses $566,780 97 

For taxes 325,287 66 

Total .$892,074 63 

Dediicting iniproper charges aggvegiitiiig 79,985 10 

The net operating expenses and taxes fov said fiscal year are $812.089 53 

Tbe déductions are as follows : 

1. Kefnnd taxes $ 941 91 

2. Taxes on properties not in use 7,904 79 

3. Expansé Lobos creek 2.0.38 17 

4. Expense Portola réservoir 882 15 

5. E.xpense Pescadero 1,027 00 

6. Error in coal aceount of 1890, corrected in the aecount of this 

year 10,730 00 

7. Expense water suit 13,100 05 

8. Expense for issuing bonds 3,525 64 

9. Expense of Incorporatlng Spring Valley Water Conipaii\', paid 

to the Seeretary of State ." 2,846 90 
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Amount brougtit fprward. .$42,996 61 

10. Expense of proeurlng proxies on reorganizatlon 524 50 

11. Expense of new bonds after Incorporation of the Spring Val- 

ley Water Company, pald to the American Bank Note Com- 
pany . ; ... 9,000 00 

12. Expense of examining the legality of the new bond Issue 10,000 00 

13. Service connections 14,650 19 

14. Advertising, etc 2,813 80 

$79,985 10 

[13] The first six items are conceded. As to the seventh, proper 
costs will be awarded or apportioned in due time by the court. There 
is no reason why rate payers should be compelled to bear the entire 
burden of this htigation, whether they win or lose. 

In San Diego Water Co. v. City of San Diego, 118 Cal. 556, 574, 50 
Pac. 633, 638 (38 L. R. À. 460, 62 Am. St. Rep. 261), the court says : 

"It will be the duty of the court on a retrlal to allow no item of expendi- 
ture which is not satlsfactorily shown to be an actual and proper charge in 
the actual conduct of the business of supplying water ; and, when légal or 
other gênerai expenses are claimed, they must be shown to hâve had a proper 
relation to that business." 

Items 8, 9, 10, 11, and 12. 
It is argued that thèse items — 

"are ail expenses In connection with the reorganizatlon of the corporation 
and getting ont a new bond issue In 1903. That reorganizatlon and new bond 
Issue iWas necessary because the charter of the old corporation would hâve 
expired on June 19, 1908, and It can be i*eadily seen that it was necessary 
to reorganlze the corporation and refund its indebtedness before that tlme 
arrlved. The old corporation then had a bonded indebtedness of $13,975,000, 
whlch was wlthin $25,000 of the extrême limlt allowed by law. There was 
then no other means of supplying water to San Francisco and its Inhabit- 
ants, except through the properties of complalnant's predecessor. The cor- 
poration had to be reorganized and a new bonded indebtedness issued as a 
matter of necessity. The expense of doing this could not be charged to new 
construction. It was in no sensé a constructive work, and it was In fact a 
necessary expense of maintaining the properties in use." 

In other words, the owner of a property is about to die leaving a 
large indebtedness, and inasmuch as the business must go on and the 
property be vested in new owners, the expenses of administration, of 
transferring the property and arranging for money to meet liabilities, 
should be borne, not by the estate itself, but by the patrons of the 
business. The argument answers itself. 

Item 13. 

It appears that in 1903 the expense of service connections, principal- 
ly in the downtown districts of the city, amounted to $48,265.71. Of 
this expense 38 per cent, or $18,533.18, was charged to permanent im- 
provements, while 62 per cent, or $29,732.53, was charged to operat- 
ing expenses, to be paid out of the water rates. A portion of this ex- 
pense, amountingto $31,165.54, was returned to the company, and 
thereafter apportioned — 85 per cent., or $26,483.10, to permanent im- 
provements, and only 15 per cent., or $4,672.44, to operating expenses. 
Nothing is offered in justification of such an apportionment of receipts. 
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The Company not only recovers its entire expense, but quite a profit 
in the matter of the connections; while the operating expense account, 
not only meets its own loss, but bears the burden of the profit which 
is taken by the company. 

Item 14 is made up of charges for newspaper advertisements, lunch- 
es, charity, stock and bond exchange dues, printing deeds, and expert- 
ing. No reason is given why thèse expansés should be borne by the 
rate payers. 

The amount actually paid out during the fiscal year 1904—05 was : 

For operating expenses $543,672 42 

For taxes 353,172 91 

Total $896,845 33 

Deductlng Improper charges aggregatlng 78,587 77 

The net operating expenses and taxes for said fiscal year are. . . .$818,257 56 

The déductions are as follows: 

1. Taxes refunded $16,762 61 

2. Taxes on propertles not in use 6,906 61 

3. Expenses Lobos creek 1,513 50 

4. Expenses Portola réservoir 1,008 51 

5. Expenses Pescadero 948 00 

6. Expenses water suit 51,447 14 

T. Expense issuing bonds 1 40 

$78,587 77 

While it is possible that the operating expenses are excessive for 
1904-05, and also for 1905-06, by reason of improper apportionment 
of moneys received for service connections and for hydrants set, still 
there is no évidence sufficient to support any déductions therefor. 

The amount actually paid out during the fiscal year 1905-06 was: 

For opeT'atlng expenses ; $550,416 44 

For taxes 387,198 93 

Total $037,615 37 

Deducting improper charges aggregatlng 65,415 46 

Net operating expenses and taxes for said fiscal year are $872,199 91 

The déductions are as follows : 

1. Taxes on properties not in use $ 7,820 72 

2. Expense on Lobos creek 1,402 63 

3. Expense Portola réservoir 1,653 50 

4. Pescadero expense 948 00 

5. Expense in water rate suit 31,890 61 

6. Roof and brick bottom at Francisco Street réservoir 17,700 00 

7. Bridge at Sunol fllter beds 500 00 

8. New pipe Daly's Hill 3,500 00 

$65,415 46 

Items 6, 7, and 8 are apparently expenditures for new construction, 
which should be charged to permanent improvement rather than op- 
erating expense. It is clear under the décisions that property not in 
use in supplying water to the city cannot be included among the prop- 
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erties on which the company is entitled to a return from the rate pay- 
ers. The same rule excîudes from considération in this proceeding ail 
rents coUected by the company for such unused property, as well as 
taxes and expansés paid thereon. 

[14] The gross income during the fiscal year 1903-04, if the orcH- 
nance of March, 1903, had been enforced, 

Would hâve beeii $l,!)4;î.i)-ll 0:i 

Deductlng oper.'iHnf; expeiises and taxes $812.080 ô.'! 

Aud dépréciation 212,0S;j 00 1,025,072 r,."! 

The remainder $ 01S.S6S 53 

— would afford an income of but 3.56 per cent, on $25,771,984, the 
présent value in 1903 of that portion of complainant's property on 
which it was then entitled to a return. 

It is unnecessary to find the value of complainant's property in 1904 
and 1905. It is sufficient that it was no less than in 1903. 

The gross income during the fiscal year 1904-05 under the ordinance 
of March 7, 1904, if collected, 

Would hâve lieen, $l,99«,49e 50 

Deductlnf; operutiiig expenses aud taxes .$818.257 56 

And dépréciation. 212,983 00 1,031,240 50 

The remainder $ 965,256 03 

— is but 3.74 per cent, of $25,771,984. 

The gross income during the fiscal year 1905-06 under the ordi- 
nance of March 13, 1905, if enforced, 

Would hâve been iF2,110.200 00 

Beducting operatinsr expenses aud taxes $872.199 91 

And dépréciation. 212,983 00 1,085,182 91 

The remainder $1.025.017 09 

— would have yielded an income of but 3.97 per cent, on $25,771,984. 
In the 1903 case (Spring Valley Waterworks v. San Francisco [C. 
C] 124 Fed. 574, 600), on motion for an interlocutory injunction, 
Judge Morrow held that a 4.4 per cent, income on the value of this 
property — 

"is unreasonably low and coniîscatory, and amounts to the talfing of private 
property for publie nse without just compensation, thereby depriving the 
couiplainant of its property without due process of law." 

In the 1904 case, on application for temporary restraining order 
(Spring Valley Water Co. v. San Francisco [C. C] 165 Fed. 657), 
Judge Gilbert found that a net income of less than 4.4 per cent, on 
the value of this property is less than a just compensation, and al- 
lô wed a preliminary injunction as prayed for. 

In the 1908 case (Spring Valley Water Co. v. San Francisco [C. C] 
165 Fed. 667, 705), it was held that 4.03 per cent, on the présent value 
of this property is less than a just and reasonable return. 

I am satisfied that each ruling cited is correct. The reasons given 
in their support amply justify my présent conclusion that rates which 
yield a net return of no more than 3.56 per cent., as in the 1903 case. 
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3.74 per cent., as in the 1904 case, and 3.97 per cent., as in the 1905 
case, are unreasonably low, unjust, and confiscatory. 

It follows, therefore, that the ordinances complained of are iincon- 
stitutional and void, and that a decree niust be rendered in favor of 
coniplainant in each of the three suits viz., Spring V^alley Watervvorks 
V. City and Connty of San Francisco et al., No. 13,395, Spring Valley 
Water Company v. City and County of San Francisco et al.. No. 13,598, 
and Spring Valley Water Company v. City and County of San Fran- 
cisco et al., No. 13,756. 

It is so ordered. 



DES MOINES WATER CO. v. CITY OF DES MOINES 

(Circuit Court, S. D. lowa, C. D. September 16, 1011.) 

No. 2,468. 

1. Watee.s and Water Courses (§ 203*) — Water Companies— Rates— Legal- 

ITY OF Rates Fixed by Public Autiiority. 

Rates fixed by a city couucil under législative autbority, to be ebarged 
by a water eoinpauy, are presuniptively reasonable and lawful : and tbe 
coniimny bas the burden of overcoiiiing sueli presuniptioii by sliowing by 
a fair prépondérance of the évidence that the rates so fixed are not suf- 
flciently remunerative. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299; Dec. Dig. § 203.*] 

2. Waters and Water Courses (§ 203*) — Water Companies— Rates— Valu- 

ATioN or Plant. 

In determining tlie reasonableness of water rates to be cliarged by a 
water comjtany, fixed by pulilic autbority, a court must ascertain the 
value of the conipaiiy's plant: and on tliat question both its original cost 
and pros]iective vahie niay be considered, but only as faetors to be taken 
into accomit wlth other évidence. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 290-299; Dec. Dig. § 203.*] 

3. Equity (§ 400*) — Report of Master— Weigiit Givex to Ftndisgs of 

Fact. 

When a case is referred to a master in chancery, he does not act siniply 
as a commissioner to take évidence and report tlie sanie, but Is a .iudi- 
cial ofticer, and nuist make flndings of fact and adopt conclusions of law ; 
and, while the latter are subject to review by the court, the flnding of 
facts stands as the verdict of a .lurj-, and eannot be overthrown, unless 
clearly erroneous. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 920-923; Dec. 
Dig. § 409.*] 

4. Waters and Water Courses (§ 203*) — Water Companies— Rates— Valu - 

ATI0N of Property— Going Concern. 

The plant of a water conipany should be given a higher valuation for 
rate-fixing purposes, if the company Is a going concern, wlth patrons al- 
ready secured and connections made. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
g§ 290-209; Dec. Dig. § 203.*] 

5. Waters and Water Courses (§ 203*)— Water Companies— Rates— Rea- 

sonableness. 

In determining the rate of income whicli a water company is entitled 
to earn on tlie value of its property, the hazards to which it is subject, 

*Por other cases see same toplc & § number in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
192 F.— 13 
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such as the shortness of the term of Its charter, Its Hablllty to the en- 
forced sale of its plant to the clty through condemnatlon proceedings, 
etc., may properly be taken into considération. 

tEd. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
S§ 290-299; Dec. Dig. § 203.*] 
6. Waters and Wateb Courses (§ 203*)— Watee Oompanies— Rates— Rea- 

SONABLENESS Or RATES PIXED BT CITT. 

A water company In Des Moines, lo.wa, Tveld entltled to eam dividends 
equal to 8 per cent, on the value of its plant, in vlew of the hazards of 
the business and the current rates of Interest in the state ; and an ordi- 
nance fixing rates under whieh it could not earn anything near such 
returns Jield unreasonable and confiscatory, and its enforcement enjoined. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
S§ 290-299; Dec. Dig. § 203.*] 

In Equity. Suit by the I>es IVToines Water Company against the 
City of Des IVToines. On final hearing. Decree for complainant. 

N. T. Guernsey, A. C. Parker, and Wm. E. Miller, for complainant. 
Robert O. Brennan and J. M. Parsons, for défendant. 

SMITH McPHERSON, District Judge. This is a case involving 
the validity of an ordinance of the city of Des Moines, fixing water 
rates. The Water Company filed a bill in equity to enjoin the en- 
forcement of that ordinance, alleging that the same is invalid, because 
unremunerative as to the rates thus fixed, as well as for other rea- 
sons, to be noticed in this opinion. It is now more than three years 
since the passage of this ordinance. This case illustrâtes the evils in 
connection with the fixing of rates by municipalities to govern public 
utility corporations. Neither j)arty is properly chargeable with any 
dereliction, and yet the fact remains that by the time this case is de- 
cided by an Appellate Court at least four years will hâve elapsed f rom 
the passage of the ordinance until the matter is put at rest by the 
courts. It is utterly impossible for a court to hear ail cases similar to 
this, which requires from one to three months to hear the évidence, 
after the issues are formed. If this court were to do nothing else, 
it could not personally hear ail such cases. The Suprême Court of 
the United States has said that the seemly and orderly way to déter- 
mine thèse matters is to refer them to a master in chancery, to take 
the évidence and make reports on which the courts can act. 

In the face of thèse long delays and the tremendous expense at- 
tending the hearings, it is apparent some other method must be de- 
vised to détermine the matters as to some of thèse public utilities. One 
of thèse schemes has been validated by the décision of the Suprême 
Court of lowa in the case of Halsey v. City of Belle Plaine, 128 lowa, 
467, 104 N. W. 494, in which the law is now said to be that cities can 
constitutionally go in debt at least three times the amount that they 
could incur until that case was decided, in the year 1905. The state 
Constitution provides that no municipality shall create an indebted- 
ness of more than 5 per centum of the valuation of the property 
within the city limits. Until the case just noted was decided, this 5 
per centum of valid indebtedness was limited to 5 per centum of the 

*FoT other o^ses see Bame topic & i numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexea 
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values on which taxes were paid. But under the décision just noted 
this 5 per centum is figured on the actual value of the property, wh-ich 
is four tinies that on which the taxes are paid. J am neither indorsing 
nor denying the correctness of that décision. But when the Suprême 
Court of the state has construed the statutes or Constitution of the 
State, and such construction is given before the existence of any of 
the facts in litigation may arise, then United States courts will adopt 
such construction, regardless of what may be thought as to the sound- 
ness thereof. 

The lowa Législature has enacted a statute, chapter 45, Laws of 
the Thirty-Third General Assembly (1909), which provides for the 
condemnation and taking over of waterworks, and the city, as a city, 
becomes the owner of such plants. The value thereof is ascertained 
by three district judges, designated by the Suprême Court of the state, 
and the owners of the plant are compelled to part with the ownership 
upon receiving the value thereof from the city. Under the construc- 
tion of the lowa Constitution above referred to, the city can go into 
debt to raise the money and become the owner. The city can borrow 
the money at a less rate of interest than can a private corporation. 
When the city becomes the owner of the plant, ail thèse litigations 
will be at an end. It may be that the people will not be better served, 
but the wranglings and disputes will be between the city officers and 
the people. If proper service is not given, the people can only com- 
plain of their own officers. It may be that property owners will pay 
more for their water, including their share of interest, than they would 
pay to a private corporation. But this will be largely compensated, 
when counting the expenses of litigation, and the unending quarrels 
that foUow the présent method of having private corporations to oper- 
ate waterworks plants. It may be that the waterworks company will 
not be able to receive ail of their investments back. But, considering 
the limitation on their franchises, and the difficulties now encountered 
to get money with which to build waterworks plants, it is better that 
they charge off their losses and bring présent methods to a conclusion. 

The présent expensive chaos should be brought to an end. It is 
known by ail informed men that city councils necessarily adopt rates 
with but little or no investigation as to what rates ought to be fixed. 
The resuit is that we hâve ordinances fixing rates based upon but little 
intelligent effort for the ascertainment of the facts. Some of the 
States, like New York, Massachusetts, and Wisconsin, hâve state com- 
missions of compétent men, who give public hearings, and who do 
nothing behind doors, nor in secrecy — a commission with no member 
interested as a taxpayer of the city, and with no member subject to 
influences other than the ascertainment of the truth and the facts. 
Rates are thus fixed with which most fair-minded people are ready 
to acquiesce. It is strange that we hâve no such législation and no 
such commissions in lowa. 

Either of the foregoing suggestions would largely cure présent evils. 
But the existing situation is such that city councils hâve the lawful 
right to fix rates, provided, always, that such rates are reasonable. 
And when the rate is thus fixed by a city council, the waterworks cor- 
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poration has the fight to challenge such rate by a suit in equity in tlie 
courts. ' Such is this case. This case was referred to a compétent, 
efficient, a:nd learned master in chancery. ' He has f ound that the rates 
fixed by the city council of Des Moines are net reasonable rates. Ex- 
ceptions to this report hâve been filed, and are now to be decided by 
this court. 

[1] There are some matters of law now no longer the subject of 
serious debate. One of thèse propositions is that the rates thus fixed 
by a city council are presumptively correct, and the waterworks cor- 
poration, challenging the same, must overcome stich presumption, and 
must affirmatively show by a fair prépondérance of the testiniony that 
the rates thus fixed are not sufficiently remunerative. 

[2] Another proposition is that in this court, in arriving at a con- 
clusion as to what rates are lawful, we are to hâve ascertained the 
value of the plant. The question is not what it cost, although such 
évidence is admissible as having a bearing. The question is not what 
the plant some day may be worth, although évidence with référence 
thereto may be considered as having a bearing. The question is : 
What is the value of the plant to-day? There must be a reasonable 
rate of interest or dividends allowed on the value of the plant. If 
a concern is not profitable, the investors must lose their money. If 
the plant is a profitable one, then such profits cannot exceed a reason- 
able rate of interest or dividend. As, of course, from this time hence- 
forth, capital cannot be acquired, except with difficulty, and of tentimes 
not at ail. In most enterprises persons are willing to invest their cap- 
ital, if by so doing they can bave a chance to acquire large profits. 
But if such investors must sustain ail the loss, if there is a loss, and 
only a reasonable rate of interest or dividend, if successf ul, it is nearly 
impossible to find capitalists ready to furnish the money. But with 
that this court has nothing to do, other than to follow the rules now 
adopted by the Suprême Court. 

[3] Another thing to be kept in mind is that, when a case is re- 
ferred to a master in chancery, he is not simply to act as a commis- 
sioner, to take the évidence and report the same. He is a judicial 
officer, and must make findings of fact and adopt conclusions of law. 
Without question, his conclusions of law are subject to revievv by the 
courts, just as a conclusion of law by this court will be reviewed by 
the Suprême Court. But the master must also make findings of fact, 
and thèse findings of fact must stand as the verdict of a jury in an 
action at law. Before overridden, they must appear to be clearly er- 
roneous. They must bave weight. If this is not so, it is folly for 
the courts to appoint masters to make such findings. 

The master makes some findings in favor of the city, but on the 
whole case his findings are adverse to the city. The ordinance in 
question is assailed by the waterv^'orks company as being invalid, be- 
cause it requires statements under oath as to the real estate owned 
by it, the number of miles of main pipes, number of fire hydrants, the 
cost of the System, as well as many other things. 

As I view this matter, an expression of an opinion on my part would 
be dictum, and it would throw no light upon the real question at 'ssue 
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herein. If it be assunied that those features of the ordinance are void, 
the conclusive answer thereto is, so far as this case is concerned, that 
such provisions can be eliminated, and it can then be said that the 
probabihties are that the balance of the ordinance with référence to 
rates would bave been passed. The vaHd and invaHd provisions can 
be separated, under the familiar rule, which need not be discussed, 
and for which authority need not be cited. 

The great and substantial question of fact, in this case, is as to the 
value of the plant. What a plant cost originally is not the measure 
of value that courts must look to, to détermine the validity or in- 
validity of rates. The value of stocks and bonds is no test, for ob- 
vious reasons, and mère theorists only, at the présent day, insist upon 
such as the valuation. Practical men know that it is not the test. 
There can be no true test, other than the physical valuation, and to 
such physical valuation there may be added certain other items. 

The master has made one finding that has been the subject of more 
discussion, perhaps, than any other item in the case. He finds that 
there are practically 38 miles of pipes that were laid in the streets 
at a time when the streets had not been paved, but that since the lay- 
ing of those 38 miles of pipe the streets bave been paved. To re- 
produce the same would require an expenditure of from $108,896, 
as admitted by the city, to $210,000, as claimed by the waterworks 
company, more than would be necessary to expend to lay such pipes 
in unpaved streets. Whatever the true sum is, the waterworks com- 
pany claims such sum to be a part of the value of the plant. This 
proposition the city dénies. But it is not pivotai in this case. Much 
can be said on each side of the question. This case seems to hâve 
been tried before the master, by both parties, upon the reproduction 
theory ; that is to say, what this plant would cost if it were blotted 
out of existence, and the city, or some other company, were to un- 
dertake to reproduce the plant. In such an event, as of course, the 
pipes must be laid under thèse 38 miles of paved streets at this ad- 
ditional cost. Looking at the question in that light, the question is, 
What would it cost to-day to reproduce the plant? and from which, 
to get at the value of the présent plant, there would be deducted the 
value of dépréciation, either by functional or physical dépréciation. 
Looking at the question from the other standpoint, the earning power 
is no greater, nor no less, in one case than in the other, and from that 
standpoint it is not material whether the streets are paved or un- 
paved. Much can be said that the true value of the property is meas- 
ured by its earning power. But thèse figures as to extra cost of 
laying pipe under pavements can be eliminated, and the resuit in this 
case not changed. 

[4] The master has found and fixed a valuation upon this prop- 
erty, as a going concern, as distinguished from the naked plant. As 
to this, both reason and authorities sustain him. Everything of a 
business character is thus valued. The peanut or news stand on 
the Street corner, the trunk line railroads and the street railroad Sys- 
tems, the city and the village stores, the newspapers, the carriages 
for hire in the cities, dairies, bus lines, and every conceivable business 
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proposition, has a greater value when the business is established, and 
it is set going, over and above what such value would be when but 
ready for opération. A téléphone System may hâve its wires, but 
before the business can be profitable it must hâve patrons. It takes 
effort and money to get patrons. While obtaining patrons, the cap- 
ital stock is earning but little or nothing. The street car system may 
hâve laid its rails and built its power plant, and hâve bought its cars ; 
but it does not hâve the value that it afterwards v/ill hâve when its 
business has been adjusted, and the people hâve adjusted their busi- 
ness and their conveniences to work in harmony with the system thus 
established. The newspaper plant may hâve its editors and reporters, 
and its presses, buildings, and offices. The physical valuation in the 
one case is just the same as in the other. But two newspapers, pos- 
sessed of equal physical valuation, are not of the same value, as 
everybody knows. Two merchants may hâve the same stock of goods, 
as to value, and may be equally well located, and may own the same 
amount of real estate, in value. It is not material whether we call 
it "good will" or the "value of a going concern," but there is an in- 
tangible value there, and the owner has the right to hâve it deter- 
mined on such increased valuation. 

Thèse rules apply with equal force to a waterworks System. It 
took a long time to build up the system. First, it had to get in touch 
with patrons, make contracts, install meters, and establish the busi- 
ness. During that period the capital stock was not earning what it 
should hâve earned. Now that it is a going concern, it is entitled 
to hâve thèse values considered, in arriving at the true valuation of 
the plant. Such reasoning is indorsed by courts, both national and 
State Suprême Courts, and such conclusions are the resuit of sound 
reasoning. Such are the tests in ail other vocations and business en- 
terprises. 

[5] The waterworks company claims that certain other spécifie 
things, by name, should be allowed, either by way of enhancing the 
value of the property, or that which would be the same thing, by 
calling them hazards, and allowing such rates as would produce a 
reasonable revenue thereon. One of thèse is the fact that rates are 
subject, at any time, to change by the city council, subject to local 
préjudice, and without expérience or training with référence thereto ; 
the hazard that the city, at any time, can force an involuntary sale 
by proceedings of condemnation ; the fact that the franchise cannot 
extend beyond 25 years, with no assurance that it will be renewed; 
another competing plant may be allowed; the city may establish a 
competing plant; and other minor hazards. 

There can be no question but that some of thèse matters should be 
given considération. The greater the hazard, the higher the rate of 
interest. A farmer who observes his contracts and pays his debts 
can get a loan at a low rate of interest by a mortgage on his farm. 
A man whose crédit is not good, and who can only tender secvtrity 
of a doubtful character, must pay a high rate of interest. This has 
always been so, and always will remain so. The fact that the com- 
pany's charter may be revoked by a forced sale, or that it may expire 
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at the end of 25 years, and that it will be continuously kept in liti- 
gation, are ail hazards, which in other business enterprises would 
increase the rate of interest that the borrower must pay, and justly 
entitles it to a higher rate of earnings than if its earnings were cer- 
tain and fixed, and were in perpetuity or of long duration. But it 
is well-nigh impossible to point out just what particular hazard, and 
to what extent such a particular hazard, will increase the rate of 
interest, or will entitle it to a higher rate of earnings. 

[6] From the most exhaustive reading and considération of the 
voluminous record in this case, a record of many thousands of pages, 
I not only cannot say that the findings of the master as to the value 
of this water plant hâve not been fairly stated by him, when he 
States that it is worth not less than $1,840,000, in round numbers, 
and perhaps, that it is worth something like $15,000 in excess of that; 
but I think that the master has been conservative in fixing this val- 
uation. It can be well said that, if he is in error, it has been by an 
undervaluation. 

Taking into account the expenses of approximately $122,000 per 
year, the réduction proposed by the new ordinance would make the 
plant unremunerative to the extent that it is entitled to receive, con- 
sidering the fair value of money in a state like lowa. And, con- 
sidering the hazards and liabilities, some of them certain and others 
contingent, and some of them destructive, an 8 per cent, return is 
moderate. But this proposed ordinance would allow nothing like 8 
per cent. 

Ail fair-minded people should readily agrée, and the défendant 
city and its officers ought to agrée, that reasonable returns should be 
allowed to not only thèse investments, but thèse dangers and hazards, 
which clearly are to be taken into account, under the authorities. 
Some of the leading cases which support the foregoing are the fol- 
lowing: City of Omaha v. Omaha Water Company, 218 U. S. 180, 
30 Sup. Ct. 615, 54 L,. Ed. 991; National Waterworks Compànv v. 
Kansas City, 62 Fed. 853, 10 C. C. A. 653, 27 L. R. A. 827 ; Spring 
Valley Co. v. San Francisco (C. C.) 124 Fed. 574; Kennebec Water 
District V. City of WaterviUe, 97 Me. 185, 54 Atl. 6, 60 L. R. A. 856; 
Brunswick, etc., v. Maine Water Co., 99 Me. 371, 59 Atl. 537; Glou- 
cester Water Co. v. City of Gloucester, 179 Mass. 365, 60 N. E. 977 ; 
Norwich Gas & Electric Co. v. City of Norwich, 76 Conn. 565, 57 
Atl. 746 ; Galena Water Co. v. City of Galena, 74 Kan. 644, 87 Pac. 
735 ; Newburyport Water Co. v. City of Newburvport, 168 Mass. 
541, 47 N. E. 533 ; Town of Bristol v. Bristol Water Works, 23 R. 
I. 274, 49 Atl. 974; Willcox v. Consolidated Gas Co., 212 U. S. 19, 
29 Sup. Ct. 192, 53 L. Ed. 382. The foregoing authorities sustain 
the foregoing holdings. 

The exceptions, both of the city and of the waterworks company, 
are ail overruled. The report of the master is confirmed, and there 
will be a decree enjoining the enforcment of the ordinance in ques- 
tion. 
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YOUNTS V. SOUTHWESTKRN TELEGRAPH & TELEPHONE CO. 

(Circuit Court, E. D. Arkansas, W. D. November 18, 1911.) 

No. 5,577. 

1. Eemoval ot; Causes (,§11*) — SÙits Bemovable— Original .Tu ris diction 

OF FEDERAL CoURT. 

TJnder Act March 3, 1887, c. 373, § 1, 24 Sbit. 552, and Act Aug. 13, 
1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. lOOl, p. 508), no cause can 
l3e reiuoved iiito a fédéral court unless it is oue wbkh could origiually 
hâve beeu brought in that court. 

[Ed. Note. — B'or other cases, see Removal of Causes, Cent. Dig. §§ 20- 
31; Dec. Dig. § 11.*] 

2. Courts (§ 489*) — Jurisdiction of Fédéral Courts— Action to Rbcoveb 

Penalty. 

Fédéral courts hâve jurisdiction to entertain actions for the recovery 
of penalties given by state statutes to Indlvlduals to eompensate theui 
for Injuries sustained, but not of actions to recover penalties for the use 
of the State even if the nominal plaintifC is an individual. nor though a 
part of the penalty goes to the informer, vvhere when collected It goes 
liito the state treasury. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 489.*] 

8. Statutes (§ 241*)— Construction— Pénal Statutb. 

A statute which authorizes the recovery by an individual iujured by 
its violation of cumulative iienalties greatly in excess of the actual dam- 
ages sustained must be strictly construed, and, uuless the plaintilï suing 
thereon brings himself clearly witliin the letter of the law, he canuot re- 
cover. 

[Ed. Note.— For other cases, aye Statutes. Cent. Dig. §§ 322, 323 ; Dec. 
Dig. § 241.*] 

4. Telegraphs and Téléphones (§ 34*) — "Discrimination" — What Consïi- 

lUTES. 

That a téléphone company, whlch was under uo duty to extend its Unes 
outside of the corporate limits of a city, where it malntained an ex- 
change in fact. inade such extensions for the accommodation of one or 
two persons, did not entitle another outside résident to demand the samo 
service, and the refusai of the company to comply wlth such demand did 
not constitute an unlawful "discrimination" vs'ithln the meaning of Kir- 
by's Dig. Ark. 1904. § 7948, whlch requires such conipauies to snpply ail 
appllcauts for téléphone connection and facliitles without discrlminatlou 
or iiartiallty under penalty of .$100 for each day such connection or facil- 
ities are withheld. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones. Cent. Dig. 
§ 21; Dec. Dig. § 34.* 

For other définitions, see Words and Phrases, vol. 3, p. 2099.] 

Action by W. C. Younts against the Southwestern Telegraph & 
Téléphone Company. On demurrer to complaint. Demurrer sus- 
tained. 

This suit was instituted lu a state court and by the défendant removed 
to this court upon the ground of dlversity of cltizenshlp. ïhe complaint al- 
lèges: That the défendant is eugaged In operating a téléphone exchange in 
the city of Llttle llock and in installing and furnishing téléphones in the 
résidences and places of business of the citlzens of the city, as well as cltiz.ens 
llvlng and residing in the comitry, and also of citlzens living in the neighbor- 
hood of Fourche Dam and in close proximity to tlie place of business and 
résidence of plaintlff, and in furnishing the eitlzeus thereof with téléphone 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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connections through the central office of the excb.mge maiiitained by said 
défendant so as to glve to citizenis who are subscribers for teleplione instru- 
ments coniiected witli said exchange facilltles for eommunicating with ail 
other parties \y1io are subscribers to said téléphone. That un the lOtb day 
of iïay, 1910, plaintiff made application in writlng to défendant for a télé- 
phone and equipment at his résidence at Fourche Dam and to counect the 
sanie for his use with the defendant's Llttle Uock exchange on the terms and 
conditions required of other subscribers similarly situated. That such ap- 
plication has been tinie and again repeatedly made, but t)y the défendant re- 
fused. ïhat plaintiff has complied and offered to comply witli ail reason- 
able régulations of the défendant, and as au indncement to obtaln téléphone 
facllities offered to pay for the necessary wire and pôles and the expense of 
ereeting the same. 

It is then charged that this refusai was an unlawful discrimination, for 
the reasons stated in the complaint that the défendant has pôles and a line 
of wlres along the Fourche IJam pike to a i)oint on said pike about one- 
half mile from the résidence of plaintiff; that from this point on the pike 
the défendant has run a line of wires and put up pôles a distance of about 
one-half mile in a northeasterly direction and installed a téléphone and télé- 
phone connection in the résidence and place of business of Fred Hobenschutz, 
and also in the résidence and place of business of Peter Barzen, giving to 
both of thèse persous single line or private wire connection; that thèse in- 
stallations and connections were made prier to plalntiff's application for a 
teleplione and connection ; that it is far easier and less expensive for the 
défendant to hâve furnished plaintiff with a téléphone and téléphone con- 
nection than it was to furnish theni to the above-named parties ; that it 
was no more trouble or expense for the défendant to run its line of wires 
and erect posts from the point on the pike at which the line swings over to 
the premises of the said Hobenschutz aud Barzen than It is or was to run 
its line of pôles and wires to the résidence of the plaintiff; that this dis- 
crimination bas continued for more than 885 days; and that by reason thereof 
he is entitled to recover $100 penalty under the laws of the state of Arkansas 
for eaeh and every 'day for the 385 days. He therefore prays judgment for 
$.'Î8,500 pénal ties. 

The défendant deniurs to the complaint, settliig up varlous grounds; but 
at the hearing it relied solely upon the ground that the facts alleged in the 
complaint are not sufflcient to coustitute a cause of action. Tbe statute of 
the State of Ai'kansas u])on which this action is based was enacted Jlarch 31. 
18S5, is digested in Kirby's Digest of the Ke\-ised Statutes of Arkansas of 
1904 as section 7948. and is as follows : 

"Every téléphone company doing business in this state and engaged in a 
gênerai téléphone business shall supply ail applicants for teleitbone connec- 
tion and facllities without discrimination or partiality; provided. such ap- 
plicants comply or offer to comply with tbe reasonahle régulations of the Com- 
pany, and no such company shall impose an^• condition or restriction upon 
any such applicant that are not imposed impartially upon ail persous or 
companies in like situations; nor sball such <-onii)any discrimiuate agalust 
any iudividmil or comiiany engaged in lawful business, by recpiiring as condi- 
tion for furnishing such facllities that they sball not be'used in the l)nsiness 
of the applicant. or otherwise. under penalty of one hnndred dollars for each 
day such company continues such discrimination, and refuses such facllities 
after conii)liauce or offer to comply with the reasonahle reguhitions and finie 
to furnish the same has elajwed. to be recovered by the applicant whose ap- 
plication is so neglected or refused." 

W. H. Pemberton, for plaintiff. 

A. P. Wozencraft and Walter J. Terry, for défendant. 

TRIEBER, District Judge (after stating the facts as above). In 
every action brought in a circuit court of the United States, or re- 
moved thereto from a state court, a preliminary question to be deter- 
mined is whether the court has jurisdiction of the cause. If the 
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record does not affirmatively show jurisdiction in this court, it is its 
duty to so déclare and décline to proceed further, and this it must 
do although no objections are raised by either party, or even if the 
parties consent to the jurisdiction. Minnesota v. Northern Securities 
Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 h. Ed. 870, and authorities 
there cited. 

[1] Under the Judiciary Act of August 13, 1888 (chapter 866, 125 
Stat. 433 [U. S. Comp. St. 1901, p. 507]) no cause can be removed 
from a state to a national court unless it is one which could hâve been 
originally brought in that court. Tennessee v. Bank, 152 U. S. 454, 14 
Sup. Ct. 654, 38 L. Ed. 511 ; Cochran v. Montgomery County, 199 U. 
S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182; Ex parte Wisner, 203 U. S. 
449, 27 Sup. Ct. 150, 51 h. Ed. 264. 

[2] It is urged that, as this is a suit to recover penalties imposed 
by the laws of the state of Arkansas, this court is without jurisdic- 
tion. Wisconsin v. Pélican Insurance Company, 127 U. S. 265, 8 
Sup. Ct. 1370, 32 L. Ed. 239, is cited as conclusive of that question. 
It was there held that : 

"The rule that the courts of no country exécute the pénal laws of another 
applies not only to proseçutions and sentences for crimes and misdemeauors, 
but to ail sults in favor of the state for the recovery of pecuniary penalties 
for any violation of statutes for the protection of its revenue, or other mu- 
nicipal laves, and to ail judgments for such penalties." 127 U. S. 290, 8 Sup. 
Ct. 1874, 32 L. Ed. 239. 

In that case the suit was brought by the state itself to recover a 
penalty for the benefit of thè state, and, as stated by the court in its 
opinion, the act complained of was not any private injury, but solely 
an offense committed against the state by violating her law. The 
prosecution in that case was in the name of the state, and the whole 
penalty, when recovered, would accrue to the state and be paid into 
her treasury, although the insurance commissioner would receive one- 
half of the amount recovered ; he paying ail expenses of the prosecu- 
tion for and coUecting such forfeitures. The court in the opinion said : 

"The real nature of the case Is not affected by the forms provided by the 
law of the state for the punishment of the offense. It is immaterial whether, 
by the laws of Wisconsin, the prosecution must be by indietment or by ac- 
tion; or whether, under that law, a judgment there obtained for the penalty 
might be enforced by exécution, by scire facias, or by a new suit. In what- 
ever form the state pursues her right to punish the offense against her sov- 
ereignty, every step of the proceeding tends to one end, the compelling the 
offender to pay a pecuniary fine by way of punishment for the offense." 127 
U. S. 299, 8 Sup. Ct. 1379, 32 L. Ed. 239. 

Does the f act that under the statute upon which this action is based 
no part of the penalty goes to the state, but is for the sole beneiàt 
of the party injured, who, alone, can maintain the action therefor, 
distinguish it from the Wisconsin case ? The only reported case which 
the court has been able to find, in wHich it was held that that case 
applies to ail penalties, whether they are for the benefit of the state 
or a private person, is Hamilton v. Jos. Schlitz Brewing Company 
(C. C.) 100 Fed. 675, decided by the United States Circuit Court for 
the Northern District of lowa ; but, when the identical question came 
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again before that same court (another judge presiding), the Hamilton 
Case was expressly overruled. United Breweries Co. v. Colby (C. C.) 
170 Fed. 1008. The last case was removed by writ of error to the 
United State Circuit Court of Appeals, but was dismissed by the plain- 
tiff in error without a hearing in that court. 178 Fed. 1005, 101 C. 
C. A. 664. 

The leading case in which the English and American authorities 
on this subject, as well as Wisconsin v. Pélican Insurance Company, 
are fully reviewed, is Huntington v. Attrill, 146 U. S. 657, 667, 13 
Sup. Ct. 224, 227, 36 L. Ed. 1123, and it was there held that: 

"Pénal laws, strietly and properly, are tliose Imposlng punlshment for an 
ofCense committed against the state, and whlch, by the KngUsh and Ameri- 
can Constitutions, the executive of the state has the power to pardon. Stat- 
utes glving a prlvate action against the wrongdoer are sometimes spoken of 
as pénal in their nature, but in such cases It has been pointed out that nel- 
ther the liability imposed nor the remedy given is strietly pénal." 

The statute there under considération provided that the officers of 
any corporation who hâve made a certificate or report, or statements 
by public notice, which were false in any material représentation, shall 
be jointly and severally liable for ail the debts of the corporation con- 
tracted while they are officers thereof. This, it was claimed, was a 
pénal action, and for that reason could not be maintained in the courts 
of any other sovereignty than that which enacted the statute. But 
the Suprême Court held that it was not a pénal law in the international 
sensé that it cannot be enforced in the courts of another state, but 
that it merely afforded a private remedy to a person injured by the 
wrongful act, and therefore could be enforced in the courts of any 
other state if not contrary to their public policy. 

In Brady v. Daly, 175 U. S. 148, 20 Sup. Ct. 62, 44 E. Ed. 109, 
it was held that an action under section 4966, U. S. Revised Statutes 
(U. S. Comp. St. 1901, p. 3415), which prescribes a minimum penalty 
for infringing a copyright of a dramatic composition, is not for the 
recovery of a penalty which would make it unenforceable in the courts 
of any other sovereignty than that which enacted it. Other cases de- 
cided by the national courts sustaining this view are Dennick v. Rail- 
road Co., 103 U. S. 11, 26 L. Ed. 439; Atlanta v. Chattanooga F. & 
P. Co., 127 Fed. 23, 61 C. C. A. 387, affirmed in 203 U. S. 390, 27 
Sup. Ct. 65, 51 L. Ed. 241; Boston & Maine R. R. Co. v. Hurd, 108 
Fed. 116, 47 C. C. A. 615, 56 L. R. A. 193; Gruetter v. Cumberland 
Tel. & Tel. Co. (C. C.) 181 Fed. 251; United Breweries Co. v. Colby, 
supra. 

In Boston & Maine R. R. Co. v. Hurd, the action was brought in 
a court of the United States to recover damages for the death of 
plaintifif's intestate, caused, it was charged, by the négligence of the 
défendant railway company, and the action was based solely on a 
■Statute of the state of Massachusetts. The jurisdiction of the court 
was challenged upon the same grounds the jurisdiction of this court 
is now challenged; but it was overruled. Judge Putnam, who de- 
livered the opinion of the court, said: 

"The statutory remedy on which this suit relies is found in Pub. St. Mass. 
1882, c. 112, par. 212. The seotioii is divisible into two parts, the first of 
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whlch provides that the corporation sliall be puiiished by fine. It fixe^i ;; 
maximum and minimum penalty, without any guide for deteruiining wliei\' 
the fine sliall rest between the extrêmes. It Is to be recovered by indictment, 
and proseeuted wltbin one year from the tiuie of the injury. Beingiudictnieut, 
there is no occasion to indicate in the statute by what rule the court, shall b(> 
guided In determining the amouut of the fine as between the extrêmes iiMiued. 
In this respect, the court is left, as in ordinnry procedings where a maximniii 
and minimum iine is created by statute, to détermine its amount by vlie de- 
gree of criminality. ïhis is peculiarly appropriate to a statute stri(;tly peual. 
because the question of the extent of, a fine or other punishment is properly 
governed by local considérations, acting upon judicial discrétion, thus im- 
posing a duty which a foreign court cannot vvell perform. The statute tur- 
ther provides that the fine shall be paid to the exeeutor for the use of the 
widow and chlld, or, if no widow or child, to the next of kin. This, and ail 
the other peculiarities to which we ha^'e referred, are indicia of a strictly 
pénal statute, because, while the next of kin may possibly hâve an interest 
in the llfe of the person deceased, yet they do not necessarily, and the stat- 
ute admits no inquiry whether or not they hâve any. * * * The civil 
remedy, which appears in the latter portion of section 212, is found in se<;- 
tions 1 and 6 of chapter 199 of the Aets of 1S81. so that the remedy by iu- 
dictment preceded the remedy by civil action. Not only, howevev, does the 
latter portion of section 212 confine the party prosecuting to elect between 
an indlctment and a civil action, but in Littlejohn v. Railroad Co.. 118 IMass. 
478, 482, 20 N. E. 103, 2 L. R. A. ,502, it was held that the civil action is 
merely a substitute for the indictment. * * * Although the act of ISSl 
afCorded a civil action, it was in ail other respects on ail f<nirs with the pvo- 
ceeding by indictment. To emphasize that fact. it provided that the dam- 
ages should be assessed with référence to the dev'ree of culiiability of the 
corporation, which, of course, was not necessary iv «-bose portions of the 
varions statutes which related to an indictment. 'J'herefore it would seeni 
that, if one part of section 212 is strictly iienal in its purpose, the other 
must be." 

And after a full review of ail the atithorities it was held by the 
court : 

"That the statute, while in form pénal, was not strictly sa. and the civil 
remedy in the alternative must be regarded as remédiai in an internatiouiii 
sensé, authorizing action to be brought thereunder in the fédéral courts of 
another state." 

In Claflin v. Houseman, 93 U. S. 130, 137, 23 L. Ed. 833, it was 
held : 

"If an act of Congress gives a penalty to a party aggrieved, without 
specifying a remedy for its enforcement, there is no reason why it should 
not be enforced, if not provided otherwlse by some act of Congress, by a 
proper action in a state court." 

The conclusion reached from thèse authorities is that the courts 
of the United States hâve jurisdiction to entertain actions for the 
recovery of penalties given by state statutes to individuals to compen- 
sate them for injuries sustained, but they will not entertain jurisdic- 
tion of a cause whereby it is sought to recover a penalty for the use 
of the state, even if the nominal plaintifï is an individual, but the 
penalty, when coUected, is to be paid into the state treasury, although 
a part thereof goes to the informer or person suing therefor. Or, 
to state it differently, a penalty for a wrong to the people of the state 
collectively is a pénal action in the international .sensé and cannot be 
enforced in the courts of any other sovereignty than that which 
enacted it. On the other hand, if the penalty is for an injury or 
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wrong to an individual to be recovered for his benefit solely, then the 
action is transitory and may be maintained in any court, whether 
domestic or foreign. As this is an action solely for the benefit of the 
]3laintifï, who claims to hâve been injured by the acts of the défend- 
ant, this court would hâve original jurisdiction of the cause, and there- 
fore has on removal. 

Does the complaint state a cause of action? 

The construction placed upon this statute by the Suprême Court 
of Arkansas is that the statute must be divided into three clauses, as 
follows : 

"(1) Every téléphone company doing business In this state and engaged 
in a gênerai telejjhone business shall snpi)ly ail aiiplicants for téléphone con- 
nection and faeilities without discrimination or partiality, provided. etc. 

"(2) And no such company shall impose any condition or restriction upon 
any applieant that is not imposed impartlally upon ail persons or companies 
In like situation. 

"(3) Nor shall such company diseriminate against any individual or com- 
pany, engaged in lawful business, by requiring, as a condition for furnish- 
ing such faeilities, that they shall not be used in the business of the ai> 
plloant, or otherwlse, under penalty of flOO for each day such company con- 
tinues such discrimination and refuses such faeilities after compliance or 
ofCer to comply with the reasonable régulations, aud time to furnish the same 
has elapsed : to be recovered by the applieant whose application Is so neg- 
leeted or refused." Yancey v. Batesville Téléphone Oc, 81 Ark. 486, 493, 99 
S. W. 679, 680. 

The discrimination charged by plaintifï in his complaint would arise 
under what the court spécifies as clause 1 of the act, as there is no 
claim that any conditions or restrictions were imposed upon the plain- 
tiff that are not imposed impartiaily upon ail persons in like situ- 
ations or conditions that they shall not be used in the business of the 
applieant. As the statute does not expressly define what shall con- 
stitute discrimination or partiality, this will hâve to be determined by 
the common law. In fact, this act, while giving a new remedy and 
imposing severe penalties, was merely declaratory of the common law. 
Cumberland Telegraph & Téléphone Co. v. Kelly, 160 Fed. 316, 320, 
87 C. C. A. 268, 272. In that case the Tennessee statute on that sub- 
ject, which is identical with that of the state of Arkansas, was before 
the court. Mr. Justice Lurton, then Circuit Judge, delivering the unan- 
imous opinion of the court, said : 

'■Thèse conclusions support the view stated above that the Tennessee act 
of 1885 (Acts 188.5, c. 66) is only declaratory of the common-law dnty not 
to discriminate, and enforclng that obligation by penalties. It follows, iihere- 
fore, that conduct which would not amount to an illégal discrimination by 
such a liublic service company at the eonunon law would not be an illégal 
discrimination under the statute. Not only is this statute to be read in the 
ligbt of the common law, but we must assume, as before stated, that the 
severe pénal provisions against discrimination were imposed with knowledge 
of the character of the peculiar business regulated, and without any purpose 
to Interfère with the methods for the conduct of such business u'sual witli 
such companies, and calculated to insure efficiency of service with reasonable 
business economy. When a statute is merely déclarative of the common law, 
or in affirmance of it. and is in the gênerai terms of the common law, there 
is no safer rule for its construction than that so well stated by Sutherland 
upon Statutory Const. par. 290, that 'the best construction of a statute is 
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to construe it as near to the rule and reason of the common law as may be, 
and by the course whlch that observes In other cases.' " 

It is not claimed by learned counsel for the plaintiff that a résident 
of the county outside of the limits of the city of Little Rock is enti- 
tled as a matter of right to hâve téléphone connection furnished him 
by défendant upon request. On the contrary, it is admitted that de- 
fendant has a right to limit its business within the corporate limits 
of that city if it so desires. But it is claimed that : 

"As the défendant Installed téléphones and téléphone connections in the 
résidences of Fred Hohenschutz and Peter Barzen prior to plaîntlff's applica- 
tion, and plaintifiC's résidence, where he désires to hâve the téléphone placed, 
being no farther from the end of Its Une than the places of résidence of 
thèse parties and would entall less expense to défendant for making the 
extension, thelr refusai is an unlawful discrimination within the meanlng of 
the statute." 

In Western Union Telegraph Co. v. Call Publishing Co., 58 Neb. 
192, 78 N. W. 519, involving a question of discrimination in charges 
by the Telegraph Company, the trial judge gave, among other instruc- 
tions to the jury, the foUowing: 

"You are instructed that not every discrimination in rates eharged by a 
telegraph Company is unjust. In order to constitute an unjust discrimina- 
tion, there must be a différence In rates under subgtantially similar condi- 
tions as to service; the rate eharged must be a reasonable rate; under like 
conditions it must render its services to ail patrons on equal terms." 

The charge having been approved by the Suprême Court of the 
State, the cause was rem.oved by writ of error to the Suprême Court 
of the United States, and the charge of the court, including the fore- 
going excerpt, was by that court approved ; the court saying : 

"No one can doubt the Inhérent justice of the rules thus laid down. * • * 
Of course, such equality of right does not prevent différences in the modes 
and kinds of service and différent charges based thereon. There Is no cast- 
iron Une of uniformity which prevents a charge from belng above or below 
a particular sum, or requires that the service sliall be exactly along the 
same Unes." "Western Union Telegraph Co. v. Call Publishing Co., 181 U. S. 
92, 21 Sup. et. 561, 45 L. Ed. 765. 

In the Yancey Case it was held that : 

"It (the téléphone company) may require the charges for such services to 
be paid In advance. This power is given for Its own protection. In the ex- 
ercise of it, it may extend crédit for such charges to persons It may deem 
deserving. This Is a reasonable exercise of the power, and Is essential to 
Its success. * * * The statute forbidding discriminations does not deny 
the right. It does not corne within the evils the statute was intended to sup- 
press." 81 Ark. 494, 99 S. W. 681. 

In Gamble-Robinson Com'n Co. v. Chicago & N. W. Ry. Co., 168 
Fed. 161, 94 C. C. A. 217, 21 L. R. A. (N. S.) 982, it was sought 
to hold the Railway Company liable in damages for refusing to ad- 
vance the charges of Connecting carriers upon freight consigned to 
plaintiff and hold the bills until the question regarding the correctness 
of the charges on its lines and other Connecting lines had been ad- 
justed, and then collect the bills from the consignées. It was eharged 
in the complaint that défendant refused to advance charges to Con- 
necting lines or to transport freight consigned to the plaintiff unless 
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the charges for transportation were prepaid, while it did do thèse 
things for other consignées similarly situated. This, it was claimed, 
was not only in violation of the common law, but also in violation of 
the Interstate commerce act, which prohibits ail unreasonable préfér- 
ences and discriminations. A demurrer to the complaint having been 
sustained by the trial court, the cause was removed on writ of error 
to the Circuit Court of Appeals, where the judgment of the lower 
court was sustained. The thorough review of the authorities on that 
subject, and the opinion of that learned jurist, Judge Sanborn, make 
it unnecessary for this court to cite any other authorities. 

From thèse, and other authorities, it is clear that to entitle a recov- 
ery under this statute a discrimination or partiality against the party 
complaining must be unreasonable and unjust, and not merely an act 
of grâce or a gratuity to some other person or persons. 

As stated by Chief Justice White in Standard Oil Co. v. United 
States, 221 U. S. 1, 63, 31 Sup, Ct. 502, 517 (55 L. Ed. 619), in con- 
struing the Sherman anti-trust act : 

"The merely generic enumeration whicïi the statute makes of the acts to 
which it refers, and the atsence of any définition of 'restraint of trade' as 
used in the statute, leaves room for but one conclusion, which is that it was 
expressly designed not to unduly llmJt the api)lieatlon of the aot by précise 
définition, but, while clearly flxing a standard — that is, by deflning the ulterior 
boundaries wliich could not be transgressed with Impunity — to leave it to be 
determined by the light of i-easop, guided by the principles of law and the 
duty to apply and enforce the public policy emliodied in the statute in every 
given case, whether any particular act or contract was withiu the contempla- 
tion of the statute." 

[3] Nor should it be overlooked that this statute is highly pénal, 
as shown by the fact that the penalties claimed in this cause, and 
which plaintiff would be entitled to, if there is a recovery, amount 
to $38,500, while the rentals, if the connection had been made and 
the téléphone placed as requested by plaintiff, would hâve been $32.50 
for the entire period covered by the complaint. Such statutes must 
be construed strictly, and, unless the plaintiff claiming under them 
brings himself clearly within the letter of the law, he cannot recover. 
Greely v. Thompson, 10 How. 225, 13 L. Ed. 397; Tiffany v. Na- 
tional Bank, 18 Wall. 409, 21 h- Ed. 862 ; Elliott v. East Pennsyl- 
vania R. Co., 99 U. S. 573, 25 L. Ed. 292 ; Providence Steam Engine 
Co. V. Hubbard, 101 U. S. 188, 25 L. Ed. 786; Keppell v. Tiffln Sav- 
ings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 L,. Ed. 790; Erbaugh 
V. United States, 173 Fed. 433, 97 C. C. A. 663. 

[4] Thus construed, the acts complained of do not constitute a 
violation of the statute. It is not claimed, nor can it be justly claimed, 
that the défendant can be compelled as a matter of course to extend 
its lines outside of the corporate limits of the city for one-half mile 
or more whenever demanded by a résident, Nor does the fact that 
the Company sees proper to grant such a privilège to one or two par- 
ties change this rule. The défendant had the right to build and 
maintain a line some distance from its lines as a gratuity or a spécial 
favor. Whether it was prompted to do so by the expectation of more 
subscribers along that line or as a matter of grâce to the particular 
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persons is immaterial. It is only when thèse facilities are granted 
generally to persons similarly situated as the plaintiff that the refusai 
to extend to him the same privilèges may become a discrimination 
within the meaning of the statute. 

In Illinois Central R. R. Co. v. Dunnigan, 95 Miss. 749, 50 South. 
443, 24 L,- R. A. (N. S.) 503, the appellee who was a minister of the 
gospel, made application for transportation at a reduced rate, alleging 
and showing that it was customary for the company to f urnish ail 
ministers this rate. The Railroad Company refused to give him this 
rate. The complaint alleged that this refusai was wanton, willf ul, and 
oppressive and unlawfuUy discriminated against the appellee. There 
was judgment for the plaintiff in the trial court, and upon appeal it 
was reversed by the Suprême Court ; that court saying : 

"The déclaration is cliallenged on the ground tliat it shows no cause of ac- 
tion, ïhe only duty which appellaiit owed to appellee was to furuisli him 
wlth transportation over its Unes at the same rate and under the same con- 
ditions that it fnrnished same to the gênerai public. Permitting a minister of 
the gospel, or any person, to travel at a rate lower than that given the gên- 
erai public, is a mère gratuity, which appellant eau wlthhold at its pleasnre, 
and even a custom so to do imposed upon it no obligation to give sueh per- 
mission." 

If the contention of plaintiff is correct, every person in the county, 
or in fact the state, would eventually hâve a right to compel the de- 
fendant to build and maintain a line and furnish him a téléphone in 
his résidence or place of business. By extending the line lone-half 
mile in every direction, whenever it is demanded, the company, al- 
though organized solely to operate in one city and its immédiate sub- 
urbs, would soon hâve to cover every section of the state, and that 
regardless of the fact whether the business would justify the cost nec- 
essary to cover so much more territory than it was originally organ- 
ized to maintain or has the capital necessary to accomplish it. 

Nor does the fact that plaintiff offered to pay the expense of con- 
structing this line change the duties and responsibilities of défend- 
ant. The company cannot be compelled to accept gratuities. Besides, 
there is no ofïer to pay for the maintenance of the line which may 
amount to a great deal more than its construction or the rental paid 
by plaintiff. 

In the opinion of the court the acts described in the complaint do 
not constitute a discrimination or partiality within the meaning of 
the statute or at common law, and therefore the plaintiff is not en- 
titled to recover. 

The demurrer to the complaint will be sustained. 
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In re LIND. 

(Circuit Court, N. D. Califorula. December 1, 1911.) 

1, Aliens (§ 66*) — Natukalization of Seamen— Construction of Statute— 

"Seaman." 

Ucv. St. § 2174 (U. S. Comp. St. 1901, p. I.'!:i4), wliieli authorizes the 
iiaturalizîition of any forcign seainaii vvlio "sliall liave served three years 
on hoard of a merchant vessel of tlie United States," after havin.g de- 
(lîirod his intention to beconie a citizen, on production of his certiflcate 
of diï-cliarge and good conduct during tliat tinie. is sulHcieutly broad to 
end)race every "seaman" wbo bas served tbe required time on an Ameri- 
can vessel, eoastwise or otber. 

[Ed. Note. — For otlier cases, see Aliens, Cent. Dig. § 130; Dec. Dig. § 
66.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6374, 6375.] 

2. Aliens (§ 66*) — Naturalizatign of .SKA.nricx— Construction of Statute. 

TJnder sueli section the "certificate of discharge aud good conduct" re- 
quired may be niade by either a master or shipping commissioner, al- 
though the service was rendered in the local eoastwise trade. 

FEd. Note. — For other cases, see Aliens, Cent. Dig. § 130: Dec. Dig. § 
66.*] 

On application of Gustaf Andersen I^ind for admission to citizen- 
ship. Application granted. 

Henry F. Mar.shall, for petitioner. 

George A. Crtitchfield, for Natnralization Bureau. 

VAN FLEET, District Jtidge. This is an application for natural- 
ization, to which the représentative of the government has interposed 
certain objections, which will be considered. The pétition was filed 
under section 2174, R. S. (U. S. Comp. St. 1901, p. 1334), which 
provides : 

"Every seaman. beiug a foreigner, who déclares his intention of becoinlng 
a citizen of the United States in any coraijetent court, and shall hâve served 
three years on board of a merchant vessel of the United States subséquent 
to the date of sucli déclaration, may. on his application to any compétent 
court and the production of his certificate of discharge and good conduct 
during that time, together witb the certiflcate of his déclaration of Inten- 
tion to become a citizen, be admitted a citizen of the United States," etc. 

Together with his déclaration of intention, which was made on 
Augtist 12, 1904, petitioner presented in support of his application 
four certifîcates of discharge — two being shipping commissioners' cer- 
tificates, and two masters' certifîcates — showing service on American 
eoastwise vessels for a period, subséquent to the date of his déclara- 
tion, aggregating 3 years, 8 months, and 19 days, and evidencing good 
conduct during .such service; and no question is made of the sufifi- 
ciency of the évidence to establish the n'ecessary length of service and 
good character of the applicant, if the case is within the statute and 
the certifîcates comply with the law. But the government contends 
that the facts do not make a case falling within the provisions of sec- 
tion 2174. 

*For other cases see same topfc & § ndmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indeies^ 
192 F.— 14 
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[1] The first objection is thi S : Section 2174, as originally enacted, 
was one of the provisions (section 29) of the act of June 7, 1872, 
entitled "An act to authorize the appointment of shipping commis- 
sioners by the several Circuit Courts of the United States to superin- 
tend the shipping and discharge of seamen engaged in merchant ships 
belonging to the United States, and for the further protection of sea- 
men." Stat. 1872, c. 322, p. 268. Thereafter, on June 9, 1874, Con- 
gress passed an act wherein it limited the opération of this act by pro- 
viding : 

"That none of the provisions of an act entitled 'An act to authorize the 
appointment of shipping commissioners by the several circuit courts of the 
United States to superintend the shipping and discharge of seamen engaged 
in merchant ships belonging to the United States and for the further pro- 
tection of seamen' shall apply to sai] or steam vessels engaged In the coast- 
vifise trade, except the coastwise trade between the Atlantic and Pacific 
coasts, or in the lake-golng trade touching at foreign ports or otherwise, or 
in the trade between the United States and the Brltlsh North American 
possessions, or in any case where the seamen are by custom or agreement 
entitled to particlpate in the profits or resuit of a cruise, or voyage." Stat. 
1874, c. 260, vol. 18, p. 64 (U. S. Comp. St. 1901, p. 3064). 

It is contended that, as the last-named act is sufficiently broad in 
its terms to embrace ail of the provisions of the act of 1872, includ- 
ing the then section 29, and as the scope of the latter section in its 
codified f orm has not been changed, it must be held that seamen serv- . 
ing on vessels engaged in the coastwise trade, other than in the ex- 
cepted instance mentioned in the act of 1874, are not to be regarded 
as serving on merchant vessels of the United States within the con- 
templation of the présent section, and consequently are not entitled to 
the benefit of its provisions for the purpose of admission to citizen- 
ship. And it is argued in support of this contention that the purpose 
of the section, both as it existed in the act of 1872 arid as it now ex- 
ists, was to enable seamen serving on merchant vessels, who by rea- 
son of their calling were necessarily absent from home ports for ex- 
tended periods, to obtain naturalization by a more simple and ready 
method than that provided under the gênerai provisions of section 
2165, R. S. (U. S. Comp. St. 1901, p. 1329); that this necessity only 
arose in the cases of seamen on long voyages, and did not arise with 
those serving in coastwise vessels trading between neighboring ports 
on the same, coast, since they are more frequently in and out of their 
home ports ; : hence the exemption from the limitation in the act of 
1874 only of those serving in coastwise vessels between the Atlantic 
and Pacitrc ports, Congress apparently seeing no reason why seamen 
engaged in Coastwise trade on a single coast should be exempted from 
the provisions of the naturalization lawSi applicable to aliens generally. 

This objection would hâve some force and plausibility, perhaps, 
were it not for the subséquent history of the législation ; although it 
may well be doubted if Congress, Wiotwithstanding the comprehensive 
language of the act of 1874, ever intended to include section 29 as 
being within the mischiefs aimed at by the limitation in that act. Mc- 
Carthy v. Steam Propeller, etc., Co. (D. C.) 4 Fed. 818. But whether 
such was or was not then the intention need not be determined, since 
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it will be clearly seen that in the transformation that section under- 
went immediately thereafter it was entirely relieved from any such 
restriction. On June 22, 1874, the fîrst revision of the gênerai stat- 
utes was adopted by Congress (Revised Statutes 1874), and in that 
revision section 29 of the act of 1872 was taken therefrom and made 
a part of the title on Naturalization as section 2174. R. S. tit. 30, 
"Naturalization" (U. S. Comp. St. 1901, p. 1329). By the same re- 
vision ail other provisions of the act of 1872 were carried into the Re- 
vised Statutes as part of title 53, "Merchant Seamen" (U. S. Comp. 
St. 1901, p. 3061). The effect of this revision was to repeal the act 
of 1872 as it existed at the date of the act of 1874, the act of revision ; 
section 5596 (page 3750) providing that ail acts of Congress passed 
prior to the Ist day of December, 1873, "any portion of which is 
embraced in any section of said revision, are hereby repealed, and 
the sections applicable thereto shall be in force in lieu thereof." As 
a resuit of this législation section 2174 became and bas since remained 
a substantive feature of the naturalization laws, and, as no such re- 
striction as that made by the act of 1874 is to be found in such re- 
vision, the section is subject only to such limitation as is to be gath- 
ered from its own terms. See U. S. v. Bowen, 100 U. S. 508, 25 
L. Ed. 631; Murdock v. Memphis, 87 U. S. 590, 22 L. Ed. 429. 
And such has been the uniform construction by those having occa- 
sion to consider it. The act of June 9, 1874, has never been regarded 
as applying to it, whether in publications directly authorized by Con- 
gress or in compilations put forth by the division of naturalization 
for the guidance of its officiais. Indeed, it has been regarded as re- 
pealed by subséquent législation. See 2 Supp. R. S. 139, note of com- 
missioner to chapter 260. This being the présent state of the légis- 
lation, and section 2174 being sufficiently broad to embrace "every 
seaman," coastwise or other, the construction contended for cannot 
obtain. 

[2] The further objection is made, or at least suggested, that the 
certificates of discharge presented by petitioner are not of the char- 
acter contemplated by the statute. As to the two masters' certificates, 
counsel for the government says in his brief : 

"It is believed that the 'eertificate of discharge and good conduct,' required 
to be produeed under the provisions of section 2174, is the officiai discharge 
eertificate whlch masters of ocean-going vessels are required under maritime 
laws and régulations to give to seamen on such vessels upon their discharge, 
and not a simple unoSieial statement of service, signed by the master of the 
vessel." 

And as to the two certificates presented from shipping commission- 
ers it is said : 

"It is not believed that even a discharge eertificate from a vessel engaged 
in the local coast trade made before a shipping coramissioner is the eertif- 
icate of discharge and good conduct required by this act, beeause there is, 
I belleve, nothùig in the maritime laws or régulations requiring suct certifi- 
cates, and it is not believed that the shipping commlssioner has properly 
and offlcially ànything to do with such discharges, and that such a eertifi- 
cate, if given, has no légal standing or value." 
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The objection to the masters' certificates is answered by section 
4504, R, S. (U. S. Comp. St. 1901, p. 3063), which provides: 

"Nothiug in thls tltle, however, sball preveiit the owuer, or consignée, 
or master of any vessel excejit vessels boiuid froiii a port In tlie United 
States to any forelgn port, * * * from performing, himself, so far as his 
vessel Is concernée!, the duties of shipplng-commissioner under this title." 

As one of the duties of shipping commissioners is to grant sitch 
certificates, this provision obviously confers upon the master such au- 
thority. 

The objection to the certificates from the shipping commissioners 
is perhaps covered by what has been said under the first objection; 
but, moreover, it ignores the provision of the act of June 19, 1886 
<Stats. 1886, c. 421, § 2, p. 80 [U. S. Comp. St. 1901, p. 3064]) : 

"That shipping commissioners may shlp and discharge crews for any ves- 
sel engaged in the coastwise trade between the United States and the Do- 
minion of Canada, or Newfoundland, or the West Indies, or the Republic of 
Mexico, at the request of the master or owner of such vessel," etc. 

There being no limitation in the statute as to the efifect of such 
certificates when issued by masters or commissioners under thèse pro- 
visions, it must be presumed that they were intended to subserve the 
same office as certificates required to be issued by shipping commis- 
sioners to seamen on merchant vessels in the foreign trade, and that 
they are to be accorded the like effect as officiai actSi 

I conclude, from thèse considérations, that the applicant is within 
the law, and that his évidence satisfies its requirements. An order 
will accordingly be entered granting the appHcation. 



NEW YORK & P. R. S. S. CO. v. iETNA INS. CO. 
(District Court, S. D. New York. November 21, 1911.) 

1. Insurance (§ 146*) — Consïkuotion of Contract— Strict Construction 

AaAINST INSUREB. 

No Word in an Insurance polley. prepared for the insurer by persons 
exerclsing the hlghest care and skill, sbould be disregarded, and no ara- 
blguity sbould be resolved in favor of the company. 

[Ed. Note. — For otber cases, see Insurance, Cent. Dig. §§ 292-298; 
Dec. Dig. § 146.*] 

2. Insurance (§ 150*)— Consteuction ofi Contract— Effect of Bideb. 

Where a printed rider attaehed to a marine Insurance policy, imme- 
diately below the gênerai statement of the name of the vessel, amount of 
the risk, and lengtli of term, contaiued the provision, "ïhe terms and 
conditions of this forni are to be regarded as substituted for those of the 
policy to which it is attaehed, the latter being hereby walved," the effect 
was to substitute ail the terms and conditions of the rider for ail the 
terms and conditions of the policy, and make the rider the complète in- 
strument, except for the formai provisions and particulars of the risk ; 
and under such construction a limitation of the tlme for bringing suit, 
contained in the original policy, but not in the rider, is not a part of the 
contract. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 150.*] 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Insukajnce (§ 416*) — Action on Poucy— Defenses—Maeixe Insdbanoe. 

T'nder a marine policy ou a vessel, provldlng, "This iusuraiice also to 
cover * * * loss of and/or (laiiuise to hull or niaehinery throu.nh the 
negliiîeuce of tlie master, * * * or through auy latent defect in tlie 
niaehinery or hull, provided such loss or damage has not resuHed from 
want of due diligence by the owners ■* * * or by the manager, "it is 
net a défense to liability for a îbss duo to the breaking of the propeller 
lilades during a voyage that it was négligence to leave ])ort ou the re- 
tnm voyage with two of the bladen then brokeii ; it not being .shown that 
such négligence was that of the owners or manager. 

|Ed. Note. — For other cases, see Insurance, Dec. Dig. § 416.*] 

In Admiralty. Suit by the New York & Porto Rico Steamship 
Company against the ^tna Insurance Company. Decree for Hbelant. 

This is a libel in personam by the owners of the steamship Santurce 
against uuderwriters to recover a proportion of a suui of money assessed 
against the steamship in gênerai average upon a salvage of the steamship 
and her cargo. The Santurc-e left New York on a voyage around the island 
of Porto Rico and back, December 11. 1904. On Decemher 16, 1904, for sonie 
reason not ascertained, she broke ofC two flukes five feet long, of her four- 
bladed propeller about half the distance between the rlni of the boss and the 
end of the blade. She arrived at San Juan on the 17th, where she discharged 
a part of her top cargo, and arrived the next day at Jobos, in the Island. 
From there she went to Ponce and Mayaguez, where, on the 21st. she learned 
of the damage to her propeller blades which bas been mentioned. From 
there she proceeded to Guanica, where she arrived on the 23d, and wliere 
she was "tipped" for the purpose of taklng ofC her old propeller and ship- 
ping another which she carried. This was not done, but on the 24th she went 
bacli to Jobos in order to load a sufflcient quantit.v of cargo to put her well 
down by the stern. From there she went to San Juan, havlng shipped 2,400 
bags of sugar, and left San Juan on the 21st for New York. For some rea- 
son not certainly ascertained she stripped off the two remaining blades of 
her propeller at a point about 14 inches from the rim of the boss. Being 
thus lu this helpless condition, she called to her assistance the steamship 
Rosewood and was towed to Nassau, where she shipped her new propeller 
and proceeded to New York without further mishap. Subsequently the Rose- 
wood libeled the Santurce for salvage and recovered. The recovery was ad- 
justed by gênerai average. and the amount awarded against the steamship. 
which she had paid, was apportioued aniong the various uuderwriters. The 
sum being awarded against the respondent is the proper proportion of the 
total amount ad.iusted in gênerai average. Several surveys took place, one 
at Jobos, one at Guanica, at which it was recommended that she proceed to 
Jobos and there load with 6,000 l)ags of sugar to put her in trim and pre- 
vent her propeller racing in the heavy sea, and that from there she niight 
safely proceed at slow srieed to New l'ork. 

The policy in question was a conunon form of American tinie polley. con- 
taining a warranty of seaworthiness and a two-year limitation. To it was 
attached a printed rider, pasted on the face of the policy, immediately below 
the flrst gênerai statement of the name of the steamship, the amount of the 
risk, and the jieriod for which it ran. It contained ail the provisions of tlie 
usual English marine policy and at the bottom were the words: "The ternis 
and conditions of this form are to be regarded as substituted for those of 
the policy to which it is attached. the latter being hereby waived." This 
was dated and signed by the agent, but had not at the bottom tlie usual fac 
siniile printed signatures of the président and secretary of the company. 
which were contained only in the iioliey. It was conceded that the libel was 
filed more than two years after the final adjustnient in gênerai average. 
which wAtt the last step taken by the vessel to aseertain the loss. 

The nudenvriter relies on two défenses: First, that the proceeding was 
begnn too late : and, secondly, that the shlp was unseaworthy, and that it 
was négligent for the master to proceed from San Juan upon the voyage. 

•For ottier cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Everett Masten, for libelant. 
John F. Poley, for respondent. 

HAND, District Judge (after stating the facts as above). [1,2] 
The first question is to détermine what are the provisions of the pol- 
icy. The respondent asserts that the poHcy is in force, in so far as 
its provisions do not conflict with the provisions of the rider, and that 
therefore the limitation and warranty contained in the policy is ef- 
fective. To this I do not agrée. If so, the words at the end of the 
poHcy hâve no légal efïect, for it is well-recognized law in ail kinds 
of insurance policies that a rider of itself supersedes the policy itself. 
Furthermore, the policy was prepared by the underwriter and under 
the canon contra preferentem any ambiguity makes against the re- 
spondent. Botli thèse canons apply with particular force to an insur- 
ance policy. The instrument is prepared with the utmost care by 
persons thoroughly acquainted with the law and under the most skill- 
f ul advice. No word in such an instrument should be disregarded ; 
no ambiguity should be resolved in favor of the company. I think the 
obvions intention of the rider was to substitute ail the conditions, ex- 
ceptions, and provisos of the rider for those of the policy, making 
it the complète instrument, except for the formai provisions and the 
particulars of the given risk. The interprétation of the respondent, 
moreover, involves a grammatical change in the meaning of the words, 
for it would be équivalent to the following : 

"The terms and conditions of ttiis form should be regarded as substituted 
for those of the policy in so far as inconsistent." 

There are two possible grammatical meanings — that the terms and 
conditions are substituted for corresponding terms and conditions ; the 
other, that ail the terms and conditions of the rider are substituted 
for ail the terms and conditions of the policy. I think the meaning 
is the latter one, and that the terms and conditions as a whole are sub- 
stituted, including ail those parts of the policy which can properly be 
regarded as terms and conditions at ail. That phrase, it seems to me, 
should reasonably include ail the 'gênerai stipulations of the policy, 
which the rider supplies, being itself a well-known form of instrument, 
complète in itself. I therefore conclude that the limitation in this par- 
ticular is not a part of the contract of the parties. 

[3] The next question is of seaworthiness. There is no warranty 
against unseawprthiness, but the respondent insists that it is always 
implied. If so, it is fulfilled or broken at the outset of the voyage. 
Union Insurance Company v. Smith, 124 U. S. 405, 427, 8 Sup. Ct. 534, 
31 L. Ed. 497. In this case the vessel was conceded to be seaworthy 
when she left New York. The respondent relies upon the fact that 
it was négligence on the part of the master to leave with two blades 
broken, and most of the testimony in the case was taken upon that 
question. I do not find it necessary to décide this, and I shall assume 
it to be true, without making any finding on the facts. In the Union 
Insurance Company v. Smith, supra, it was said that when the defect 
develops during the voyage, and the master continues without proper 
prudence, the underwriter is protected in case the loss occurs by rea- 
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son of the defect. That was not necessary to the décision of the case, 
because the plaintiff recovered in any event, and the point actually 
decided was only this : That the defect must be the cause of the loss. 
In that respect the court difïerentiated the rule from breach of war- 
ranty of seaworthiness, where such proof is unnecessary. Moreover, 
the case is not, in point anyway, because there the policy contained an 
express exception for négligent navigation, where hère it does not. 

In the case at bar, assuming the rule to be as stated by the Su- 
prême Court, and disregarding the absence of the exception, there is 
no adéquate évidence that the sound blades broke because of the prior 
break of the other two. It is true that this might hâve been the 
cause of the injury, but further than that the proof does not go. It 
is clearly possible that the Santurce might hâve struck some floating 
obstacle, and that this was what caused the loss. This would be more 
likely, if, as a matter of fact, the two stubs which first broke were 
found broken a second time. The évidence does not satisfy me that 
the two Sound blades necessarily broke because the vessel was being 
navigated with only two. 

There is, however, aside from this, a second and conclusive reason, 

which arises from the words of the rider, as f ollows : 

"This Insurance also to cover subject to the spécial ternis of this policy, 
loss of aEfl/or damage to huU or machinery through the négligence of master, 
marlners, engineers, or pllots, or through explosions, burstlng of boUers, 
breakage of shafts, or through any latent defect In the machinery or hull, 
provîSed such loss or damage bas not resulted from want of due diligence by 
the owners of the vessel, or any of them, or by the manager." 

New the loss in this case, on the respondent's theory, was due to 
the négligence of the master in putting out from San Juan in bad con- 
dition. Assuming, without deciding, that in this case the exception ex- 
pressed in Union Insurance Company v. Smith might otherwise be im- 
plied, hère the express words just quoted provide the contrary. Only 
want of due diligence by the owner or manager will supply the place 
of the master's négligence, and there is no évidence of that. The 
respondent seeks to supply the place of such négligence by asserting 
that San Juan was one terminus of the libelant's line. There is noth- 
ing that shows that there was any manager there, or that he had any- 
thing to do with directing the Santurce to proceed as she was. On 
the contrary, the master's protest, which was put in évidence by the 
respondent, states that on the 27th, at Jobos, she received orders to 
put on her spare propeller, and the master disregarded thèse orders, 
because the weather was unsettled. Whether thèse orders came from 
San Juan or not does not appear. Nor does it appear who represented 
the libelant at San Juan, or whether he was manager as stated in the 
rider. 

Both défenses therefore fail, and the usual libel should go against 
the respondent. 
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THE JAMES A. CARNEY. 

(District Court, S. D. Alabama. November 27, 1911.) 

No. 1,305. 

1. Evidence (§ 574*) — Opinion Evidence— Weigiit. 

In a collision suit, the testimony of offlcers aiûl crew as to wbat oc- 
curred on tbeir own vessel is entitled to more weight than that of wit- 
nesses on board otber vessels, or on sbore, who uierely assert tbeir opin- 
ions, based on wliat they observed. 

lEd. Note. — For otber cases, see Evidence, Cent. Dig. § 2400; Dec. 
Dig. § 574.*] 

2. Collision (§ 85*) — Steam Vessels Meeting in Fog— Fault. 

Evidence coiisidered, and hcld insuffleient to show that a steamer pass- 
ing down froin Mobile to tbe bay In tbe daytime in a dense fog and near 
the west shore was in any way in fault for a collision witb a schooner 
coming up in tow alongside a launcb ; it appearing that she was pro- 
eeeding at half speed, vvhich was about 4% miles an hour, that she had a 
lookout and kept sounding fog signais, and tbat she did not see nor hear 
the other vessels until they were witliin about 75 feet, and then at once 
reversed. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 85.* 

Signais of meeting vessels, see note to The New York, 30 C. O. A. 630.] 

3. WORDS AND PlIBASES— "AIODERATE SPEED." 

"Moderate speed" is not a fixed rate of miles per hour, but something 
materially less tlian the vessel's fuU speed, depending upon surroundiug 
circumstances. 

|Ed. Note. — For other definitioi s, see Words and Phrases, vol. 5, pp. 
4551, 4552.] 

In Admiralty. Suit by Frank Nelson, as owner of the fxshing 
schooner R'Iarietta, against the steamer James A. Carney. Decree for 
respondent. 

F. K. Haie, Jr., for libelant. 

Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. This is a libel filed by Frank Nelson, 
as owner of the fishing schooner Marietta, against the steamer James 
A. Carney, to recover damages for an in jury to the schooner, and for 
the loss or damage of certain personal property belonging to the libel- 
ant, on board of the schooner, in conséquence of her being injured 
by the said steamer in a collision with her in January, 1911, in the 
Mobile river, near the mouth of said river, where it enters Mobile 
Bay. The libel allèges négligence on the part of the steamer, and 
absence of négligence on the part of the schooner. 

The answer of the steamer allèges, in substance, that the collision 
complained of occtirred about 9 ;20 o'clock on the morning of Janu- 
ary 29, 1911; that, the morning being foggy, she proceeded down 
the river at a slow rate of speed, keeping a sharp lookout for oth- 
er craft, and sounding her fog signais as required by law as she pro- 
ceeded ; that she proceeded down the west bank of the river, which 
lay on her starboard hand, encountering thick fog in her progre>s 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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from the time she left her mooring place, when suddenly appeared 
f rom the f og said schooner, lashed alongside and in tow of a gasoline 
launch, and, when first discovered, was quite close to said steamer; 
that no signal of horn or whistle had been previously given of the 
approach of said schooner and launch by them; and that the steamer, 
discovering the risk of a collision, was at once caused to be reversed 
full speed astern in the effort to stop or kill her headway before the 
collision took place. 

The contention on the part of the libelant is (1) that the steamer 
was running at too high a rate of speed ; and (2) that when approach- 
ing the schooner, so as to involve risk of collision with her, she failed 
to stop and reverse, or to slacken her speed. 

[3] No spécifie rate of speed has ever been established by which 
to détermine the lawful rate permissible in a fog. But the rule is 
that "every steam vessel shall when in a fog go at a moderate speed." 
Moderate speed is not a fîxed rate of miles per hour, but something 
materially less than the vessel's full speed, depending upon surround- 
ing circumstances. 

The évidence of several witnesses testifying in this case on behalf 
of the libelant as to the speed of the steamer when descending the 
river, on the morning of and a short time before the collision, and 
before the schooner had been sighted by them, was, in substance, that 
they were on the west bank of the river on one of the docks of the 
city, on Sunday morning — the morning the collision occurred — and 
saw the steamer Carney pass down the river, running at what "looked" 
to them to be about her usual speed, about 7 or 8 miles an hour ; that 
they often saw her pass up and down the river in her daily trips to 
and from the city to the eastern shore of Mobile Bay, and had often 
observed her. They also testified that there was a thick or heavy 
fog at the time, and a pretty swift current. which some of them es- 
timated to be 3 or 3^ miles an hour. The steamer was about 60 
feet east from the bank of the river. 

The évidence on the part of said steamer as to her speed was the 
testimony of her ofïîcers, consisting of the master, the mate, who 
was lookout, the pilot, and the engineer, ail on duty at their respec- 
tive posts on the passage down the river and at the time of the col- 
lision. There were two or three passengers aboard, who also testi- 
fied on the same point. Thèse officers testified that the steamer was 
going at about half speed from the time she left the wharf. Her full 
speed was considered to be 9 miles an hour. On this occasion, on 
account of the thick fog, she was going at the rate of about 4 to Ay'z 
miles an hour, varying at times a very little, more or less, and could 
not hâve gone much slower and maintained her steerage power, ex- 
cept by working her engine by hand. The testimony of the pas.sen- 
gers referred to was that the steamer was running slowly in a fog, 
down and near the west bank of the river. They did not know the 
rate of speed. The place of collision shown by the proof was a little 
over a mile and a half from the dock whence the steamer sailed. 
There is no dispute on the évidence as to the time the steamer left 
the dock, nor as to the time or place the collision occurred. She left 
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the dock at 9 or 9 :01 a. m., and reachéd the place of collision at 9 :20 
or 9:22 a. m., from which it appears that she was running at or about 
a rate of 4i^ miles an hour. Thèse facts being ascertained, conflict- 
ing estimâtes by the witnesses in respect to speed and distances must 
be tested by them. The Erandio (D. C.) 163 Fed. 435. 

[1] In a collision suit, the testimony of the officers and crew as 
to what occurred on their own vessel is entitled to more weight than 
that of witnesses on board other vessels, or on shore, who merely 
assert their opinions on what they observed. The George W. Peavy 
(D. C.) 173 Fed. 715; The J. G. Gilchrist (C. C.) 173 Fed. 666. 

[2] The proof in this case shows that the steamer James A. Car- 
ney made daily trips between the city of Mobile and the eastern shore 
of Mobile Bay, carrying passengers, etc.; that it was a part of her 
schedule to leave said city every Sunday morning at 9 o'clock for the 
landings on said eastern shore. On January 29, 1911, she left Dau- 
phin Street wharf, as was her custom, and proceeded down the west 
side of Mobile river about 60 feet from its west bank. There was 
a thick fog prevailing, which hung low down over the water. There 
was no wind, but an outgoing current, estimated at about 3 miles an 
hour. The steamer was proceeding at slow speed, blowing her fog 
whistle at'least once a minute as she proceeded. 

The schooner Marietta, in tow of and lashed to the side of the 
launch Gertrude, was ascending the river on its west side, about 40 
or 45 feet from its west bank. They were moving very slowly, stated 
by the captain of the launch as not exceeding a mile an hour. The 
captain ôf the launch was alone on her. The owner and captain of 
the schooner was acting as lookout on her, and "was on the lookout 
for the Carney," being familiar with the schedule for her Sunday 
morning trips to the eastern shore of Mobile Bay. He had an as- 
sistant, named Frank Nelson, Jr., on the schooner with him. It does 
not appear that the schooner had a fog horn. No fog signal was heard 
from her. The launch had an ordinary fog horn, but did not sound 
it. She had no mechanical whistle; but had a pump whistle operated 
by hand. The testimony of the captains of the launch and schooner 
was that the captain of the launch blew his pump whistle regularly 
at short intervais ail the way as they proceeded up the channel. 

The testimony of the officers of the Carney was that they heard 
no fog signal and no other signal from the launch and schooner before 
they were seen to "loom up" out of the fog, and then they were close 
at hand, approaching each other "head on," or nearly so. The dis- 
tance apart was variously estimated by witnesses on both sides. The 
officers of the Carney stated the distance was from 60 to 75 feet. 
Frank Nelson, Jr., aboard the schooner, and a witness for libelant, 
stated it was 75 feet; that he could see about 75 feet through the 
fog. The captains of the launch and schooner, respectively, estimated 
the distance at from 200 to near 300 feet. It appears from the évi- 
dence that neither vessel heard any signal from the other before they 
came in sight, in close proximity to each other, as stated. 

The évidence of the captain of the launch, on the part of the 
schooner, was that when he first saw the stack of the Carney, some- 
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where in the neighborhood of 300 feet ahead of him, he blew two 
whistles ; that he was then about 40 or 45 feet f rom the west bank 
of the river ; that in about a minute or less her huU appeared to him, 
and she was then a Httle inside of him; that he saw he could not 
get inside, and he told the captain of the schooner to port the helm, 
but as he got about 60 feet from the Carney she wheeled over and 
strucli the schooner on her port side; that, in order for her to hâve 
gone to port, she would hâve had to starboard her helm. This wit- 
ness also stated that it did not appear to him that she was backing, 
or that she had stopped. 

The évidence of the officers of the Carney was that, as soon as the 
schooner was seen to "loom up" in the fog, she reversed her engines, 
blew one blast of her whistle, and ported her helm; that ail thèse 
things were done almost simultaneously, and although the paddle 
wheels of the steamer were turning backward, and the steamer was 
"sheering to the right some," the launch and schooner having star- 
boarded and changed their course to the northeastward, crossing the 
course and bow of the Carney, the distance between them and the 
Carney was not suiîîcient to enable the latter to overcome her head- 
way or forward motion and to get in backward motion, although her 
speed was materially slackened. The master of the Carney was on 
the upper deck near the pilot house, and the mate, the lookout, was 
on the "forward," the lower or main, deck. 

Thèse officers are substantially corroborated by several of the pas- 
sengers who were aboard the Carney. The testimony of the officers 
and crew as to what occurred on their own vessel is entitled to more 
weight than of witnesses on board other vessels, who merely assert 
their opinions, based on what they observed. The George W. Peavy, 
supra; The J. G. Gilchrist, supra. 

The weight of the évidence convinces me that the steamer James 
A. Carney was not guilty of fault, and is not liable in this suit. 

The libel is dismissed. 
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HANSEN v. AMERICAN TRADING CO. 

(District Court, D. Maine. November 16, 1911.) 

Nos. 77, 102. 

1. ShIPPING (I 39*) COKSTRTJCTION OF Chaeter Pabtt— Feeight— Measuke- 

MENI OF LUMBER. 

A provision in tlie charter of a vessel for the carriajre of a cargo of 
lumber for the payment of frelght at so much per thousaiid "superflclal 
feet, board measure," is not to be talven as requiriug the application, 
with niathematical exactness, of the nuit of one foot in length, one foot 
in width, and one inch in thiekuess to tlie cubical contents, but only a 
substantial application of that unit lo the lumber accordins to certain 
standard sizes by whieh an overrnn in thickness of less than oue-quar- 

•For other cases see same topic & § nombee In IVo. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ter of an iuch, In width of not more than one-balf inch, and In leugtli of 
a fraction of a foot, is not to be taken account of. 

[Ed. Note. — For other cases, see Shipping, Cent. DIg. §§ 141-14S ; Dec. 
Dig. § 39.*] 

2. SlIIPPING (§ 62*) — CHAETEE— DUTY OF MASTEB to SiGN BiLLS of L-ADIXG. 

If bills of ladlng presented by a charterer to tlie master after the ves- 
sel is loaded are In accordance with the contract made by the charter 
, party, it Is the duty of the master to sign theni, and his refusai to do so 
is a breach of the charter. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 62.*] 

In Admiralty. Suit by the American Trading Company against 
the bark Loch Rannoch, and cross-libel by J. L. Hansen, master of 
the lyOch Rannoch. Cross-libel dismissed, and decree for libelant on 
original libel. 

Blodgett, Jones & Burnhàm, for American Trading Co. 
Carver, Wardner & Goodwin, for the Loch Rannoch and Hansen, 
claimant and cross-libelant. 

HALE, District Judge. The original libel is brought to recover 
damages under a charter party for the refusai of the master, Hansen, 
to sign certain bills of lading presented to him by the charterer, 
and for putting to sea without signing proper bills of lading. The 
cross-libel is brought by J. L. Hansen, the captain, in behalf of him- 
self and of the owners of the bark, for freight, demurrage, and for 
certain costs and expenses. 

On August 26, 1907, the American Trading Company, the charterer, 
aiid J. L. Hansen, master of the Norwegian bark Loch Rannoch, en- 
tered into a charter party for the carriage of a cargo of lumber f rom 
Bangor, Me., to Buenos Aires. The contract provided that the char- 
terer should furnish the vessel a full cargo of spruce and white pine 
lumber, and should pay for the use of the vessel during the voyage 
$9.25 gold per thousand superficial feet, board measure, intake sur- 
vey, on lumber delivered f rom under and on deck. 

The charter party contained the following provision: 

"Bills of lading to 6e siffncd as presented, without préjudice to this charter,. 
any différence of freight to be settled before the vessel's departure froni port 
of loading, if in vessel's favor, in cash less Insurance, if in cliarterer's fa- 
vor, by captain's draft upon his consignée payable ten days after arrivai of 
vessel at port of discharge." 

The vessel arrived in Bangor October 18, 1907, and received on 
board a cargo of white pine and spruce lumber. AU the spruce, and 
a little of the white pine, were on deck. The cargo under deck was 
white pine. The loading of the vessel was finished November 18, 
1907. Bills of lading were presented by the charterer to the master 
for signature. The master refused to sign the bills of lading, alleg- 
ing that they did not contain correct statements of the number of 
pièces constituting the cargo, nor of the number of superficial feet of 
lumber, board measure, in the cargo. Negotiations foUowed, with 
propositions and counter propositions. Kinally the master sent bills 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of lading to the cliarterer in the f orm he thougbt to be correct, and 
towed down stream. Thereupon the charterer filed its libel against 
the vessel, and caused her to be arrested. Further negotiations fol- 
lowed. An agreement vvas at last entered into. New bills of lading 
were prepared, signed by the captain, and delivered to the charterer. 
A bond of $500 was given by the captain, to answer the decree on the 
libel. The vessel sailed from Bangor December 12, 1907, and arrived 
at Buenos Aires February 13, 1908. Freight has been paid by the 
charterer on ail the spruce, and on a certain number of feet of white 
pine which is alleged to hâve been the out-turn of the pine, according 
to measurements made at Buenos Aires. Subsequently, Hansen, the 
master, filed his cross-libel against the charterer, alleging that the ship 
actually carried a larger number of feet than she was paid freight for, 
and that therefore she should recover freight at the charter rate on 
the number of feet carried in excess of the nvimber of feet on which 
freight was paid, that the bark was delayed at the port of lading, 
and that such détention was caused by the charterer; therefore the 
ship was entitled to demurrage, and, for the same reason, there should 
be a recovery for certain costs and expenses incident to the delay at- 
tending negotiations, and not included in the demurrage. 

1. I first consider the issues arising under the controversy presented 
by the cross-libel, inasmuch as the principal question of fact is hère 
presented. The captain allèges that when the cargo was received on 
board at Bangor, and the bark was ready to proceed to sea, the 
charterer presented to him for signature, and demanded that he should 
sign, certain bills of lading which did not state correctly either 
the number of pièces of white pine lumber, or the number of su- 
perficial feet, board measure, of such lumber, furnished by the char- 
terer to the bark, and laden on board; but that, on the contrary, the 
charterer stated in the bill of lading a larger number of pièces of 
white pine lumber, and a much smaller number of superficial feet 
board measure of white pine lumber, than the true number of pièces 
or of superficial feet of white pine lumber laden on the bark. The 
captain therefore contends that the ship carried a larger number of 
feet than she was paid freight for; and that she should therefore re- 
cover freight, at the charter rate, on the number of feet carried 
in excess of the number of feet on which freight was paid. Much of 
the testimony is directed to the captain's claim for the recovery of 
freight on excess dimensions of white pine lumber consisting of at 
least one-eighth of an inch in thickness, and also of extra width and 
length. The case has been tried at great length, and with tenacity on 
both sides. It serves no good purpose to discuss the whole volume 
of testimony. 

[1] After a careful examination of the whole case, I am of the 
opinion that by a prépondérance of the évidence it has been shown 
that the term "superficial feet, board measure," must be held to mean, 
as applied to lumber of the kind in question, not a mathematical 
application of the unit of exactly one foot in length, one foot in width, 
iind one inch in thickness to the cubical contents, but a substantial 
application of that unit to the lumber according to certain standard 
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sizes, by which an over-run in thickness of less than one-quarter 
of an inch, in width of not more than one-half inch, and in length 
of a fraction of a foot, is not to be taken account of. The testi- 
mony leads me to the conclusion that, when the cargo was measured 
out, a very small excess was shown; and I am satisfied that so 
small an excess of lumber as the case shows should not be taken into 
considération. The cargo was furnished for the export trade at 
South America; it was eut and loaded with the understanding that 
it should be "plump and in good condition to measure out well" at 
the place of delivery. The whole évidence leads me to the conclusion 
that the captain, the libelant in the cross-libel, has not sustained 
his contention that the ship carried a substantially larger number of 
f eet of lumber than she was paid for. 

The claim for demurrage dépends largely upon the testimony re- 
lating to the excess dimensions in the lumber, upon which I hâve al- 
ready passed. I find that no recovery can be had upon the claim 
for demurrage, nor upon the other claims of the libelant. I find 
for the respondent in this libel. The cross-libel may be dismissed, 
but without costs. 

2. The original libel allèges that pursuant to the charter there was 
loaded by the charterer on board the bark at Bangor a f ull cargo 
of spruce and white pine lumber; that on the completion of the 
loading, November 18, 1907, the libelant presented to the master, for 
his signature, bills of lading covering the cargo; that the master re- 
fused to sign thèse bills of lading; that on November 21st the ship 
left the port of loading with the cargo on board, without the master 
having signed the bills of lading; that the ship cleared for sea 
with the cargo on board, the master having refused to sign the 
bills of lading which properly set forth the cargo actually on board; 
and that the action of the master constituted a breach of the charter 
party. The case shows that Capt. Hansen contended that the bills of 
lading presented by the charterer did not set out the whole cargo, and 
that he therefore refused to sign them. In passing upon the cross- 
libel, I hâve already found that the captain has not sustained his 
contention. The whole testimony convinces me, however, that the 
captain took his position in good faith. He was clearly entitled to 
a reasonable time to get his dispute adjusted with the charterer, 
and whatever détention the ship suffered was occasioned by the ne- 
gotiations which followed. Although the captain attempted to sail 
without having signed the bills of lading, which I hâve now found to 
hâve correctly stated the cargo, he clearly acted under an honest be- 
lief that they did not truly state the contents of thé cargo. As in 
the case of The Mispah, Fed. Cas. No. 9,648, the master was law- 
fully in possession of the cargo, in pursuance of the charter party. 
He broke the condition of the contract which required hjm to sign 
proper bills of lading before sailing. Inasmuch as I hâve found that 
the bills of lading presented to the captain were substantially correct, 
and should hâve been signed by him, and hâve thus disposed of the 
principal controversy arising under this libel, there is no necessity for 
passing upon questions which might hâve arisen relating to the inter- 
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pretation which the court should give to other parts of the charter 
party. 

[2] In the Alonzo, 1 Hask. 184, Fed. Cas. No. 257, in this dis- 
trict, Judge Fox has discussed the rights of the charterer and of 
the ship in référence to a bill of lading, and has said that this doc- 
ument is one which is required of the master as évidence of his con- 
tract, and, if it is in accordance with the contract, the master is 
bound to sign it, although it is no part of the duty of the charterer 
to prépare it for the master. In the case at bar, although the master 
acted under an honest conviction in his refusai to sign the bills of 
lading, I must find, under ail the facts of the case, that his action in 
not signing them constituted a breach of the charter party. For this 
the libelant in the original libel is entitled to a decree. In référ- 
ence to other matters for which the libelant seeks to recover on this 
libel I am of the opinion that it has not sustained its contention. 
After the libel was brought, in order to prevent further delay, the 
parties met with their counsel and fînally came to an agreement, 
which was reduced to writing, by the terms of which it was provided 
that the master should exécute certain bills of lading, and that he 
would give a bond for $500, with satisfactory sureties, to answer 
damages and costs. The charterer agreed to appear within 10 days 
after the master should file his cross-libel, and it also was to give 
bond to answer the decree of the court. Subsequently bills of lading 
were signed by the captain and delivered to the charterer in the form 
agreed upon. 

Upon the original libel, the libelant is entitled to a decree. I find, 
however, that no damages, either from détention of the ship or from 
any other source, were occasioned by the fault of the respondent. 
The libelant is to recover only nominal damages. The decree in the 
original libel is to be for the libelant for $1 damages and for its costs. 
The cross-libel is dismissed, but without costs. 



UNITED STATES v. GENERAL INSPECTION & LOADING 00. 
(District Court, D. New Jersey. November 9, 1911.) 

1. INTERNAL REVENUE (§ 9*) — SPECIAL COEPOKATION TAX— DISSOLUTION OP 

COBPOEATION. 

A corporation which has continued in business through a calendar 
year cannot évade liability for the spécial excise tax imposed by Act 
Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St. Supp. 1909, p. 844), 
by dissolving before the time when it is required to make a return of 
said business to the collector of internai revenue and the assessment 
of the tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13- 
28 ; Dec. Dig. § 9.*] 

2. Internal Revenue (§ 9*) — Spécial Corporation Tax— Effect oe Disso- 

lution. 

Under Corporation Act N. X (P. L. 1896, p. 295) §§ 53-55, which pro- 
vide that corporations, however dissolved, are "continued bodles corpo- 
rate for the purpose of prosecuting and defending suits by or against 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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them and of euabling theui to settle and close tlieir afCairs," but may not 
continue tlieir business, and niake the directions trustées to settle the 
business, the offlcers of a corporation whlch bas dissolved after becomlng 
subjeet to the spécial tax iuiposed by Act Aug. 5, 1909, g. 6, § 38, 36 
Stat. 112 (U. S. Comp. St, Supp. 1909, p, 844), on Its business of the pre- 
cedlng year, who are also dlrectors, hâve authority, and itis their duty, 
to make the returu of such business required by tbe act. 

[I5d. Note. — For other cases, see Internai Eevenue, Cent. Dig. |§ 13- 
28; Dec. Dlg. § 9.*] 

Action by the United States against the General Inspection & Load- 
ing Company. On demurrer to pleas. Demurrer. sustained. 

H. P. Lindabnry, Asst. U. S. Dist. Atty., for demurrant. 
Edward Q. Keasbey, for défendant. 

CROSS, District Judge. The plaintiflf in this action is seeking to 
recover the amount of a tax, together with certain penalties, im- 
posed under section 38 of the act entitled "An act to provide revenue, 
eqtialize duties, and encourage the industries of the United States and 
for other purposes," approved August' 5, 1909, c. 6, 36 Stat. 11 (U. 
S. Comp. St. Supp. 1909, p. 844). The act is commonly known as the 
fédéral corporation tax act, and among other things provides that a tax 
shall be imposed upon each corporation of the class made liable there- 
to, for the year ending December 31, 1909, and for each calendat 
year thereafter. Subjeet to certain specifîed déductions, the net in- 
come of any corporation embraced in the act for each year ending 
December 31st is made the basis or measure from and by which the 
amount of the tax for that year is ascertained. The act also pro- 
vides that a statement of its income for the preceding year shall be 
made by every such corporation to the collecter of internai revenue 
for the' district in which such corporation bas its principal place of 
business, on or before Mardi Ist of each year, or, upon failure so 
to do, its books and papers may be examined in behalf of the gov- 
ernment, for the purpose of obtaining the iiecessary data from which 
to ascertain and fix the amount of the tax. 

The déclaration is apparently unassailable, and indeed bas not been 
attacked. It contains a single spécial count and the common counts, 
and attached thereto and made a part thereof is a copy of the return 
made to the collector by the défendant corporation. To the common 
counts the défendant pleaded the gênerai issue, and to the spécial 
count it likewise pleaded the gênerai issue, and also two spécial pleas. 
The first of them is to the effect that, at and before the time when 
the Commissioner of Internai Revenue assessed the supposed excise 
tax alleged to be due from the défendant, the défendant, formerly a 
corporation of New Jersey, had been duly dissolved in accordance with 
the laws of that state ; that it no longer existed, and was not carry- 
ing on business, and by reason thereof was not subjeet by law to 
the payment of a spécial excise tax for the carrying on or doing 
business by it as in the déclaration alleged ; and that it was under 
no duty to pay the collector the supposed tax in the déclaration al- 
leged to hâve been assessed against it. 

ï'For other cases see same topic & § numbsr iu Dec. & Am. Digs. 1907 to date, S Uep'r Indexes 
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The second spécial plea sets forth, in substance, that the supposée! 
return purporting to be made by the said défendant and filed on March 
14, 1910, under protest indorsed thereon, and sworn to by its former 
vice président and former treasurer, was not the return of the said 
corporation, a certificate of dissolution of the défendant corporation 
having been, before that time, to wit, on February, 14, 1910, duly 
issued by the Secretary of State of the State of New Jersey, upon 
proceedings duly taken for the purpose under the laws of that state 
vvhere the company was organized; that the certificate of dissolution 
having been afterwards, in due time, duly published for four vveeks 
successively, and proof of publication having been filed, said corpo- 
ration was duly dissolved, and ceased to exist as a corporation; that 
the said corporation did not make a return of its income as in the 
déclaration alleged ; that by reason of the premises no excise tax was 
due or assessable against said défendant upon the return made by 
its former officers as alleged in the déclaration ; and that the défend- 
ant was not subject to such assessment nor to the payaient of such 
tax. To thèse pleas the plaintifï has demurred, assigning several 
grounds of demurrer, as follows : To the first : 

"Because the dissolution of the said défendant company at and before the 
time when the Commis.^louer of Internai lievenue assessed the tax sued for 
dld not relleve the défendant company of llability therefor. 

"Because the dissolution of the said défendant company In accordance 
wlth the laws of the state of New Jersey, prior to the assessment of the tax 
as In the déclaration alleged. dld not relleve it of the duty to pay the same 
upon assessment, as required by law." 

And to the second : 

"Because the dlssolv.rion of the said défendant company on the 14th da.v 
of February, 1910, dlil not relleve it of the duty to pay the excise tax for the 
year ending at mldniglit of the 31st day of December, 1909, in the déclara- 
tion sued for. 

"Because upon obtaining a certificate of dissolution on the 14th day of 
February, 1910, from the Secretary of State of the State of New .Jersey, pur- 
suant to proceedlnes taken for that purpose under the laws of the state of 
New Jersey, the corporation eontlnued to exist for al] purposes exce;;t i'se 
continuing of the business for whlch it was established, and the return filed 
on the 14th day of March, 1910, was the return of the said cori)oratlon. 

"Because the failure of the défendant corporation to file a return pursuant 
to the statute in such case made and provlded does not relleve it of the duty 
of payiug the excise tax in the déclaration .sued for. 

"Because the dissolution of the said comijany on the 14th da.v of February, 
1910, did not exempt it from taxation under the fédéral cor])oratlon excise 
tax act, in the déclaration mentloned, for the year endlug at mldnight on 
the Slst day of December, 1909." 

[1] It is not contended on behalf of the corporation that it was 
not engaged in business during the year 1909, up to and including 
December Slst of that year. Hence, under the express terms of the 
act of Congress above referred to, it was liable to the tax thereby 
imposed, unless its pleas are valid in law. The real question, there- 
fore, is whether by dissolution, prior to the time when the amount of 
the tax was ascertained pursuant to the statute, it escaped such lia- 
bility. Sections 53, 54, and 55 of the Corporation Act of New Jer- 
sey (P. L. 1896, p. 295) deal with the situation herein involved. For 
the sake of convenient référence they are set forth at length. 
192 F.— 15 
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"Sec. 53. Ail corporations, whether they expire by thelr own limitation or 
be annuUed by the Législature or otherwise dissolved, shall be continued 
bodles corporate for the purpose of prosecuting and defendlng suits by or 
against them, and of enabling them to settle and close tbeir afCalrs, to dis- 
pose of and convey their property and to divide thelr capital, but not for 
the purpose of contlnuing the business for whlch they were established. 

"Sec. 54. Upon the dissolution in any manner of any corporation the dl- 
rectors shall be trustées thereof, wlth full powér to settle the afCairs, eolleet 
the outstandlng debts, sell and convey the property and divide the moneys 
and other property among the stocliholders, after paying its debts, as far as 
such moneys and property shall enâble them; they shall hâve power to meet 
and act under the by-laws of the corporation and, under régulations to be 
made by a majority of said trustées, to prescribe the terms and conditions 
of the sale of such property, and may sell ail or any part for cash, or partly 
on crédit, or taise mortgages and bonds for part of the purchase price for ail 
or any part of said property. 

"Sec. 55. The directors, constituted trustées as aforesaid, shall hâve au- 
thorlty to sue for and recover the aforesaid debts and property, by the name 
of the corporation, and shall be sueable by the same name, or in their own 
names or Indlvidual capacities, for the debts ovs^ing by such corporation, and 
shall be jolntly and severally responsible for such debts, to the amount of 
the moneys and property of the corporation which shall come to their hands 
or possession as such trustées." 

It is manifest, since the tâx under considération is an excise tax, 
that décisions of state courts relative to the imposition and Uen of 
ordinary state and municipal taxes upon property hâve little rele- 
vancy. The tax under considération "is imposed upon the exercise 
of the privilège of doing business in a corporate capacity." Flint v. 
Stone, Tracy Co., 220 U. S. 107, 155, 31 Sup. Ct. 342, 350, 55 L. 
Ed. 389. The Congress, by section 38 of the act referred to, in spé- 
cifie terms imposed the liability for such a tax upon ail corporations 
of the character of the défendant doing business during the year 1909. 
It also imposed upon them the duty of making a return to the inter- 
nai revenue collector, on or before March Ist of the following year, 
as a basis or measure from which the amount of its liability could 
be determined. With such a liabihty to taxation impending, and such 
a duty to make a return of its income resting upon the défendant, 
it sought escape therefrom by dissolution. 

This is not the case of a liability to taxation accruing after dissolu- 
tion, but rather of a liability incurred before dissolution, and while a 
complète scheme for an ascertainment of the extent of such liability 
and for its enforcement were in existence. The case does not dif- 
fer greatly in principle from that in which a party, after having made 
and broken a contract, should die, in which case his death would not 
protect his estate from the liquidation and payment of any damages 
resulting from such breach. The counsel of the défendant argued 
that, even though there were a liability to taxation existing against 
the défendant on December 31, 1909, still, as the extent thereof had 
not been ascertained at the time when the corporation dissolved, it 
was not a debt, and that consequently the sections of the New Jer- 
sey corporation act above quoted hâve no relevancy. It may be that 
such liability was not a debt, in the primary and strict signification 
of the word ; but it is often given a broader meaning, as in N. J. 
Insurance Co. v. Meeker, 37 N. J. Law, 282, 301. Furthermore, as 
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was said in White v. Green, 105 lowa, 176, 74 N. W. 928, liability 
"is the State or condition of one who is under obligation to do at 
once, or at some future time, something which may be enforced by 
action. It may exist without the right of immédiate action." The 
procédure to ascertain the amount of the tax in the manner provided 
by Congress in no wise affected the then existing Hability of the 
corporation; indeed, it assumed it, and was but an orderly step look- 
ing to its ultimate enforcement. The scheme of taxation under con- 
sidération is one in which the government and the corporation are the 
only parties interested. In this respect, as well as in many others, 
it is wholly unhke the imposition of a state or municipal tax, where 
a lien as of a fixed date should be, and usually is, declared, not be^ 
cause such a déclaration is necessary to the validity of the tax, but 
because it is of the utmost importance to ail dealers in property, 
whether sellers or buyers, to know the exact time when the lien at- 
taches. In a tax, however, of this character, there is no propriety in, 
or necessity for, establishing a lien as of a fixed date or otherwise. 
As each calendar year expires, the corporation knows full well wheth- 
er it has exercised the privilège of transacting business during that 
year, and, if it has, that it is liable for the payment to the government 
of a tax, the amount of which will be measured by its profits during 
that period. Indeed, under the act, the corporation can ascertain 
from its own books the amount for which it is liable at least two 
months before the government can. 

[2] Furthermore, upon turning to the différent sections of the New 
Jersey corporation act above referred to, it will be noticed that cor- 
porations, however dissolved, are, notwithstanding that fact, "con- 
tinued bodies corporate for the purpose of prosecuting and defending 
suits by or against them, and of enabling them to settle and close 
their affairs." They may not, however, continue their business. One 
of the unadjusted affairs of the défendant at the time of its dissolu- 
tion was the liquidation and settlement of the tax in question, and 
by the provision requiring it to furnish to the government, at a given 
date, the data from and by means of which the amount of the tax 
could be computed, an active duty was placed upon it. As a matter 
of fact, it did under protest and tardily discharge such duty and made 
through proper officiais a return in due form, attached to which, and 
forming a part thereof, was an affidavit as required by the act, of the 
following form: 
"State of Illinois, County of Cook — to wit: 

"H. H. Titswortli, vice président, and ïli ornas D. Brown, treasurer, of the 

corporation, wtiose return of annual net income is set forth above, l)e- 

ing severally duly sworn, each for tiimself, déposes and says tliat the fore- 
going report and several items therein set forth are, to his best Isnowledge 
and belief and from such information as he has been able to obtain, true and 
correct in each and every particular; that the amount of gross income there- 
in set forth is the full amount of gross income, without any déduction, what- 
ever received from ail sources by the said corporation during the year stated 
and that the net income therein set forth is the full amount on vfhich tax 
is proper to be assessed. Thomas D. Brown, Treasurer. 

"H. H. Titsworth, Vice Président. 

"Sworn and subscribed to before me this nlnth day of Mareh, 1910. 

"Fred M. Sargeant [Seal.l 

"Notary Public, Cook Co., 111." 
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Notwithstanding this, one of.the pleas allèges that the . défendant 
did not make a return, because having already, as it claims, beeii 
dissolved, it had ne officers, and that consequently the so-called re- 
turn was a nullity. It shonld be noted at this point that the return 
was apparently made upon a printed blank, furnished by the internai 
revenue collector, which, as already stated, was in due form and veri- 
fied by proper officiais, and that the protest alleged to hâve been 
made formed no part of, but was indorsed upon the back of, the 
return. -I think the protest, under the circumstances, was unavailing; 
that the défendant was estopped from denying the return; and that 
the collector had the right, under the circumstances, tO receive and 
treat it as the return of the corporation. But, however that may be, 
section 54 and others of the New Jersey corporation act cover the 
situation. Section 54 proVides, in substance, that after dissolution the 
directors, acting as trustées, shall hâve full power to settle its affairs, 
sell its property, and, after paying its debts, distribute the balance of 
its assets among the stockholders, ànd, while so acting, it confers upon 
them power to meet and act under the by-laws of the corporation; 
and section 55 provides that such trustées may sue and be sued, by 
and in the name of the corporation. . The return purported to be veri- 
fied by the vice président and treasurer of the corporation, who, if 
not officers, because of the dissolution of the corporation, vvere ncver- 
theless, trustées, and as such, under the section, had power to make 
the return. But if it be assumed that they had no authority as offi- 
cers, or even as trustées so to do, the fact remains that a verified 
return was made, and the collector of internai revenue, instead of 
examining the books of the corporation to ascertain for himself the 
requisite information as imder the law he might hâve donc, accepted 
the sworn statement presented to him, in lieu of such examination. 
Under the circumstances, the collector had the right to waive an ex- 
amination and accept and adopt the affidavit in lieu thereof. It cer- 
tainly made a prima facie case against the défendant. 

Before closing it should be noted that, under section 31 of the New 
Jersey corporation act, the certificate of dissolution issued by the 
Secretary of State must be published for four weeks successively at 
least once a week, and that, upon the filing in his office of proof of 
such publication, "the corporation shall be dissolved and the board 
(of directors) shall proceed to settle up and adjust its business and 
afïairs." The second plea shows that such publication had not been 
completed on March 1, 1909, when the duty of making a return rested 
upon the corporation. The corporation therefore had not then been 
dissolved, and the board of directors were, even after the dissolution 
had become effective by reason of such publication, under the express 
duty of proceeding to settle up and adjust its affairs. The corpora- 
tion cannot escape the tax through willful disobedience of the act 
imposing it. 

As the pleas do not, although claiming to, meet and answer the 
averments of the déclaration, the demurrers thereto will be sustained, * 
with costs. 
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BELLATTY v. BARRETT MFG. CO. 

SAME V. C. J. MIERS & SON. 

(District Court, D. Miissacbusetts. Noveuiber 16, 1911.) 

Nos. 402, 405. 

1. Master anu Servant (§ 31<)*) — The Relation— Sekvant ov Ik dépendent 

contbactos. 

A shipper of cargo on a sclioouer of wbich libelant was master eiii- 
ployed a Company engaged in tbe gênerai business of teaniing and truclc- 
ing to haul barrels of tar to tbe schooner for loading. The company 
sent a reguiar employé wlth a team and cart, wbo was directed by the 
shipper where to go for the tar and where to take it, t)ut was glven no 
furtber instructions. Tbrough his négligence in unloadlng ii barrel from 
bis cart, it roUed ofC the wharf onto the declc of the schooner, some dis- 
tance below, and struck and injured libelant. Held, that tlie driver was 
not the servant of the shipper, but of the teamlng company, which was 
an independent eontractor and liable for his négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1242, 1243; Dec. Dig. § 316.*] 

2. Damages (§ 132*) — Personal In.turies— Amotjnt of Compensation. 

An award of .$3.100 damages made to libelant, who was 51 years old, 
in good healtb, and able to do hard work, earning at least .$900 per year 
by sailing a schooner on shares. for an injury whlch kept hiin In a hos- 
pital 3 weeks and left him iiermanentiy lame and unable to do his cus- 
tomary work and made it necessary to give up his vessel. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-385 ; Dec. 
Dig. § 132.*] 

In Admiralty. Suits by Adelbert L. Bellatty against the Barrett 
Manufacturing Company and C. J. Miers & Son to recover for a Per- 
sonal injury. Decree dismissing the libel against the Barrett Manu- 
facturing Company, and for libelant against C. J. Miers & Son. 

Coggan & Coggan and George L. Dillaway, for libelant. 
Walter I. Badger and Boyden, Palfrey, Bradlee & Twombly, for 
Barrett Mfg. Co. 

M. O. Garner, for C. J. Miers & Son. 

HALE, T)istrict Judge. Thèse libels are brought to recover dam- 
ages alleged to bave been sustained by reason of the négligence of 
the driver of a team belonging to C. J. Miers & Son, in loading a bar- 
rel of tar which rolled ofï the wharf upon the schooner's deck, strik- 
ing and injuring the libelant. Capt. Bellatty, the libelant, was the 
master in charge of the schooner Nellie Grant, lying at the Gas House 
Wharf in the port of Boston, below Charlestown Bridge, taking on a 
gênerai cargo. The schooner was partly loaded with cernent in the 
hold, and on April 10, 1911, was taking on a nuniber of barrels of 
tar which were being shipped upon her by the Barrett Manufactur- 
ing Company. The schooner was a two-masted vessel of about 139 
tons, lying with her port side to the wharf and with her deck some 
10 or 12 feet below the caplog of the wharf. On board the schooner 

•For other casea see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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there were three men, the master, the mate, and a seaman. Another 
seaman, one Thornton E. Cook, waS on the wharf, engaged in hooking 
barrels on to the tackle to be lowered. AU the seamen were em- 
ployés of the captain, who sailed the vessel on shares, and was owner 
pro hac vice. The libelant was injured by a barrel of tar weighing 
about 500 to 600 pounds which roUed off the wharf, through the 
forerigging, striking him upon the head and knocking him down, 
causing numerous injuries. At the time of the accident, the libelant, 
with two seamen, was hoisting up the throat of the gaff in order to 
throw the hoisting tackle further aft. He was in a stooping position. 
The other two men were standing up, holding the slack of the hal- 
liards. The man on the wharf was standing near the edge, with the 
barrel hooked on, ready to hoist on bdard, waiting for the tackle to 
be made ready. At this time Pitz, a teamster in the gênerai em- 
ployment of C. J. Miers & Son, teamsters, was unloading barrels of 
tar from a cart backed up about 30 feet from the edge of the wharf. 
This unloading wâs done by rneans of a skid or plank, six or eight 
feet long, i-unning from the bottom of the cart to the ground in the 
direction of the schooner. The bottom of the cart Was about two feet 
and a half high abové the ground. Down this plank or skid it was 
customary to slide the barrels endwise, then turn them around, and 
roU them out of the wày. In this way, the teamster had unloaded 
some four' or five barrels saf ely. The next barrel he started and roUed 
down the skid. It rolled rapidly across the wharf, over the edge, and 
through the forerigging of the schooner upon the libelant. As it was 
roUing, the teamster shouted, "Look out!" Cook, the man at the 
edge of the: wharf, glanced around and saw the barrel just at the edge 
of the wharf, He also shouted, "Look out !" The two men below who 
were standing up sprang away. The barrel broke through the ratlines, 
struck and bent the iron sheerpole, and bounded on, striking the cap- 
tain as he was stooping down. 

The surface of the wharf was of smooth, hard earth, with no pro- 
jection to stop the barrel from roUing, except a plank about two inches 
thick at the edge. The slope was graduai from the cart toward the 
water. Only one man, Fitz, was on the team unloading. There was 
no one at the foot of the skid to receive the barrels as they came 
down. Cook, one of the schooner's crew, was on the wharf, and had 
helped in receiving the first two barrels. He had then taken those 
barrels and proceeded to hook them on and lower them to the vessel. 
He was standing back to the team, 25 feet from it, at the time of the 
in jury. 

1. From ail the testimony, the court has no hésitation in conclud- 
ing that négligence has been shown on the part of Fitz, the driver of 
the team, who undertook to unload the barrels of tar. Having heard 
ail the testimony, and carefully examined the record, I am clearly of 
the opinion that the teamster was négligent in rolling the barrel down, 
or allowing it to roll down, instead of sliding it off upon the skid as he 
had been accustomed to do; and as was the usual way of unloading. 
The teamster was in charge of the cart, with a loâd of heavy barrels, 
backed up within 30 feet of the edge of the wharf, with a smooth 
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surface, presenting some declivity towards the water. He was un- 
loading barrels from a cart two feet and a half high above the ground, 
and down over a skid which, from its length, and from the height of 
the cart, must hâve been at such a pitch as to give the barrel a great 
momentum as it rolled. Thèse facts were ail before the teamster. If 
he had taken the care that a reasonably prudent man should take 
under the circumstances, in handling the barrel while unloading it, 
the injury would not hâve happened. It appears that, although the 
barrels were heavy, he had been accustomed to unload thèse barrels, 
and had alvvays done it before, so far as the case shows, with safety. 
I can hâve no doubt that the injury happened through the négligence 
of the driver, Fitz. 

[1] 2. Was the driver, Fitz, a servant of the shippers, the Bar- 
rett Manuf acturing Company, or of C. J. Miers & Son, the teamsters ? 
The case shows that Fitz was in the gênerai employment of C. J. 
Miers & Son, a corporation engaged in the gênerai business of team- 
ing and trucking, and that they paid him by the week. It appears 
that, on the day of the injury, they sent Fitz to the Barrett Manu- 
facturing Company, the shippers, with a team. This was done at the 
request of the shippers, whose agent, Chapman, directed Fitz where 
to go for his load, and where to take it, but instructed him no fur- 
ther. He did not tell Fitz what to do with the barrels, or how to un- 
load them. He did not undertake to control him, or to exercise any 
dominion over him. Ail that Fitz did was to receive from the ship- 
pers the barrels to be carried by him, with instructions where to take 
them. The load of barrels hauled by Fitz was, then, entirely out of 
the control of the Barrett Manuf acturing Company: that company 
did not attempt in any way to exercise authority over it, or over its 
driver. C. J. Miers & Son, the teamsters, remained in fuU control 
of the driver, who was engaged in his gênerai business under his 
gênerai employment. The same rule must apply to the handling of 
the goods at the wharf as would hâve applied if, through the care- 
lessness of the driver, a barrel had fallen ofï the load on the route and 
injured some one. The driver unloaded as he thought proper. The 
Barrett Manufacturing Company did not undertake to direct him in 
unloading. The testimony leads me to the conclusion that he was 
still the servant of Miers & Son, and under the control of that cor- 
poration, just as much in unloading the load upon the wharf as he 
was while in the actual management of the team. The corporation 
was engaged in the gênerai business of teaming; and in the conduct 
of its business it was at work for one of its regular customers and, 
so far as the case shows, in the usual manner. The plain question be- 
fore me is: In' whose control was the teamster at the time of his 
négligent act? The courts hâve repeatedly held the test of liability 
to be the right and power to control the agent in the performance of 
the act or omission, at the time of its performance or neglect. Stand- 
ard Oil Co. V. Anderson, 212 U. S. 215, 29 Sup. Ct. 252, 53 L. Ed. 
480, and 152 Fed. 166, 81 C. C. A. 399. Applying this strict test to 
the facts of the case at bar, I am constrained to find that the respond- 
ent C. J. Miers & Son must be held liable for the négligence of its 
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driver, Fitz. I find also that the Barrett Manufacturing Company 
cannot be held liable. 

3. Was the libelant in f ault ? It is urged by the respondent that th^ 
libelant was guilty of contributory negUgence. While the case was 
on trial, I thought it presented a close question tipon this point. If it 
should be found to be any part of the duty of Thornton E. Cook, 
the seaman upon the wharf, to help unload the barrels of tar f rom the 
wagon, then the évidence might tend to show that Cook was not in 
the exercise of his duty; and his négligence would be the négligence 
of the libelant, the captain of the schooner, inasmuch as the master 
was sailing the schooner on shares, and was liable for the acts of the 
seamen, they being his employés. After a careful examination, the 
whole évidence convinces me that Cook's duties were to hook the 
barrels on, and assist in lowering them; that, at the time of the in- 
jury, 42 barrels had been unloaded upon the ship; that it was no 
part of his duty to help unload the wagon ; and that he was never 
instructed by his employer to receive the barrels f rom the teams, or 
to guide them on their way down the wharf. The delivery was made, 
not upon the team, but upon the wharf. The duty of the respondent 
Miers & Son, and of their agent, did not cease until the goods were 
landed upon the wharf. Forty-two barrels had already been brought, 
landed, and lowered in saf ety. The testimony tends to show that they 
were ail unloaded in the same way, without any assistance f rom Cook. 
When the team first arrived, Cook voluntarily helped the teamster 
to unload two of the barrels. Thèse he took to the edge of the wharf, 
in order to start his loading. After that he kept on lowering the 
barrels without paying any attention to their unloading from the cart. 
After a careful study of the case, I am satisfied that Cook was not 
guilty of contributory négligence, and that the libelant was not at 
fault. The duty of exercising due care on the part of the libelant, 
under the circumstances of the case, did not require him to anticipate 
the négligence of the teamster. I am satisfied, upon the whole, that 
there was nothing in the case which called upon the libelant to exer- 
cise more care than he did, that he was not in violation of any duty, 
and should not be held to bave bëen in fault. 

[2] 4. What damages should the libelant recover? The case was 
f ully heard bef ore me upon this point as well as upon ail others ; and 
counsel requested the court to pass upon the question of damages, 
without référence to a master. The case shows that by the injury 
the captain had three ribs broken, two cuts on his head half an incli 
long, a large abrasion on his upper right arm, a wide bruise and abra- 
sion over his ribs into the left loin, abrasion of his left thigh, and 
fracture of two of the bones in his right foot. He was taken to the 
Relief Hospital, where he remained three days; he was then taken 
to the City Hospital, where he remained until May Ist. It was found 
there that his left ankle was broken insteacl of sprained. The wounds 
in his head were sewed up, the bruises treated, his ribs set, his right 
foot and left ankle placed in plaster casts. He remained in bed until 
April 26th, when he was allowed to sit in a chair and was given 
crutches. On May Ist he was discharged and went to his home in 
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Ellsworth, Me. He suffered pain in his right foot, was very sleep- 
îess, and, for a long time, was obliged to use crutches. The testi- 
mony tends to show that before the injury he was in good health, 
and had never been seriously ill ; and that he was able to do extreme- 
ly hard work. At présent he is sufifering froni deafness, although 
it is not quite clear that such deafness is of a serions character. He 
is fîat-footed in his right foot, and is lame. He is at présent unable 
to do any hard work. His right arm is weak and helpless, so that 
he cannot labor with it. His physician testifies that, while it will im- 
prove, it will probably never become what it was before. At the time 
of his injury he was earning at least $900 a year. He is 51 years old. 
As the resuit of the injury, he is unable at présent to perform any ac- 
tive duties on the vessel, and bas been compelled to give up his vessel. 
Before the injury he did his own loading and discharging; since then 
he bas not been able to do this. 

It is unnecessary to state ail the évidence upon the question of dam- 
ages. After a careful considération of this évidence, I assess the 
damages at $3,100. A decree may be drawn dismissing the libel 
against the Barrett Manufacturing Company, with costs for the re- 
spondent. A decree may also be drawn for the libelant against the 
respondent C. J. Miers & Son, assessing damages for the sum of 
$3,100, with costs for the libelant. 



THE TEXAS. THE MARIA HOFF5IAX. THE GEORGE W. TRUITT. 
(District Court, S. D. New Yorl<. November 13, 1011.) 

1. Collision (§ 61*) — STp;AMEii and Tug with Tow— Négligent Navigation 

OF TdG. 

The scliooiier Truitt, while liein.i; towed from Jersey City stem flrst by 
a tug on lier side to Stapleton Aiieliorase with an ebb tide, came into 
collision with tlie steaniship Texas, which was proceeding from the an- 
chorage to Hobokeii at a speed of not more than three knots. The 
weather was hazy, but the vessels saw eaeh otlier when about half a 
mile apart, and the tug signaled with two whistles and starboarded. 
Receiviiig no answer, she agaiu signaled and kept her course. The Texas 
at flrst, owing to the haze, did not see the tug, but supposed the schoon- 
er to be anohored. and on seeing the tug thought the schooner was going 
in the direction she was headed and ported her helni to pass to the east- 
ward of her and also another steamer crossiug toward the west shore. 
She did not hear tlie tug's signal, but, on finding the direction in which 
she was headed, at once re-ssrsed. JlcUl, that she was not in fault, but 
that the fault was solely that of the tug in persisting in attemptiug to 
pass starboard to starboard, which was not justified by tlie positions of 
the vessels on soniewhat crossing courses with the tug, the burdened 
vessel. 

fEd. Note. — For other cases, see Collision, Cent. Dig. § 78 ; Dec. Dig. 
§ 61.* 

Collision with or between towing vessels and vessels in tow, see note 
to The .lohn Englis, 100 C. C. A. 581.] 

2. Collision (§ 58*)— Négligence in Towing Schoonbb Stebn First— Fault 

OF Tug. 

It is négligence for a tug to tow a schooner stern first for any consid- 
érable distance In New York Harbor on a hazy day when other vessels 

•For other castîs see same toplc & 5 nïtmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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are likely to be misled by the fact; but, vvhere the tow was not con- 
sulted, the fault Is solely that of th,e tug. 

[Ed. Note.— For other cases, see Collision, Ont. Dig. §§ 68-71; Dec. 
Dig. § 58.*] 

In Admiralty. Suit for collision by George W. Elzey, as master 
of the schooner George W. Truitt, against the steamship Texas and 
steamtug Maria Hoffman, and cross-libel by Scandinavian-American 
Line, owner of the Texas, against the Truitt and Hofïman. Decrees 
for libelant and cross-libelant against the Hofïman alone, 

Mr. Haight, for the Truitt. 
Mr. Burlingham, for the Texas. 
Mr. Park, for the Hoffman. 
Mr. Taylor, for cargo of the Truitt. 

HOUGH, District Judge. Concerning some facts there is no sub- 
stantial dispute, viz. : on January 14, 1911, at approximately 1:08 
p. m., the stem of the steamship Texas (380 feet long) came in con- 
tact with the port side of the schooner Truitt (175 feet long) some- 
what abaft her forerigging, inflicting such in jury that the Truitt's 
cargo of cément was ruined by water, the schooner herself badly eut 
into, and the steamer's stem twisted to starboard. The tide was ebb, 
the wind negligible, the place of collision on the westerly side of the 
channel within a few hundred feet and somewhat to the northward 
of Bell Buoy I21/3. 

The Truitt was bound from Jersey City to Stapleton Anchorage in 
tow of the Hoffman, and was proceeding stern first; the tug being 
lashed on schooner's port side so that the stern of the latter projected 
considerably beyond the Hoffman's bow. Before collision, the Hoff- 
man cast off in such haste that some of the lines, if not ail of them, 
were eut. 

The Texas was bound from Stapleton Anchorage to a wharf in 
Hoboken, was fully laden, and has a sea speed of no more than 9 
or 10 knots. S^e hoisted ahchor at 12 :45 p. m. and got under way at 
12:50. Thèse times, as well as that of collision, are taken from the 
steamer's engine-room log, the accuracy of which record is not im- 
pugned. The distance from the Texas' anchorage to the point of col- 
lision is less than 5,000 feet, and there is no substantial contradiction 
of the fact, deducible from the figures above given, that at no time 
before collision did the speed of the Texas exceed three knots. 

From testimony not so unanimous (but nearly so) it is found that 
the weather, which had been foggy in the morning, was clearing, but 
was still hazy; vessels could be seen sufficiently for ordinary pur- 
poses of navigation at a distance of certainly three-quarters of a mile, 
but the haze was sufficient to prevent clear vision, and it was thicker 
below Robbins Reef than it was farther up the river. It is inferred. 
from the nature of the injuries to both Texas and Truitt, that at the 
rnoment of collision the schooner was moving across the steamer's 
bow toward.the latter vessel's starboard, and also that the schooner 
had much the greàter headway (or, to speak more accurately, stern- 

*For other caees see same topic & § nvmbbb in Dec. & Am. Dlgs. 190.7 ta date, & Rep'r Indexes 
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way). This resuit is consonant with the weight of testimony, and 
particularly with the uncontradicted évidence that at and before col- 
lision the Texas was reversing full speed, while the Hofïman shortly 
before casting ofif the Truitt had rung a jingle bell ahead in an en- 
deavor to hurry across the steamer's bow. 

[1] A view of the seriously contested questions in the case can be 
best obtained by first considering the story of the Hofïman. It is 
said without contradiction that at probably four knots an hour she 
came down the westerly side of the channel, maintaining approxi- 
mately the channel course until she was ofiE and a little below Rob- 
bins Reef Buoy. She then changed direction so as to head toward 
the Narrows, i. e., she starboarded. At this time her master says 
he saw the Texas on his starboard bow, and saw that she was head- 
ing in such direction as to hâve the tug on her own starboard bow. 
In this statement he is supported by the master of the Truitt, and the 
accuracy of this position as a starting point for navigation is essén- 
tial to justif y the Hoffman's subséquent proceedings ; because she then 
blew two whistles, hearing no answer blew two more, and seeing 
the Texas evidently swinging to the eastward (or her own starboard 
hand), the tug's engines were put at top speed under a jingle bell, 
with the resuit that a nearly right-angled collision occurred on the 
easterly side of the channel. This story means that the Hoffman, 
while leaving the westerly side of the channel, was (in her master's 
language) chased into a collision on the easterly side of the channel 
and by the more slowly moving Texas. 

The inaccuracy of this f undamental statement - is shown (without 
any référence to opposing testimony) by the diagrams made by the 
master of the Hofïman and the statement of ithe Truitt's master that 
when he first saw the Texas he especially observed her port anchor 
chain. The diagrams referredito show that the tug blew two whistles 
when it was off and a little below Robbins Reef Buoy, heading di- 
rectly for Bell Buoy 12^' and distant .about a mile from the Texas. 
Hearing no answer, two whistles were again blown after the Hoff- 
man had progressed more than half a mile upon the same course and 
the Texas had moved scarcely quarter of a mile. Finally the vessels 
are placed in collision in such ^ position that in order to produce con- 
tact the Texas must hâve traveled (after tug's second two-whistle 
signal) more than three-eighths of a mile while 'the tug went scarcely 
more than one-eighth; yet it was during this very period that, ac- 
cording to her own testimony, the tug was pressed to top speed in 
order to escape. It is concluded from the testimony furnished by 
tug and schooner alone that when signais were first blown the col- 
liding vessels were not on courses that enabled them to pass star- 
board to starboard with safety, but were on crossing courses, and the 
Hoffman was the burdened vessel. She blew two whistles, and, hear- 
ing no answer, persisted in the manœuver indicated by that signal. 
She thereby primarily caused the collision, and is therefore at fault. 

The allégations of fault against the Texas are intimately inter- 
woven with the single substantial allégation against the Truitt, name- 
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ly, that the schooner permitted herself to be towed stern fîrst in hazy 
weather upon such a voyage as that from Jersey City to Staten Islaiicl. 

I am inclined to think that the observers on tug and tow saw the 
Texas slightly befpre those on the Texas saw them, and it is plain 
that it was not easy to hear whistles on that day, for the évidence 
is overwhelming that some whistles were blown on each steam vessel 
that were not heard on the other. This is not unusual in even light 
fog. But it is enough for the purposes of the Texas that the observ- 
ers on that vessel saw the Hoffman and her tow in plenty of time 
to hâve avoided collision had ail concerned acted with legality and 
caution. The pilot, master, and fîrst officer of the Texas were ail on 
the bridge, ail saw tug and tow dead ahead, or nearly so, at a dis- 
tance of rather less than half a mile. At the same time they saw to 
the northward of her the steamer Neidenfels being towed westward 
across their intended course. The haze was such that they beheld 
thè masts of the schooner first and did not see the comparatively 
lowlying tug alongside. They were momentarily perfectly justified 
in thinking that they saw a schooner at anchor, and, when they did 
make out that she had a tug alongside, they were, in my opinion, f ur- 
ther justified in assuming that she was going in the direction her bow 
was pointing, and that direction, both according to the observers on 
the Texas and the diagrams made by the master of the Hofïman, was 
somewhere between northwest and north northwest. Thus seeing 
the Neidenfels crossing her course from starboard to port, and the 
Truitt either lying still or apparently doing the same thing, the Texas 
was also justified in doing what was donc, i. e., blowing/one whistle 
and porting her helm. Shortly thereafter a two-blast signal from 
the Hoffman was heard, and it was seen with surprise and alarm 
that the tug was shoving the Truitt stern first across the Texas' 
course. It is found (as claimed by witnesses from the steamer) that 
the Texas was immediately put full speed astern, but collision was 
inévitable. Estimâtes of time and distance in this case are perhaps 
a little more than usually variant, but that time was brief and distance 
small is abundantly established, and it is also to be remembered that, 
while the vessels were approaching each other at an aggregate speed 
of probably seven knots, the Truitt was exposed broadside (or nearly 
so) to the ebb tide, and was at and before the moment of danger 
being set down strongly against the Texas' bow. It is in my judg- 
ment true that had those on the Texas appreciated, when they first 
saw tug and schooner, that the latter was approaching her crabwise, 
it would hâve been the duty of the Texas to stop and reverse before 
she did, and it is probable, but not certain, that such earlier reversai 
would hâve : prevented collision. Yet, even as to this, an élément of 
considérable doubt is introduced by the strength of the tide set. 

It is thèrefore concluded that the Texas was the privileged vessel 
as against the Hoffman, evein if it had been immediately seen what 
the Hoffman was doing and how she was towing; further, that the 
Texas was excusable in not immediately seeing the intended course 
of tug and: tow; and that as soon as the Hoffman's performance was 
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perceived the Texas instantly stoppée! and reversed, which was ail 
she could do. Therefore the Texas is free from fault. 

[2] The substantial fault alleged against the Tniitt is permitting 
herself to be towed stern first. That it was an additional fault for 
the Hofifman to tovv the schooner in this manner is in my opinion 
abundantly established by the évidence. Much testimony bas been 
taken as to the practice of towing stern foremost; undoubtedly it 
is customary for short trips and vvhen shifting around wharves and 
piers. Under such circumstances, it is sometimes necessary ; but the 
weight of expert testimony against the practice is summarized in the 
évidence of Capt. R. J. Barrett, whose competency and knowledge 
of towing customs in this harbor are uninipeached, and whose opin- 
ion is mine. 

The necessary efïect of towing stern foremost in open waters on 
a hazy day is perfectly shown by the unanimous testimony of ob- 
servers on the Texas who had no désire to run into collision and 
every incentive to look oiit witli care ; yet they were ail deceived for 
a time short — ^yet dangerously long — by the apparition of a schooner 
heading away from the line of their course. It is a good test of what 
a man should do, to observe the resuit of what he does do upon other 
careful men ; and when that test is applied to the évidence in this 
case, the net resuit is correctly (if somewhat profanely) summed up 
in the remark of Capt. Cole of the Castleton to his quartermaster. 

It does not, however, foUow, from the fact that the Truitt was 
negligently towed, that it was legally négligence in the schooner to 
permit such towage. 

The circumstances under which the towage began were of the most 
ordinary kind, viz., the tug, having been hired to take the schooner 
to her anchorage, came alongside, made fast her lines in her own 
way, and began her work without any conférence with the schooner's 
master and without any instructions, objections, or guidance from 
him. Where the master of a considérable ship laden with valuable 
cargo permits or sufïers not merely minor errors on the part of his 
comparatively valueless tug, but by silence acquiesces in a method 
of towing dangerous not only to himself but to other vessels, it seems 
to me that the doctrine of the tug being "the dominant mind and will 
in the adventure" of towage (The Margaret, 94 U. S. 494, 24 L. Ed. 
146) needs modification, at least to the extent of rendering the towed 
vessel responsible for the results of négligence inhérent in the ad- 
venture and apparent before towage begins. A vessel laden with a 
substance liable to explosion by concussion might well be held liable 
for voyaging at ail in a crowded harbor without advertising her con- 
dition by flag or signal, she could not put the whole duty of warning 
on a tug, and it has been held that a vessel offering herself for tow- 
age without divulging the fact that her steering gear was out of or- 
der became herself responsible. The A. W. Booth, 135 Fed. 519, 
68 C. C. A. 69. 

Failure to tell of a defective steering gear is not so flagrant an 
error of judgment as failure to correct a method of towage obviously 
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dangerous, wholly unnecessary, and calculated to mislead ail other 
vessels having reason to navigate with référence to tug and tow. 

Thèse views, however, cannot prevail against The Manhattan, 186 
Fed. 329, 108 C. C. A. 407. In that case the masters of vessels in a 
tandem tow were advised by the tugmaster to "pay out plenty of 
hawser," whereupon they paid out their own hawsers to lengths illé- 
gal under a statute, well known to be intended to stop just what they 
did. Yet it was held (notwithstanding the act), and after the long 
hawsers had directly contributed to a collision, that the négligence 
available to third parties injured was merely that of the tug for tow- 
ing with illégal hawsers, and not that of the boats towed for provid- 
ing the same. 

As was well said by counsel for the Truitt, this décision is of the 
kind that "closes discussion," and under its direction it must be held 
that it cannot be declared négligence on the part of the schooner to 
suffer herself to be towed stern foremost under the circumstances 
shown by the testimony herein. 

The libel of the Truitt is dismissed as to the Texas, and the libel 
of the Texas is dismissed as to the Truitt. Decree in each case 
against the Hoffman. 



In re UNITED WIRELBSS TELBGRAPH CO. 

(District Court, D. New Jersey. November 28, ,1911.) 

Bankbttptot (§ 391*) — Actions Against Bankrupt —, Stay — "Claim from 

WlIICH A DiSCHABGE WOULD BE A RELEASE." 

A suit in a state court by ttie receiver of an insolvent corporation 
against another corporation to set aslde a conveyance of property then 
lield by the défendant on the ground of fraud is essentially one in rem, 
and créâtes an équitable lien on the property, and on tbe bankruptcy of 
the défendant does not corne within Bankr. Act July 1, 1898, e. 541, 
i lia, 30 Stat. 549 (U. S. Comp. St. 1901, p. 3426), which authorizes a 
court of bankruptcy to stay a pending suit against a bankrupt upon a 
"claim from whlch a dlscbarge would be a release," and the coutt, hav- 
ing no power to compel the complainant in such suit to submit hls claim 
to its jurisdlction, has no power, under Rev. St. § 720 (U. S. Comp. St. 
1901, p. 581), to stay the suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. § 391.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1202-1211 ; 
vol. 8, p. 7604.] 

In the matter of the United Wireless Telegraph Company, bank- 
rupt. On rule to show cause why a pending suit against the bank- 
rupt, instituted by Floyd H. Bradley, receiver of the International 
Wireless Telegraph Company, in the Court of Chancery of New Jer- 
sey, should not be stayed. Rule discharged. 

Saul S. Myers, for petitioner. 

French & Richards, for Floyd H. Bradley, Receiver of Interna- 
tional Wireless Telegraph Co. 

REIvLSTAB, District Judge. The petitioners, Seldon Bacon, John 
H. Hill, and Philip G. Clifford, trustées of the United Wireless Tel- 

•For other cases see same topio & 5 numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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egraph Company, bankrupt, seek to obtain a stay of the suit pending 
in the Court of Chancery of the state of New Jersey, instituted by 
Floyd H. Bradley, receiver of the International Wireless Telegraph 
Company against said United Company, and a direction that such 
receiver — 

"présent his clalm to the United States District Court for the District of 
Maine for détermination, or, if the court shall net so direct, that it in lieu 
thereof stay the said suit In the Court of Chancery of New Jersey, for a 
reasonable tlme, to enable your petitioners to appear in said court and 
answer the said suit and prépare the same for trial and try the same." 

Petitioners were appointed trustées of the last-named company by 
the United States District Court for the District of Maine, on a péti- 
tion in bankruptcy filed in said court on the 7th day of July, 1911. 

Floyd H. Bradley was appointed receiver, by the Court of Chan- 
cery of the state of Nevi^ Jersey, of the International Company, a cor- 
poration of that state, against which insolvency proceedings had been 
instituted in said Court of Chancery. He, as such receiver, on the 
14th day of September, 1909, instituted the suit sought to be stayed. 
The purpose of that suit is to set aside a certain conveyance of prop- 
erty made by the International Company to the American De For- 
rest Wireless Telegraph Company, and a conveyance of the same 
property made by the latter to the United Company, upon the ground 
that the first conveyance was without considération and in fraud of 
the creditors of the International Company, and that the conveyance 
to the United Company was made without considération and with 
knowledge on the part of said last-named company of the want of con- 
sidération and fraud charged concerning the first conveyance. To this 
suit the United Company interposed a demurrer, and thereafter, upon 
its being overruled, its answer. More than four months thereafter 
the pétition in bankruptcy was filed as af oresaid. 

The suit in the state court is one within its cognizance, and, hav- 
ing first obtained such jurisdiction, it should be permitted to finally 
dispose of it, not only because of the spirit of comity that prevails 
among courts having concurrent jurisdiction, but also because of ne- 
cessity, as otherwise the administration of justice would be seriously 
hampered, if not scandalized, unless by the institution of the bank- 
ruptcy proceedings the United States District Court obtained exclusive 
jurisdiction over the subject-matter. 

Section 720, Rev. Stat. U. S., provides: 

"The wrlt of Injunction shall not he granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where 
such Injunction may be authorized by any law relating to proceedings in 
bankruptcy." 1 U. S. Comp. St. 1901, p. 581. 

Section U of the bankruptcy act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]) provides: 

"a — A suit which is founded upon a clalm from which a discharge would 
be a release, and which is pending against a person at the tlme of the flling 
of a pétition against him, shall be stayed untll after an adjudication or the 
dismissal of the pétition ; if such person is adjudged a bankrupt, such ac- 
tion may be further stayed until twelve months after the date of such ad- 
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judicatipn, or, if within that tlme such person appUes for a dlseharge, theu 
until tlie question of suehi discliarge is determined. 

"b — The court may order the trustée to enter his appearance and défend 
any pending suit against the bankrupt." 

A suit to en force a spécifie lien on property cannot be déterminée! in 
a summary way such as is usual in the administration of a bankrupt 
estate. Such a suit is plenary in its character, and possessory in its 
nature, even though it may eventuate in a money decree, and is not one 
contemplated by section 11 of the bankruptcy act, which deals with 
suits in personam and not in rem. In the suit sought to be stayed 
the receiver contests with the United Company the right to certain 
property of which the creditors of the company he represents hâve been 
deprived by the alleged fraud which he seeks to bring home to the 
United Company. Bj' the adjudication of insolvency and the appoint- 
ment of a receiver of the insolvent corporation, the debts of the cred- 
itors at large of such corporation are fastened on its property, and the 
filing of a bill by such receiver in the interest of such creditors, to 
set aside a conveyance as fraudulent, créâtes an équitable lien upon the 
property so conveyed. Graham Button Co. v. Spielmann, 50 N. J. Eq. 
120, 24 Atl. 571, affirmed Spielman v. Knowles, 50 N. J. Eq. 796. 27 
Atl. 1033 ; Floyd H. Bradley, Receiver v. United Wireless Tel. Co., 81 
Atl. 1107. 

The status of the receiver and his rights in such a proceeding are 
the same as those of a judgment créditer. The assertion of such an 
équitable lien upon property in the possession of the bankrupt is not 
a debt owing by the bankrupt. His claim, in essence, is not in per- 
sonam, but in rem. His suit is directed against the res. If he es- 
tablishes his claim, he is declared entitled to the property, and he, not 
the trustée, administers it, and its distribution is among the creditors 
of the corporation represented by the receiver, and not among the cred- 
itors of the bankrupt. 

While the United States District Court, upon the filing of the péti- 
tion in bankruptcy, obtained exclusive jurisdiction over the administra-' 
tion of the bankrupt estate (In re Watts and Sachs, Petitioners, 190 
U. S. 1, 23 Sup. et. 718, 47 L. Ed. 933), and necessarily drew to itself 
the détermination of ail questions incident to such administration, it 
cannot compel an adverse claimant to submit his daim for its déter- 
mination, except in certain spécifie instances, not embracing suits of 
the character hère sought to be stayed. Bankruptcy Act, § 23. 

Having no power to compel an adverse claimant to submit such suit 
to its jurisdiction, it follows that the court cannot restrain it, when 
brought in a compétent jurisdiction more than four months before the 
institution of the bankruptcy proceedings. Metcalf v. Barker, 187 U. 
S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122; Pickens v. Roy, 187 U. S. 177, 
23 Sup. Ct. 78, 47 L. Ed. 128. Having no power to stay such suit, the 
District Court can give the complainant no such direction as the pe- 
titioner hère prays. 

The rule is discharged, and the pétition dismissed. 
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BUSH V. CINCINNATI TRACTION CO. 

(Circuit Court of Appeals, Sixth Circuit. Jaiuiary 3, 1912.) 

No. 2,148. 

1. Mastek and Kei!vast (§§ 101, 102*) — Injubies to Servant—Duty of Em- 

}-LOYEI!— SaFETY OF AlTLIAXOPIS. 

An emplo.ver is not a guiirantor of tlie safety of apiiliances furnlshed 
for tlie u.se of employés or with which tliey, in the course of their em- 
ployiueut. uatnrally conie in contact, but is bound only to furnlsii rea- 
sonably safe appllances, and to protect the employés from such dan- 
gers in the performance of their work as in the exercise of ordinary care 
and prudence can be protected against, 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 172; 
Dec. Dig. §§ 101, 102.*] 

2. Master and Servant (§ 125*) — Injuries to Servant— Knowledge or De- 

FECTS. 

A servant cannot recover against the master for injuries eaused by 
a defect unknowa to the master and which could not hâve been known 
by the exercise of ordinary care. 

|Ed. Note. — For other case.s, see Master and Servant, Cent. Dig. §$ 
24:^-251; Dec. Dig. § 125.*] 

3. Master and Servant (§ 124*) — Injuries to Servant— Use of Appliances 

— Inspection. 

An employer is not négligent in permltting the use of an applianee 
which the exiierience of the juanufacturer and the industry in which It 
is used has saiictloned as reasouably safe, but the employer discharges 
his whole duty if lie obtains the applianee from a rejiutable manufac- 
turer and uses ordinary care in inspecting It, before nsing, he not be- 
Ing guilty of négligence in failing to discover latent defects whieh or- 
dinary care would not haVe dlsclosed, being authorlzed to assume, In 
the absence of anything to the contrary, discoverable by ordinary test, 
that the article vvas propeiiy made. 

(Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
235-242 ; Dec. Dig. § 124.*) 

4. Master and Servant (§ 124*) — Injuries to Servant— Appliances— -In- 

spection. 

The ruie that a master is not liable for in.1uries eaused by latent de- 
fects in appliances furnlshed does not absolve him from the duty of 
malving a reasonable inspection or from the resuit of defects discover- 
able by a reasonable alid ordinary Visual ii!si)ection. 

(Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §15 
235-242 ; Dec. Dig. § 124.*] 

5. Masteb and Servant (| 2S(i*) — Injuries to Servant— Defective Appli- 

ances — Inspection — Question for Jury. 

Where a lineman was injured by a cross-wlre lug pulling out from 
tlie wall of a building from the weight of the cross-wire against which 
plaiutiff was leaning hls weiglit, évidence licld to require submission to 
the .iury of the question whether défendant was négligent in failing to 
make an inspection of the lug to discover the method and security with 
which it was fastened to the wall. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1010-1050; Dec. Dig. § 286.*] 

«K — . ' ■ — . — ' . 

•For other cases see same toplc & | numbbk :n Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
192 F.— 10 
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6. Master and Servakt (Î 265*) — Injubibs to Seevant—Nboligencb— Rm 
Ipsa Loquitub. 

Where an electrtc Uneman was Injured by the puUing out of a lug 
to whlch a cross-wlre was attached to the wall of a building, the mero 
fact of the accident wtis insufliclent to show the master's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. { 
881; Dec. Dlg. § 265.* 

Application of doctrine of res ipsa loqultur In action for Injuries to 
servant, see note to Carnegie Steel Co. v. Byers, 82 C. 0. A. 121.] 
T. Masteb and Servant (S§ 288, 289*) — Injuries to Servant— Asstjmbd Bisb: 

— CONTBIBHTOBT NEGLIGENCE— QUESTIONS FOR JURY. 

A. span wire havlng beeu placed in position to support défendant'» 
trolley wire was attached at either end to bolts inserted In the brick 
wajls of buildings on opposite sldes of the street. The span wire had 
been tightened by block and tackle, and the old cross-wire had been 
eut away leaving an end a few Inches long attached to the eye of the 
boit on one side of the street to which the new wire was joined. The 
boit projected Into the street about four inches from the face of the 
building, but dld not pass through the wall, having entered a socket or 
lug leaving an expanding end about 1% Inches square Into which the 
boit screwed. Plaintiff, to eut ofC the end of the old cross-wire, mount- 
éd a ladder and, while attempting to eut the wire, the entire wall con- 
nection, including the boit, lùg, and brick, puUed out of the wall car- 
rying plaintlfC to the ground and causlng the Injuries complained of. 
Eeld, > that plalntlff did not assume the risk, and was not guilty of con- 
tributory négligence as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §J 
1051-1088; Dec. Dig. §§ 288, 289.* 

Assumption of risk incident to employaient, see note to Chesapeake 
& O. R. CO. V. Hennessey, 38 0. O. A. 314.] 

In Ertor to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Action by John Bush against the Cincinnati Traction Company. 
Judgment for défendant, and plaintiflf brings error. Reversed and 
new trial ërdered. 

T. L. Michie (Closs & Luebbert, on the brief), for plaintiff in error. 

R. B. Smith (Chas. A. Groom, on the brief), for défendant in er- 
ror. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. Plaintiff in error brought suit on ac- 
count of Personal injuries incurred while employed by the défendant 
as a lineman. The accident causing the injuries happened in Sep- 
tember, 1907, and in this way: The crew to which plaintifï belonged 
was engagéd in putting in new cross or span wires supporting def end- 
ant's trolley aijd other w;ires belonging to its street railway System on 
Seventh strçet in Cincinnati. A new span wire, had just been placed 
in position, being attached at either end to bolts inserted in the brick 
walls of buildings on opposite sides of the street, and the span wire 
had already been tightened by block and tackle applied thereto at 
the center of the street. The old cross-wire had been eut away, leav- 
ing à "tail end" a few inches long attached to the ëye of the boit on 

'l'or otber cii(ei iea aame topU A i mumbbb lo Des. * Am. Dlgi. 19OT to data, & Rap'r Indaxaa 
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the nortH side of the street to which the new wire was joined. This 
boit was from 8 to 10 inches long and about one-half an inch in 
diameter. It projected into the street about four inches from the 
face of the building. It did not pass through the wall, but entered 
a socket or lug having an expanding end about Ij^' inches square into 
which the boit screwed. To eut off this tail end of the old cross- 
wire plaintifï mounted a ladder, the upper end of which leaned agaiiist 
the building, and while attempting to eut the wire with a pair of 
heavy nippers or "buU cutters," which he was obliged to hold for 
the purposé about 3 to 31^ feet above his head, the entire wall con- 
nection, including boit, lug, and brick, puUed out of the wall, the 
weight of the cross-wire with its load carrying plaintifï to the ground 
and causing the injuries complained of. 

The ground of defendant's négligence principally relied on is the 
maintaining of the alleged insufficient connection of the boit with the 
wall, in that the boit neither passed through the wall nor was securely 
fastened therein. There was testimony tending to show that the con- 
nection in question was unsafe construction; that it was bound to 
wear loose on account of the constant vibration of the wire ; that the 
best construction required connection with a pôle set in the street, 
and if a wall connection were made, that safe construction required 
that the boit pass through the wall and be held upon the inside thereof 
by nut and washer, or that at least the boit connection be secured in 
the wall by the use of solder. There was testimony tending to show 
(inferentially, but not expressly) that the connection in question was 
not soldered, being wedged in with nails and perhaps other material. 
There was no express testimony of notice to the défendant of the al- 
leged defective condition of this connection. The défendant intro- 
duced no testimony. It was, however, stipulated that the connection 
in question "was part of the wire system of the street railroad op- 
erated by the défendant and in place in said wall when défendant ac- 
quired said system from the owner thereof, the Cincinnati Street Rail- 
way Company, on February 21, 1901." At the close of the plaintiff's 
case, défendant moved for a directed verdict in its favor, upon the 
grounds : First, that its négligence was not shown ; second, that 
plaintiff had assumed the risk in question; and, third, that plaintiff's 
own négligence contributed to the injury. Verdict was directed upon 
the first ground, the other grounds not being passed upon. 

The pivotai question is whether there was testimony reasonably 
tending to show that the défendant was négligent in maintaining the 
appliance in question, and in failing to discover and remedy its al- 
leged defective condition. 

[1,2] The rule is well settled that an employer is not the guarantor 
of the safety of appliances furnished for the use of the employé, 
or with which the latter will in the course of his employment nat- 
urally come in contact; that the employer is bound only to furnish 
reasonably safe appliances, and to protect the employé from such dan- 
gers in the performance of his work as in the exercise of ordinary 
care and prudence can be provided against that the employé is 
presumed to assume the risks of such injuries from accident as are in- 
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cident to the nature and charàcter of the employment, and against 
which the employer could not, in the exercise of ordinary care, hâve 
protected him ; and that no recovery can be had against an employer 
where the defect causingthe injury was unknown to the employer 
and could not hâve been known in the exercise of ordinary care. 

[3] And as the resuit of this gênerai rule, it is established that the 
employer is not guilty of négligence in permitting the use of an ap- 
pliance which the expérience of the manufacturer and the industry in 
which it is used has sanctioned as rèasonably safe; ^and accordingly 
that an employer discharges his duty if he obtains the appliance from 
a repiltable manufacturer and uses ordinary care in inspecting it be- 
fore using; that he is not guilty in failing to discover latent defects 
which ordinary care would not disclose; and that when- obtaining the 
afipliance from a reputable manufacturer he is justified in assuming, 
in the absence of anything to the contrary, discoverable by ordinary 
tests, that the article is properly made. In such cases ordinary care 
does not require the purchaser of an appliance to tear it to pièces in 
a search for hidden defects. 

[4] But, the rule stated does not absolve the employer from the 
duty of making what is, under the circumstances of the given case, 
a reasonable inspection ; and defects discoverable by a reasonable and 
ordinary visual inspection are not latent. Thèse propositions are suf- 
ficiently illustrated by the f ollowing authorities : Richmond & Dan- 
ville R. R. Co. V. Elliott, 149 U. S. 266, 13 Sup. Ct. 837, 37 L. Ed. 
728; Westinghouse Elec. & Mfg. Co. v. Heimlich (C. C. A. 6) 127 
Fed. 92, 62 C. C. A. 92; Petroleum Iron Works Co. v. Boyle (C. 
C. A. 6) 179 Eed. 433, 102 C. C. A. 579; Coal & Car Co. v. Norman, 
49 Ohio St. 598, 605, 32 N. E. 857. 

[5] The défendant urges that the application of the rule stated 
leaves no room, under the testimony, for an inference of defendant's 
négligence in failing to discover and remedy the defective condition 
of the boit f astening ; the argument being, in substance, that the de- 
fendant could not hâve discovered that the boit was not clamped upon 
the inner surface of the wall without removing the plastering thereon 
or puUing out the boit connection, and that this it was not required 
to do; that there was no évidence that the boit was not originally 
soldered in, nor was it possible to détermine from a visual inspection 
prier to the accident whether or not soldering had been used; and 
that it is impossible to détermine the cause of the accident, whether 
from originally defective construction or from the later imposition of 
too g^eat a strain. This was the view adopted by the trial judge. 

[6] The mère fact of the accident was insufficient to establish nég- 
ligence on the part of défendant. Carnegie Steel Co. v. Byers (C. C. 
A. 6), 149 Fed. 667, 82 C. C. A. 115, 8 E. R. A. (N. S.) 677. But 
we think the testimony properly raised a question of fact for the dé- 
termination of the jury whether the défendant, in failing to discover 
and remedy the alleged defect, exercised due care, or, otherwise stat- 
ed, whether the défendant knew or ought to hâve known of the al- 
leged unsafe condition. We cannot say, from the record, that even 
an external visual inspection would not hâve suggested at least a rea- 
sonable question, whether the boit passed through the wall, or even 
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whether it was properly seciired therein by solder. From the de- 
scription given of the connection, it would seem that the hole through 
which the boit entered the wall would natiirally hâve been made as 
large as the lug which the inner end of the boit engaged, thus leaving 
originally a space about the boit, between the outer surface of the wall 
and the lug, to be fiUed in with wedging or solder ; while for a boit 
passing through and clamped to the inner side of the wall the hole 
would not naturally be appreciably larger than the boit. And in view 
of the testimony of the unsafe nature of the construction shown to 
exist, and the tendency of such construction to rapid disrepair, and 
the fact that the record does not affirmatively show that there was 
anything in the external appearance of the boit connection, or in 
any représentations made to défendant, suggesting that the boit 
was either clamped on the inside of the wall or soldered therein, it 
cannot be said, as matter of law, that it was not open to the jury 
to find the défendant négligent in failing, for a period of more than 
six years after it had acquired the plant (if it did so fail), to make 
such external examination as was reasonably necessary to ascertain 
the manner of connection. If, as suggested by defendant's counsel 
in the cross-examination of witnesses, the construction in question had 
existed for 13 years, this fact, if known to the défendant, but em- 
phasizes the necessity of inspection. In view of the testimony as to 
the pulling out of the entire connection, including boit, lug, and brick, 
and the évidence presented as to the manner of connection, we think 
it was open to the jury to infer that the accident happened from de- 
fendant's failure to use ordinary care in discovering and remedying 
the defective connection. 

The testimony as to the tightening of the new wire immediately 
preceding the accident was not such as necessarily to exclude a proper 
inference of defective condition prior thereto. 

In reaching this conclusion, we hâve not overlooked plaintiff's con- 
cession that under the doctrine in Coal & Car Co. v. Norman direc- 
tion of verdict for défendant would hâve been proper but for the 
subséquent enactment of what is now section 6242 of the General 
Code of Ohio, which plaintifif contends was passed for the purpose 
of relieving the employé from the obligation to prove notice to the 
employer of the defect and absence of equal konwledge on the part 
of the employé. We bave not felt justified in accepting this conces- 
sion, and so we bave not found it necessary to consider the effect of 
the statute referred to. 

[7] We think it cannot be said, as matter of law, that plaintifF as- 
sumed the risk in question, or that bis own négligence contributed to 
the accident. The case presented is not one where the act of the 
employé in putting in the new wire constituted, as matter of law, an 
inspection by the employer or by the employé. The case is distin- 
guishable in this latter respect from Britton v. Central Union Télé- 
phone Co., 131 Fed. 844, 65 C. C. A. 598, where it was held, under 
the record there presented, that ; 

"The praetic-e and cnstom under which it (the téléphone company) condiicterl 
its opérations made every lineman his own in.speetor, and linenien were re- 
quired to make ^^ueh inspection and testing of pôles before going ou (hem as 
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they BhoTild deem essentlal to their own safety in doing the work ttey as- 
sumed to do." 

The questions of assumption of risk and contributory négligence 
were properly for the jury. 

The judgment of the Circuit Court should be reversed, and new 
trial ordered. 



CITY OF OMAHA v. OMAHA WATER CO.t 

(Circnit Court of Appeals, Elghth Circuit. November 2, 1911.) 

No. 3,539. 

1. CoTJBTS (§ 367*) — Fbderal Courts— Following State Décisions. 

The décisions ot the highest court ol a state as to the nature and es- 
tent of the rights of mortgagees of.property thereln are binding in the 
fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959 ; Dec. 
Dlg. S 367.» 

Coûclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank v. City of ; Memphis, 49 O. C. A. 468.] 

2. MORTQAGES (§ 137*) — KiGHTS OF MOETGA&EES — LAW OF NEBBASKA 

"OWNEE." 

Under the décisions of the Suprême Court of Nebraska, mortgagees of 
property in that stâte hâve ah estdte in the propérty mortgaged separate 
and distinct from that of the aortgagors, and are compreheuded within 
the term "owner" in cases where "owners" are required to be made par- 
ties to suits. 

[Èd, Note.— For other cases, see Mortgages, Cent. Dig. §§ 270-276; 
Dec. Dlg. § 137.* 

Por other définitions, see Words and Phrases, vol. 6, pp. 5134-5151 ; 
vol. 8, p. 7744.] 

3. Specific Pehformànck (S 96*) — Suit bt Vendob— Inteeest— Sufticienct 

OF Tender. 

By an ordlnance of the city of Omaha, grantlng a franchise to com- 
plainant water company, the city was given the right at its élection to 
purchase the property of the company at a valuation to be fixed by ap- 
pralsers. Notice of such élection was given by the city, and appraisers 
■were appointed who made a report flxing the value of the property, 
whereupon complainant tendered a deed conveylng the property to the 
city and demanded payment of the value flxed by the appraisers which 
was refused and complainant then commenced suit to enforee spécifie 
performance. At the time of the tender and subséquent suit there were 
outstanding mortgages of record on the property made by complainant, 
but neither party made mention of them in its pleadings and the mort- 
gagees were not nftide parties. Held that, under the law of Nebraska, 
they had rights in the property which could only he eut off by making 
them parties, and that the tender of the deed by complainant did not 
entitle it to the purchase price or put the city in default so as to start 
the running of Interest even though it did not plead such defect of par- 
ties as a défense to tbe suit 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
278-285 ; Dec. Dig. § 96.*] 

•For other casée see eame toplc & i mruBBB In Dec. & Am. Dlgs. U07 to dat«, & Rep'r Indexas 
t Re^^t^i^lUE denied January 27, 1912. 
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4. Specifio Performance (§ 101*) — Suit by Vendor— Intebest— Sueficiency 
OF Tender of Deed. 

In such case, as the duty rested on complainant at ail times to place 
itself in a position to offer a good and unincumbered title before it was 
entltled to demand the purchase nioney, the clty was not estopped to 
rely on the insutficlency of the tender ât any time by faillng to make 
the objection when the tender was uiade or in its pleadings and a de- 
cree for spécifie performance after the mortgagees hâve been brought in 
and their interests proteeted, will tre^t the transfer as having been made 
at that date, without requirlng défendant to pay interest, or complain- 
ant to account for earnings dnring the pendency of the suit. 

[Ed. Note. — For other cases, see Spécifie Performance, Dec. Dig. § 
101.*] 

Appeal f rom the Circuit Court of the United States for the District 
of Nebraska. 

Suit in equity by the Omaha Water Company against the City of 
Omaha. Decree for complainant, and défendant appeals. Modified. 

John L. Webster and WilHam D. McHugh (John A. Rine, on the 
brief), for appellant. 

Howard Mansfield and John F. Stout (Herbert C. Lakin, on the 
brief), for appellee. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. This was an appeal from a decree en- 
tered by the Circuit Court upon the mandate of the Suprême Court 
in the case of the City of Omaha v. Omaha Water Company, 218 U. 
S. 180, 30_Sup. Ct. 615, 54 L. Ed. 991, which affirmed the decree of 
this court in the case of the Omaha Water Company v. City of Omaha, 
89 C. C. A. 205, 162 Fed. 225. In view of the history of this litiga- 
tion disclosed in the cases just referred to, little need be said about 
the facts. Sufïice it to say that, in the contract between the city and 
the water works company whereby the latter acquired a franchise 
to occupy the streets of the city and supply it and its inhabitants with 
water, the right was reserved to the city to purchase the waterworks 
at any time after the expiration of 20 years, at an appraised valua- 
tion to be made by three engineers to ïx. selected in the way desig- 
nated in the contract. After the 20 years expired, the city duly elected 
to exercise that right, the three appraisers were appointed, and on 
July 7, 1906, after a lengthy and laborious hearing they reported the 
waterworks to be of the value of $6,263,295.46. On July 9th the wa- 
ter Company tendered a deed to the city conveying to it the water- 
works, and demanded the payment of the value fixed by the appraisers. 
This was refused, and the water company brought this action against 
the city, setting up the foregoing facts, and praying that the latter 
be decreed to perform its part of the contract by paying to the water 
company thé appraised value of $6,263,295.46. At the time this suit 
was begun the system of waterworks was subject to the incumbrance 
of two mortgages both executed by the water company on July 23, 
1896, one to the Guaranty Trust Company, as trustée, to secure the 
payment of bonds aggregating $1,500,000, the other to the Farmers' 

•For other cases see same topic & § ndmbbb in Dec. & Am. Ulgs. 1907 to date, & Rep'r Indexes 
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Loaii & Trust Company, as trustée, to secure the payment of bonds 
aggregating $(j),000,000, This last was a eonsoliclàted mortgage. The 
amount due and unpaid on thèse bonds was and now is considerably 
less than the appraised value of the works. The water company did 
not make either of the trustées in the mortgages party to this suit, and 
omitted to disclose in its pleadings the existence of any incumbrances. 
The city answered making no mention of the prior incumbrances but 
basing its défense upon thèse grounds: (1) Because only two of the 
appraisers agreed to the valnation; (2) because the appraisers ex- 
amiïied certain books and records of the water company in the ab- 
sence of a représentative of the city; (3) because certain property 
in East Omaha, South Omaha, Dundee, and Florence was valued by 
the appraisers and included in the property to be transferred to the 
city ; (4) because a "going value" was taken into considération by 
the appraisers. For thèse reasons the city contended that the ap- 
praisement was void, and that spécifie performance based thereon 
should not be decreed against it. The Circuit Court held thèse dé- 
fenses or some of them good, and ordered the bill dismissed. This 
court and the Suprême Court held none of thèse défenses were good,. 
and ordered the Circuit Court to enter a decree of spécifie perform- 
ance as prayed for. 

Although neither party pleaded the prior incumbrances the exist- 
ence of such incumbrances was f ully brought ont in the proof and 
their effect was argiied bv counsel and considered in the opinion of 
this court (162 Fed^ 225, 89 C. C. A. 205). It was there said by Hook, 
Circuit Judge, speaking for the court: 

"At some time (l>u'ing the progress of the cause in the trial court the 
trustées "of the mortgages should be made parties, to the end that the précise 
amouiit of outstauding bonds luay be àscertained and paid and the liens dis- 
charged coiicurrently vvith payment by the city of the purchase priée." 

Pursuant to the Suprême Court mandate the Circuit Court pro- 
ceeded to enter a decree, and, among other things, ordered the défend- 
ant city to pay the water company the appraised value of the works,. 
$6,263,295.46, with interest thereon at the statutory rate in Nebraska 
of seven per cent, per annum from and after July 9, 1906, the date the 
water company tendered the deed to the city ; and ordered the water 
company to account to the city for its net earnings from and after 
the same date. A master was appointed to take an accounting of 
net profits and the water company was required pending the account- 
ing, to make the trustées in the two mortgages parties to the suit (un- 
less certain other arrangements could be made to bring about a vol- 
untary release of the mortgages) to the end, as specified in the de- 
cree, of insuring payment of the outstanding bonds ont of the pur- 
chase pricë tp be paid by the city. 

Several minor matters hâve been discussed by counsel, but the as- 
signment of error chiefly argued, and the one which, if decided fa- 
vorably to the city, supersedes the necessity of considering the others, 
is this : Whéther the Circuit Court was right in requiring the city 
to pay the water company interest on the appraisers' award from and 
after July 9, 1906, when the deed was tendered. 

The ordinance which constituted the original contract obligated the 
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water company, in case of élection by the city to purchase tlie works, 
to convey to the city a good and unincumbered title thereto ; and the 
covenants to make the conveyance by the one and to pay the price by 
the other were mutual and dépendent. Thèse propositions are either 
conceded by counsel or not controverted. The ability, therefore, to 
convey an imincumbered title to the works and an offer to do so were 
conditions necessary to create a liability against the city for the pur- 
chase price. 

We pass, therfore, to the question whether the water company 
was àble and ready to convey such a title on July 9, 1906, and whether 
on that day it tendered a deed or conveyance to the city of it. The 
two mortgages were originally recorded in the proper land office, and 
on July 9, 1906, remained unsatisfîed of record, and in fact still so 
remain. Before their exécution or recording the city had acquired the 
right to purchase the works, and this, by due exercise of the option 
reserved to it, became irrévocable. This right was therefore superior 
to the mortgages, and the mortgagees accepted their security subject 
to it. For this reason, it is contended the mortgages constituted no 
incumbrance, so far as the city was concerned, and, acting on this 
theory, the water company at the time of tendering its deed to the 
city made no provision for the payment of the mortgages, but ten- 
dered a deed absolute in its terms, leaving the mortgages standing 
unsatisfîed of record. Did they constitute an incumbrance upon the 
waterworks property at the time? 

[1j 2] The décisions of the Suprême Court of Nebraska concerning 
the nature and extent of the estate or rights of mortgagees in mort- 
gaged property are controlling upon us ( Brine v. Insurance Company, 
96 U. S. 627, 24 L. Ed. 858 ; ' East Central, etc., Co. v. Central Eurêka 
Co., 204 U. S. 266, 27 Sup. Ct. 258, 51 L. Ed. 476; Olmsted v. Olm- 
sted, 216 U. S. 386, 30 Sup. Ct. 292, 54 E. Ed. 530, 25 L. R. A. [N. 
S.] 1292), and according to those décisions, mortgagees of property 
in Nebraska hâve an estate in the property mortgaged separate and 
distinct from that of the mortgagors, and are comprehended within 
the term "owner" in cases where "owners" are required to be made 
parties (Gerrard v. Omaha, etc.. R. R. Co., 14 Neb. 270, 15 N. W. 
231 ; Dodge v. Omaha, etc., R. R. Co., 20 Neb. 276, 29 N. W. 936; 
Rieck V. City of Omaha, 73 Neb. 600, 103 N. W. 283; State of Ne- 
braska v. Missouri Pacific Ry. Co., 75 Neb. 4, 105 N. W. 983). Thèse 
were condemnation cases in which the right of eminent domain was 
asserted. Mortgagees and others who had taken their titles subject 
to the possible exercise of this right were not made parties to the suits. 
The court held them to bave had an interest in the property which 
could not be divested by the exercise of the right of eminent domain 
unless they were made parties, and that even though the award had 
been paid over to the mortgagors the mortgagees might afterwards 
proceed with foreclosure, unafïected by the condemnation proceedings. 

In State of Nebraska v. Missouri Pacific Ry. Co., supra., the Su- 
prême Court made use of thèse words : 

"There can be no doubt that iindet our statute the rallw.iy company migUt 
lirotect Itself by uaakiug lienholdera parties to the proceedings, and if it neg- 
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lects to do thls, and allows the holder of the fee to obtain the entlre avvard, 
It cannot afterwards Inslst that the lienholders shall, by such proceeding, be 
deprived of tlielr interest In the property." 

The fact that the right of eminent domain was acquired by law, 
and the right to purchase the waterworks was acquired by contract, 
can in our opinion make no différence in the rights of mortgagees 
who took title after the accruing pf the primary right. Thèse mort- 
gages interposed obstacles to aliénation, and must be taken into con- 
sidération at least in the state of Nebraska when the conveyance of 
an unincumbered title in fee simple is sought to be made. 

[3] The water company tendered a deed to the city, ignoring the 
rights of its mortgagees and demanded the agreed purchase price. If 
in 1906 the water company, instead of mortgaging its work as it did, 
had conveyed ail its right, title, and interest therein to a third per- 
son, the vendee would undoubtedly hâve taken his right, title, and in- 
terest subject to the then existing reserved right of the city to pur- 
chase the works. In such case could it be coritended for a moment 
that a deed f rom the water company to the city without a reconvey- 
ance from the vendee or a joinder in the deed by him would hâve 
conveyed a good unincumbered title to the city and entitled the water 
company to recover the purchase price from the city ? We think the 
question answers itself. No more, in our opinion, would a deed from 
the water company without a reconveyance or some other divestiture 
of the outstanding mortgagees' title, hâve conveyed to the city a good 
unincumbered title or would the tender of such a deed hâve entitled 
the water company to the agreed purchase price, or put the city in 
default so as to start the runningof interest on that price. 

It is argued, however, that the fault was with the city because it 
failed to plead the existence ôf the mortgages and the conséquent 
defecf of parties as a défense to the suit for spécifie performance, but 
relied on other défenses. To this we are unable to give our assent. 
As the satisfaction and removal of thèse incumbrances could hâve 
been, as indeed they were, provided for in the decree, the incum- 
brances themselves did not constitute an insurmountable obstacle to 
the maintenance of the suit for spécifie performance. 

It is common practice, in cases bf large incumbrances like those 
hère in question, where from the nature of things and the necessi- 
ties of the parties they could not be satisfied without resort to the 
proceeds of a sale, to accomplish the;desired objects by décrétai or- 
ders making application of the purchase money to satisfy the incum- 
brances before any part of it is tufned over to the owner or mort- 
gagor. Guild v. Railroad Co., 57 Kan. 70, 45 Pac. 82, 33 L. R. A. 
77, 57 Am. St. Rep. 312. 

In Jones on Mortgages, § 708, it is laid down and sustained by 
abundant authority there cited that: "When the mortgaged prop- 
erty has been turned into money, of a claim for money in any way, 
as, for instance, by the taking of the property for pubHc uses, or for 
the use of a corporation under authority of law, the rights of the 
mortgagee remain unaltered, and he is entitled to hâve the money 
in place of the land applied to the payment of his claim." 
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Thèse propositions are so plainly équitable and just that learned 
counsel make the following concession in their brief : 

"Courts of equity under sueli circumstances as In the présent case will 
naturally make provision for the payment of the mortgage indebtedness out 
of the proceeds of sale, to which the bondholders are necessarlly relegated 
in Heu of the property acquired by the municipality by a title superlor to 
that of the mortgagees." 

Charged with full knowledge of the existence of the mortgages 
and of the équitable principles just referred to, the water company 
brought this suit without making the mortgagees parties défendant, 
but in the progress of the trial the court being advised of their ex- 
istence and of the prior équitable claim of the mortgagees to the 
fund and of the péril to the city in the event the rights of the mort- 
gagees were ignored, made use of its unquestioned powers to require 
the mortgagees to be brought into the case before the final disposi- 
tion of the purchase price. 

[4] As the burden was on the water company to offer a good and 
unincumbered title before the obligation to pay the purchase price 
arose, and as this burden could not be discharged without the inter- 
vention of the court, and as that could not be secured without the 
présence of the parties holding the incumbrances, it is very clear that 
the duty from the beginning and at ail times rested upon the water 
company to bring in those parties. 

The fact that the city made its affirmative défense to the suit for 
spécifie performance on other grounds than the existence of the mort- 
gages is of no légal significance. It knew the court would make and 
might well hâve relied on the court making some provision to safe- 
guard it against the mortgages. A différent question is hère pre- 
sented than would hâve been presented if at the time of the tender 
of the deed the city had declined to accept it on spécifie grounds 
stated, without mentioning the mortgages. In such case the exist- 
ence of the incumbrances might not hâve been an available ground 
for challenging the tender. Beiseker v. Moore, 98 C. C. A. 272, 174 
Fed. 368. But hère we hâve no such question. Counsel for the 
water company say in their brief: 

"At the time of the tender of this deed the président of the water company 
demanded payment of the appraised valuation, Payment and acceptance of 
the deed were refused without any statement from either the mayor or ehair- 
man of the Water Board of any grounds." 

The sufificiency, therefore, of the tender to create the obligation 
of immédiate payment was left open. The city elected to stand 
on its rights whatever they were, and is not now estopped from as- 
serting any and ail reasons it may hâve, why the tender was insuffi- 
cient. 

We think, also, for another reason, the Circuit Court erred in 
imposing the obligation upon the city to pay interest. This court 
summed up the whole matter when it said : 

"That the deed tendered by the company was not such as the city was re- 
quired to talie is immaterial. It is sufficient" (as a prerequisite to a decree 
for spécifie performance which was the only subject then under considéra- 
tion) "that the company was able, ready, and willing to do what might law- 
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fully bé reqftired ôf it. At some titne durlng tlie progrèss of t;he canSe in 
the trial court, the trastces of the mprtgages sliouid be iiiade parties, to the 
end that the jirecise aiiiouut of outstanding bonds may be aseertainéd and 
paid and the liens discharged coiicurretitly with payment byi'the city' of the 
pnTohase priée." - ' ■ 

■ i This we think is in efFect a déclaration by the court and a direction 
to the trial court that the mortgages constituted' such liens upon the 
property as had to be discharged. before anythjng was payable to 
the mortgagor. This constituted the law of the case, and its neces- 
sary conséquence is that never ,up to , the , présent time has; the water 
Company been able to convey a.good unincumbered title and has never 
tendered to. the city a good and sufficient deed to the waterworks. 
The city- Has not yet been put in defaidt. The water company is re- 
lying iipon the court in the procédure of the case to work eut for it 
what it has never been able to do for itself. 

Moreover, it seems to us in a case like this that the interests of the 
parties are best served by requiring the. party beneficially. interested 
to keep possession of the works and operate them on its own account. 
This obviâtes a long and troublesome accounting, and secures a con- 
duct of business more likely to be profitable than would be the case 
if the water company , should be required to hold and operate the 
works for account of another. 

That portion of the decree which charged the city with interest on 
the award f rom July 9, 1906, was, in our opinion, erroneous. The 
decree is accordingly reversed and the cause remanded tothe Circuit 
Court with direction to so modify it as to eliminate the charge of 
interest against the city and relieve the water company from the ob- 
ligation of accounting to the city for the net proceeds of the opéra- 
tion of the works. 



SLOCUM V. CITY OF NORTH FLATTE. 
fCircuit Court of Appeals, Klghth Circuit. Noveiuber 25, 1911.) 

No. 3,478, 

1. MtJNICIPAl COEPORATIONS (§ 868*) — CONTRÀCT FOB PUBOIIASE OF WaTER- 

WOBKS — Validity — Nebraska Statute. 

The Power eoiiferved on eitles of the second class in Nebraska by Comp. 
St. 1887, c. 14, § 69, subd. 15 (3), to provide for a supply of wàter by tlie 
purchase or construction of a System of waterworlis, to issue bonds for 
the purpose, and provide for their pa^rment by the levy of an annual 
tax not exceeding seven uiills on the dollar on the property withln the 
city, as such statute; is oonstrued by the Suprême Court of , the state, 
conies withln the, exception . of section 89 of sald chapter, which pro- 
vides that no contract sha.ll be made nor expense incurred unless covered 
by the annual appropriation bill required to be passed during the flrst 
quart er oif eâch fiscal year by section 86, "except as herein othérwise ex- 
pressly; provided,", and a contract for; the, purchase of a waterworks 
plant is not invalid bécause no provision for payment therefor has been 
previously made by an appropriation bill. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§ 1842; Dec. Dig, § 868.*] ' . . . 

•For other cases see same'topic & § numbee In Dec. & Âot. Digs. 1907 to date, & Rep'r Indexes 



SLOCUM V. CITT 'OV NORTH PLATTB 253 

2. Waters and Watbr Col-kses (§ 183*) — Public Water Supplt— Contragt 

F08 Porciiase 01" Waterwokks— Validiïy. 

Under Comp. St. 1887, c. 14, § 69, subd. 15(3), which provideis that 
cities of tlie second olass may enact ordiriaiices "to provide for the pur- 
oliaso * * * érection or constrartioiï of a systeni of waterworks," 
conceding that sucli a contract eau only lie made by ordinance, a provi- 
sion in an ordinance granting a franchise to a water company glving 
the eity tlie riglit to purehase the conipany's plant at its élection by 
giving six niouths' notice that thereupon, if the parties cannot agrée, 
the plant shall be appraised by three persons to be selected as therein 
provided, and that, on the making of their award, "the city shall pay 
to said waterwoi'ks company « * * in cash the suni so ascertained 
within three niouths after the date of said award." on the giving of 
the notice of élection, beconies a binding contract, aud its validity is 
hot affected by the faet that the notice was dlrected by motion or res- 
olution, aud not by another ordinance. 

[Kd. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 183.*] 

3. Municipal CoiiPORATioNs (§ 864*) — Validity or Contract— Purchase of 

Propekty. 

A contract for the purchase of property uiade by a city under author- 
ity given by statute Is not invalid because the city is without power to 
levy a tax sufficient to pay for the property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 1833. 18.34 ; Dec. Dig. § 864.*] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Suit by Frank L. Slocum, as receiver of the North Platte Water- 
works Company, against the City of North Platte. Decree for de- 
fendant, and complainant appeals. Reversed. 

Francis A. Brogan (Robert F. Wendel, on the brief), for appellant. 
J. G. Beeler and John J. lîlalhgan, for appellee. 

Before HOOK, Circuit Judge, and RINER and REED, District 
Judges. 

REED, District Judge. The appellant, Frank L. Slocum, a citizen 
of Pennsylvania, and the duly appointed receiver of the North Platte 
Waterworks Company, a corporation, brought this suit in the Circuit 
Court against the city of North Platte, a municipal corporation of 
Nebraska, to enforce spécifie performance of an alleged contract by 
the city to purchase the waterworks System of said company, which 
had been installed, and was being operated by it in that city. Upon 
final hearing the Circuit Court dismissed the bill and complainant 
prosecutes this appeal. 

The record shows that on July 14, 1887, the city council of North 
Platte, a city of the second class in Nebraska, having less than 5,000 
inhabitants, pursuant to the authority conferred upon it by the Lég- 
islature of that State, passed an ordinance granting to the American 
Waterworks & Guarantee Company, a corporation of Pennsylvania, 
the right to construct, maintain, and operate a System of waterworks 
in that city for the purpose of supplying to the city and its inhabit- 
ants water for public and private use for a period of 20 years after 

*For other cases see saine toplc & § hdmbek in Dec. & Am. Digs. 1907 to date, & liep'r Indexes 
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the passage of the ordinance upon terms specified therein, unless the 
System should be sooner purchased by the city as provided in the or- 
dinance. 

Secs. 1, 3, 8, and 17 of the ordinance are the only ones necessary to 
be considered, the material parts of which are : 

"Section 1. That lu considération of the beneflts wMcli will resuit to the 
city of North Flatte and Its Inhabitants, from the érection, maintenance and 
opération of waterworks in said city, there is hereby granted to the American 
Wâterworks and Guarantee Company, llmlted, of the city of Plttsburg, in the 
State of Pennsylvanla, its associâtes, successors or assigns the right to es- 
tablish, operate and maintaln a System of waterworks, * * * m the city 
of North Flatte,. • * * for supplying water for domestic and other pur- 
posès, for a term of twenty years; unless sooner purchased by the city ae- 
cording to the terms of thls ordinance." 

"Sec. 3. That * * * the city hereby agrées to rent and does rent for 
a term of twenty years, 45 double dlscharge, antifreezing flre hydrants, to be 
located at such points as the city couneil may sélect, * * * at an annual 
rental of $65 each, payable semiannually on the Ist day of January and July 
of each and every year during sald term. » * * " 

"Sec. 8. The city of North Flatte shall hâve the option and privilège, at 
any time after the expiration of ten years from the passage of thls ordi- 
nance, upon givlng six months' prior notice in writlng to said waterworks 
corqpany,. * , * * to purchase said waterworks and ail property connected 
there wlth and necessary for the effective opération of the same, at the fair 
valuation to be ascertalned as foUows: In the event of said city and said 
waterworks company * * * f ailing to agrée upon the priée, then three 
dlslnterested experts of goôd intelligence not résidents of Lincoln county, 
shall be chosen to détermine the value, one to be appointed by said city, 
one by said waterworks company * • * and the othet'by the two ar- 
bitrators so appointed. The three shall then proceed to détermine the value 
of said waterworks, * * * and when said appralsers or a majorlty of 
them agrée In writing upon the award the city shall pay to said waterworks 
company * * * in cash, the sum so ascertalned wlthin three months 
after the date of said award; and any failure upon the part of the city to 
pay the sum so ascertalned in the time aforesaid, shall be taken and deemed 
to be a waivèr on the part of the city of its rlght to purchase under said 
appraisement. Ail costs of the appraisement shall be paid by the city. The 
city in such purchase shall assume and perform ail unflnlshed contracts to 
furnish water, and as a part of the purchase prlce shall assume and pay 
ail outstanding obligations of the said waterworks company * * * not to 
exceed In any event the amount of said appraisement; provided, however 
(Sec. 17), that in the event of said city electlng to use thls option to purchase 
under thls contract, it shall not be eompelled to assume obligations whlch 
mature more than twenty years from the passage of thls ordinance, nor any 
obligation whlch bears a greater rate of interest than six per cent, per anr- 
num." 

The American Waterworks & Guarantee Company accepted the or- 
dinance, and the System was eonstructed by it, and was duly accepted 
by the city. The North Platte ^yaterworks Company, a corporation 
of Nebraska, has suCceeded by assignmerit or transfer to the rights 
of the American Waterworks & Guarantee Company, and the appel- 
lant has been duly appointed as receiver of that company in a suit of 
the American Waterworks & Guarantee Company against the North 
Platte Waterworks Company, ànd as such prosecutes this suit. The 
latter-named company will for convenience be called the Water Com- 
pany. 

This ordinance and the Contract therein for the hydrant rentals 
wëre upheld by the Suprême Court of Nebraska in North Platte Wa- 
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terworks Co. v. City of North Platte, 50 Neb. 853, 70 N. W. 393, 
and City of North Platte v. North Flatte Waterworks Co., 56 Neb. 
413, 76 N. W. 906. 

The city now challenges the validity of section 8 of the contract 
whereby it acquired the right to purchase the property, upon the 
ground that an appropriation had not been previously made to pay 
for such waterworks and included in "an appropriation bill" that the 
city is required to pass in the first quarter of each fiscal year. It 
also contends that, if the section is adjudged valid, the city council 
never exercised its privilège or option to purchase the property in a 
way that is binding upon the city. Thèse are the principal questions 
for détermination. 

[1] Laws of Nebraska 1879, p. 210, as amended (Compiled Stat- 
utes of Nebraska 1887, Annotated, ch. 14, art. 1) in force when the 
ordinance was passed, provides as follows : 

"Sec 69. In addition to the powers herelnbefore granted cities (of the sec- 
ond class) and villages under the provisions of this chapter, each city and 
village may enaet ordinances or by-laws for the following purposes: 

"I. To levy taxes for gênerai revenue purposes, not to exceed ten mills on 
a dollar in any one year on ail property withln the limits of the city. 
* * * 

"II. To levy any other tax or spécial assessment authorized by law. 

"XV. — (1) To establish, alter, and change the channels of water courses, 
and to wall them and cover them over ; to establish, make and regulate wells, 
cisterns, whidnilUs, aqueducts, and réservoirs of water, and to provide for 
fllling the same. (2) To make contracta with and authorize any person, Com- 
pany or corporation to erect and niaintain a System of waterworks and 
water supply, and to give such contractors the exclusive privilège for a term 
not exceeding twenty-flve years, to lay down in the streets and alleys of such 
city or village water mains and supply pipes, and to fumish water to such 
city or village and the résidents thereof, and under such régulations as to 
prlce, supply, rent of water nieters, as the council may from time to time pre- 
scribe by ordinance for the protection of the city, or people. * * * (3) 
To provide for the purchase of steam engines, or flre extinfjwlaMng apparatvs, 
and for a supply of water for the purpose of fire protection and public use 
and for the use of the inhabitants of such cities and villages, by the pur- 
chase, érection or construction of a System of waterworks, and by maintain- 
ing the same. Provided, that ail contracts for the érection or construction 
of any such work, or any part thereof, shall be let to the lowest responslble 
bidder therefor, upon not less than twenty days' public notice of the terms 
and conditions upon which the contract is to be let; * * * and in ail 
cases the council * * * shall hâve the right to reject any and ail bids that 
may not be satisfactory t« them. Such cities or villages may borrow money, 
or issue bonds for the purpose, and levy and coUect a gênerai tax in the 
same manner as other municipal taxes may be levied and collected for the 
purchase of steam engines, or fire extinguishing apparatus, and for the pur- 
chase, érection or construction and maintenance of such water works, or to 
pay for water furnished such city or village under contract to an amount 
not exceeding 7 mills on the dollar in any one year on ail property wlthin 
such city, In addition to the sum authorized to be levied under subdivision 
one of this section, and ail taxes raised under thls clause shall be retained 
in a fund known as "Water Fund" ; Provided that no such money shall be 
borrowed, or bonds issued, tmless the same shall hâve been authorized by 
a vote of the majority of the electors of such city. * * * " 

In 1893 the Législature aménded paragraph 3 by inserting the 
words, "or fire extinguishing apparatus," after the words, "steam en- 
gines," in said paragraph as above set out. Chapter 8, Laws 1893. 
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The act further provides :- ' 

"Sec. 86. The city couucil of clties and board o( trustées In villages shall, 
within the first qnarter of each fiscal year, pass au ordinauce, to be termed 
the annual appropriation bill, in wliich such corporate autliorities may ap- 
propriate sucli smn or sunis as niay be deewetl necessary to defray ail uec- 
essary expeilses and liabilities of sueh corporation, not exceedlng in the ag- 
gregate the anionnt of tax aiithorized to be levied duriug that year ; and in 
such ordlnanee shall speeify tlie ob.i'ects and puvposes for which such appro- 
priations are made, and the amount appropriated for each object or imrpose. 
No further appropriations shall be made at any other time within such 
fiscal year, unless the proposition to make each appropriation has been first 
sanctioued, by a majority of the légal voters of such city or village, either 
by a pétition signed by them or at a gênerai or spécial élection duly called 
therefor, and ail appropriations shall end with the fiscal year for which they 
were made. * * * " 

"Sec. 88. * * * Neither the city council or the board of trustées nor 
any department or ofticer of the corporation shall add to the corporation 
expenditures in any one year anythlng over and above the amount pro- 
vided for in the annual appropriation bill for that year, except as Jiercin oth- 
erwise speoiall!/ providcd, and no expenditure for any improvement to be 
paid for out of the yencral fund of the corporation shall exceed in any one 
year the amount provided for such an improvement in the annual appro- 
priation bill. * * * 

"Sec. 89. No contract shall be hereafter made by the city council or board 
of trustées, or any comnvittee or member thereof; and no expense shall be 
Incurred by any of the offleers or departments of the corporation, whether 
the object of the expenditure shall hâve been ordered by the city council or 
board of trtlstees or not, unless an appropriation shall hâve been previously 
made concerning such expense, except as herein otherwise expressly provided. 

"Sec. 90. Ail money received on spécial assessments shall be held by the 
treasurer as à spécial fund to be applied to the payment of the Improvement 
for which the assessment was made, and said money shall be used for no other 
purpose whatever, unless to relmburse such corporation for money expended 
for svich improvement." 

It is the contention of the city that sections 88 and 89 prohibited 
the city from contracting for the purchase of the waterworks unless 
an appropriation had been previously made by the city council, or 
funds provided with which to pay for the same. In other words, that 
the authority to make the contract was dépendent Upon funds hav- 
ing been first provided to pay for the waterworks. The power of 
the city to contract is conferred by section 56, c. 14, Compiled Stat- 
utes of 1887, and is as follows : 

"Sec. 56. Cities of the second class and, villages governed by this chapter 
shall be bodies corporate and politic, and may sue and be sued ; contract or be 
contracted with ; , acquire, hold, and eouvey property real or Personal ; 
* * * and such other powers as may be conferred by law." 

The power of the city to contract is not by this section made to 
dépend upon its having previously provided funds with which to 
pay for that which it contracts. Sections 86-89 above are obviously 
only intended to restrict the cû'rrent expenditures of the city to the 
amount of the gênerai revenue or fund that the council.is authorized 
to raise by the gênerai tax levy each year, and provide for the dis- 
bursement of the same by an "annual appropriation bill." The spé- 
cial funds to be raised in, addition to. the gênerai tax levy, whether 
by borrowing money, or the levy of taxes in addition to the gênerai 
levy, as^ provided in paragraph 3 of subdivision 15 of section 69, 
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plainîy fall within the clause, "except as herein otherivise expressly 
provided," of sections 88 and 89. This is so held by the Suprême 
Court of Nebraska in City of North Flatte v. North Flatte Water- 
works Ce, 56 Neb. 413, 76 N. W. 906, above. In this case the Wa- 
ter Company sued the city to recover for hydrant rentals vvhich had 
accrued for several years, under section 3 of the ordinance in ques- 
tion, and which the city had for some reason neglected or refused 
to pay. As a défense to the action the city alleged the invalidity of 
the ordinance so far as it provided for the rent of the hydrants, 
and the payment of such rents, because the amount thereof was not 
included in the annual appropriation bills. In deciding against this 
défense, the court, after reviewing its prior décision, said : 

•'ïhe Power to contract wlth indivlduals or corporations for a supply of 
vvater to be furnished for a term not exceeding 25 years implies the power 
to provide that the payments shall be made as the right to receive them ac- 
cnies without an appropriation having beeu previously luade with référence 
to the several payments as they shall mature. * * * Clearly such an 
appropriation could not be made to cover the sum to fall due in a period of 
perhaps 25 years. To hold that the city could not contract for water or 
hydrant rentals without an antécédent appropriation to defray the sums to 
fall due would effectnally i)revent the making of contracts in advance for 
furnishing water for any period of years. We are of opinion that in the case 
at bar it was not necessary to show an appropriation to hâve beeu made as 
a condition pi-ecedent, indispensable to a right of recovery of a judgment 
against the city." 

The same may be said of a contract to purchase a System of water- 
works. Though the amount that a tax of seven mills on the dollar 
on ail taxable property of the city would produce does not definitely 
appear from the record, it is obvious that such a levy would be 
insufficient to pay for a System of waterworks adéquate to supply the 
wants of the city and its inhabitants ; and, if the city may not an- 
ticipate the amount it is authorized to levy in each year for such 
purpose, this would effectually prevent the city from purchasing a 
System of waterworks to be paie! for during a period of years, as it 
collected the tax that it is authorized to levy for such purpose. 

But it issaid that the contract to pay the "hydrant rentals," which 
alone was involved in City of North Flatte v. North Flatte Water- 
works Co., was made under paragraph 2 of subdivision 15 of section 
69, and that the décision is inapplicable to contracts made under para- 
graph 3 of that section, under which the contract to purchase the wa- 
terworks was made, if made at ail ; and Gutta-Furcha Rubber & 
Mfg. Co. V. Village of Ogalalla, 40 Neb. 775, 59 N. W. 513, 42 
Am. St. Rep. 696, and other cases are cited in support of this con- 
tention. But a contract to purchase waterworks and a levy of a tax 
to pay therefor is as clearly authorized by paragraph 3 of subdivi- 
sion 15, as the contract to rent the fire hydrants and pay therefor is 
authorized by paragraph 2, and is equally within the exceptions to 
sections 88, 89. 

Gutta-Purcha Rubber & Mfg. Co. v. Village of Ogalalla was an 
action to recover from the village some $590 as the price of certain 
hose, hosecarts, réels, and other apparatus of like character in com- 
192 P.— 17 
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mon usé by towh and village fire companies. The village admitted 
that its board of trustées had made a contract with the rubber Com- 
pany for the purchase of such apparatus, but alleged that such con- 
tract was void because an appropriation had not been previously made 
to pay for the property, as required by sections 86 and 89. The 
price 6i the apparatus was to be paid from the gênerai revenue of 
the village, but, no appropriation having been made therefor, the con- 
tract was forbidden. The case did not fall within any of the excep- 
tions to the stâtute, and the défense was therefore' sustained. The 
case was decided in June, 1894; but in 1893 the Législature amended 
paragraph 3 of subdivision 15 by inserting the words, "or fire extin- 
guishing apparatus," àf ter the wordS, "steam engines," in said par- 
agraph. This clearly indicates the purpose of the Législature to 
thereafter place contracts for the purchase of such apparatus in the 
same clàss a^ contracts for steam engiities and waterworks, thus bring- 
ing them within the exceptions to sections 88, 89, as later construed by 
the Suprême Court of Nebraska in the North Flatte Waterworks 
Company Case: 

City of Blair v. Langtry, 21 Neb. 247, 31 N. W. 790, and McEl- 
hinney v. City of Superior, 32 Neb. 744, 49 N. W. 705, are also relied 
upon by appelleé. But thèse cases and otliers, including the Village 
of Ogalalla Case, are reviewèd in the North Flatte Waterworks Com- 
pany Case, and the distinction between them and the contract and 
ordinance in question clearly stated, and they need not be further no- 
ticed. Many casf? in the courts of other states are also cited and 
relied upon by the city. Thèse cases were determined under stat- 
utes of the variousi .states in which the cases were decided. They 
need not be considered,' for the statute of Nebraska under which the 
ordinance in question was enacted and the contract made has been 
construed by the Suprême Couift of that state as we read its décisions, 
and the construction so placed upon it is controlling hère. 

We are therefore of opinion th^t the contract to purchase the wa- 
terworks in question is not void,; because the amount thereof was not 
included in an annual appropriation bill or bills of the city of North 
Flatte. : - : 

[2] Did the city elect to purchase the waterworks in a way that is 
legally binding upon it? At the time of the passage of this ordinance 
a vote of the electors of the citjf was not necessary to its validity; 
but, to enable the council to borrôw money or issue bonds to pay for a 
System of waterworks, the assêiitof a majority of the electors was re- 
quired. In January, 1905, the electors of the city at an élection duly 
called for that pUrpose voted by.tbe requisite majority to issue $60,000 
of bonds of the city to raise money with which to."build, purchase, or 
otherwise acquire" a System of waterworks to be owned and operated 
by the city. The bonds so voted were subsequently signed by the 
proper officers, duly registered as required by law, and were ready 
for negotiation whenever the city was able to negotiate them. At 
the time of such élection there was no other System of waterworks 
in the city that it could purchase except the one in question. 

After such élection, and on June 20, 1905, the city council (which 
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consists of the mayor and six councilmen) at a meeting thereof acted 
as follows as appears f rom its records : 

"Moved by Stamp and seconded by ïost that a commlttee of tûree be ap- 
pointed for the purpose of taking up the matter of preliminary negotlatlons 
with the Water Company, for the purchase of the waterworks System. Motion 
carried. Mayor appointed Councilmen Stamp, Duke, and Ginn as the Com- 
mlttee." 

July 17, 1905, the committee so appointed addressed and delivered 
to the Water Company a communication in writing as follows: 

"aty of North Flatte, Nebraska, July 17, 1905. 
"The North Flatte Waterworks Co., City. 

"Gentlemen: The cltizens of thls city havlng, in January last, voted bonds 
for the purpose of raislng money to build, purchase or otherwise acqulre 
a System of waterworks, to be owned and operated by the city of North 
Flatte, the dty council, believlng It would be to the best interest of ail con- 
cemed to purchase the plant owned by you in this city, provided, of course, 
that we can mutually agrée on pi-lce, etc., the mayor, by their instructions, 
bas appointed a committee to confer with you in regard to the matter. 

"Therefore I, as chiairman of said committee would be pleased to hear 
from you concerning your disposition to sell your plant to the city, together 
with the lowest amount you would be willing to take for same, and any 
other information that might be of value in the considération of the matter. 

"As we are desirous of coming to an understanding with the least possible 
delay, consistent with the proper considération of the matter, we hope it wlll 
be convenient for you to let us heaf from you at as early a date as possible. 

"Awaitlng reply, I am very truly yours, 

"C. H. Stamp, Chairman Waterworks Committee." 

After some verbal negotiations the Water Company on September 
21, 1905, delivered to the city the following, communication in writ- 
ing: 

"North Flatte, Neb., Sept. 21, 1905. 
"The Honorable Mayor and Councilmen, City of North Flatte, Neb. 

"Gentlemen: In confirmation of our interview today, and in reply to Mr. 
Stamp's favor of July 17th, the North Flatte Waterworks Company offers 
tb sell to the city of North Flatte its waterworks System and properties in 
said city for the sum of S139.000 ; or at any priée that may be flxed by three 
disinterested compétent persons, one to be selected by the city, one by the 
Water Company and the third by the two, in accordance with and as pro- 
vided for in the présent water contract. 

"Yours respectfully, North Flatte Waterworks Company, H." 

Qn May 15, 1906, the city council (one member being absent) unan- 
imously adopted the following motion: 

"Moved by Graham and seco]ided by Yost that the city clerk be instructed 
to notify the American Waterworks & Guarantee Company that the priée 
submitted for the purchase of the North Flatte Waterworks, is hereby re- 
jected and that the city of North Flatte desires to proceed in accordance 
with provisions of section 8 of the ordinance granting the franchise of havlng 
three disinterested experts appointed as therein provided. Motion carried." 

On May 21, 1906, the city council delivered to the Water Company 
a communication in writing as follows : 

"North Flatte, Nebr., May 21st, 1906. 
"American Waterworks & Guarantee Co. 

"Gentlemen: At a meeting of the city council of the city of North Flatte, 
Neb., the following resolution was unanimously adopted: 'That the city clerk 
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be.iustnictt'd to iiflttCy,tge, American,. Waiterworks & Guarantee; Oo„ thàt tbe 
priée suliniiltkl for tîie purcliase of ■ tjie Mortli Platte Waterworks ,1^ hereby 
rejected, aiui tliat tlie city of North' P'iatte désires' to jiroceed in accoi'darice 
-vviili provisions <)fi section 8 of tîie oi'diDânce granting thé francDisé, of hav- 
ing: three disinterested experts as therein provJded.' ';,■.!'. 

i;.: ■ .:: • , , : ■ "Charles Sàmelson, Oty ClerK. [Seal.]" 

June 5th following the city council acted as f ollovvs : 

"i\Ioved by Yost and ' secbnded by ; Stack that the clerk, noti'fy the Xortli 
riatte \yaterworlfS ÇoBii)any; tjiat the Cji,ty of Xorth Platte has appoliited 
it.s appraiser, and reqtiest theni to appoint thclr appraiser and notify the 
city council of siK-h appôlutment, oiï' or before the lî)th day of June. 1006. 

"I liereby certify that the above miOtion wag adopted by thè city conueil 
at a a-egular meeti^lg held on the 5th day of June,- 1906, and that the above 
is a true copy of tùe. sanie as it appears on thciclty records. ■■■■■■ 

"Charles Sanielson, City Clerk. [Seal.]" 

Which copy wa& dèlivered' to the Water Conipany by the city coun- 
cil June 9, 1906. The- Water Company thereupon appointée! its apr 
praiser, notified the city thereof in writing, and.the two so appointed 
selected a third, and the three so selected duly appraised the plant at 
$85,021, exclusive of its igoing valtie; made an award therèof in writ- 
ing, and delivered td the city and Water Company éach a duplicata 
thereof. 

The , city was not satisfied with this appraisal, and, after it was 
made, endeavored to make other arrangements with the Water Com- 
pany, who, in turn, made counter proposais to the city. Without set- 
ting forth in détail thèse proposais and counter proposais, it must suf- 
fice to say that in our opinion they were but mère negotiations look^ 
ing to some arrangement for the taking over of the waterworks by 
the city, which negotiations never resulted in any agreement between 
the parties modifying that of the qrdinance; and during ail such ne- 
gotiations the Water Company insisted that it was entitled to .the 
amount of the award for its, waterworks, and that it would insist upon 
the payment thereof by the city for the property. The city was una- 
ble for some reason to negotiate the bonds so voted, and the council 
subsequently canceled the same. 

In August, 1909, the electors of the city at an élection called for 
that purpose voted by the requisite majority to issue $100,000 of wa- 
ter bonds to raise rnoney with which to construct a s~ystem of wa- 
terworks to be ownedand operated by the city, and the council tiiere- 
after adopted plans for such a System and was about to negotiate 
the bonds so voted to rai;^e;;the necessary funds with which to con- 
strûçt the same when the Water Company in November following 
made and tendered to the city a sufficient deed of its water plant 
and property, and denianded of the city payment of the award of the 
appraisers, which being refuséd this suit was bfought to ènforce per- 
formance by the city of itsallegedcontract to;purchase such water- 
works, and to restrain the city. from negotiating the bonds so voted 
and from cpnstfuçting anpther system of waterworks in the city. The 
action of the city council as hereinhefore.set forth especially that of 
May 15, 1906, and qf ter, is- susceptible of no other meaning th an that 
it is an unequivocal electionr-upon its part to purchasê the property 
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f-or the city under section 8 of the ordinance,' and upoà: tholerms 
specjfied in that section. .■ ' ■•' • ' 

But it is: contended by the city that its council could îegally elect 
to purchase the property onlv by ordinance. Section 69, c. 14, pp. 
,181, 182, Çomp. St. Neb. 1887, provides that cities ol;thé classto 
which North Flatte belongs may enact ordinances for the foUowing 
among.dther purposes: - 

"XV.— * • * (2) To make contracta wlth, and authorize any. person, 
ÇQUipany or corporation to ex'ect an(J tnaintain a System of waterworks and 
Watgr supply, and to give suçh contractors the exclusive privilège for a pe- 
rlod not exceeding twenty-flye years," to lay mains and supply pipes In tbe 
streets and. allèys of the city, and erect the necessary buildings to enable 
It to fnmlsh water 'to thé city and Its Inhabltrmts. Also "(3) to provide for 
the purchase, * * ♦ érection or construction of a System of waterworks, 
and by matntaining the same. • • •" 

Admitting without deciding that the contract to purchase must it- 
self be by ordinance and not merely authorized by ordinance, then the 
'contract in question providing for such purchase is by ordinance. The 
main purpose of the city in granting the franchise and making the 
contract was to seçijre a supply of water for the use of the city and 
its inhabitants ; and of the water company in accepting the grant and 
agreeing'to the contract was to secure the rigjht to furnish the water 
for the period stated and upon the terms specified. The agreement 
of the Water Company that the city should bave the right to pur- 
chase the waterworks is an inséparable part of the contract, and is a 
continuing and irrévocable offer upon its part to sell the waterworks 
to the city ; and, when the city shall legally give the requisite notice 
of its élection to purchase, the contract of purchase would at once 
becomé complète. It is admitted by counsel for the défendant that 
the city council may lawfully contract by motion or resolution except 
where it is forbidden by its charter to do so. If it may so contract, 
why may it not so give the notice required by this ordinance? We 
are cited to no statute of Nebraska other than the sections above 
referred to which it is claimed forbids it from so contracting, and we 
are unable after somewhat diligent search to find any. 

In. Nelson v. City of South Omaha, 84 Neb. 434, 121 N. W. 453, 
the statute under which South Omaha was organized provided as 
follows : 

"In addition to the powers herein granted, cities governed under the pro- 
visions of thls act shall hâve power by ordinance: (1) To levy a tax for gên- 
erai revenue purposes ; (2) To levy any other tax or spécial assessment. (3) 
The mayor and city council shall hâve the authority to create street iin- 
provement districts for the purpose of improvlng the streets," eta 

This charter provision seems to be even more strict than is that of 
North Flatte, for it provides that cities governed under its provisions 
"shall hâve power by ordinance" to do the thing specified, thus ap- 
parently limiting their power to act by ordinance ; while the North 
Flatte charter provides that each city and village acting, under its 
provisions "may enact ordinances or by-laws for the folio wing pur- 
poses," thus apparently investing them with some discrétion in the 
manner in which they shall exercise their corporate powers. The 
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city council of South Omaha acting under the authority conferred 
upon it let contracts for the paving and improvement of certain streets 
of the city, without hâving provided therefor by ordftiance, and it 
was contended in behalf of the city that such contracts were void 
because the improvements were not ordered by ordinance. But after 
referrihg to other provisions of the charter, and reviewing its own 
décisions and many other authorities, the court upheld the contracts, 
saying: : 

"While the provisions for the lettlng of the contract for paving and eurb- 
Ing is slïnply requlred to bë ordered and to be let to tliè,lowes't responsiWe 
biddef, thfere Is nowhere any fepèclal provision in said subdivision which re- 
quires thie ordering of the çurblng and paVing or the lettlng of the contraet 
to bè by ôtdiiiance." ,* ' 

This is in accord with the gênerai tule, which is that where the 
charter of a municipal corporation authorizes its council or managing 
board fô act upon a màttër, bat is siteht as to the manner in which 
it shall so act, the àuthdrity mky be exei^cised by motion or résolution- 
duly passed or'vote duly taken. Atchinson Board of Édiicàtion v. 
Dekay, 148; U. S. 591-598, '13 Stiij.'Ct.^Ûô, 2,7' t. Ed. 573,, and cases 
cited* Mërchants' Barb "Wire Cb. v. Chicago, , Burlington & Quincy 
Ry; Coi; 70 lowa,' 105-107, 28 N. W. 494; Martin v. City of Oska- 

loosa, 126 lowa,' 680-685,; 102 N. W- '52^- '" ; 

That tli'e ordinance in^çiuestion was pasçejd in the mànner required 
by the charter of the city bîNorthPlattèis not questioiied, and we 
are of opinion that another ordinance was not required to enable the 
city coiïtlcil to ' giive the required notice to the Water Company of 
its élection t-0 pui-chasè the 'waterwbrks • that such iiotice might'le- 
gally be difçcted or ordered to be givep, by motion or résolution of 
the council d^ly passed; and that it was so ordered and given. Castle 
Creèk Water' Co! v. City of Âspen, 146 Ked. 8, 76 C. C, A. 516, and 
cases cited; Chefryyàle Water Co. v. City of Cherryvale, 65 Kan. 
219, 69 Paç.;i7&^179; Nelson v. South Omaha, 84 Neb. 434,, 121 
N. W. 453-454 -aboyé, and cases cited. ,; 

It is further ufged in behalf of the city that section 8 of the ordi- 
nance authorized the ascertainment of the value of the property be- 
fore the city was required to make its élection to purchase, and to bet-» 
ter enable it to détermine whether or not it would make the purphase, 
and that the city and the Water Company by their çonduct hâve so 
construed the meaning of said section. Wfe are unable to assent to 
this. There is no ambiguity or uncertainty in the meaning of sec- 
tion 8 of the ordinance. It plainly says that thé city of North Flatte 
shall hâve the Option and privilège uport gîving six months' prior no- 
tice, in writing to said Water Company to purchase said waterworks 
at the fair valuation, to be ascertained (1) by agreement of the par- 
ties; and, failing to so agfee, (2) by appraisers to be selecfed in the 
manner provided. It then provides: 

"And when said appraisers, çr a majority of them agrée in writing upon 
the award the city, phall pay to said waterjvorks Company * * * in cash 
the sum so ascèrtatoed witljln three nionths after the; date of said! award." 

Until the élection to purchase is madg: nothing is required to be 
donc towards ascertaining the value of the property. In other words, 
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tHe élection of the city to purchase must précède the ascertainment 
of the value; and, when the award of the appraisers is made, the 
time in which the price shall be paid is fixed. Montgomery Gaslight 
Co. V. City of Montgomery, 87 Ala. 245, 6 South. 113-115, 4 L. R. 
A. 616. 

[3] ,It is finally urged that the city is without authority to levy a 
tax sufficient to pay the appraised value of the property. If this 
be true, it is no défense to this suit. The power of the city to con- 
tract for the purchase of the property exists independent of its 
power to raise money to pay for the same. City of Ft. Madison v. 
Ft. Madison Water Co., 114 Fed. 292, 52 C. C. A. 204; United States 
v. Clark County, 96 U. S. 211, 24 L. Ed. 628; Hitchcock v. Galves- 
ton, 96 U. S. 341-349, 24 L. Ed. 659 ; United States v. Maçon Coun- 
ty, 99 U. S. 582, 25 L. Ed. 331 ; Creston Waterworks Co. v. City 
of Creston, 101 lowa, 687, 70 N. W. 739. Whether or not it may be 
compelled to levy a tax to pay for the same is not now before us, 
and need not be considered. 

Some other matters are urged in behalf of the city to defeat a re- 
covery against it by the appellant; but it must suffice to say that 
we hâve considered ail matters so urged and deem them to be with- 
out substantial merit. 

The Water Company having tendered to the city in due time a suf- 
ficient deed of its waterworks and appurtenant property, at least one 
to which no objection was made by the city so far as this record 
shows, the appellant is entitled to a decree against the city for the 
appraised value of the waterworks and for the spécifie performance 
by the city of its contract to purchase the same. Upon payment by 
the city of such value, within a reasonable time to be fixed by the 
Circuit Court upon the return of the cause to that court, the appel- 
lant will cause to be satisfied of record ail incumbrances placed by him 
or the Water Company upon the waterworks system (unless the 
city shall agrée to assume such incumbrances, or such part thereof 
as it may agrée with the appellant that it will assume and relieve 
the Water Company and the appellant from the payment thereof), and 
turn over to the city said waterworks System and other property in- 
cluded in the award of the appraisers, and a good and sufficient deed 
and conveyance of ail of such property to the city. See City of 
Omâha V. Omaha Water Co., 192 Fed. 246, No. 3,539, dccided at 
this term. 

The decree of the Circuit Court is reversed, and the cause remanded 
to that court with directions to enter a decree for the appellant in 
accordance with the views expressed in this opinion. 

It is ordered accordingly. 
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niTXMAN V. UNIÏED. STATES.T . 
(Circuit Cotirt of Appeals, Niuth Circuit December 4, lOll.) 
No. '2,003. 

1. Cbimistal Law ■ (§ 280*) — Piea in iAB^TEMSNT— SxtiticieNot. ; ,; 

4 P'^" *" abateiïient to an indlctinent that booUs containlng incrlmlnat- 
ing évidence were wrongfully prpduced before the grand jury was bad 
•ivhere It showed that the books beloiiged th corporations of wbicb ac- 
cused was président, and not to hlm Indlvidually. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dlg. § 648; Dec. 
Dig, S 280.*] 

2. Cbiminal Law (§ 280*) — PleaS in AbàtbMbnt— Ooîjstbtjçtion. 

Pleas In abatement are to be. strictly construed. ■- 

[Ed. JS^ote. — For otlier cases, see Crlminal Law, Cent Dlg. 5 Giô ; Dec. 
Dig. |. 280.*] , , .r , 

S. Oeiminal Law (§ 280*)— Pleas in Abatement— Stjfkicibnct. 

A plèa'ln abatement to an indlctment ttiat accused's prlvate books nnd 
papers were wrongfully produced before the grand jury Is insutliciout 
wbere It fails to show that there was no other évidence before the grand 
jury upon whlch the Indlçtment wias found, but on the coutrary, shows 
that thesre was other évidence. 

[Ed. Note. — For other cases, see Crlminal Law, Cent Dlg. § 648 ; Dec. 
Dlg. $ 280.*] 

4. INDICTMENT AND iNFOEîrATION (§ 10*)— PMA IN AbATEMENT— GEOUNDS— 

Evidence BEt'OBE Grand Jubt. 

That compétent évidence upon ivhloh an Indictment was founded, con- 
sisting of books and documents, were unlavvfully selzed and produced 
before the grand jury, is no ground for abating the indlqtment 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dlg. 5 54 ; Dec. Dlg, | lO.'l 

15. IndictmenI' and Information (§ 10*)— Evidence Before Grand Jurt— 
Selp-Incrimïnating Evidence. 

An indictment for uslng the kitalls'to defraud purchasers of town lots 
by mlsrepresentlng facts affecting thelr value was not subject to be 
quashed tpecause prlvate books belonging to accused were wrongfully pro- 
duced before the grand jury, if the books contained no iherlmiuàting évi- 
dence. 

[Ed. Note. — ^For other cases, see Indictment and Information, Cent 
Plg. § 54; Dec. Dlg. § 10.*] 

8. Indictment and Information (§ 140^)— Motion to Quash— Judiciax Dis- 
crétion. 

A motion to quash an Indictment Is ordinarily addressed to the trial 
court's Sound discrétion. , 

[Ed. Note. — For other cases, see Indictment and Information, Cent 
Dlg. §474; Dec: Dlg. § 140.*] 

7. Ceiminai, Law (§ 9,59*) — New Trial— Refusai, to Heàb Oral Evidence— 

JUDICIAL DiSOftETION. 

Whether to hear oral évidence on motioni t«r 4 new trial lies withla 
the trial court's souiid discrétion. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. § 240G ; Dec. 
Dig. §- 059.*] 

8. Ceiminal Law (§ 959*) — New Teial— Refusai, to Receive Affidavits— 

Judicial Discrétion. 

It was not an abuse of discrétion to refuse to receive cumulative affi- 
davits offered in support of motion for a new trial, after the motion had 

•For other cases lee same topic & § numbhk In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehaarlng denied February 6, 1913. 
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beeii taken under advlsement,; and tlie trial court was ready to announce 
. his 'décision. 

|Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 2406; Dec. 
Dlg. § 959.*] 

In Error to the District Court of the United States for the West- 
ern District of Washington, Northern Division. 

Clarence Dayton Hillman was convicted of using the United States 
mails to defraud, and he brings error. Affirmed. 

Frederick R. Burch and Oliver Hulback, for plaintiff in error. 

Elmer E. Todd, U. S. Atty., and W. G. McLaren, Asst. U. S. 
Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. [1, 2] The plaintifï in error was in- 
dicted in October, ,1910, for the offense of using the United States 
mails to defraud. Upon a trial before a jury he was convicted of 
the ofifense charged. On the writ of error from this court, he seeks 
a reversai of the judgment, relying mainly on errors assigned to the 
ruling of the trial court in overruling his plea in abatement to the 
indictment and his motion to quash the indictment. Some two 
weeks after he was indicted, he iàled his plea in abatement, alleging, 
in substance, that on September 20, 1910, subpœnas had been issued 
for a number of witnesses to appear before the grand jury for the 
purpose of testifying as to facts and transactions relative to investi- 
gations of the business methods of the défendant with a view to re- 
turning a true bill of indictment against him ; that at that time he 
was engaged in the real estate business in the city of Seattle, at cer- 
tain named offices, which offices were also the offices of the Boston 
Harbor-, Steamship & Land Company, the Hillman Investment Com- 
pany, and the C. D. Hillman Snohomish County Railroad & Land 
Company, ail corporations organized imder the laws of Washington, 
and that the défendant vi^as président of each thereof , and in pos- 
session of and control of ail books, documents, and papers belonging 
to said corporations; "that each and every of said books, documents, 
and paper-s were the private individual books, documents, papers, and 
accountâ of défendant and of said corporations, of which défendant 
was the .sole and lawful custodian." The plea allèges that on Sep- 
tember 21, 1910, two deputy United States marshals and one post 
office inspector appeared at the said offices of the défendant in his 
absence therefrom for the purpose of serving a subpœna duces tecum 
upon Edward D. Manning, an employé and bookkeeper of the défend- 
ant, commanding him to be and appear before the fédéral grand jury 
then in session in the city of Tacoma at 10 o'clock the next morn- 
ing; and the plea set forth the subpœna, by the terms of which 
Manning was required to appear before the grand jury and testify, 
and produce with him the books of the three corporations so named 
and one other corporation, to wit, the Birmingham Land Company, 
to wit, "ail books of account showing amounts received from the sale 

•For other'ikses seé Bame topic & § ndmebb in ïieo. ù. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of lafld iii Bostott Harbor, Pacific City, Birmingham, and Saratoga, 
ail books and contracts showing the number of sales agents employed 
since September 1, 1907, to sell lànd, ail books of account showing 
the expenditures for advertising, printing, purchase of land and com- 
mission to agents." ;The plea allèges that, after service of the sub- 
pœna, the deputy marshals and post office inspecter in insolent and 
arrogant manner demanded of Manning the delivery of the books to 
them; that Manning refused to comply, whereupon the officers pro- 
cured, boxes in which they placed the books, documents, and papers, 
and procured a dray and carried àway the same to the city of Ta- 
coma, where the grand jury was sitting, "which said books, docu- 
ments, and papers consist of both the sole and separate books, docu- 
ments, and papers of the défendant and the above corporations, re- 
spectively." The plea then allèges that one of the defendant's at- 
torneys applied to the judge of the court below at his chambers for 
an order commanding said officers to return said books, documents, 
and papets to the deferidarit, and that on the following day, and after 
fuU argument of the matter on' behalf of the défendant and by the 
district attorney, the judge overruled the motion and permitted said 
bodks, dociiments, and' papers to go to the grand jury, and on Sep- 
tembter 22d and succeeding days said Manning appearéd before the 
grand jury and was swôrn and ëjiamined as a witness, and testified 
as to éntries, accounts,; ëofnputations, and ail other matters contained 
in said bôoks'and papers; "that both' said private and corporation 
books, documents, and papers coritâinéd évidence teUding to incrim- 
inate ! défendant ; that thëreaf ter,' on , the 3d day of October, A. D. 
1910, and after the examination'oif said books, documents, and papers 
as abové, the afdremetltioned grand 'jury returned a true bill of in- 
dictment against the above def eridant, * * * which said indict- 
ment chatged défendant with an infamous crime, to wit, using the 
United States mails to def raud." ' 

The décisions in Wilson v. United States, 221 U. S. 361, 31 Sup. 
Ct. 538, 55 h. Ed. 771, and Dreier v. United States, 221 U. S. 394, 
31 Sup. et. 550, 55 L. Ed. 784, Conclusively sèttle the doctrine that 
whether ' a s^bpœna duces teciim be directed to the corporation it- 
self , or tb the custodian of the corporation's books, the unreasonable 
search and seizure provisions of the fourth amendment are not there- 
by violated, ànd that the constitutional privilège against testif ying 
against hiriiself : cannot be availed of for his personal benefit by an 
officer of the 'corporation having the documents in his possession; 
that, whilesuch an officer is protected against compulsory production 
of his private books and papers, the privilège doès not extend to the 
books of the i corporation in his possession; and that an offiéér of a 
corporation cannot withhold its books to protect the corporation, or, 
if he be impHcated in the corporation's violation of law, to ^protect 
himself from disclosures. It will be observed that in the plea there 
is no distinct averment that any of the books or papers so taken up- 
on the subpeejia; duces tecum were thé private books or papers of the 
plaintiff in error. The sùbpœna called for no books or' papers, ex- 
cept those pf the corporations named therein. The plea allèges that 
"each and every" of the bopks and papers so taken were the private. 



HILLMAN V. lîNlTED STATES 267 

individual books of the plaintiff in error, and also of the corporations. 
It is not explained how the books could be at one and the same time 
his books, and also the books of the corporations. The allégation can 
only be construed as meaning to say that, while the books were the 
books of the corporations, they were the private books of the plain- 
tiff in error in the sensé that he was the président and manager of 
the corporations, ail the stock of which was owned by himself and 
his wife. There is nothing in the plea to countervail the alléga- 
tion there plainly made that the books were in fact the books of 
the several corporations named in the subpœna. It is well settled 
that pleas in abatement are not favored in law, that they are to 
be strictly construed, and that the courts will not supply omissions 
therefrorh. In United States v. Standard Oil Co. (D. C.) 154 Fed. 
728, the court said : 

"Any inference indulged in hy the court must be asainst the pleadei*.' It 
is his duty to set forth in his plea, in cl.ear, depnite, and positive language, 
the facts relied upou. AU the authorities agrée that great strictness and ac- 
curacy are required in pjeas in abatement, and no latitude in practice is 
extended to them." 

See, also, United States v. Greene (D. C.) 113 Fed. 683; United 
States V. Jones (D. C.) 69 Fed. 973; United States v. American To- 
bacco Co. (D, C.) 177 Fed. 774. 

[3j But, if it is conceded that the plea in the présent case is to be 
construed as alleging that the private books and papers of the plain- 
tiff in'^rrof Were in fact used in évidence against him before the 
Çranâj'tiry, thè plea is still fatally defective, in that it goes no fur- 
'ther thàri to show that évidence may hâve been introduced and'con- 
sidered .by the grand jury which would be compétent in itself, but 
which it is claimed became incompétent by reason of the circumstances 
under vifhich . it was obtained. The plea does not allège that there 
was no évidence before grand jury vipon which the indictment was 
fourid other than the évidence contained in those books and papers. 
On the contrary, it does allège that a number of witnesses were sub- 
pœnaed before the grand jury to testify as to facts and transactions 
relative to the investigation into the business methods of the plaintiff 
in error, with a view to returning a true indictment against him, and 
the indictment shows by the indorsements thereon the names of 37 
witnesses who were examined before the grand jury. 

The court below held the plea defective in two particulars : First, 
in not alleging that there was no évidence before the grand jury suf- 
ficient to warrant the indictment, aside from the books and docu- 
ments ; and, second, in not alleging that the books had anything to do 
with proving the charge which resulted in the indictment, for the 
reason that, for aught that appeared from the plea to the contrary, 
the incriminating évidence found in the books or documents may hâve 
related to an entirely différent crime from that for which the plain- 
tiff in error was indicted. The court said: 

"AU that appears from the plea is that thèse books or documents were 
taken, and that they contained évidence tending to incrimlnate the défend- 
ant. Tending to incriminate the défendant of what charge? The same 
charge as he is indicted uponî The plea does not say so. This plea may 
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be entlrely true, and yet thèse books or doiCUments may tave related eiltU'ely 
to a charge of some other character, (such as the yiolatioii of the iialioual 
hanking laws), and may hâve contained no référence whafever to a use of 
the mails to defraud." 

In Holt V. United States, 218 U. S. 245, 31 Sup. Ct. 2, 54 L. Ed. 
1021, the court sustained the ruling of the court below in refusing 
to entertaiii' a proffered plea in abatement and motion to quash, and 
said: ' 

"Ail that the affidavlt discldsed was that évidence in its nature compétent, 
but made incompétent by circumstances, had been considered along wlth the 
rest. The abuses of crlminal practlce would be enhanced if indiétments could 
be upset on such a ground" — citing McGregor v. United States, 134 Fed. 187, 
69 O. 0. A. 4n-, Radford v. United States, 129 Fed. 49, 63 C. 0, A. 491; Chad- 
wick V. United States, 141 Fed. 225, 72 O. C. A. 343. 

In the Chadwick Case Judge Lurton said: 

"Thls motion and affldavit is insufflcient Upon its face. It does not aver 
that the grand jury had beforê it no other. évidence thari that alleged to 
hâve been incompétent; but only that the grand Jury heard and received 
the alleged hearsay déclarations of C. T. Beckwith. We are aware of no 
rule of law which would.nijllify ttie action of a grand jury merely because as 
a part of the case they received improper or incompétent évidence. We are not 
prepared to say that an indlctment f ound . wholly upon illégal évidence would 
not be as invalld as one based upon no évidence at ail; the ma,tter not be- 
ing one which may be found exclusively upon the knowledgé of the grand 
jurors. * * * The mère fact that illégal évidence was teard, if there 
was any substantial compétent évidence ujion which that body might law- 
fuUy base their indictment and a motion and affldavit based upon an alléga- 
tion that the grand jury received and considered an alleged tstatement, nar- 
rative, or confession which was in the nature of hearsay évidence, Is not 
enough to justify the setting asidte of an indictment, in the absence of aver- 
mient or évidence that the objeotionable évidence was the only évidence ma- 
terial to the subject." 

There is no merit in the contention that the case at bar should be 
distinguished from the cases above çited for the reason that some of 
the évidence before the grand jury in the présent case was used in 
violation of constitutional rights. The question of constitutional 
right under the fifth amendment was, presented in the Holt Case. 
Upon the authqrity of that décision, ;and upon principle, it must be 
held that no distinction is to be made : in cases where the évidence is 
alleged to be incompétent because constitutional rights hâve been in- 
vaded. _ ' '. 

Nor do, we find merit in the contention that the présent case'is to 
be distinguished from the cases aboyé, cited upon ^ the ground that tbe 
plaintiff in error promptly objected'to the introduction of the boo'.ss 
before the grand, jury. The plea in abatement recites that one of the 
attorneys for the plaintiiï in error applied to the judge of the co.irt 
below for an prder commanding the officers "to forthwith retnru 
said books, documents, and papers to défendant'';, that the court or- 
dered the books, documents, and papers to be. withheld temporarily 
from the grand jury, but that thereaîter, when the matter came on 
for hçaring, the, court, after fùll argumetat, overrùled thè, motion, and 
permitted said books, documents, and papers to go to the grand jury. 
There is no allégation as tO thé «ground on which the motion was 
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made, and there is no allégation that the books, papers, and docu- 
ments which were the books of the corporations nanied in the sub- 
pœna were represented to the court as being the individual books of 
the plaintiff in error, or that the court had any information from 
any source that the books were other than the corporations' books, or 
that the plaintiff in error contended that any of his private books or 
papers were among those which were taken upon the subpœna to be 
submitted to the grand jury. So far as the record goes, the first in- 
timation to that effect was presented in the ambiguous and indefinite 
averments of the plea in abatement, which, as we hâve seen, was filed 
two weeks later. The case of Boyd v. United States, 116 U. S. 616, 
6 Sup. Ct. 524, 29 L. Ed. 746, is relied upon by the plaintiff in error, 
but it has no bearing upon the question hère involved. In that case 
a judgment of the court below was reversed on the ground that the 
court had compelled the production of private papers to be used in 
évidence against the accused on his trial before a jury. The plain- 
tiff in error cites no case in which it has been held that the mère in- 
troduction before the grand jury of incompétent évidence, whether 
constitutional rights are invaded or not, has been held ground for 
abating an indictment which has been returned upon such évidence, 
together with other compétent évidence against the accused. 

[4] But it is urged that the demurrer to the plea in abatement 
should hâve been overruled for the reason that the plea set forth facts 
which showed an unwarranted seizure of the papers of the plaintiff 
in error, and that he was compelled to produce évidence against him- 
self. The allégations of the plea are in substance that Manning, 
who was temporarily in charge of the office of the plaintiff in er- 
ror, did not voluntarily deliver the books and papers, but that they 
were forcibly and wrongfully taken from the oifîce, and that the 
court thereafter refused to interfère with the possession of the pa- 
pers and books or their use before the grand jury. But it does not 
appear that the plaintiff in error was compelled to produce the books 
and papers. It is clear that under the authority of the décision in 
Adams v. New York, 192 U. S. 595, 24 Sup. Ct. 372, 48 L. Ed. 575, 
in view of the facts alleged, the évidence so submitted to the grand 
jury was not rendered inadmissible. In that case, as stated by the 
court : 

"The question vpas not made in the attempt to resist au uulawful .seizure 
of the private papers of the plaintiff in error, but arose upou ob.iection to 
the introduction of testimony clearl.v compétent as tending to establish the 
guilt of the accused of the offense chargea. In such ciises tUe weight of au- 
thority as well as reason limits the inquiry to the conipeteuey of the prof- 
fered testimony, and the courts do not stop to inquire as to the means by 
which the évidence was obtained." 

ITte court quoted the rule laid down in 1 Greenleaf, § 254a, as 
foUows : 

"It may he mentloned In tliis place that, though papers and other subjects 
of évidence may hâve been illegall.y taken from the possession of the party 
against whom they are offered or otherwise unlawfully obtained, thls is no 
valid objection to thelr admisslbllity if they are' pertinent to the issue, 
ïhe court wUl not take notice how they were obtained, whether lawfuUy or 
unlawfully, nor will it form an issue to détermine that question." 
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The court further quoted from the opinion in Commonwealth v. 
Dana, 2 Metc. (Mass.) 329, the language of Mr. Justice Wilde, in 
which he said: 

"lî the search warrant livere illégal, or if the offlcer serving the warrant 
exceeded hls authorlty, the party on whose complaint the warrant issued, 
or the offlcer, would be responsible for the wrong done; but this is no good 
reason for èxcluding the papers seized as évidence, if they \yere pertinent 
to the fesue, as they ' unquestionably were. When papers are offered in 
eyidence, the court can take no notice how they were obtained, whether law- 
fuUy of unlawfuUy; not would they form a collatéral issue to détermine 
that question." 

[ 5 ] Thât certain of the books were the individual property of the 
plaintifif iti error was first definitely stated in one of tlie affidavits 
which Was filed in support of the motion to quash. It is there stated 
that of the numerous bôoks used before the grand jury thère be- 
longed to the plaintiff in ei*ror two block books, two cohtract ledg'ers, 
and one GOntraèt ledger and block book. As error is asSigned to the 
ruling of tbte court below in otert^uling the motion to quash, in view 
of the f àct that thèse individual books were àmong those which were 
submitted to the jury, it is important to consider the. nature of the 
charges which were set forth in the indictment. They'Were that the 
plaintiff in error used the mails in a scheme to defraud, which, in 
substance, is thus described: Thàt the plaintiff in err6r acquired in 
his own name and in the haine of thè various corporations specified 
vacant, unimproved ; landsrëmote from citiès or towns, difficult of 
access, and of Httle taluej jplâtted the satïie into town sites, advertised 
them widely iii newspapers and drculars which he distributed through 
the mailsj with a view tô attracting as pùrchasers persôns who were 
unacquaiiitêd' with thè value of the lands and inexjDeriençèd in real 
estate transactions andwithout knowledg^e of the localities whferé the 
land.s were Bituated, and that he fraudulently pretended' and repre- 
sented to such persons that he intended to build and cause to be built 
great seaport and manuf acturing cities on said lands ; that varions 
railroad compànié;s named intended to build their railway lines to such 
lands, and tô purchase portions thereof for railway terminais and 
other railway purposes, and to build large seaport and manuf actur- 
ing cities théreon, and that he intended to build steam and electric 
railways to said town sites, Connecting them with the cities on Puget 
Sound, and to build manuf acturing plants and factories of divers 
kinds thereon; that steam and élèctric railways were in process of 
construction, and nearly completed, to said town sites, and that some 
manuf acturing plants and factories were in opération and others in 
•process of construction thereou; and that said lands had great value 
for agricultural and horticultural purposes, and that some of them 
were of great value because they were well improved with buildings, 
and well supplied with stock, poultry, etc., whereas the truth was, 
as he well knew, that he did not intend to build or cause to be built 
seaport or maftufaCtùring cities on said lands; that no railway Com- 
pany iiitend^djtd pùîld its line to said lands, or intended to purchase 
any thereof,; or to build cities thereon; that he did not intend to build 
steam or electric railroads to said town sites, or factories or manu- 
f acturing plants theireon; that no' steam or electric railroads were in 
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process of construction to said lands, and said lands were not sought 
by any persons or companies for right of way, and that no manu- 
facturing plants or factories were in opération thereon or in process 
of construction; in short, the indictment denied the truth of ail said 
représentations concerning the lands. The indictment charged that 
many other représentations of a similar nature were inade in regard 
to the lands set forth in the indictment, ail of which were alleged to 
be false, and well known to be false by the plaintiff in error. The 
indictment further set forth a scheme to advertise for sale at very 
low prices imaginary improved ranches, well stocked with poultry, 
cattle, and other domestic animais and fowl, which purported to be 
offered for sale by the owners of said ranches who were desirous of 
selling the same immediately to any person who might answer the 
advertisement, the purpose of which was to induce persons to meet 
the plaintiff in error and his agents, and thereby be induced by them 
to purchase the vacant and unimproved lands of the plaintiff in error 
and his corporations at prices greatly in excess of their true value, 
and that the plaintiff in error well knew that there were no such 
ranches for sale, and that no persons were offering the same for sale, 
and that the advertisements were fictitious. Many other fictitious 
devices of a similar nature were set forth in the indictment. It is 
not apparent how the block books, the contract ledgers, and the con- 
tract ledger and block book of the plaintiff in error would hâve tended 
to prove those allégations or to incriminate the plaintiff in error. In 
overruling the motion to quash, the court below may properly hâve 
reached that conclusion. The motion was heard upon affidavits of- 
fered in support of the same, and counter affidavits of the officers 
who made the service of the subpœna, who deposed in effect that, 
upon making the service, Manning stated to them that he had pos- 
session of the books called for, but that he did not hâve possession 
of the contracts called for ; that he began separating the books and 
making a pile of tTiose called for; that he stated that he did not in- 
tend to resist the order, but that it would be impossible for him to 
reach Tacoma before the court adjourned for the day; that he sug- 
gested that the ofîioers take the books over, and that he would come 
over the following morning; that his suggestion was assented to, and 
that the ofiicers proceeded to get boxes, in which they placed the books 
and papers, and that they took them to Tacoma, and that Manning 
appeared on the following morning and brought with him certain 
block books and ledgers which were called for by the subpœna, but 
which he had not delivered to the offîcers. 

[8] The motion to quash is ordinarily addressed to the sound dis- 
crétion of the trial court. Durland v. United States, 161 U. S. 306, 
314, 16 Sup. Ct. 508, 40 L. Ed. 709; Logan v. United States, 144 
U. S. 263, 282, 12 Sup. Ct. 617, 36 h. Ed. 429; United States v. 
Rosenburgh, 7 Wall. 580, 19 L. Ed. 263 ; Endleman v. United States, 
86 Fed. 456, 30 C. C. A. 186. In Radford v. United States, supra, 
a décision which was approved in Holt v. United States, 218 U. S. 
245, 31 Sup. Ct. 2, 54 L. Ed. 1021, the court said: 

"The motion to quash was clearly determinable as a matter of discrétion. 
It was preliœinary in its character, and the déniai of the motion could not 
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flu'aljy décide any right ofthe défendant. The rule laid down by the eloi 
iiientary writers is tliat a .motion tb.quash is directed to the sound discre- 
tion of the. court, and, if refused, is not a proper subj'ect of exception." 

In McGregor v. United States^ supra, also approved in the Holt 
Case, the court said : 

"It is doubtless true that grand juries frequently consider testliuony thnt 
wouid be held inadmissible by a trial court, for sneh juries are not usuiil>y 
well inforiped concernlng the-rules of évidence nor tbe rights and privilèges 
of tbe parties whose alleged offenses they are examliilng Into. Sucli Incom- 
pétent évidence, If snbsequently ofEered at tbe trial, would be excluded, or, 
if admitted, would by an appellate court be Ueld to be error, and any judg- 
ment found thereon vpould bfi! reversed. In cases Uke this, 'where tbe record 
disclosçs tbat mauy witnesses, ^yere examlued and much documentary. évi- 
dence considered by the grand jury, It is quite apparent that it would be 
subversive of our crlminal procédure and destructive of tbe rules formulated 
to promote the due administration of justice to establlsh a practice imder 
which Indlctments mlght be quashed beeause of the considération by the 
grand jury of the Improper testiniouy given by one vs'itness among many, 
or the readlng by such jury of a statement Irregularly submltted to it, which 
may likely bave had but llttle influence in tbe conclusion reacbed by the 
jury." ' 

[7] Error is assigned to the ruling of the court below in denying 
the motion of the plaintiff in error for a new trial. No question is 
made of the gênerai rule that the granting or denying of a motion 
for a new trial rests in the sound discrétion of the trial court, and is 
not reviewable, but it is said that the court abused discrétion in the 
présent case in denying the application of the plaintiff in error to hear 
the motion for a new trial upon oral évidence. There can be no ques- 
tion that the ruling of the court was within the sound discrétion vested 
in it, and that the court pursued the usual course in hearing the mo- 
tion upon affidavits. 

[8] But it is also urged that the court abused discrétion in refus- 
ing to receive certain affidavits prpffered in behalf of the plaintiff jn 
error. The court, upon motion of the plaintiff in error, gave him 
time until March 22, 1911, in which to file affidavits in support of his 
motion. On that date lie filed a number of affidavits. On March 
25th the motion came on for hearing. At that tjme the plaintiff in 
error requested and was granted leave to file more affidavits. Those 
affidavits were filed, and the government in answer thereto filed cer- 
tain affidavits. The court took the njotion under advisement, gave 
notice that he would hand down a décision some time during the fol- 
lowing week, at^d adjourned the hearing until April Ist. On the 
opening of the court at that day, and when the court was about to 
announce his décision on the motion, counsel for the plaintiff in er- 
ror again asked leave to file affidavits. The court examined the af- 
fidavits then offered, but denied leave to.file them, holding that they 
were merely cumulative. It is clear that there was no abuse of dis- 
crétion in this. Tlie case is not one in which the court refused to 
entertain the motipp or toconsideir the. évidence, proffered in support 
tliereof. As vye: h^ld in Holmgiten v. United States, 156 Fed. 439, 
84 C. C. A. 301, the rule that the décision of ithe ttia.! court in deny- 
ing a motion for a pew trial is not assignable as error applies as well 
to a motion for a: new trial presented on affidavits showing matters. 
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which occurred after the retirement of the jury to considei their ver- 
dict as to a motion for a new trial on other grounds. Kerr v. Clamp- 
itt, 95 U. S. 188, 24 L. Ed. 493 ; Board of Commissioners v. Keene 
Savings Bank, 108 Fed. 505, 47 C. C. A. 464; Illinois Cent. R. Co. 
V. Coughlin, 145 Fed. 37, 75 C. C. A. 262. In Holmgren v. United 
States, 217 U. S. 509, 30 Sup. Ct. 588, 54 L. Ed. 861, the court con- 
sidered the ruling of the District Court in denying a motion for a new 
trial based upon affidavits which set forth the fact that the indict- 
ment which was handed to the jury when they retired to consider 
their verdict contained the indorsement of the conviction of the de- 
fendant on a former trial, the verdict in which had been set aside. 
The court held that there was no abuse of discrétion in denying the 
motion, and remarked : 

"The record contains ail the testlmony, and Is ample to sustain conviction 
of the défendant without giving weight to the effect of this indorsement" 

In the présent case the testimony is not brought before this court, 
but the court below, in deciding the motion for a new trial, said: 

"I hâve no question whatever but that no jury could ever be gotten to 
sit in this court which would ever acquit the défendant upon the évidence 
which was introduced on this trial. » » • The guilt of the défendant 
in my judgment was proved more eonvincingly than I ever observed, either 
during my expérience on the bench or at the bar." 

We find no error for which the judgment should be reversed. It 
is accordingly affirmed. 



KIRK et al. v. UNITED STATES ex rel. TODD, U. S. Atty. 

(Circuit Court of Appeals, Ninth Circuit. December 4, 1911.) 

No. 1,975. 

1. OONTEMPT (§ W) — CORBUPTINQ JURORS— EVIDENCE. 

Evidence held to warrant a flnding that défendants were guilty of con- 
tempt in attempting to corrupt and Influence certain jurors whom It was 
expeeted would sit in the trial of a criminal case. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. |§ 182-187 ; Dec. 
Dig. i 60.*] 

2. Contempt (§ 33*) — Jurisoiction— Fédéral Courts— Staitites. 

Eev. St. § 725 (U. S. Comp. St. 1901, p. 583), provides that the Jurls- 
dictlon of fédéral courts to punish contempts shall not be construed to 
extend to any case except the mlsdemeanor of any person in their prés- 
ence, or so near thereto as to obstruct the administration of justice. 
Held, that where défendants attempted to corrupt jurors whom they ex- 
peeted would sit In a criminal trial about to be held in the same city, 
and such acts occurred in a saloon several blocks from the place where 
court was held, It was sufflciently near to the court to obstruct the ad- 
ministration of Justice, and was therefore within the court's jurlsdictlon 
to punish, though it did not occur on property belonging to the United 
States or occupled or used by the court. 

[Ed. Note. — For other cases, see Contempt, Dec. Dig. | S3.*] 
S. Contempt (§ 61*) — Denial Undee Oath— Failubb to Answeb. 

The çommon-law rule that a person chargea wlth contempt Is entitled 
to hls dïscharge where he files an answer which is direct, and not eva- 

•For otber cases eee eame topic & i NttMBXB In Dec. & Am. DIga. 1907 t<f date, * Rep'r Indexes 
192 F.— 18 
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sivçj expltcitly 4ewing the alleged coutempt, had no application where 
défendants charged with contempt dld not answer the pétition, but went 
to trlal'Cn the charges made, and gave oral testimony In which they de- 
nied'the Inerimînatlng facts under oath. 

[Ed. Note.—For othér cases, see Contempt, Cent. Dig. §§ 188-194 ; Dec. 
Dië. § 61.*] : ■ 

4. OONTEMPT- (§ 58*)— FOBEIGIiT ANSWER— CONCtUSIVENESS. ' 

Under Rev. St. § 725 (U. S. Comp. St. 1901, p. 583), authorizlng fédéral 
courts to punish for Contempt, the flllng of a swom answer to a pétition 
expllcltly idenylng the alleged contempt is not necessarlly cpnclusive that 
défendant Is not guilty. 

[Ed. IsTote.— For other cases, see Contempt, Cent. Dig. §§ 169-1T5; 
Dec. Dig. § 58.*] ^ 

In Error to the District Court of the United States f ori the Northern 
Diyisionof the Western, District of Washington. ., 

Contempt proceedings by the United States, on relation of Elmer 
E.Todd,, Unitçd States Attorney for the Western District of Wash- 
ington/ agalnstE. tt; Kirk and another.. Froma judgriient of con- 
viction, def endaiits^ bf ihg errôr. AfSrmed. ' 

On January 23, lÔll, the United States attorney for the Western District 
of Washipgtonj l;)y pétition, lnform,éd thé United States District Court of that 
district that the plalntiffs in error had between January 16 and January 23, 
1911, approactied members of the venlre of jùrors then in attendance upon 
sald court in the Interest of one C. D. Hillman, who had been indicted for 
yiolatlon of statu tes of the United. : States, . and whose trial was set before 
that court for January SI, 1911, with the ihtent corruptly to influence saicl 
members of the venlre in behalf of sald Hillman, and with the promise and 
suggestion that they would be pard money in case they should be in favor 
of the sald Hillman. Upon that pétition the plalntiffs in error were, upon 
a hearlng before- sthe sald District Court, adjudged guilty of, contempt, and 
sentencéd to imprisonment. In its judgment, the court found the facts as 
follows; "Hhat heretofore, tp wit, between .the Ist and .23d day of January, 
1911, the défendants E. D. Klrk and M. J. Webb were engaged in a conspiracy 
and plot fo corrupt the jurors of thi^ coilrt In connection with the trial of 
the case of the United States of ^merica ys. Clarence Dayton Hillman, whieh 
is naw pending in tjiis coui't 'and ëët' fOr trial for january 31, 1911; that 
Charles MCdoy,' who is a member df said venlre, was àppifôàched between the 
Ist and 23d da^ bft Jànuài-y, 1011, by two pérsons unknown for the purpose 
of pfCerlng Mm money to'inflWéncéhis action in sald cause if he were chosen 
ÀW'à. triar ^îàraij.; that Robert C. Van Hbrïii tt'rnembet ôf said venlre, was 
corruptly approached between the two dates last aforesaid by said E. D. Klrk 
and M. J. Webb-for the; purlïose of influencing his action; in the event he 
should. be chosen as a trial jurpr in sald cause, and thatipromises of money 
were made to,himi by said Kirk if he' should, be favorable to the défendant, 
and that sald Webb counseled the maklng of said promises by said Kirk and 
aided said Kirfc in rûaking the same ;■ that sald défendants B. D. Kirk and 
M.. J. Webb between the two dates last aforesaid employed one W. H. Tyng 
to get into comwunicatlon with other members of the venirei for the purpose 
of • ascertalning: whether they eould be approached : with ofCers • of bribes or 
not The court flnds the testimony of said witnesses McCOy, Van Horn, and 
Tyngto be trueo'and that the mlsbehavior of the said Et D. Klrk and M. 
J. Webte took glace in the city of Seattle with the rknowledge on their part 
that sald men so approached and to be; approached were members of the 
venlre now in; s^ttenâance; uppn fhis court, and that from said venlre the 
trial jury in the case of Uiilted Statgs vs. Clarence , Dayton Hillman wpuld 
be, dfawn, ^nd with thb inteiit on the part pf the sald E. DiKirJc and M. J. 
Webi) torruptly tp influenee the verdict in sald cause, É(nd that said mls- 
behavior of the sald E. b. Kirk and Ji^. j; iVebb occufréd in thé City of 

•For ether casés s'éfe'àà'mè topio & § num'6bb in Cec. & Am. Dlgs! 1907 to daite, & Rep'r Indexes 
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Seattle and so near to the présence of thls court as to obstruct the admin- 
istration of justice in this court, and that said acts of said défendants con- 
stltute coutempt of this court ;" and further found that the place where the 
juror Robert 0. Van Horn was eorruptly approached by the plaintiffs in 
errer with suggestions of the payment of money for the purpose of influencing 
his action in the event that he should be chosen as trial juror in the case 
of The United States against Hillman was distant from the United States 
Fédéral Court Building, about 9 blocks, said blocks averaging 300 feet each. 

Longfellow & Fitzpatrick and Dudley G. Wooten, for plaintiffs in 
error. 

Elmer E. Todd, U. S. Atty., pro se. 

Béfore GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We find no merit in the contention that the évidence was not suffi- 
cient to justify the judgment of the District Court, who heard the 
testimony of the witnessès and exatnined the exhibits which were 
introduced in évidence. The plaintiffs in error were détectives oper- 
ating what was known as the "Kirk Détective Agency," the office of 
which was situated within one block of the United States courthoiise. 
About the middle of January, 1911, they were employed by C. D. 
Hillman, against whom the trial of six indictments was then pending 
in the United States District Court for the Western District of Wash- 
ington. The cases had been set for trial for January 31, 1911. They 
were the only criminal cases set for trial in that court prior to Mareh 
28, 1911. There was évidence that the plaintiffs in error employed 
one W. H. Tyng to go about and get açquainted with certain jurors 
whose names were on a list which they gave him of members of the 
venire then in attendance upon the court, and from which the jury 
was to be selected in the trial of the cases against Hillman. Tyng 
testified that his instructions from one of the plaintiffs in error 
were to "get jurymen." "He told me, if I went around and got any 
jurymen, he would give me $100 first, and then he said $50 a few 
days afterwards. * * * j ^^g ^g get them and bring them to the 
office if I could handle them in any way, shape, or manner." And 
he testified that the plaintiffs in error told him that they had another 
man employed on the same kind of business. C. B. McCoy, one of 
the veniremen, testified that he had been approached by two men with 
référence to the Hillman Case about January 18 or 19, 1911; that 
they wished to know if a few hundred dollars would influence him 
to land the jury, but that the men were not the plaintiffs in error, and 
were unknown to him ; and that afterwards a man who gave his name 
as Miller càlled him up by téléphone, stating that he wished to talk 
the case over with him. Robert C. Van Horn, who was one of the 
jurors on the panel, testified that he was first approached by téléphone 
by one who gave his name as Kling, who stated that he wished to see 
him about a matter of much interest, in which there would be several 
hundred dollars, and that he made an appointment to meet Kling the 
next day at O'Brien's saloon; that he met Kling, and that Kling then 
made: an appointment with him to meet: other people at Hyde's saloon 
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at hàlf past 4 on theifollowing day; that he met Klitlg at tHat saldon, 
according to appointmeijt, but the othèrs did not appear; that then 
Kling gave him a ca;r'd with a téléphone number on it, and asked him 
to calhup Mr. Webb. The téléphone number given was the téléphone 
number of the Kirk Détective Agency. Van Horn then testified that 
he called up Webb, who statéd that he would meet him at a quarter oï 
6, and said: "I hâve a friënd hère wtio wants to meet you, a Mr. 
Kirk." . At the time appointed Va^ Horn testified that he returned 
to the saloon, and that KHng then introduced him to Wel>b, and that 
Webb, in turn, introduced him to Kirk; that Kirk seemed to be under 
the impression that he was going to meet an old friend of his, a 
Robert Van Horn of Kansas City. 
The witness testified : 

"Finally, I mentioneâ to him that It was strange if he wanted to renew 
an acquaintaflce with an old friend that he should hâve gone about It in 
sucli a î'àtindabout manner, and in snch a peeuliar way of renewlng an oUi 
frlendshlp. He said, 'Weli, it was;' but there was another matter, since I 
resembled his old friend so much, and f pi" varions reasons thijt didn't appear 
to be relevant he would be glad to take up with me another matter that came 
to his mind just at that minute, if I was in a réceptive condition." 

That Kirk took him aside, and said' 'there was a matter pending in 
the fédéral courts that he was interested in. That the sum and sub- 
stance of it was that, a friend of his was going to be broiight into 
court on a criminal charge, and that they wished very much to hang 
the jury iti the case. 

"He put it to me somethihg like this: 'We don't wànt to give you some 
œoney simply to buy your opinion on a case, but we just want to know if 
you hâve an opinion a certain way, and if it is very favorable to us, and 
you wlll givé us to understand that you would still keep that opinion on a 
jury, and would hang the jury, it would be worth your while.' " 

Thè witness detailed the conversation at some length, and said that 
Kirk told him it would be worth $100; and he testified: 

"He said the case was set for trial withln two weeks, and I asked him if 
that was the Hillman case. Q. Wliat did you say? A. I asked him if it was 
the Hillman Case set for March 28tb, and I understood tbat the Hillman 
Case was set for March 28th, and I asked if it was the Hillman Case set 
for March 28th, and he said, 'No;' it was within two weeks." 

As a matter of fact the Hillman Case was set for trial within two 
weeks from the date of the conversation, and it elsewhere appears 
how Van Horn obtained the impression that the case was set for 
March 28th. The plaintiflfs in error testified denying the incriminating 
portions of thé testimony of Van Horn, but admitted that they had 
the appointment to meet him at the O'Brien saloon, and that they did 
meet him at thciHyde saloon in the manner in which he testified. 
They testified that Van Horn said.he did not want to sit on that jury, 
and that, when Kirk asked him what jury he was talking about, he 
said the Hillman j,ury. That Kirk then said, "Goodnight! I don't 
want to talk to you if you are on the Hilhnan jury;" and that Van 
Horn said that he wanted $100 cash now, and $150 when the case 
was over. That Kirk replied: "Well, if you are a juror, I don't want 
to talk to you, I hâve nothing to do with this Hillman jury. I can 
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tell you that." The explanation vvhich the plaintiffs in error gave 
of their désire to meet Van Horn was that they supposée! liim to be 
an old friend of Kirk, whom 'Kirk had known in Kansas City. The 
reason 80 given falls far short of explaining the devions and myste- 
rious methods taken to seeure the interview, and it fails to explain 
why Webb and Kirk both desired to meet Van Horn, or why Van 
Horn was requested to call up Webb over the téléphone on a sug- 
gestion from Kling that an interview with Webb might resuit in a 
transaction whereby Van Horn could make some money. On reading 
the whole testimony, we cannot see how the judge who heard it could 
entertain any reasonable doubt of the guilt of the plaintifïs in error 
as charged in the pétition: 

[2] The plaintifïs in error do not deny that acts such as those which 
are charged in the pétition and found by the court below would tend to 
obstruct the administration of j ustice ; but they urge, and this is their 
principal contention, that the acts so charged were not committed in 
the présence of the court, or so near thereto as to obstruct the ad- 
ministration of justice, within the meaning of section 725, Revised 
Statutes, which expressly provides that the power of the fédéral 
courts to punish contempts "shall not be construed to extend to any 
cases except the misbehavior of any person in their présence, or so 
near thereto as to obstruct the administration of justice." The acts 
of the plaintifïs in error, which are established by the proofs herein, 
occurred several blocks distant from the place where the court was 
held, and not upon property belonging to the United States or oc- 
cupied or used by the court. The question is, Were they committed 
so near to the présence of the court as to tend to obstruct the ad- 
ministration of justice therein? Section 725 of the Revised Statutes 
was adopted by the act of March 2, 1831 (U. S. Comp. St. 1901, p. 
583), immediately foUowing the conclusion of proceedings against Dis- 
trict Judge Peck, who was impeached for imprisoning an attorney for 
criticism of one of his décisions after the case had ended in his court. 
It was the purpose of thé act to limit the power of fédéral courts to 
punish as for contempt criticisms of judicial décisions or judicial 
officers, and it seems clear that the limitation expressed in the words, 
"so near thereto as to obstruct the administration of justice," was 
meant to apply more particularly to that class of contempts and to 
acts of turbulence and disorder committed not in the présence of the 
court, nor so near thereto as to présent an obstacle to the orderly ad- 
ministration of justice, and not to misbehavior which, at whatever 
place committed, would tend as completely to obstruct the adminis- 
tration of justice as if committed in the immédiate présence or in the 
vicinage of the court. It is obvions that any willful attempt improp- 
erly to influence jurorâ in the impartial discharge of their duties in 
a pending case, whether by attempts to bribe or otherwise, no matter 
where it is committed, is sufficiently near to the présence of the court 
to tend to obstruct the administration of justice. It is not to be sup- 
posed that in enacting the statute Congress intended to deprive the 
fédéral courts of the power to deal summarily with persons who are 
attempting to corrupt jurors who hâve been called to décide pending 
cases, for without that power the courts would be practically helpless 
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in the présence ofan organized scheme, «uch as is shown by the évi- 
dence in this case, for the purpose ofinterfering- with the administrar- 
tion of justice. There is every reason why the court should hâve the 
power to deal with such attempts at their very inception, sb as to pre- 
vent the evil, and should not be cbnfihed to. the remedy by indictment 
to punish such acts after the evil. has been accomplished. 

The question of the construction of section 725 was before the Su- 
prême Court in the case of Savin, . Petitioner, 131 U. S. 267, 9 Sup. 
Ct. 699, 33 L. Ed; 150, and Cuddy, Petitioner, 131 U.: S. 280, 9 Sup. 
Ct. 703, 33 L. Ed. 154. In the fîrst of those cases it wag held that 
an attempt to deter awitnessiin atteridance upon a court of the United 
States in obédience to a subpœna while he was in the jtiry room near 
the courtrôom ffom testifyihg for thcparty in whose behalf be was 
summoned, and offering him in the hallway of the courthouse money 
not to testify againstthe défendant, wàs^misbehavior in the présence 
of the court; and the court said that Jt -.was! "unnecessary to consider, 
as argued, iwhether the words 'so near thereto as to obstruct the ad- 
ministration of justice' Tefer only to cases ôf misbehàvior outside the 
courtrôom, or in the vicinîty of the court building, causing such open 
or violent disturbance. of the quiet àndorder of the court while in 
session as to actually interrupt the transaction of its -business." In 
the second case the petitioner Cuddy had been adjudged guilty ofi 
contempt in: approaching::one of the jurors with, the object of ini- 
properly influencing bis abtion; in the event he should be sworn as a 
juror in a case then pertding in . the ; District Court.:. In the pétition 
for a writ of habeas corpus, nothing" was said asitto the place where 
Cuddy' approached .the juror. The Suprême Court aiffirmed the judg- 
ment of the court below) denying Cuddy's application for the. writ; 
holding thàt every intendment should be made to support the judg- 
ment of the District Court when collaterally attacked, and said: 

"Whetlier the attempt to Influence the eonductof th-e tèim trial juror Mc- 
Garvin was; or wa« riot within the meaning of th« statute misbehavior so 
near to the court as to obstruct the administration of justice, however distant 
from the court building mày hâve been the place where the appellant met 
him, is a question upon which it is fiot necessary to express' an opinion." 

But JudgeBfown said (In re Edward S. May [D. C] 1 Fed. 7Z7): 

"The act does not deflne how: near the court the misbehavior must be, nor 
the charaoter of such misbehavior, and I thlnk it may be fairly construed to 
extend to any misbehavior by a juror in his capacity as such, wherever com- 
mitted, since such misbehavior neeessarily tends to obstruct the administra- 
tion of justice." 

And in Re Brûle (D. C.) 71 Fed. 943, Judge Hawley held that brib- 
ing one who was known to be a witness in a pending cause to hide 
himself and remain away from the court was contçpipt of court, and 
was misbehavior cornmittçd so near to the court as to obstruct the ad-, 
ministration of justice, although the act was done at the résidence of 
the witness ,at sonje distance from.titiç courthouse, in the town where 
the court was hçld; He said: , ;: 

"But, the statute says that the .misbehavior of a person so near thereto as 
to obstruct the administration of justice, piay be likevfise punished as a con- 
tempt ol court. If it ïs a contempt to brlbè .a witness in front of the court- 
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house door, is It not a contempt to attempt to do the same thing on the 
Street opposite the court building, or four bloclcs away? Is not the resuit the 
same? Is not the motive of the accused the same? What différence does it 
make whether the attempt Was made on the ground owned by the United 
States or at the résidence of the witness in the same town four blocks or 
about one quarter of a mile away from the court building? In one case the 
misbehavior would be construed to be in the présence of the court, and In 
the other 'so near thereto as to obstruct the administration of justice,' and 
the statuté In clear language is made to apply to both cases." 

. So in United States v. Carroll (D. C.) 147 Fed. 947, Judge Wolver- 
ton was of the opinion that a direct attempt by a person to bribe by 
persuading a witness to testify contrary to the truth in a cause pending 
or to influence the jury or any member thereof to find a verdict in 
,fayor of one party or the other, made on the strCet in the immédiate 
vicinity of the court, constitutes a direct contempt. In McCaully v. 
United States, 25 App. D. C. 411, the court said: 

"Tàere is no possible différence between the corrupt solicltation of a juror 
at the courthouse door or in the corridors' of the courthouse or in some ob- 
scure nook of the building, and apreclsely simllàr corrupt sollcitation at 
the home of the juror or the place of business of the corruptor. The offense 
is no greater in the one casç than in the other, and Its influence upon the 
administration of justice is preclsely the same in both cases. We cannot 
tlilnk that in the enactment of the statute in question Congress had any In- 
tention to instltute a topographlcal discrimination between aets which hâve 
no possible relation to the matter of greater or less distance from the court- 
house." 

[3] It is contended that, upon the déniai which the plaintiffs in 
errer made imder oath of the acts with which they were charged in 
the pétition, the court below lost jurisdiction to proceed further, and 
that the plaintififs in errer were entitled to their discharge. It is true 
that at Comrnon law, when the answer of the accused was direct and 
not evasive, and explicitly denied the alleged contempt, the ansWer 
was cenclusive, and ne évidence could be received, and it was enly 
in a suit in chancery that the court was permitted to inquire concern- 
ing the truth of the answer. United States v. Anonymous (C. C.) 
21 Fed. 761; United States v. Debs (C. C.) 64 Fed. 724. It might 
be a sufficient answer to the contention of plaintiffs in errer to peint 
to the fact that they filed no answer to the pétition, but went te trial 
upon the charges therein rriade, and that it was after the govern- 
ment had introduced its évidence concerning the f acts of , the alleged 
contempt that they gave their oral testimeny, in which they made 
déniai' under oath of the incriminating facts theretofore disclosed on 
the trial. Such oral évidence in court effered to rebut the évidence 
which had been adduced against them ought not to be held te take 
the place of the sworn answer which at cemmon law was sufficient to 
purge the accused ef contempt. 

[4] But, eveh if the testimeny of the plaintiffs in errer is to be 
taken as standing in the place ef a sworn answer to the pétition, it 
should not be held conclusive ef the contempt in a case such as that 
which is hère prçsented. In Re Edward S. May (D. C.) I Fed. 737, 
Judge Brown said: 

"But the answer must be crédible, and consistent with itself, and, If the 
responderit States fàcts whfch are Inconsistent with hls avowed purpose and 
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'tntentioB!,''tîie court wlU te at liberty to draw its own inferences from the 
fafcta Btated." , ,, 

In the Savin Case, referring to the contention that thci court in the 
contempt proceedings had refused to require service of interrogatories 
upon the accused, so that in answering them he could ptirge hims'elf of 
the contempt charged, thç court said: 

"The court could hâve adopted , that mode of trying the question of con- 
tempt, but it was not hound to do so. It could, In its discrétion, adopt such 
mode of dètetmlnlrig that question as it deetned'proper, proi'ided due regard 
was had to tUe essential rules that obtaln In ,the trial of niatters of contempt" 

In Re Perkins (D. C.) 100 Fed^ 950, it was said : 

"The question of whether a party answering a charge of contempt, whether 
by rule or otherwlse, was guilty of a willful contempt, or bas properly purged 
hlmself thereof, Is a question for the court in the exercise of a sound dis- 
crétion." 

The whole question, however, of the obligation of the fédéral courts 
to observe in law cases the common-law rule, is put at rest by the 
décision of the court in United States v. Shipp, 203 U. S. 563, 27 Sup. 
Ct. 165, 51 L. Ed. 319. Of the history of the common-law rule, the 
court said : 

"It may be that It was an intrusion or perversion of the canon law, as la 
suggested by the propoundlng of Interrogatories, and the very phrase, 'pur- 
gation by oath' (juramentum purgatorium). If so, it is a fragment of a Sys- 
tem of proof whieh does not prevall in theory or as a whole, and the reason 
why it bas not disappeared perhaps may be found in the rarity with which^ 
coutempts occur. It may be that even now, if the sole question were the la- 
tent of an aiûblguous act, the proposition would apply. But in thls case It 
is a question of Personal présence and overt acts. If the présence and the 
acts should be proved, there would be little room for the dtsavowal of Intent. 
And, when the acts alleged consist In taking part in a murder, it cannot be 
admltted that a gênerai déniai and affidavit should dispose of the case. 
♦ * * Whether or not Eev. Stat. § 725, applies to thls court, It embodies 
thé law so far as It goes. We see no' reason for emasculatlng the power 
given by that section, and makinglt sô nearly futile as It would be If It 
were construed tomean that ail cohtemnors willlng to run the slight risk. 
of a conviction for perjury can escape." 

The judgment is affirmed. ' 



TEXAS & P. RT. CO. v. UAILROAp COMMISSION OFtOUISTANA et al. 
(Circuit Court ofAppeals, Fifth; Circuit November 22, 1911.) 
No. 2,174. :.:■-. 

1. Caeriebs (§ 12*)— State Reoulation or Rates— Pkbsumption or Reason- 

ABLE.VES8.. 

Rates to be charged by a rallroad company, made by a state raUroad 
comniiiisloii, .çharged by law wH;h the duty of flxing just and reasonable 
rates, arôprésumptlvelyjust and reasoriâble, although the statute does 
not eipréssly make them so, and the burden rests on the rallroad com- 
pany to prove to the contrary béfoïe it is;,entitled to an Injunçtion to 
restrain th^lr enforcemeut. i ! , ;, 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 7-20; Dec. 

Dlg. § 12.*] 

•For otber cases see same toplc & S ncmbbb in Pec. & Am. jPlss. 1907 to date, & Rep'r Indexe* 
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2. Casiîieeb (I 12*)— State Régulation of Rates— Suit to Enjoin Enfokce- 

MENT OF OeDEK— SUEFICIBNCT OF EVIDENCE. 

In a suit by a railroad company to enjoin the enforcement of an ordei 
made by a state railroad commission, fixing rates on a single commodity, 
«n the ground that such rates are unreasonably low and confiscatory, it 
îs incumbent on complalnant to show as near as may be the expense of 
rendering the particular service, aud it is not suflBcient to entitle com- 
plalnant to the relief demanded to show that the percentage of réduction 
made by the order, if applied to ail the traffic of the company, would re- 
duce its income below what it Is reasonably entitled to earn. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 7-20 ; Dec. Dig. 
§ 12.*] 

3. Caebters (§ 12*) — State Régulation of Rates— Valu ation of Propbrtt. 

The aggregate amount of outstandlng stock and bonds of a railroad 
company is not a proper measure of the value of Its property for rate- 
fixihg purposes. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. i 12.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

Suit in equity by the Texas & Pacific Railway Company against the 
Railroad Commission of Louisiana and others. Decree for défend- 
ants, and complainant appeals. Affirmed. 

B. J. Mayer, T. J. Freeman, Chas. Payne Fenner, and W. B. Spen- 
cer, for appellant. 

T. M. Miller and Walter Guion, for appellees. 

Before McCORMICK and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. The bill was filed in this case by 
the Texas & Pacific Railway Company against the Railroad Commis- 
sion of Louisiana and the members of the commission, in which it 
was sought to enjoin the enforcement by the Railroad Commission 
of what is called "Order No. 484," being an order fixing the rates 
on çotton seed and cotton seed products on the Texas & Pacific Rail- 
way in Louisiana. 

The order in question is as follows : 

"The commission havlng under considération the record In this case, and 
after full hearlng and investigation, findlng the rates on cotton seed and cotton 
seed products on the Texas & Pacific Railway In Louisiana to be excesslveiy 
liigh, as compared with the rates on other railways in Louisiana and in 
other States, and in some Instances discriminative and unjnst to certain lo- 
calitles, and believing the best interests of the gênerai public will be sub- 
served by the establishment of a uniform mlleage rate on the commodities 
named, it is therefore ordered that the following rates be and are hereby 
established on cotton seed and cotton seed products to be transported be- 
tween points on the sald railway In Louisiana." 

Then follow the rates fixed according to mileage. 

The bill (allèges that prior to the passing of Order No. 484 the 
Railroad Commission had declared the then existing tariiï of rates 
to be fair, just, and reasonable. The bill further allèges that the tar- 
iff for the handling of commodities within the state of Louisiana has 
already been reduced as Jow as consistent with earning a fair return 

*For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Icdeze» 
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for t'hèopefatïôii of Said road/ and upôiithe capital invested in it» 
property, i^nd.ithat.the financial and physiçaf çô,nditiprts are such that 
it cannotafford to hâve its revenues reduced any further without 
seriously irhpairing the ability of the Company to furnish the char- 
acter of service; dêmanded by the public in the opération of its prop- 
erty, and to meet its just fixed charges and operatjng expenses. The 
bill further allèges that the rates fixed by this order of the Railroad 
Commission are unreasonable and unjust; that the proposed tariff 
on cotton seed and cotton' seed products "îs unjust and unreasonable 
in itself, and is not justified by any condition either surrounding the 
movemênt of'said tariff itself or by the financial or physical condi- 
tion" of the railway aompany's property. ' 

There was an answer to the bill, in which it is stated that they 
deny that prior to the time of the filing of Order Nb. 484 the railway 
Company had in force and effect a tariff of rates on cotton seed and 
cotton seed products moving betw:çen points within the state of Lou- 
isiana that was just, fair, and reasonable, but, on the contrary, they 
aver that while said complainant did hâve, in effect, a tariff of rates 
on said articles prior to .that date which had been filed with the défend- 
ant Railroad Commission, and adopted in the absence of any com- 
plaint, the said tariff, as said commission subsequently held, was un- 
just, unfair, excessive, and ùni-easonable. They deny that they hâve 
at any time, as was alleged in the bill, declared the èxisting tariff of 
rates before the promulgation of Order No. 484 to be fair, just, and 
reasonable, so that in dealihg with tWs question ' in Order No. 457, 
while they declined to make any change at that time, they left the 
question to be determined as it might thereafter arise and as the sit- 
uation might thereafter exist, ' and 3eny that the rates fixed by Or- 
der No. 484 are unfair, unjust, and unreasonable, or a rate that would 
not afford to said railway a reasonable return for the services ren- 
dered in transporting said commodities. ' 

The case came to an issue and was ref erred to a spécial master, who 
appears to hâve had ' f ull hearingé on the question, and filed a very 
complète and elaborate report. The master reached the f ollowing 
conclusions in the case: 

"As I understand the évidence In the recoM and the law applicable, I àm 
çonstralned to hold that the 'tariff of rates which the défendant Railroad 
Conimission of Louislana proposes td establish by its Order 484, attacked in 
th'is cause, is not fair and just and reasonable; beeause: 

"First. The proposed tariff of rates ■woTlld'^'i'educe thè incomé of the com- 
plainant, though, even as it îs; the incoine does not yield a reasonable re- 
turn on the investment, and' îS' otherwlSe insufficient to enable the com- 
plainant to perforni fully and cômpletely the d'uty which the law imposes 
upto a publie carrier. ' ;■ " '; ' ' ' 

"Second. It imposes a greaterdharge for a 50-mile haul to a mill, outside 
of Gretna and New Orléans, than it does fpr a, 100-mile haul to the latter 
to-syns. .''!''::, :,— !:■■,-,■• 

"Third. The flat charge of three (3) cents për One hundred (100) pounds, in 
addition to the regular schedUle, whiolst mllJS outside of Gretna and New 
Orléans' must pay, unless tljey ship .a certain : amount of product, is grossly 
excessive when added to the regùlar rate for distances of five, ten, flfteen 
miles and other short hauls, as compared wltti long hauls, since the per cent, 
of inerease is far greater on the regUlat' raté fût short than for the longer 
hauls. ' 
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"Fourth. That, without any reason given In the record, the tarlff discrim- 
inâtes in f avor of the mlUs in New Orléans and Gretna "by relieving them of 
the additional charge, which it imposes on ail other mills, unless they com- 
ply wlth a more or less onerous obligation. 

"For thèse reasons and ail others given in the body of the report, it la 
my opinion that the prayer of the coiùplainant should be granted." 

There were exceptions to the master's report, and the same were 
heard in the Circuit Court. The opinion of Judge Foster, who pre- 
sided in the case, which does not appear to hâve been reported is as 
follows: 

"In thls case the Texas & Pacific Kailway Company filed its bill against the 
Railroàd Commission of Loiilsiana for an injunction to restraln said com- 
mission from puttlng or continulng in force or effect a certain tarife of rates 
on cotton seed and cotton seed products, promulgated December 13, 1905, 
and to lie efCectlve February 1, 1906, designated as Order 484; and also for 
the eancèllation and anrinlment of said order, on the grounds that said 
rates are unreasonable and unjtist. In diie course the matter was referred 
to a master, and It is now bëfore me on exceptions to his report. 

"A mass of testiniony , and bther evlderiCe was ofCered bef ore the master, 
and hls report shows painstàklng care lu considertng It. He fixes the value 
of the entire Texas & Paclflc System at §93,,'}85,341.32, ba.sed on the amount 
of mortgage bonds $54,621,5,31, and outstanding capital stock $38,763,810, 
and he approximates the value per ■ mile at $50,610.07. He also finds tliat 
complalnant earns about 4.6 per cent, per annum on its total capitaliza- 
tlon, and that the proposed rate would reduce complainant's Income $23,775 
a year. From thèse figures the master flnds the rates complalned of to be 
unreasonable and unjust. The master also held that the order of the 
Railroàd Commission is entitled to no presumption whatever, but it is not 
clear what bearing he allowed this to hâve upon his flndings. Th-e défend- 
ants hâve excepted to the master's flndings, and urge that the complainant 
has falled to show the cost or value of the particular service in question, and 
had produced no évidence of its investment in Louisiana. They also contend 
that the order of the Railroàd, Commission must bé presumed to be valid 
until the contrary is shown. It appears that. In 1904 eomplainant ralsed its 
rates materially on cotton 'seed, ïrom other points in Louisiana to New Or- 
léans apparently to favor certain interior inills from which it also got the 
outhaul. It is conceded in argument that the average old rate was $1.50 
and the eomplainant raised dt to $3, while the schedule adopted by défend- 
ant puts it at $1.90. 

"Complaint was made by certain shippers, and the commission Instituted 
an inquiry, extendlng over a year, and holding several meetings, notifying 
both railroads and shippers to appear, and giving them ample opportunity 
to be heard. The commission found the rates of the Texas & Pacific Railway 
Company to be excessively high,, as compared to the rates of other railroads 
in Louisiana, and in some other states, and in some Instances discriminatlve 
and unjust, and on December 12, 1905, issued Its order, herein complalned of. 

"The Railroàd Commission of Louisiana is an élective body, created by 
the Constitution of 1898, and is charged, among other dutles, with the fixing 
of just and reasonable railroàd rates. By the same organic law any party 
aggrieved is given the right to apply to any court of compétent jurisdictlon 
at its domicile, fixed at Bâton Rouge, for a revision of the commisslon's 
flndings. The law creating the Railroàd Commission of Louisiana does not, 
as is the case in some other states, make its flndings and orders prima facie 
valid and correct, but I am çpnvinced that in this case its Order 484 is 
entitled to thé presumption' that the rates thereln fixed are reasonable and 
fair, and that the burdén is clearly upon eomplainant to show to the contrary 
before it can be accorded the relief it seeks. M. L. & T. R. R. v. R. R. Com- 
mission of La., 18,031, Suprême Court of La. [(La.) 53 South. 890] decided 
November 4, 1910. R. R. Commissiyn of Louisiana v. Cumberland T. & T. 
Co., 212 U. S. 414 [29 Sup. Ct. 357, 53 L. Ed. 577]. 

"As I understand the jurisprudence, It is well settled that in fixing of rates 
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by legiSte-tlte autborlty ou aiainglecororaodity;. th,e expenses of cendei-ing the 
partieulftc; Service inust first bei.consifleBeâsiKn^' tjie rates «o graded as: to 
pay tliisileost and .cofttribute-a'ijust psoïwryipn tp a: fair and reasonable re- 
turii on the iuvestmeut. No effort wias^iroad^hby: Comi)lain?.ntS; to .stiow.' the 
odst'Oft'thie ipartidular; seryiee in questioD., to. wit, tbe moyeipient. of cottou 
seed aud" (ïottoa seed productSi And: iComplainant lias al?o ,failed, to .^liow 
its investment in Louisiaua, except to fix the amount of its outstandini^ stock 
and bondg,;\vhiçji ^^î(il,uldalftt, be. taken as,eoiK;lijisi,ife ,proof., ,As agaiutit tliis, 
tbere is eyideaçe .tendiif'g to -sbo^' tbat^ cqmpjiiinant b^s construct^d a braiich. 
rallroad în 'Louisiâna froni Cyliress to Shrevepjirt, à dlstanCe' of 8l miles, 
at an âveràéé ' èost ôf ,?2(),405 ' péi-' nille; and tt'ls fthown' that ItS'road is re- 
turned for taxes at $10,000 per mile for Its main line, and $5,000 per mile? 

for. it» ■ brançbies,,. ,■ ■,■; .,,,, ,.;,^, ,■;■,.■ ,..,,.: .■,. .,,. ■ i 

■ "I, am weU.axvare tbat iii:ft; great/many , Instances ît, is weû nigb ini- 
poss^bl^ to <sho;viî[;tbe cost of , service,, 'Biit-.çp. a cominoàity wbichmovés iii 
large giiantitleg.j pver comparativelj, .sho]'^ #^tances, every , seaispn, and on 
a rallroad, as weH managed asthf' ïexa^ & .Pacific is shown';by the évidence 
to be,i,it oughtr;Hpt t» b© inipr^fltiqable ' f p dd so wjtb reasopable çertainty. 
Nor should it;,be dlfficult to sbow, the vaille, ol the roàa's investment iii 
Louisiana. Oçtlie wbole>, I am cortvinq^, çbiï|plainant bas not niàfle put 
its case and tbe master's conclusiops : ^ç^ noti §»PBO,rted by the etidence. Tbe 
exceptions to tbe master's report \yillb& sustalned,^na, the bill dismissed 
without préjudice." ,, 

JudgeFoster 's action in sustaining:the'exceptions and refusing to 
sustain the 'master's report seëins to be fcasëd on the foUowing rea- 
sôns: ,; •■.'•':,,.. ' ''.' ' 

[1] First. He found that the master erred in holding that the or- 
der of the Ra;ilroad Commission was npt entitled to a presumption in 
ïavor o'f its correctness, and héld that thë prder' was entitled to the 
presumption , that the rates thereiij, , fixed ' 'weré , reasônable', and fair, 
and that the biirden was upon the complainant to show the contrary 
before it coûldbéafiforded the relief sought. ' In this he was clearly 
correct. R. R. Commission' of Xouisiatia v. Cumberland T. & T. 
Co., 212 U. S. 414, ;29 Sup. Ct,.,357, 53,L'..Ed. 577. l'his error of 
the master's would of itself be sufficient to throw doubt on the cor-r 
rectness of his 'réport. Where the question -is aS' to whether a given 
tarifif of rates is,, confiscatory, or at ,,least unrea.sonable and unjust, 
and the solution,, dépends upon the, value of the propeirty, its earning 
eapacity, cost of service, and the like, there would be a very great 
différence irt viewing the tase as thé master did, asonè without any 
presumption whatever in its. fav'ot, , and; on the other hand, as one 
fixed by a compétent constitutiqnaî body with pow,er to ,fi?c rates, and 
whose action is prima facie corifect. In Cumberland T. & T. Go. 
Case, supra, it is held that "ratés fixed by a body having jurisdic- 
tion, after investigation based <3'n reports of the corporation render- 
ing the service, are prima f acie fàir and valid, and the burden of proof 
is on the i complainant that they are confiscatory or unreasonable." 

[2] Thé nëxt grpund upon which Jûdge FoSter bases his opinion 
that the master's conclusions are incorrect "is the failure of thë rai!7 
way Company to show, the case being one where rates are fixed on a 
single commoditj^', the expense- of rendering. the particular service, 
ànd if the rates fixéd are suéh às' to pay thç côsts of this service and 
contribute a just' proportion tO: à^fair and reasonablè return on the, 
investment. What the railway Company appears mainly to rely upon 
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as to the loss to it from the commission's rate ;on cotton ; seed ând 
cotton seed products-is taken from thç testimony of H. L. Red,field, 
who is assistant gênerai freight agent of the company. The eighth 
interrogatory to Redfield is asfollows: 

"State- whether or not you hâve had prepared a couiparatiYe statemeiit 
Showingttie actual iiioyement of Gotton-:see(l aiid cottoo seed prodncts under 
the présent tariffi ■ot rates and the revenues , dei-ived theref rom for the year 
ending December :n, 1905, and tlie réduction that would hâve been made 
in said revenue liad; the c^nimoditylnoved nnder the proposed eomuilssion 
tariff \yhich is coutested hereinV it you state that yoù hâve had such a 
statement made out, then plèase attachsanie as a yian df your ahswer to'thîs 
auestion, marked 'Exhibit B,' also stote fuUy ho-\v sald statement is made 
up and what said statement shows?"' 

To the eighth interrogatory the witness answers: 

"I hâve prepared from the records a statement showing the actual movement 
of the tràffic on the rates now in effect. The amonnt of trafflc moved under 
the rates now in efl'ect for the year ending December 31, 1005, and the actual 
revenue derlved from the movement of the trafîic nnder the présent rates, and 
also the revenue that would hâve been derived f rom the movement of the same 
under thfe commission's proposed rates. This statement shows that the total 
number of cars handled wais 2,876 ; weight of commodity 11,3,593,061 pounds ; 
revenue derived from the actual movement under tariff .Ç114.619.47; the revenue 
that would hâve been derived under the proposed tariff of tiie Txiuisiana 
Commission $90,823.52; différence between revenue that was actually re- 
ceived and revenue under the proposed tariff, $23,795.95." 

There is nothing in this, of course, to show the cost of the particu- 
lar service. The argument seems to be that, applying the per cent, 
of réduction (20 per cent.) made by the commission order on cot- 
ton seed and cotton seed products to ail the traffic of the railway 
company, it would mean a loss of something over $12,000,000. Con- 
ceding the fact of thé 20 per cent, réduction in the income from the 
spécial commodity in question hcre, we do not think that the applica- 
tion to àll the traffic, as proposed, is sound. In Minneapolis v. Rail- 
road Co., 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 1151, it is said in 
the opinion by Mr. Justice Brown: 

"In exercising its power of supervising such rates the commission is not 
bound to reduce the rate upon alJ classes ot freight, which may perhaps be 
reasonable, except as appliéd to a particular article; and if, upon examlning 
the tariffs of a certain road, the commission is of opinion that the rate upon 
a particular article, or class of freight, is disproportlonately or unreason- 
ably high, it may reduce such rate, notwithstanding that it may be Impossible 
for the company to détermine with mathematical accuracy the cost of traus- 
portation of that particular article as distinguished from ail others. Obvlous- 
ly snch a réduction could not be shown to be unreasonable simjily by provuig 
that, if applied,,to ail classes of freight, it would resuit inan unreasonahly 
!ow rate." 

[3] The further reason we understand to control the judge pre- 
siding in the Circuit Court in this case is the fàilûr'e to show satis- 
f actorily the ; real value of its propefty in I^ouisiana. The judge, 
speaking of the mastèr's report, says : 

^l'He. fixes , the value ot the entire Texas & Pacific System at $9?.,.385,341.32,. 
based onthe amount of mortgage bonds $54,621,531, aud outstanding capital 
stock $38,763,810, and he approxlmateis the value per lUile at $.50,610.07." 
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He aiso sayS'thatr 

"Complalnant hab' also falled to show its Investment In Loulslana, except 
to flx the amouflt ot Its outstandlng stock and bonds, wUch should net be 
taken as concluslve proof. As against thls, tliere Is évidence tendlng to 
Bhow that complainant has constructed a branch railroad In Loulsiana from 
Cypress to Shreveport, a distance of 81 miles, at an average cost of $20,405 
per mile; and it is shown that its road Is returned for taxation at $10,000 
per mîle for Its main line and $5,000 per mile for Its branches." 

That the judge is right in holding that this is not a satisfactory 
wày to reach the trué value of railroad property seems to us clear. 
In Smytb v. Ames. 109 tj. S. 466, 546, 18 Sup. Ct. 418, 434 (42 L. 
Ed. 819), in the opinion by Mr. Justice Harlan, the proper way of 
reaching the value of the property is stated as f ollows : 

"We hold, however, that the basls ot ail calculations as to the reasonable- 
ness ot nates to be chargea by a corporation maintaining a hlghway under 
législative sanction must: be the fair value of the property belng used by It 
for the <;onvenience of the public. And, In order to aseertaln that value, the 
original cost of construction, the amount expended In permanent improve- 
ments, the amount and market value of its bonds and stock, the présent as 
compared wlth.the original cost of construction, the probable earning capacity 
of the ;property under particular rates prescribed by statute, and the sum 
required to jneet operatlng expensea are ail matters for considération, and 
are- to be given such welght as may be just and right in each case. We do 
not .say that there may not be other matters to be regarded in estimating 
the value of the property. What the company is entltled to ask Is a fair 
return upon the value of that whlch it employs for the publie convenlenee. 
On the other hand, what the public is entitied to demand , is that no more 
be exaéted from it for the use of a public hlghtvay than the services rendered 
by It ài*6 reasohably worth." 

Themaster found the value of the entire railroad to be $93,385,- 
341.32, this, estimate of the value of the railroad being based, as bas. 
been stated, on the amount of outstanding stock and, bonds. Clearly 
this method of reacbipg the value of th^, railroad was unsatisfactory. 
and does not comply with the rule laid down in Smyth y. Ames, supra. 

'W^e think it upnecessary to consider spme other questions discussed 
in the case because the judgment of the Circuit Court was evidently 
based upon the matters whiçh hâve been referred to above; that is 
(1) the manifest error of ,the master in failing to allow any presump- 
tion, in favor of the correctness of the commission's action, (2) the 
failure on the part of the railway comparty to show the cost of serv- 
ice iti handling the particular cOmmodity involved hère, and (3) the 
action 'of the master in basing the value of the i-âilway company's 
property in Louisiana on the amount of stock and bonds outstanding 
and therein failing to comply with the rule announced by the Su- 
preiïie Court as to whàt sHbuld be considered in reaching the fair 
value of railroad property. 

The first and thii-d gro^mds just stated, upon which the court based 
its conclusion, are clearly correct, even if the second be somewhat 
doubtful on account of thé difficulty qf showing the cost of service 
as to a particular commodity; This justified the court in refusing to 
confirm the master's report, unless that réport be so clearly correct 
that -it should be sustained notwithstânding the errors of law just 
mentioned. We do not so consider it. On the contrary, starting out 
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with a presùtnption in favor of the correctness of the commission's 
action, we think the évidence wholly insufficient to overcome this 
presumption, and to show clearly and satisfactorily that the rates 
fixed would be confiscatory, or even unjust and unreasonable. 

The judgment of the Circuit Court in this case is right, and the 
same is affirmed. 



PETERSON V. TILIvINGHAST. 

(Circuit Court of Appeals, Sixtli Circuit. December 5, 1911.) 

No. 2,138. 

1. BiLLs AND Notes (§ 96*) — Deeenses—Accommodation. 

It is a défense to a note in tlie hands of a national bank's receiver 
that it was given in good falth to the bank solely for its accommodation, 
and on agreement that the bank would provide for its payment, and nev- 
er call upon défendant maker to pay it. 

[Ed. Note. — For other cases, see BlUs and Notes, Cent. Dig. § 1C5 ; 
Dec. Dig. § 96.*] 

2. BiLLs AND Notes (§ 503*) — Evidence— Admissibility. 

Where a maker sued on a note by the payée bank's receiver claimed 
that the note was given for the bank's accommodation, and the receiver 
claimed that it was given for the beneflt of anotlier corporation in 
which the maker was interested, it was error to refuse to permit hlm to 
show the amount of the eompany's stock for comparison with bis hold- 
ings. 

[Ed. Note.— For other cases, see Bllls and Notes, Dec. Dig. § 503.*] 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

Action by PhiHp Tiilinghast, receiver, against A. W. Peterson. 
Judgment for plaintiflf, and défendant brings error. Reversed, and 
new trial awarded. 

Aaron A. Ferris (M. M. Riley, on the brief), for plaintiflf in error. 
C. B. Wilby (Philip Tiilinghast, on the brief), for défendant in 
error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOELISTER, District Judge. 

PER CURIAM. This action was brought by Tiilinghast, as re- 
ceiver of the First National Bank of Ironwood, Mich., to recover 
upon two promissory notes made by Peterson. AU questions con- 
cerning one of the notes were eliminated in the court below, and the 
présent controversy relates only to the other. It is a demand note, 
dated October 1, 1908, payable to the order of the bank for $2,500, 
with 6 per cent, interest. At the close of ail the évidence offered, a 
motion to direct a verdict for the full amount of the note with in- 
terest was granted; and the amount was subsequently reduced to the 
extent of a deposit existing in the bank in favor of Peterson. Judg- 
ment was thereupon entered for the balance due, $2,693.75, with in- 
terest from the date of the verdict. 

•For otàer cases see same toplc & S numbeh ta'Dec.' & Am. Digs. 1907 to date, & Rep'r Indexes 
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To the; déclaration a plea of theigeheral issue wasinterposed,- with 
notice of spécial défense' that the note was executed solely for the 
accommodation of the bank, and upon an express agreement that the 
bank would provide. f or its payment and never call upon Peterson to 
pay the. note. Spécial instructions to the jury were requested in Pe- 
terson's behalf and ref used ; and under the assignments of error 
several questions of law are presented, which, so far as necessary to 
pass upon, will be stated as we progress. The main complaint of 
error concerns the instruction to the jury to return a verdict in favor 
of the receiver. 

Peterson testified that the cashier of the bank asked hini if he would 
sign a note for the bank for $5,000, to which Peterson replied that 
he did not think bis note for that amount would look well in the 
bank, because he had some paper there already. The cashier then 
stated "that he did not propose to bave it in the bank," indeed, that 
he did not know whether he would use the note at ail, but that, if 
he did, hç, would use it "for the.purpose of raising money from some 
outside bank." Peterson told him that he "might sign a note for 
half that amount to accommodate them,,if he thought that that would 
do tbem, any good;" and, further, that the cashier told him that, if 
he gave a note, he "should never hâve to pay, because that would be 
takeii, care of by the bank." Peterson testified, also, that he had 
known tl>e bank since 1890, that he had several deposits there, and 
that "the réputation of the bank for solvency and prosperity was 
first , class.;" also, that the président and cashier "were considered 
among our best men and were considered wealthy." It was admitted 
by the receiver as a f act : 

"That this.bauk was then (at the date of the transaction) of high réputa- 
tion, and that Mr. Peterson had eutire confidence in its solvency and responsl- 
bility, and that he had no reason to hâve any suspicion on that subject." 

Peterson was asked on cross-examination whether he had beeri 
requested to sign the note "for the Harqua Hala Mining Company 
so the money could be raised to pay its floating debt," and also vi'heth- 
er he had not repeatedly admitted that the note was given in the 
interest of that company; but he denied that he' had been so re- 
quested. or that he had made any such admission. He did admit, how- 
ever, that at the date of the note he was interested in the company 
to theextent of 110 shares of the par value of $10 each, and that he 
had about, the same amount of its bonds. The receiver gave proof 
on rebqttal by himself and two other witnesses tending to show that 
Peterson stated to them : 

"That-he ga,,ve the .$2,500 note in question at the request of Mr. Larson 
(the bank's cashier) for the lienefft of the Harqua, Hala Mining Company 
* * » for the imrpose of having such note dlsdotinted by the bank, to 
raise moriéy for the mining company." 

■ • ;■; ! ■ . ,1.. ■ , ■ ■ ... '■,■ ■■■ .: ■ : 

In , the .course ,of Peterson's testimony this ocçurred ; , 

"ïhe Court: And your understandlng . was that he (Larson) was to send 
it; if li,e, used; it , (tjie note), he.vyas to^ send it to a bank . at Mllwaukee, or 
.sôinëwhere èlse, to te discountèd? A, -That was lils statement that. if he 
used it at ail, he would use it outside of the city, and I think he meutioned' 
.Mijwaukee, but thât I am iiot surç.,;pf, .. The (Jouvt: Did you eyer mider- 
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Stand t.liat it might be discomited at some bank away, whatever one he 
selectedV A. Yes, sir." 

It was stipulated that at the time of the failure the bank's books 
showed a capital of $50,000 and a surplus of $20,000; that claims 
had at the time of the trial been allowed for $614,000 ; and that, in- 
cluding the proceeds of 100 per cent, assessment, the bank will net 
pay more than 30 per cent, to 35 per cent, of its liabilities ; that "the 
bank was insolvent at ail times from and after October 1, 1908" — 
the date of the note. It appearèd by the books of the bank that this 
$2,500 note was passed into its assets in October, 1908; and it was 
conceded by Peterson's counsel that a national bank examiner on 
November 20, 1908, "found among the assets of the bank the $2,500 
note in question, and in his examination treated it as part of the as- 
sets of the bank." 

The learned trial judge reached the conclusion that: 

"In tlie ordiuary case of an accommodation note slven to a national bank, 
it is a.ïalnst the theory and policy of tlie law and asainst tlie proiier rnles 
of pnlilie policy to permit the giver of the note to deuy liability upon 
such note." 

And later the court stated that since ït — 

"appears by Teterson's statenient that this note was given by him as an 
accommodation to the bank. and, for the pnrpose of beeoming a part of the 
assets of the bank. I direct you that he cannot novv be permitted, against 
the receiver of tlie liank, under the circumstances of insolvency hère exist- 
ing, to deny liability; and you will, therefore, render a verdict in this case 
for the sum," etc. 

[ 1 ] We think the action of the court below must be tested by the dé- 
cision in Rankin v. City National Bank, 208 U. S. 541, 28 Sup. Ct. 
346, 52 L. Ed. 610, affirming that of the Circuit Court of Appeals of 
the Eighth Circuit in the same case, though appearing in that court 
in the name of the predecessor of Rankin as receiver, viz. : Cherry 
V. City Nat. Bank, 144 Fed. 587, 75 C. C. A. 343. The controversy in 
that case had its origin in a complaint of a bank examiner of ex- 
cessive loans made by the Guthrie Bank (Oklahoma Territory). The 
Guthrie Bank, through its président Billingsley, entered into an ar- 
rangement with the City Bank (Kansas City) under which the City 
Bank accepted a note in its favor for $30,000 signed by Billingsley, 
and opened on its books a spécial account for that amount in the name 
of the Guthrie Bank. The City Bank had been advised of the pur- 
pose of this transaction by letter from Billingsley stating (208 U. S. 
542, 28 Sup. Ct. 347, 52 L. Ed. 610) : "My reason for wanting this is 
that I hâve that amount pf excessive loans that the department is 
kicking about. * * * You will not be out any money and loan 
and deposit will offset each other on your books." The Guthrie Bank 
had a gênerai deposit with the City Bank, but it was agreed that the 
Guthrie Bank should not check against the spécial deposit account; 
the arrangement was characterized by Mr. Justice Holmes as "a 
scheme for a separate paper transaction." Billingsley subsequently 
sent a letter, with his note, to the City Bank stating that he had given 
the Guthrie Bank his check on the City Bank for the amount of the 
note, and that the Guthrie Bank would keep the $30,000 with the City 
192 F.— 19 
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Bank until the note was retired. In short, the scheme was carried 
into exécution in the Guthrie Bank and in a manner in some respects 
not known to the Gity Bank. The three objectionable notes were 
taken out of the Guthrie Bank's assets and possession. The $30,000 
note fell due and another loan for a less sum ($25,000) was, like the 
first note, credited in the specialaccount to the Guthrie Bank under 
the same arrangement. The Guthrie Bank failed and its receiver no- 
tified the City Bank that the note was not a liability of the Guthrie 
Bank, and that the City Bank would be held ; and suit was brought 
to recover the amount of the apparent spécial deposit. The City 
Bank, having no knowledge of the Guthrie Bank's failing condition, 
on the day of the failure charged the note to the spécial account and 
returned the note duly canceled, closing the account. 

The contract was treated in the décision as one made between the 
banks and as governing ail that happened later (208 U. S. 545, 547, 
28 Sup. Ct. 348, 52 h. Ed. 610) ; and say the court : "The whole busi- 
ness from beginning to end was and was intended to be a mère juggle 
with bocks and paper to deceive the bank examiner." Again (208 U. 
S. 546, 28 Sup. Ct. 348, 52 L. Ed. 610): 

"As between the banks no one got any money, and the only benefit of the 
loan in fact or contemplation was a swindle upon the bank examiner. If 
the City Bank should be held it would be held wlthout ever having re- 
ceived a quid pro quo except In the most narrowly technical sensé. The 
considération would be the delivery of Billingsley's note by the Guthrie 
Bank." 

The City Bank's liability was measured by its exact promise. It 
agreed to crédit the loans against the notes which it held, on the ex- 
press condition that no checks should be drawn against them, and 
that the notes at maturity should be charged against the account and 
so extinguished. Of this it was said (208 U. S. 546, 28 Sup. Ct. 348, 
52 L. Ed. 610) : 

"We perceive no suffleient ground for substituting a fiction for the only 
promise the City Bank ever really made. If the Guthrie Bank had sued 
while it was a going concern it could not hâve reeovered, and the receiver 
stands no better than the bank." 

Recovery was disallowed both in the Court of Appeals and the 
Suprême Court. It is to be observed, however, that Mr. Justice 
Holmes twice called attention to the fact that counsel in the case (208 
U. S. 545-547, 28 Sup. Ct. 348, 52 L. Ed. 610) "agreed that it was 
not contended that the contract was illégal because it enabled a false 
showing to be made of the condition of the Guthrie Bank." This 
disclaimer was regarded as having possibly aflfected the findings of 
the trial court, and for that reason that aspect of the case was not 
considered. This language immediately follows (208 U. S. 547, 28 
Sup. Ct. 349, 52 L. Ed. 610): 

"It would not help the plaintifif. McMullen v. HofCman, 174 U. S. 6.39 
[19 Sup. qt. 839, 43 L,. Ed. 1117]." 

It cannot escape attention that the agreement of counsel not to 
contend that the contract between the banks was illégal could not hâve 
been because the contract did not provide for a spécial deposit ac- 
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count, and so enable "a f aise showing to be made of the condition of 
the Guthrie Bank." Further, it is indisputably true that the City 
(Bank was in the very first letter it received advised of the exact ob- 
ject intended to be accomplished through the spécial account. It was 
aiso advised by letter that Billingsley had given the Guthrie Bank his 
check on the City Bank for the amount of the loan. Plainly, the 
City Bank knew that the spécial deposit was to be employed to re- 
tire the objectionable notes in the Guthrie Bank. The fact then that 
the learned justices concurring in the décision of the court did not 
consider "that aspect of the case" cannot aid the receiver hère any 
more than it was allowed to help the receiver there; for the alterna- 
tive reached there was that, if the contract was illégal the law leaves 
the parties as it finds them, because (208 U. S. 547, 28 Sup. Ct. 346, 
52 L. Ed. 610) McMullen v. Hoffman was made the basis of the 
alternative. 174 U. S. 639, 670, 19 Sup. Ct. 839, 43 L. Ed. 1117. 

So far then as Peterson's liability to the Ironwood Bank upon the 
theory that the note in question was a mère accommodation is con- 
cerned, we are unable upon the présent record to perceive why this 
case is not ruled by the décision in Rankin v. City National Bank. 
True, it does not appear in either of the reports of the Rankin Case 
whether the insolvency of the Guthrie Bank involved loss to the de- 
positors or not; but if it did not, and that fact was regarded as 
important, it is to be presumed that it would hâve been noticed. 

In view of the City Bank's connection with the scheme resorted to 
in that case, as before pointed out, to deceive the bank examiner 
respecting the assets of the Guthrie Bank, the relevancy of the dé- 
cision to the main contentions made hère is apparent. It is contended 
that, when Peterson gave the accommodation note (making it payable 
to the order of the Ironwood Bank) for the purpose of being dis- 
counted in some other bank, he was chargeable with knowledge that 
false entries would bave to be made in the books of the Ironwood 
Bank. It is also contended, and it was so held below, that there 
must be imputed to him knowledge that the proceeds of the dis- 
counted note were to be used to swell the assets of the bank; and 
consequently that the theory and policy of the law forbid him to 
deny liability. The inévitable logic of charging Peterson with the 
conséquences of false entries and increasing the bank's assets, as the 
basis of precluding him from denying liability, is to brand the trans- 
action with illegality. 

Now, whatever effect might rightly hâve been accorded to the agree- 
ment of counsel in the Rankin Case not to contend that the contract 
between the banks was illégal, it is to be borne in mind that it was 
admitted by the receiver as a fact in the présent case that at the 
date of giving the note the Ironwood Bank was "of high réputation, 
and that Mr. Peterson had entire confidence in its solvency and re- 
sponsibility, and that he had no reason to hâve any suspicion on that 
siibject." Can the receiver consistently both admit that there was 
no reason for suspicion, and insist that Peterson was bound to sus- 
pect — and so to forecast the conséquences that might follow his act? 
There was certainly as much reason for applying a similar rule to 
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the City Bank in the Rankin Case as there is for applying it to Peter- 
son in this case, if indeed there was not more reason for doing so. 

Furthermore, it is to be noticed that the bank did not 'in fact cause 
the note to be discounted, and that, instead of doing so, it pursued 
a course not originally contemplated by the parties, and never by 
Peterson. Despite this fact, it is insisted in effect that the original 
purpose to hâve the note discounted, and also the Conséquences of 
that sort of a transaction, forbid Peterson to deny that the note itself 
was intended to be given and held for the purpose of making it, 
as such, an asset of the bank. It is unnecessary to pursue the inquiry 
upon this subject further. 

The infirmity of the opinion below was in treating Peterson's 
knowledge of' the proposed discount of the note as conckisive évi- 
dence of an intent that the note should be used for an illégal purf)ose. 
If it can be said under the décision in the Rankin Case that thé knowl- 
edge so imputed to Peterson would render him liable on the note, 
we think the question of the existence of such knowledge was one 
of fact for submission to the jury under appropriate instructions. 
The rules of estoppel urged are inapplicable, because (1) the case 
was disposed of upon a theory alone of law forbidding Peterson to 
deny liability; and (2), if the case had been submitted to the jury 
upon questions of fact, the évidence as adduced would hâve been 
lacking in some of the essential ingrédients of estoppel. Henshaw 
v. Bissell, 18 Wall. 255, 271. 21 L. Ed. 835; Brant v. Virginia Coal 
& Iron Ce, 93 U. S. 326, 335, 336. 23 L. Ed. 927. As to misrepre- 
sentations made to the bank examiner and also to the Comptroller 
and depositors through false entries in the bank's books and news- 
paper publications alluded to in the opinion below, the Rankin Case 
is in point. See, also, (although a case for deceit) Hindman v. First 
Nat. Bank, 112 Fed. 931, 50 C. C. A. 623, 57 L. R. A. 108 (C. C. 
A. 6th Cir.). 

[2] There is another view of the évidence that requires some con- 
sidération. We refer to the issue presented, and upon which testi- 
mony was received as to whether Peterson had given the note for 
the benefit of the Harqua Hala Mining Company, in which he con- 
fessedly was interested. In addition to the testimony he was permit- 
ted to give in that respect, Peterson sought to show the amount of 
the company's capital stock for purposes of comparison with his 
holding. His right to do so was denied and exception reserved. In 
view of the fact that his déniais were met by testimony as to admis- 
sions, we think it was compétent for him to show the total amount 
of the capital stock. Since it might be found that the note was in 
fact given for the benefit of the company, it is possible that the 
f|uestion upon which the case was decided below will become un- 
important. The ground upon which the motion to direct was granted 
rendered considération of this other phase of liability unnecessary be- 
low. 

The judgment must be reversed, and a new trial awarded, with 
costs. 
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WOOD T. CUXARD S. S. CO., Limited. 
(Circuit Court of Appeals, Second Circuit. Deceuiber 12, 1911.) 

No. 46. 

1. Shipping (I 167*)— I'assenger's Baggage— Limitation of Liahility— 

EVIDENCE-SUFFICIESCY. 

On llbel by a steainsbip passeuger for loss of a trunk, évidence held 
iusufîieient to show an agreeiiient limiting the steamsbip conipany's lia- 
billty to £5 sterling. 

[Ed. Note. — For other cases, see Sbipping, Cent. Dig. §§ 55."3-555; Dec. 
Dig. § 167.* 

Limitation of carrier's liabillty, see note to The Longfellow, 45 0. C. A. 
387.] 

2. Shipping^ (§ 167*) — Baggage— Wiiat Oonstitdtes. 

ManuScript of a manual on Greek grammar, which a steaniship pas- 
senger had written, and of which he had no copy, contained in a trunk, 
was a proper part of bis baggage as affecting the steamship company's 
liabillty for loss of the trunk. 

[Éd. Note. — For other cases, see Shipping, Cent. Dig. §§ 55.3-555; Dec. 
Dig. § 167.*] 

3. SniPPiNG (§ 167*) — LosT Baggage— Valbe— Evidence— Weigut. 

On libel against a steamsbip eompany for loss of a passenger's trunk. 
évidence held to show that inanuscrlpt contained in the trunk was worth 
$500. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 553-555; Dec. 
Dig. I 167.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by D. Gifford Wood against the Cunard Steamship Company, 
Limited. From a decree awarding insufficient damages, Hbelant ap- 
peals. Modified and affirmed. 

Thls cause cornes hère upon appeal from a decree awarding damages to the 
amount of $100 only for the loss of a trunk and its contents. Llbelant, an 
Pjnglish school-teacher, came from Llverpool to the United States as a steer- 
age passenger on one of defendant's steamers. One of his trunks, wblch It 
is conceded was dellvered to défendant at Llverpool. has never been found. 
For wearlng apparel, etc., contained therein, the court awarded $100. Anioiig 
its contents was the raanuscript of a manual on Greek grammar, which he 
had written, and of which he had no copy. He clalms $5,000 for its loss. 

Louis Marshall and Abraham Benedict, for appellant. 
Lucius H. Beers and Allan B. A. Bradley, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1] 
The first question which may be considered is whether an agree- 
ment was entered into limiting the amount of recovery to £5. The 
ticket is in the usual form of so-called passenger's contract ticket. 
The face of the ticket contains many provisions. As reproduced in 
the record on appeal it covers 3% pages. Upon it in heavy black type 
are the words "See Back." On the back in similar type are the words 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Notice to Passengers," followed by seven paragraphs containing 
various provisions. Among them is the following : 

"4 — Neither the shlpowner, nor tlie passage broker or agent, Is in any case 
llable for loss of or Injury to or delay in dellvery of luggage or personal 
effects of the passenger beyond the amount of £5, unless the value of the same 
in exeess of that sum be declared at or before the issue of this contract ticket, 
and freight at eurrent rates for every kind of property (except pictures, stat- 
uary, and valuables of any description, upon which one per cent, will be charg- 
ea) Is paid." 

This ticket was net signed by the passenger, nor was his attention 
called to any part of it. The only contention is that he read the 
notice and must be understood to hâve agreed to the provisions on 
the back, since they were prefaced with the words : 

"This contract is made subject to the following conditions." 

We are not convinced by the évidence that the libelant read the 
notice, and could only find that he did read it by an assumption which 
might or not be well-founded. The libelant testified that he had no 
distinct recollection of having examined the notice, but felt sure he 
had donc so. This he immediately qvtalified by stating that he did 
not know that there was any limitation of liability contained in the 
notice. The only fair interprétation of his testimony is that, although 
without distinct recollection, he did examine the notice in a gênerai 
way, but did not know that there was any limitation in it. There is 
no satisfactory proof of any such meeting of the minds of the parties 
as would constitute an agreement materially to modify the obliga- 
tions of the carrier, and without such agreement we do not think this 
indorsed notice can be imported into the contract. 

[2] The more important question in the case, however, is whether 
this manuscript may properly be considered an item of passenger's 
baggage. The libelant has described the manual at considérable 
length. The scheme of the book was that pupils should be taught 
Greek on exactly the same System on which they are taught modem 
languages ; that is to say, to be able to speak it, as well as to be able 
to read and write it. He got the idea originally from a French scholar 
named Galland. It was partly written and partly typed, and libelant 
had been engaged in its préparation while a student in the university 
from which he graduated and during about eight years thereafter, 
while he was engaged in teaching. Of course, he worked at it only 
at intervais. He testified that he hoped in the course of time to pub- 
lish it; but its immédiate purpose, and the reason why he carried it 
about with him, was as an aid to teaching, He used it as a lecturer 
on professional subjects uses the notes and excerpts from which he 
draws the material for his lectures. 

Passenger's baggage is not confiried to wearing apparel and similar 
articles. In Porter v. Hildebrand, 14 Pa. 129, it wa:s held that a rea- 
sonable amount of the tools with which he works may be carried by 
a journeyman carpenter as baggage. The court says that the right 
to carry tools as baggage is unquestionably open to abuse, but adds 
that the correction is to be found in the intelligence and integrity of 
the jury called to détermine under the circumstances of each case. 
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To the same effect are Davis v. Cayuga & Susquehanna R. R., 10 
How. Prac. (N. Y.) 330 (harnessmaker's tools, valued at $10), and 
Kansas City R. R. v. Morrison, 34 Kan. 502, 9 Pac. 225, 55 Am. Rep. 
252 (a set of watchmaker's tools, apparently not of great value). In 
Staab V. Kendrick, 121 Ind. 226, 23 N. E. 79, 6 L. R. A. 619, a trav- 
eling salesman's illustrated catalogue, valued at $50, was held to be 
baggag'e; and a similar conclusion was reached in Gleason v. Trans- 
portation Co., 32 Wis. 85, 14 Am. Rep. 716. In T. & P. Ry. Co. v. 
Morrison Faust Co., 20 Tex. Civ. App. 144, 48 S. W. 1103, manu- 
script music used in connection with the business of a traveling dra- 
matic Company was held to be baggage; the amount is not stated. In 
Werner v. Evans, 94 111. App. 328, the record books of a professional 
nurse were included in a verdict which was considered on appeal. 
The court said: 

"We think the record book in question miglit reasonably be Included In 
the articles which, without imi^osltion on the carrier, appellee could properly 
hâve carried In sueh valise, and for the loss of -which she is entitled to be 
eompensated at such valuaiion as from évidence the Jury should find. The 
said books were, it appears from the évidence, implements used in her voca- 
tion as nurse, and such as she might properly include with her garments, also 
used in such employment, as a part of her reasonable bagguge. It was not 
necessary to show that the books had a gênerai market value, in order to 
prove what they were reasonably worth to appellee." 

In Hannibal R. R. v. Swift, 12 Wall. 262, 20 h. Ed. 423, it was 
held that surgical instruments, the property of an army surgeon trav- 
eling with troops, may properly be regarcled as part of his baggage. 

A case quite similar to the one at bar is reported in Hopkins v. 
Westcott, 6 Blatchf. 64, Fed. Cas. No. 6,692 (C. C. Southern District 
of New York). There plaintiff, who was a student at Columbia 
Collège and was proceeding to New York for the prosecution of his 
studies, carried in his trunk five manuscript books (presumably notes 
of lectures he had attended) which were necessary for carrying on his 
studies after he got there. No one of them "exceeded $100 in value." 
Judge Shipman held as follows : 

"Now it may safely be said that books constitute to some extent a part of 
the baggage of every intelligent traveler. Especially Is this the case with 
scholars, students, and members of the learned professions. There Is no rea- 
sou why they should not be under the protection of the law, as against the 
négligence of carriers, as well as any other portions of tbeir baggage. But 
it is said that no case can be shown where the carrier bas been held liable 
for manuscripts. No such case has been cited, and in my researches I hâve 
found none. But I see no reason for adopting a rule by which they should 
be excluded, under ail circumstances, from the list of articles termed 'bag- 
gage.' With the lawyer going to a distant place to attend court, with the 
author proceeding to his publlshers, with the lecturer traveling to the place 
where his engagement is to be fulfllled, manuscripts often form, though a 
small, yet an indispensable, part of his baggage. They are carried, as such, 
in his trunk, or portmanteau, among his other necessary effects. They are 
indispensable to the object of his journey; aud, as they are carried with his 
baggage, in accordance with universal custom, I see no reason why they should 
not be deemed as necessary a part of his baggage as his novel or his fishing 
tackle. In the présent case, the manuscript books lost are admitted to hâve 
been necessary articles for the student at the institution to which he was 
proceeding. They must, under ail circumstances, be deemed to hâve been a 
part of his baggage, for which the défendants are liable." 
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We cannot agrée with the respondent's counsel tliat this opinion, 
which was cited on the argument in Hannibal R. R. v. Swift, supra, 
was pverruled by the décision in that case, The army surgeon whose 
surgical instruments were allowed as baggage had also in his trunk 
an unpubhshed treatise on veterinary surgery, Its value was disal- 
lowed in the court below, and no appeal was taken from such disal- 
lowance. Ail that the Suprême Court says about it is that "the value 
of the unpublished treatise was excluded in the amount allowed" be- 
low, 

We think that, under the authorities, a nianuscript such as this, 
which is used by a teacher when giving instruction to pupils, may 
be fairly considered as one of his tools of trade, and as such prop- 
erly included with his baggage. There is no sugg-estion in Hannibal 
R. R. V, Swift that the treatise on veterinary surgery was used for 
any such purpose, 

[3] We are of the opinion that the value which the libelant puts 
upon the manuscript, $5,000, is unreasonable, and that it would be 
an imposition upon the carrier to exact any such as compensation 
for its loss, Since the original has disappeared, and could not be 
exhibited to witnesses who might be called to testify to its value, it is 
not at ail likely that any further enlightenment would be obtained 
from a référence as to such value. The author has testified to the 
time it would take to reproduce it, and we bave évidence from which 
we can form an opinion as to the value of such time. The "two 
years" he spoke of does not, we think, mean two years of continuons 
work. We hâve ail that a jury would bave upon which to assess 
value, and our conclusion must be, as a jury 's frequently is, somewhat 
arbitrary. 

This being an admiralty case, and the hearing before us a new 
trial, we hâve probably ail the essential facts which would be produced 
before a commissioner, were a référence ordered to ascertain the 
value. Such a référence would entail additional expense, without 
corresponding advantage, Professors of Greek might be called as 
witnesses, and asked hypothetical questions as to the value of the 
manuscript as described by the libelant. That they would disagree 
may be taken for granted, and the court would be lef t in substantially 
the same predicament as at présent with no definite criteria as to value. 

The case in this respect is sui generis, The lost manuscript is 
unique in its isolation, There is nothing with which to compare it. 
In thèse circumstances, believing that there are certain limits, in each 
direction, beyond which we should not go, we deem it for the best 
interests of the parties that the amount of the recovery should be 
fixed without further expense to the litigants, and we fîx $500 as a 
fair award for the lost manuscript, 

This conclusion is concurred in by a majority only of the court. 
The writer is of the opinion that recovery should be only for what 
it would bave cost to make a copy of the manuscript, upon the theory 
that it was an imposition on the carrier to place this unique and val- 
uable manuscript among the passenger's baggage as a "tool," when 
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he could hâve carried with him a tool quite as serviceable in the shape 
of a copy. 

The decree of the District Court is modified accordingly, and, as 
modified, is affirmed, with costs to the appellant. 



FAULDS et al. v. TILTON et al. 

(Circuit Court of Appeals, Seveiitli Circuit. July 27, 1911.) 

No. 1,728. 

Courts (§ .3.55*) — Confirmation of S..\le^Statb Practice. 

T'ucler tlie nile tliat fédéral courts, in reniiect to the validity of title 
to real property, will aduiiuister the law of the state in which the proii- 
erty is situated wliere a decree for a sale of real property, eutered by the 
fédéral Circuit Court without a provision for confirmation, followed the 
Iiractice authorized hy the state courts and the priuciple emhodied in 
the state law. the deed. without conlirniation. gave the purchaser posses- 
sion and constituted color of title, thoush the decree, in failing to re- 
qulre confirmation, dld not conform to the usual fédéral practice. 
fEd. Note. — For other cases, see Courts, Dec. Dig. § 355.* 
Conformity of practice in common-law actions to that of state court, 
see notes to O'Connell v. Rééd. 5 C- C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Illinois. 

Action by Walter W. Fatilds and others against G. Wilse Tilton 
and others. Judgment for défendants, and complainants appeal. 
Affirmed. 

This case involves the title to about 2.000 acres of land in Vermillon Coun- 
ty, Illinois, underlaid with coal. John Faulds. senior, who died intestate in 
June, 1891, of whom appellants are. amoug others, helrs at law, was lu Au- 
gust, 1868, the owner in fee simple of ail the coal and minerai rights under- 
lying thèse lands. and in possession thereof, having conveyed them on the 
28th of August, that year, by trust deed to one Paddock to secure a debt of 
some §7,000, the trust deed providing that in default of performance of its 
covenants it should be lawful for Paddock or his successors in trust to sell 
and dispose of the premises at i)uhlic auction for cash, having given twenty 
days' notice of the time and place of such sale. Subsequently, July 4, 1873. a 
decree was entered in the Circuit Court of the T'nited States for the South- 
ern District of Illinois finding that there was due upon the de!)t secured by 
the trust deed the sum of .$10,430. and decreeing the foreclosnre of the sauie. 
This decree further provides that he, the Master of said District, "give twenty 
days' previous notice of the time. place and ternis of said sale, and deseribe 
the lands, with reasonable certainty, by publication In one newspaper pub- 
lished in said County of Vermillon, Illinois, and by putting up a similar no- 
tice in four of the most iniblic places in said County of Vermilion, and by 
the circulation of hand bills, in the discrétion of said Master. That he exé- 
cute a deed or deeds to the purchaser or purchasers conveying ail the right, 
title and interest of the said Faulds and Annie, his wife, in said lands, and 
including the right of dower and homestead, and without redemjition. That 
out of the proceeds of such sale he flrst pay ail the costs and charges of this 
proceeding, including costs and charges of said sale. That he next pay to 
said complainant as such assignée for the use of the creditors of Harvey San- 
dusky said sum Ten Thousand Four Hundred and Thirty Dollars ($10,4,30.00) 
with interest from the date of this decree. That the remainder, if any, he 

•For other cases see same toplc & § numbbb in Dec. & Am. Dlgs. 191)7 to date, & Rep'r Indexes 
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report to thls Court. It Is further ordered ând diecreed that the sald Josepli 
G. English" (assignée in bankruptcy of Sandusky for whose beneflt the trust 
deed was made) "as Kuch assignée hâve fuU right and authority to bld for 
and take title to any vv ail of sald real estate for the use of said creditors, 
and report his action thereln to the District Court of sald Southern District 
of Illinois. It Is further ordered, adjudged and decreed that if said défend- 
ants should fall to redeem sald real estate, or any part thereof, as first above 
provided, and a deed should be made therefor to the purchaser or purchasers, 
then, upon the exécution and delivery of such conveyances as aforesaid, the 
sald purchaser or purchasers, his or thelr représentatives or asslgns, he let 
into the possession of said mortgaged promises, and that any of the parties 
In thls cause who may be in possession of sald premises, or any part thereof, 
and any person who, since the commencement of thls suit, bas come into pos- 
session under them, or elther of them, on the production of sald Master's deed 
of sald premises and a certified copy of the order of thls Court conflrming the 
report of said sale surrender possession thereof to such purchaser or pur- 
chasers, thelr représentatives or asslgns ; and on refusai so to do, be con- 
sidered in contempt of thls Court. And that sald Master report his proceed- 
Ings hereln to thls Court." 

September 26, 1874, a sale was made by the Master under this decree. 
September 28, 1874, the Master flled his report of such sale with the Clerk 
of the United States Circuit Court for that district. No decree conflrming 
the sale was entered. October 8, 1874, the Master executed the conveyances. 
in pursuance of such sale to the several persons who had become purchasers 
at the sale (chiefly the owners of the surface) which conveyances were there- 
after duly recorded in the recorder's office of the County of Vermillon. Many 
other issues are made and a large volume of testimony embodylng other facts 
is contained in the record, but the foregoiag is ail that is necessary to the 
détermination of the case. 

The biil of appellants prayed for a decree that the défendants and each of 
them clalmlng under the decree of foreclosure "hâve no estate or Interest 
whatever In ail the sald lands and premises, to wit: ail coal and minerai 
underlylng the surface of lands hereinbefore described, adverse to your ora- 
tors, and for such other and further relief as the equities of the case may re- 
quire." 

James M. Sheean, Bayard T. Hainer, H. B. Martin, and William 
L,. Cundiff, for appellants. 

George G. Mabin, for appellee Church. 

Oliver M. Jones, James A. Meeks, and George F. Rearick, for other 
appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above), de- 
livered the opinion: 

The right of the appellants to the decree asked for is based on 
the fact that the sale by the Master under which appellees claim was 
not specifically confirmed by the court, the contention being that a ju- 
dicial sale under a decree of court must be approved and confirmed 
before it becomes final or conveys title : citing Williamson et al. v. 
Berry, 8 How. 495, 12 h. Ed. 1170; Chicago & Vincennes Railroad 
Company v. Posdick, 105 U. S. 70, 27 L. Ed. 47; Pewabic Mining 
Company v. Mason, 145 U. S. 364, 12 Sup. Ct. 887, 36 L. Ed. 732; 
Hart V. Burch, 130 111. 426, 22 N. E. 831, 6 L. R. A. 371 ; Jennings 
V. Dunphy, 174 111. 86, 50 N. E. 1045. 

Upon this premise the argument of appellants is that no title to 
the coal and minerai underlying the surface passed by the decree; 
that appellees did not by such decree, therefore, come into possession 
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of the coal and minerai, no actual possession being shown by mining 
opérations; from which it is argued that the twenty years statute of 
limitations of Illinois, founded upon seizure or possession, and the 
seven year statute relating to payment of taxes, founded upon actual 
possession of lands under a daim of color of title, are not applicable. 
Nor can there according to this argument — the continued possession 
of Faulds and his heirs being uninterrupted by any mining opérations 
— be said to be lâches, notwithstanding that nearly forty years inter- 
vened between the alleged sale on foreclosure and the filing of the 
bill. 

The whole argument is founded, of course, upon the premise that 
the sale without confirmation gave the purchasers neither actual pos- 
session nor color of title. This premise, we think, is unsound. What- 
ever the practice in the Fédéral Courts, and however erroneous a 
decree that does not provide for confirmation, the United States Court 
sitting in Illinois had power to enter such a decree; for at the time 
the sale fook place it was the established rule in Illinois that such 
confirmation and approval was not a prerequisite to the validity of 
the title acquired at the sale. Redmond v. Cass, 226 111. 120, 80 N. 
E. 708, turned upon the very decree, sale, and deed now under con- 
sidération; and the point was made there, as hère, that the absence 
of spécifie confirmation invalidated the deed. Deciding that point the 
Suprême Court of Illinois says : 

"The decree dlrected a sale of the property without rédemption and the 
exécution of a deed to the purchaser. The sale was made, a report of the 
sale was flled, the deed was executed, and the grantee and those claimiug 
under him hâve been in possession ever sinee. A purchaser at a sale which 
has not been confirmed and where no deed has been made aequires no title 
and is not entitled to insist upon a conveyance until the sale is conflrmed. 
The mère acceptance of a bld conveys no title. Hart v. Bureh, 130 111. 426 
[22 N. E. 831, 6 L,. R. A. 3711. But if the ternis of the decree hâve been 
complied with and there has been neither fraud uor mistake nor illégal prac- 
tice, the purchaser is entitled to a deed. AVhere the decree authorizes the 
maklng of a deed, and it has been made, it is legitimate évidence of title. 
Walker v. Sehum, 42 111. 462. Under the cireumstances of this case appellants 
cannot now be heard to say that there was any irregularity or defect in the 
proceedings." 

Walker v. Schum (decided January Term, 1867) was the expressed 
law on this subject by the Suprême Court of Illinois at the time the 
decree was entered and the sale took place; and that case held that 
when a master's deed was ofïered in évidence by a plaintifï in an eject- 
ment suit, to be foUdwed with the record and decree under which the 
sale was made, accompanied with the statement that no decree of the 
court approving and confirming the sale would be ofïered, the évi- 
dence was admissible, provided the sale was in conformity with the 
decree, for "the decree is the sentence of the law authoritatively an- 
nounced, and when obeyed by the Master the légal efifect and con- 
séquence contemplated by the law are accomplished." And in Mil- 
ler v. McMannis, 104 111. 421, the court said: 

"It is also claimed that the decree did not empower the master to make a 
deed, and hence the deed did not pass the title to the premises. The decree 
orders the master in chancery to sell the property and take from the pur- 
chaser a mortgage on the premises sold, to secure the payment of the pur- 
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Chase money. Whether an order to sell» standing alone, would imply author- 
ity to make a deed, need not hère be determlned, as the order in tlie decree 
directing the master to take a mortgage on the premises sold would seem to 
leave no room to doubt the authority to make a deed. The cleat implication 
from the authority to sell and take a mortgage Is, that the master, In mak- 
Ing sale, should deed the premises. 

"In conclusion \ve are of the opinion that the decree and the deed read in 
évidence were sufflcient, in this collatéral proceeding, to prove that whatever 
title the plaintitïs orlgiually had to the premises, passed from them under the 
sale made by the master In chancery." 

"In England," says the Court, in Jackson v. Warren, 32 111. 331, 

"the practlce Is to keep the biddings open at a Master's sale so that any 
person may advance on a bid received by the Master, which he reports to 
the court, so nntll a final confirmation of the sale no one can be considered 
the purchaser but a mère bidder; but under our practiee, at such sales a 
valid and binding contract of sale is made when the hammer falls; in the 
absence of fraud, mlstake or some illégal practices, the purchaser is entltled 
to a deed on the payment of the money. A person holding such a deed is 
prima facie the owner of the land described in it." 

Manifestly the United States Circuit Court for the Southern Dis- 
trict of Illinois, entering this decree, followed this practiee authorized 
by the state courts and the principle of Illinois law relating to the 
judicial sale of real estate, embodied in this cause. That being the 
case, the appellee got possession of the underlying rights by the deed, 
as also color of title, for in respect to the validity of title to real 
estate, the administration of the state law, notwithstanding its non- 
conformity to the usual fédéral practiee, is within the power of the 
fédéral courts, the state law in that respect being the law, not only 
in the state courts, but in the fédéral courts as well: Suydam v. 
Willîamson, 65 U. S. 427, 16 L. Ed. 742 ; Thompson v. Tolmie et al., 
2 Pet. 157, 7 L. Ed. 381.. There are many cases to this efïect; the 
rule is well established and universal. 

The decree appealed from is affirmed. 



HAEHXLBN et al. v. DRAYTON et al. 

(Circuit Court of Appeals, Third Circuit. December 28, 1911.) 

No. 15 (1,561). 

1. OOBPOEAIIONS (§ 566*) — ReCEIVBES— INCOME— RiGIIT TO. 

A bill by an insolvent corporatlon's judguieut creditor, broi'ght for 
receivership in behalf of ail the creditors, "secured and unsecured," was 
a gênerai creditor's bill, and income derlved by the receivers belongs to 
the corporation's bondholders as against the judgment creditors, under 
foreclosure had on a cross-bill. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2283-2286 ; 
Dec. Dig. § 566.*] 

2. Receivebs (§ 189*) — Actions— Fokeclostjke—Attobney's Fées. 

Attorneys who flled a cross-bill on receivership against an insolvent 
corporation were properly allowed a fee, though a decree thereunder 
was set aside for want of notice to the bondholders' trustée, where a 
substituted decree under which the property was sold was tounded on 
a cross-bill. 

[Ed. Note, — For other cases, see Receivers, Dec. Dig. § 189.*] 

*For other cases see same topic & i numbSB lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Bill by W. Heyward Drayton, 3d, against the Holmesburg, Tacony 
& Frankford Electric Railway Company and others. From a decree. 
Walter L. Haehnlen and others appeal. Reversed. 

Charles L. McKeehan and Joseph S. Clark, for appellants. 

George Quintard Horwitz, John C. Bell, and John G. Johnson, for 
appellee receivers. 

George Quintard Horwitz and John G. Johnson, for appellees 
Disston and others (bondholders' committee), Drayton, Atlee, and 
Richards. 

Before GRAY and LANNING, Circuit Judges, and CROSS, Dis- 
trict Judge. 

CROSS, District Judge. On November 1, 1909, the Holmesburg, 
Tacony & Frankford Electric Railway Company, which owned and 
operated a trolley line in the city of Philadelphia, defaulted in the 
payment of interest upon its mortgage bonds, and on November lOth 
of that year, W. Heyward Drayton, 3d, J. Ernest Richards, and George 
B. Atlee, severally recovered judgments against said railway com- 
yany. On November llth Drayton filed a bill of complaint against 
the Company "upon his own behalf and on behalf of ail other parties 
in like interest," substantially alleging, among other things, that the 
Company was incorporated in 1890; that it construçted and operated 
a railway in the city of Philadelphia; that on May 1, 1895, it issued 
$400,000 of 5 per cent, bonds secured by a fîrst mortgage upon its 
railway lines and property, real and personal, to the West Philadelphia 
Title & Trust Company, as trustée; that on September 18, 1906, it 
guaranteed the principal and interest of $65O,O0O of first mortgage 
5 per cent, bonds of the Philadelphia, Bristol & Trenton Street Rail- 
way Company; that on August 2, 1909, ail of the property of said 
last-mentioned company was sold under foreclosure; that there re- 
mained due on each bond, after applying the net proceeds of sale to 
said bonds, the sum of $408; that the complainant had recovered, 
upon said guaranty, a judgment against the défendant, the Holmes- 
burg, Tacony & Frankford Electric Railway Company ; that the earn- 
ings of that company were insufficient to meet its current expenses 
and fixed charges; that interest which became due November 1, 1909, 
on its mortgage bonds, was unpaid ; that it was insolvent, and had 
no funds on hand to meet its indebtedness accrued and to accrue; that 
it had other liabilities which would shortly be reduced to judgment ; 
that George B. Atlee and J. Ernest Richards had also recovered judg- 
ments against the défendant which there were no funds to meet ; that 
other creditors were pressing the défendant and threatened to levy 
attachments upon its rolling stock and supplies ; that the earnings of 
the défendant company were not suffîcient to meet the operating ex- 
penses and fixed charges already accrued and to accrue, and that in- 
dividual creditors will assert their claims in dififerent courts, attempts 
will be made to secure judgments and priorities, levies and attach- 
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ments will be ttiade upon the rolling stock, materials, aiid supplies in- 
dispensable to the opération of defendant's continuons Une of railway, 
and the business of the défendant as a common carrier will be inter- 
fered with and prejudiced, and the défendant corporation prevented 
thereby from properly discharging its duties to the public as a com- 
mon carrier of passengers over and along its said continuous line of 
railway, and the public greatly inconvenienced and damaged, resulting 
in irréparable loss and injury to ail the creditors and holders of the 
stock and bonds of the said company unless the trust estate be pre- 
served as a valuable single trust fund by adéquate judicial protection 
by means of the intervention of a receiver, until such time as adéquate 
financial arrangements can be effected, which, under the financial con- 
ditions existing up to the présent time, hâve been practically impos- 
sible to accomplish. That under thèse circumstances the intervention 
of a court of equity by the appointment of a receiver or receivers to 
take charge of and protect the property of the said défendant com- 
pany, to continue its business and to account for the income thereof 
until the final decree of the court in the premises is imperatively re- 
quired. Wheref ore, as your orator is without f uU and adéquate 
remedy at law and can only hâve relief in equity, he files this bill of 
complaint în behalf of himself and ail other creditors of défendant 
corporation, and prays for équitable relief as follows : 

"That the rlghts of your orator and ail the other creditors of the said de- 
fendant Company, both secured and unsecured, In and to the property of the 
said défendant company, may be ascertained and protected ; that the oourt 
wlU adminlster the estate constituting the entire railway and property of 
the défendant, and for such purpose wlU marshal its assets and ascertaln 
the respective liens and priorltles existing upon each and every part of the 
said Unes, and the amounts due, and the rlghts, liens, and equlties of each 
and ail the creditors of said défendant company." 

Following the above are prayers for an injunction forbidding inter- 
férence with the receiver, and for the issuance of process against the 
défendant company. 

Simultaneously with the filing of the foregoing bill of complaint, 
the défendant filed an answer admitting the f acts set forth in the bill, 
and on the same day receivers were appointed, with gênerai powers 
and without référence to any spécial rights of the complainant, who 
took possession of its assets and operated the road from November 
11, 1909, to June 16, 1910. On the 24th of January, 1910, a bond- 
holder's committee, representing less than a majority of the mortgage 
bonds of the défendant, intervened as party défendants and filed a 
cross-bill, without notice, however, to the trustée under the mortgage, 
or to the remaining bondholders, to foreclose the mortgage and im- 
pound the income of the road from that date. On the same day the 
receivers, Drayton and the Holmesburg, Tacony & Frankford Electric 
Railway Company, answered the cross-bill admitting its allégations, 
and thereupon a decree of foreclosure and sale of the property of the 
railway was entered. Four days afterwards the trustée under the 
mortgage filed a pétition praying that the decree thus entered might 
be vacated, and on the same day a committee represepting a majority 
of the bondholders filed a pétition asking for the discharge of the re- 
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ceivcrs. The court permitted the cross-bill to stand, ordered the decree 
to be vacated, and allowed the trustée and the last-mentioned bond- 
holders to intervene therein as complainants, without being bound by 
its admissions as to the right of Drayton and the other judgment 
creditors to the income prior to January 24, 1909. Moreover, the re- 
ceivers were continued in office. Subsequently a new decree was pre- 
pared, in which the counsel of aU of the différent interests joined, 
under which a sale was subsequently made by the trustée named in 
the mortgage, rather than by the receivers, as had been provided by 
the vacated decree. 

[ 1 ] Of the two questions now presented to this court, one is whether 
the net income derived by the receivers from their opération of the 
road between November llth and January 24th, belongs to Drayton 
and the other judgment creditors, . or to the bondholders. Drayton 
and the other judgment creditors claim that it belongs to them, and 
the appellants that it belongs to the bondholders. The court below 
awarded it to the judgment creditors. This we think was erroneous, 
because notwithstanding the bill formally states that it was filed by 
Drayton in his own behalf and in behalf of ail other parties in like 
interest, the structure of the bill, including its prayers, conclusively 
shows that it was in no sensé a judgment creditor's bill, but a gênerai 
creditor's bill, under which the court below was not only authorized 
but required to administer the property and marshal its assets equit- 
ably for the benefit of ail of its creditors. The court took possession 
of the assets of an admittedly insolvent corporation, not for the benefit 
of the complainant and the other judgment creditors named in the bill 
of complaint — the court was not asked to do that — but for and in 
behalf of ail the creditors of the corporation, "secured and unsecured." 
The complainant explicitly asks that his right and the rights of ail 
the other creditors of the défendant company, "both secured and un- 
secured, in and to the property of the said défendant company, may 
be ascertained and protected ; that the court would administer the es- 
tate constituting the entire railway and property of the défendant, 
and for such purpose marshal its assets and ascertain the respective 
liens and priorities existing upon each and every part of the said lines, 
and the amounts due and the rights, liens, and equities of each and 
ail the creditors of said défendant company." As already stated, the 
bill in no wise attempts to impound the income for the benefit of the 
complainant and the other judgment creditors. Not only is no such 
request made, but no préférence or priority is asserted in their behalf, 
as a class, or in behalf of the complainant as an individual. Indeed, 
its whole framework and structure is utterly inconsistent with the 
claim now set up by them. At the outset of the bill Drayton states, 
as already appears, that it was filed in his own behalf, and in behalf of 
ail others in like interest, and later that he had recovered a judgment 
against the défendant corporation, and that was ail that he said in his 
own interest. Givingthose statements their full force and disregarding 
any contravening allégations, it might well be doubted whether the 
bill could properly be construed to be a creditor's bill; but however 
that may be, and however strong the complainant's position was, he 
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immediately abandoned, or at least waived it, by setting up facts and 
circumstances and praying for relief whoUy inconsistent therewith. 
It is impossible to perceive how his présent claim can be sustained. 
He nowhere asserts a claim to the income or asks to hâve it impounded 
for his own benefit, but on the contrary for the benefit of ail of the 
creditors, "secured and unsecured." Consequently the filing of his 
bill did not amount to what lias been called an "équitable levy." In- 
deed, the allégation of the bill to the efïect that it was filed for himself 
and others in like interest, is directly contradicted by an allégation 
immediately preceding the prayers of the bill, wherein he states that 
it is filed "in behalf of himself and ail other creditors of the défend- 
ant corporation." Furthermore, it must be borne in mind that the 
défendant was an insolvent corporation, and that the statements and 
prayers of the bill were not only entirely consistent with and pertinent 
to such a condition, but compelled the court to administer its assets 
equitably and for the benefit of ail of its creditors. The court in efïect 
was askéd to préserve and administer it as a trust estate. 

The différence between a judgment creditor's bill and a gênerai 
creditor's bill is indicated in Sage v. Memphis and Little Rock Rail- 
road Co., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694. Sage had 
recovered a judgment against the railroad company and thereupon 
filed a bill in equity setting forth certain mortgages upon the company's 
property; that the mortgages exceeded the salable value of the prop- 
erty and franchises ; that by reason of the mortgages no bidders could 
be found for the property; and that as a large part of the mortgage 
bonds were due and ùnpaid, the trustées under the mortgage would 
interfère with the sale of any part of the property under exécution, 
if the plaintiflf should attempt a collection of the judgment by that 
method, and that for the reasons stated the issuance of an exécution 
thereon would cause useless expense and delay and be of no benefit 
to the plaintifï. He also alleged that if the company's property were 
held together and operated as a unit, it would produce a large income 
sufficient to pay ail expenses and repairs, and leave a large surplus 
wherewith to pay ofï and discharge his debt, and he further alleged 
that the company had refused to apply its surplus income to the pay- 
ment of its debts. Under this bill a receiver was appointed, pursuant 
to its prayers, who proceeded profitably to operate the road. After- 
wards the trustée under the mortgage filed a bill of foreclosure, and 
after the receiver had been discharged, appeared before the master, 
to whom the matter had been referred, and claimed that the net in- 
come derived from the opération of the road by the receiver, bélonged 
to the bondholders and not to Sage. Mr. Justice Harlan, speaking 
for the court says: 

"It is true also that Sage did not sue in behalf of ail the creditors of tlie 
company or of such as mlght eonie in and contribute to the expense of the 
litigation. He was not bound to pursue that course. It was his privilège 
under the law to sue for his own benefit, and it was within the power of the 
court for his protection as a judgment créditer, to place the property of the 
dehtor company in the hauds of a receiver for admlniistration under its 
orders." 



HAEHXLEX V. DRAYTON 305 

And in denying the claim of the bondholders to the income, adds : 
"But we do not perceive any légal ground upon which they are entitled to 
the net earnings of the i)roperty, vvhlle it was m the hauds of the recelver 
in a suit instituted by a judgment créditer for the protection of his pwn in- 
terests. and not of the interests of the trustées, or of the bondholders. or of 
other creditors. His suit was in effect an e<'iuitable levy for his benefit upon 
the net income of the property." 

In Seibert v. Minneapolis & St. L. Railway Co., 52 Minn. 246, 53 
N. W. 1151, the court in distinguishing Sage v. Railroad Co., supra, 
f rom the one then under considération, said : 

"The purpose of that action was ouly to satisfy the plaintifif's claim, and 
for that purpose the receiver was appointed and the income was earned : 
but the purpose of this action is, in part at least. to adjust the rights of ail 
the parties, as well to the income as to the body of the property. For the 
purpose of adjusting their rights to the income. it was necessary for the court 
to lay hold upon, not nierely that portion which the plaintifl! might be enti- 
tled to, but that which ail the parties were entitled to. The order appointing 
the receiver not assuming to a])proprlate it to plaintifE, the court was to lie 
regarded as taking and holding it for ail the parties, as their rights and 
interests might appear, at least so long as none of them made ob.iection." 

See, also, Union Trust Co. v. IlHnois Midland Railway Co. et al., 
117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963. 

The opinion of the court below in the case at bar was rested solely 
upon the authority of Gilman et al. v. 111. & Miss. Tel. Co., 91 U. S- 
603, 23 L. Ed. 405, but we find nothing in the opinion therein which 
controls this, or which in any wise antagonizes the views above ex- 
pressed. In that case the court held that notwithstanding certain 
mortgaged property of a railroad had, by a state court been decreed 
to be sold in a foreclosure suit, still as the mortgaged property re- 
mained in the possession of the company, and as the decree of fore- 
closure made no provision for disturbing that possession and none 
whatever as to the income of the road between the time of the decree 
and of the sale, and as the telegraph company had recovered a judg- 
ment against the railroad company while it was still in possession of 
the property and receiving and controlling the income thereof, and had 
thereupon garnished in the hands of the agents of the railroad com- 
pany, at its varions stations, moneys which had been received by them 
from the income and earnings of the road, the moneys so garnished 
belonged to the judgment creditor. The décision was based upon the 
theory that under the mortgages the railroad company could hold pos- 
session and receive the earnings thereof until the mortgagee should 
take possession, or the proper judicial authority should interpose, and 
that as the road remained in the possession of the company which 
was receiving its income without intervention or objection on behalf 
of the mortgagee, such income was liable to be appropriated by a 
creditor of the company in a proper proceeding such as the telegraph 
company had pursued. That proceeding was taken solely for the 
benefit of the judgment creditor again.st a railroad in the fuU posses- 
sion and control of its property and income, and is so totally unlike 
the one under considération as to render f urther comment thereon 
unnecessary. Our conclusion therefore is that the income in dispute 
belonged to the bondholders and not to the judgment creditors. 
192 F.— 20 
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[2] The only question remaining for considération «ieals with cer- 
tain allowances made to the receivers and to counsel in the case, but 
after reviewing the record in that behalf, we conclude that although 
they were libéral, we do not feel justified, under the évidence, in 
holding that they were so unreasonable or excessive as to demand 
réduction. It is perhaps désirable that spécial référence should be 
made to the allowance to the counsel who filed the cross-bill of fore- 
closure. The decree made thereunder, it will be recalled, was set aside 
by the court becauseit was made without notice to the trustée of the 
bondholders. The substituted decree, however, under which the sale 
of the railway property was made, was founded upon the cross-bill, 
and for this reason we think the allowance made to the counsel who 
filed it was proper and should stand. 

The decree is accordingly reversed in respect of the disposition made 
of the income between November 11, 1909, and January 24, 1910, and 
in ail pthe^ respects it is affirrhed. Neither party will be allowed costs 
in this court as against the other. 



ST. LOUIS & S. F. R. CO. v. DUKE. 
(Circuit Court of Appeals, Biglith Circuit. November 27, 1911.) 

No. 3,425. 
1. Master; and Servant (§ 286*) — Injuries to Servant — Railroads— De- 

EAILMENt. 

In an action for deatli of a railroad employé by derallment, évidence 
Tield to authorize submission to tbe Jury of the Issues of alleged nég- 
ligence in tiie opération of the train at an excessive speed and of the 
defective character of the ties by which the rails at the place of the 
accident were sustained. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 286.*] 

a Appeal and Eekob (I 230*) — Rulings on Evidence— Necessity or Excep- 
tion. 

A rullng on the admissibilité of évidence cannot be revlewed where 
no exception was taken at the trial. 

[Ed. Note.— -For other cases, see Appeal and ETror, Cent DIg. §§ 1503- 
1515 ; Dec. Djg. § 260.*] 

3. Master and Servant (§ 270*)— Relevanct. 

In an action for death of a railroad employé by the derallment of a 
train, questions asked a conductor of one of defendant's trains as to 
the time hls and other trains on defendant's road were due at B., where 
the accident occurred, and nearby stations, at or about the time of the 
accident were admissible to show that there was some pressing need 
of greater speed than usual In the opération of the train which was 
wreckeà In order to make its time at a. station beyond B., and clear 
the track for other trains which had the right of way. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. S 270.*1 

4. Appeal and Ekeor (§ 230*) — Réception oï Evidence— Exceptions— Time. 

Exception to the admission of évidence la unavallable where no objec- 
tion was made to the question until after it was answered. 

[Ed. Note.-^Por other cases, ,see Appeal and Error, Cent. Dlg. §S 183- 
190, 680-682; Dec. Dig. § 230;* Trial, Cent Dig. §5 183-190, 680-682.] 

*For otli«r caMi ■«« aama topic & { nvmbbb 1d Deo. & Am. Dlgs. 1907 to date, & R«p'r Indexe* 
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5. Appeal and Eeeob (§ 1051*) — Improper Evidence— Admission— Eeview. 

Admission of Improper évidence over objection to establish faets proved 
by other évidence, introduced without objection, Is harmless error. 

[Ed. Note. — For otber cases, see Appeal and Error, Cent. Dig. §§ 4161- 
4170; Dec. Dig. § 1051.*] 

6. Death (§ 104*)— Damages— Eléments. 

In an action for alleged wrongful death of a busband and father, an 
instruction authorizing the jury to conslder, in determlnlng the amount 
of damages, the care, attention, instruction, and training whlch one of 
decedent's disposition and character, as disclosed by the évidence, might 
reasonably be expected to give bis ehlldren during their minority, was 
proper within the rule that an allowance can be made only for the actu- 
al pecuniary loss resulting to the widow and children occasioned by the 
decedent's death. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 142-148; Dec. 
Dig. I 104.*] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action by Mrs. Clyde Duke, as administratrix of Walter Duke, 
against the St. Louis & San Francisco Railroad Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

See, also, 172 Fed. 684. 

B. R. Davidson (W. F. Evans and E. T. Miller, on the brief), for 
plaintiff in error. 

Sam R. Chew, for défendant in error. 

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This action by the administratrix of the 
estate of Walter Duke against the railroad company suing for herself 
as widow and for her minor children resulted in a judgment for dam- 
ages occasioned by the death of her husband while in the employ of 
the company as brakeman and actually engaged in the transportation 
of interstate commerce. To reverse this judgment error is prosecuted. 

The constitutionality of the employer's liabihty act approved April 
22, 1908 (Act April 22, 1908, _c. 149, 35 Stat. 65 [U. S. Comp. St. 
Supp. 1909, p. 1171]), upon which the suit is based, is first challenged, 
but is not argued by counsel. They content themselves by saying 
the question is now under submission in the Suprême Court of the 
United States, and that they "will not burden this court with a fur- 
ther argument." We take them at their word, and hold pro forma 
that the act is constitutional and valid. 

[ 1 ] The contention is next made that there was no substantial évi- 
dence of excessive speed or defective railroad ties which were charged 
in the complaint to hâve caused the derailment of the train which 
occasioned the death of plaintiff's intestate, and that, therefore, the 
Circuit Court erred in submitting either of those issues to the jury. 

The derailment occurred at or near a station known as Bonanza, 
in the State of Arkansas. The train, a freight train, going in a north- 
erly direction through Bonanza, was running on a downgrade, and 

•For other cases see same toplc & § mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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two witnessfis testified was going at a speed of 50 or 55 miles per 
hour, and another witness that it was running faster than anv other 
train he had ever seen on , that road. There was direct evide..ce tiiat 
tlie railroad ties at the place of derailment were rotten or "dotty," as 
the witness called it; that by the derailment spikes were drawn from 
the ties, rails were spread apart and torn from the track for a distance 
of 50 feet, and a gênerai destruction of the cars and roadbed ensiied. 
On the other hand, t'"ïre was évidence to the efïect that the train 
was moving at a moderate rate of speed only, and that the ties were 
in good condition. Much time was spent in argument by counsel for 
the railroad company to demonstrate that the witnesses for plaintiff 
were not qualified to testify concerning the rate of speed of the t v.in, 
and that the évidence of defective ties was untrustworthy, and we are 
asked to discrédit their évidence. 

[2] Three witnesses testified on the first mentioned subject in be- 
half of the plaintiff. One certainly was shown to hâve had expérience 
enough to warrant giving his opinion concerning the speed. While 
objection was made to the other two on the ground of inexpérience 
no exception was taken to the action of the trial court in overruling 
it. Défendant, therefore, is now precluded from pressing that ob- 
jection. Their évidence was received for what it was worth, and we 
think it corroborated the other évidence in a material and substantial 
way. One witness testified that the ties at the place of the accident 
were rotten, and their appearance after the accident was brought to 
the attention of the jury. 

On the whole, we are unable to say there was no substantial évi- 
dence of a dangerous rate of speed or of a defective condition of the 
roadbed or ties. A jury heard the évidence, and under faultless in- 
structions on both thèse issues found them in favor of plaintiflE. Si.ch 
being the case, we cannot disturb the finding. 

[3] A conductor on one of the trains of the défendant company 
while on the stand as a witness was interrogated about the times his 
and other trains on the defendant's road were due, according to the 
schedule, at Bonanza and the nearby stations at or about the time the 
accident in question occurred. Questions of this kind were asked with 
a view of showing, as stated by counsel at the time, that there was 
some pressing need of greater speed than usual in the opération of the 
train which wàs wrecked, in order to make its time at Cedars, a sta- 
tion four or five miles north of Bonanza, and clear the track for pas- 
senger trains and others which had the right of way over the freight 
train in question. 

Defendant's objections to thèse interrogatories were clearly un- 
tenable, and the court committed no error in overruling them. If 
perchance plaintiff was not able to make such showing as he expected 
to make, the testimony might, if it had been deemed of sufficient im- 
portance to warrant such action, hâve been taken from the jury at 
the request of defendant's counsel, but no such request appears to 
hâve been made. 

[4] It is next contended that error was committed in permitting 
witness Morrison to testify concerning the rule of promotion in the 
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service of the défendant company. This question was put to him by 
counsel for plaintiff : "Q. Novv as to promotion in railroad service — 
how is that obtained?" No objection was made to this question, but 
tlie vi'itness answered : "That is the oldest men in service, merit and 
ability considered." After the answer was given, the défendant for 
the first time objected to the question and answer and on adverse rul- 
ing saved an exception. This practice of permitting a question to be 
answered without objection, and, if perchance the answer be unfa- 
vorable, to then object to both question and answer, is not proper or 
fair practice. It permits a party to speculate on the chances of a fa- 
vorable answer before committing himself against the question. 

[5] In addition to the practice which we hâve just condemned 
which characterized the whole examination on this subject of promo- 
tion, it appears that the witness had been fully examined on the sub- 
ject before any objection was made. He had testifîed that he had 
what was called a preferred run and that Mr. Duke had also such a 
run : that the oldest man gets the run — that is, the oldest man in the 
service — and that it was gotten under what was called the rule of 
seniority. Immediately preceding the question and answer which 
were objected to he had said by way of explaining what he meant, 
as follows : 

■'Well. a man cannot get on the railroad right at once and get one of 
thèse rnns. We hâve what we call 'seniority,' wherein they hâve to be mer- 
ited by time of service, as a brakemau." 

To none of this évidence was any objection interposed. The jury 
had thereby been fully advised of the rule governing promotion which 
was later objected to and made the subject of an assignment of er- 
ror. The admission of improper évidence over objection to estab- 
lish facts proved by other évidence introduced without objection is 
harmless error. Metropolitan Street R. Co. v. Kennedy, 27 C. C. A. 
136. 82 Fed. 158; Chicago G. W. R. Co. v. Price, 38 C. C. A. 239, 
97 Fed. 423; Portland Gold Min. Co. v. Flaherty, 49 C. C. A. 361. 
111 Fed. 312; Pennsylvania R. Co. v. Palmer, 62 C. C. A. 588, 127 
Fed. 956. If, therefore, the ruling complained of was erroneous, it 
was without préjudice, and constitutes no réversible error. 

Considérable argument was made at the bar that the trial court 
erred in permitting évidence to be given by plaintiff touching the cost 
of an annuity, but there was no exception taken to that testimony, 
and, of course, nothing is before us for considération concerning the 
same. 

[6] On the measure of damages, the Circuit Court told the jury 
that they might take into considération, among other things, "the care, 
attention, instruction and training which one of his" (decedent's) "dis- 
position and character as disclosed by the évidence might reasonably 
be expected to give his children during their minority." Defendant's 
counsel excepted to this, and affirmatively requested the court to dé- 
clare the law to be that neither the care, attention, instruction, nor 
training which the father might reasonably be expected to give to the 
children could be considered by the jury in estimating the loss they 
sustained by reason of his death. The rule is that compensatory dam- 
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âges only can be awarded in such cases as this. The actual pecuniary 
loss resulting to the widow and children occasioned by the death of 
the father is ail that can be allowed. This was emphasized by the trial 
court by répétition. He not only so advised the jury affirmatively, 
but he told them that "neither sympathy, nor bereavement, nor af- 
fection, nor love, nor dévotion which might hâve existed between the 
husband and wife and children can be rightly considered as an élé- 
ment of damage in a case of this kind. The pecuniary loss sustained 
the law permits compensation for, but not for sorrow, loss of com- 
panionship, or society." Pretermitting, therefore, any mère senti- 
mental considérations connected with parental care, instruction or 
training, is it true they are of no actual value in money to the chil- 
dren ? We think not. The attention of a father in many cases may 
obviously save the employment of nurse, governess, teacher, or other 
caretaker. It was for the jury to say in the light of ail the évidence 
concerning the character, dévotion, and usefulness of the deceased 
to his children what wùuld hâve been his pecuniary value to them in 
the respects under considération if he had lived. We discover no 
error in the law laid down in this particular. 

There are some other assignments of error which hâve received 
our careful considération. Most of them are founded upon no ex- 
ceptions taken at the trial, and therefore présent nothing for review. 
Those that are founded upon exceptions are without merit. 

The judgment is affirmed. 



WASHINGTON COTTON CO. et al. v. MOEGAN & WILLIAMS et al. 

(Circuit Court of Appeals, Flfth Circuit. November 3, 1911.) 

No. 2,201. ■ • 

Bankruptct (§ 58*) — Acts or Bankruptcï — Prefeeentiai Tbansfeb or 
Pbopebtt— "Peefeeencb." 

A partnersUIp did not commit an act of bànkruptcy by giving a "préf- 
érence," wlthiïi Bankr. Act July 1, 1898, c. 541, § 3a(2), 30 Stat. 546 (U. 
S. Comp. St. 1901, p. 3422), by paying certain creditors in fuU, although 
at the time Its liabllltles exceeded lis assets, wliere Its memlDcrs, who ail 
resided within the Jurlsdlctlon, were ampïy solvent and worth many times^ 
the amount of the partnership debts. 

[Ed. Note. — For other cases, see Bànkruptcy, Dec. Dlg. § 58.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5498-5499; 
vol. 8, p. 7759.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia. 

In the matter of Morgan & Williams, a partnership, alleged bank- 
rupts. From an order dismissing the pétition in involuntary bànk- 
ruptcy, the Washington Cotton Company and others, creditors, appeal. 
Affirmed. 

Thomas F. Green and Edwin K. Lumpkin, for appellants. 
Wm. E. Simmons and G. A. Johns, for appellees. 

Before FARDEE and SHELBY, Circuit Judges. 

*For other cases see same toplc & i ntjmbeb iu Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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PER CURIAM. The Washington Cotton Company, a Georgia 
corporation, presented its pétition in the court below to hâve the firm 
of Morgan & Williams, a partnership consisting of A. S- Morgan and 
J. S. Williams, declared a bankrupt. The pétition contained the usual 
averments, showing the indebtedness of the firm and that petitioner was 
a creditor. The alleged act of bankruptcy was that the firm, within 
four months of the filing of the pétition, had transferred a portion 
of its property to named creditors with the intent to prefer said cred- 
itors over other creditors. The évidence showed that the firm had, as 
alleged, paid certain creditors in full, and that the debts of the firm 
were slightly in excess of the firm's assets ; but it was also shown that 
the individual members of the firm, ail residing within the jurisdiction 
of the court, were amply solvent — that their property was sufficient to 
pay more than ten times ail of their debts, individual and partnership. 

The relevant parts of the bankruptcy act are as follows : 

It is made an act of bankruptcy to hâve — 

"transferred, while insolvent, any portion of his property to oiie or more of 
his creditors with intent to prefer sucli creditors over tils other creditors." 
Section 3a, Bankr. Act 1898. 

"A person shall he deemed to hâve given a préférence if, boing insolvent, 
he has, within four months before the filing of the pétition, or after the filing 
of tlie pétition and before the adjudication, procnred or suffered a jndgment 
to be entered against hlmself in favor of any person, or made a transfer of 
any of his property, and the efCect of the enforeement of such Judgment or 
transfer will be to enable any one of his creditors to obtain a greater percent- 
age of his debt than any other of such creditors of the same class. * * * " 
Section 60a, Bankr. Act 1898. 

The property of the individual members of the firm, after the pay- 
ment of the debts of the individual members, is liable to the satisfac- 
tion of the firm's debts. It appears from the évidence, therefore, that 
ail of the creditors of the firm could collect their claims in full. The 
creditors which the firm had paid as alleged were not enabled to ob- 
tain any "greater percentage" of their claims than any other creditors, 
for ail can be paid in full. This fact alone, without referring to oth- 
ers commented on by the learned District Judge, fully sustains the de- 
cree dismissing the pétition. Tumlin v, Bryan, 165 Fed. 166, 91 C. 
C. A. 200, 21 h. R. A. (N. S.) 960. 

The decree of the District Court is affirmed. 



UNITED STATES v. CARTER et al. 

SEARLES et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,759. 

Parties (§ 40*) — Intervention— Pboperty in Customa Legis. 

The governniejit havlng been awarded a recovery of certain funds on 
account of an ofHcer's betrayal of his trust in respect to the letting and 
exécution of certain improvement contracts, before the Suprême Court's 
mandate that the funds be turaed over to the government was acted on 
by the Circuit Court, petitloners, who were gênerai creditors only of the 

*For other cases see eame topic & S NUitiBEB in Dec. & Am. Uigs. 1907 to date, & Rep'r Indexes 



312 192 FEDERAL REPORTEE 

CQHtracting CQHjpany, appUed for leave to intervene and to clalm a por- 
tion of the fUnds as a trust fund, on the theory tliat they bad lieen pald 
inadéquate and unjust wages by tlie côntraftor, and that one of snch in- 
terveners liad been compelled to take partial payments in trade at ex- 
orbitant priées, and tbat the company liad fraudulently rejected some of 
his work and afterwards used it. There was no allégation, however, that 
the exorbltaney of the priées or the fraudulent rejections were unknown 
to the intervener at the tlme, nor was there any allégation that petition- 
ers had established their right at law, or that the contractor was iiisol- 
vent. Held that, petitioners net having beèn owners or possessors of any 
part of the particular fund in court, and not having shown theniselves 
the beneficiaries of a trust in such funds, their pétitions were properly 
denied. 

[Ed. Note.^For other cases, see Parties, Cent. Dig. §§ 61-67; Dec. 
Dig. § 40.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Action by the United States against Oberlin M. Carter and oth- 
ers, in which Jerry Searles and others intervene. From a judgment 
overruling their pétitions, they appeal. Affirmed. 

John B. Daish, Isaac M. Jordan, William Garnett, and Richard M. 
Charlton, for appellants. 

Marion Erwin, Sp. Asst. Atty. Gen., for the United States. 

Before BAKER, Circuit Judge, and SANBORN and CARPEN- 
TER, District Judges. 

BAKER, Circuit Judge. In United States v. Carter, by a decree 
of the circuit Court, affirmed on appeals (172 Fed. 1, 96 C. C. A. 587, 
and 217 U. S. 286, 30 Sup. Ct. 515, 54 L. Ed. 769), the government 
was awarded a recovery of certain funds on account of Carter's be- 
trayal of trust in respect to the letting and exécution of contracts 
for the improvement of Savannah harbor by the Atlantic Contract- 
ing Company. Before the Suprême Court's mandate that the funds 
be turned over to the government was acted on by the Circuit Court, 
appellants Searles, Burke, and Palmer filed their joint pétition for 
leave to intervene, accompanied by their several proposed intervening 
pétitions. . 

Searles alleged in his tendered pleading that he worked on the 
harbor improvement from October, 1892, to October, 1897, for the 
Atlantic Contracting Company, at an agreed wage of $56 per month ; 
that the company in fact paid him only 75 cents a day ; that the 
company's failure to pay him in full "constituted a breach of contract 
and a fraud upon your petitioner, in that the amount so withheld was 
appropriated as profits, and is represented in the sums paid to the 
company by the government, in which is included the sums now held 
by the receiver, and the said act of appropriation was a fraud upon 
your petitioner and upon ail others similarly situated"; that your 
petitioner adopts the material allégations of the original bill; that 
the évidence in the cause showed that the greater portion of the prof- 
its secured by the contracting company "was represented by the per- 
pétration of this fraud upon your petitioner and his fellow laborers, 

*Por uther cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in paying them and his fellow laborers said inadéquate and unjust 
wages"; that there is nowin the custody of the court "a trust fund" 
that accrued from the aforesaid fraud; that by reason of the fraud 
the contracting company is a "trustée in equity" for your petitioner; 
that your petitioner "traces said trust fund so wrongfully withheld 
from him into said sum now in court" ; that your petitioner has no 
adéquate remedy at law, and is remediless without the intervention 
of the court in his behalf. 

Burke's profifered complaint was the same. Palmer averred ad- 
ditionally that he was compelled to take his partial payments in trade 
at exorbitant priées, and that the company fraudulently rejected some 
mattréss bundles made by him, and afterwards used them in the 
work. But he does not allège that the exorbitancy of prices or the 
fraudulent rejections were unknown to him at the time. 

Appeal is made to us to reverse the order of the Circuit Court de- 
nying leave to intervene. On the pleaders' theory that there is in 
court a trust fund in which appellants are beneficiaries, that they hâve 
no adéquate remedy at law, and that they are whoUy remediless oth- 
erwise, intervention is a matter of right, and a déniai thereof is an 
appealable order. U. S. Trust Co. v. Chicago Terminal Co. (C. C. 
A.) 188 Fed. 292. 

Appellants were never owners or possessors of any part of the 
particular funds in court. Nor do they show themselves the bene- 
ficiaries of a trust in thèse funds; for, to constitute a trust, not only 
would it hâve been required that the Atlantic Contracting Company 
should hâve engaged to pay them from thèse funds, not generally, but, 
f urther, that the company should bave set apart the necessary portion 
of thèse funds for that purpose. 

Simply gênerai creditors of the Atlantic Contracting Company was 
the status of appellants as exhibited by their pleadings. To lay the 
foundation for equity to foUow the unincumbered assets of the com- 
pany into the hands of others, an averment of the company's insol- 
vency was requisite. No such charge appears. 

If the intervening pétitions were sufficient otherwise, the omission 
of the Atlantic Contracting Company as a party défendant would be 
fatal. At the base of appellants' case lies the assertion of a certain 
contract with the company and the company's breach. Thèse alleged 
facts hâve never been judicially determined. Establishment of them 
would hâve to underlie any équitable claim against the appellee. If 
the company were in, it might prove that there was no contract or 
breach as alleged and consequently that the government's rétention 
of the funds could not be in fraud of appellants' rights. Swan Land 
Co. V. Frank, 148 U. S. 610, 13 Sup. Ct. 691, 37 L. Ed. 577; Findlay 
V. Hinde, 1 Pet. 241, 7 L. Ed. 128, 2 Rose's Notes, p. 692. 

General charges of fraud are made, but the facts disclose only 
unpaid debts. That appellants are without remedy, unless by inter- 
vention, is a conclusion that seems to be true, but not in the sensé in- 
tended by the pleaders. To permit a money demand against a solvent 
debtor to become outlawed does not create an équitable right after- 
ward to pursue the debtor's assets into the hands of strangers. 

The order appealed from is affirmed. 
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HOOKS 7. VET.t 

(Circuit Court of Appeals, Flfth Circuit. November 3, 1911.) 

No. 2,275. 

1. Trial (| 328*) — Verdict— Assatjlt and Batteet— Sevebance as to Par- 

ties; . 

Where a défendant, In an action for assauit and battery against him- 
self and other défendants, flled a separate plea, the fact tliat the jury 
retùrued a several verdict against différent défendants for differlng 
amounts, instead of a joint verdict against ail, was not error as to him, 
being responslve to hls plea. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. §§ 771-773; Dec. DIg. 
§ 328.*] 

2. Appeal and Bbror (§ 1070*) — Review— Hakmless Eeeor— Verdict. 

A verdict In an action for assauit and battery against a number of 
défendants, whlch assessed thé damages se verally, if erroneous, was er- 
ror wlthout préjudice. 

[Ed. Note. — For other cases* see Appeal and Error, Cent. DIg. §§ 4231- 
4233 ; Dec. Dlg. § 1070.*] . 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Georgia. 

Action at law by Charles M. Vet against B. A. Hooks and others. 
Judgment for plaintiff, and défendant Hooks brings error. Affirmed. 

Alexander Akerman and Charles Akerman, for plaintiff in error. 
Du Pont Guerry and Peter W. Meidrim, for défendant in error. 

Before PARDEE and SHEIvBY, Circuit Judges, 

PER CURIAM. Charles M. Vet, a citizen of Floridâ, brought 
his action of trespass for assauit and battery, in the Circuit Court 
of the United States for the Western Division of the Southern Dis- 
trict of Georgia, against B. A. Hooks, T. W. Hooks, Blount Free- 
man, Daniel Driggars, and Andrew A. Cowart, citizens of Georgia, 
alleging that thèse five défendants made an assauit upon, and unlavi?- 
fully beat, bruised, and wounded, the plaintiff. The défendant B. 

A. Hooks filed a separate plea of déniai and pleaded justification. 
The other défendants joined in a plea which, under the Georgia prac- 
tice, amounts to the gênerai issue. 

Upon the trial the jury, on Saturday, May 20, 1911, returned a 
verdict as follows: 

"Maçon, Ga., May 20, 1011. 
*'We, the jury, flnd for the plaintiff as against B. A. Hooks and A. A. Co- 
wart the sum of one thousand dollars each, and against T. W. Hoolis, Blount 
Freeman, and Daniel Driggars, the suœ of one hundred dollars each. 

"R. L. Sparks, Foreman." 

No objection appears to hâve been made by either party, and the 
verdict was entered, and the jury presumably discharged. 
On Monday, May 22, 1911, the next judicial day, the défendants 

B. A. Hooks, T. W. Hooks, Blount Freeman, and Daniel Driggars 
presented their motion in arrest of judgment, which was ordered 

•For othsr cases «se same topic £ S nitmbxb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
tEehearing denled December 5, 1911. ' 
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filed and assigned for hearing, which motion in arrest of judgment 
contains five grounds, ail of which attack the legality of the verdict. 
Subsequently Blount Freeman and T. W. Hobks withdrew from the 
motion, and it was dismissed as to them. 

On June 14, 1911, after argument, the motion in arrest of judg- 
ment was overruled by the court, and a several judgment was rend- 
ered in accordance with the verdict. After the entry of the judg- 
ment, the défendants B. A. Hooks and Daniel Driggars presented 
to the court another motion in arrest of judgment upon the same 
grounds, which the court refused to entertain. During the same 
term, on the 17th of June, 1911, the défendants B. A. Hooks and 
Daniel Driggars filed their bill of exceptions. The other défendants 
refusing to join him, the défendant B. A. Hooks severed, and brings 
this writ of error, making no other parties than the plaintiff below. 
The errors assigned ail relate to rulings of the court below on the 
motion in arrest of judgment. 

If we concède the doubtful proposition that in the fédéral courts 
the rulings of the existing Circuit Courts on motions in arrest of 
judgment may be reviewed on error, still the assignments of error 
are without merit, because the verdict was not joint, and was respon- 
sive to the plaintifï in error's separate plea, so that the plaintiff in 
error was not prejudiced by the findings against other parties de- 
fendant. 

The technical common-law rule, cited in the text-books and in- 
voked on this writ, based on Sir John Heydon's case, Il Coke, 5a, 
and Hill v. Goodchild, 5 Burr. 2790, does not apply hère, because 
the plea was several, and the verdict not joint. In Hill v. Goodchild 
Lord Mansfield said : 

"We hold that as the trespass Is jointly charged upon both défendants, 
and the verdict has found them both jointly guilty, the jury could not after- 
wards assess several damages. Hls lordship partlcularly mentioned the case 
of Austen v. Wilward, the flfth resolution in Sir John Heydon's Case, the case 
in Gro. Jac. 118, of Crâne and HIU v. Hummerstone, the case of Rodney v. 
Strode, in Carthew, 19, and Jenklns' Gent. 317, pi. 10, as warranting this 
opinion. We do not think that the présent case calls for an opinion upon 
those cases where the défendants are charged jointly and severally, or where 
the défendants plead severally, or where the défendants are found guilty of 
several parts of the same trespass or at a différent time, or where a joint 
action is brought for two several trespasses, and the damages found severally, 
as being severally guilty. We do not meddle with any of thèse cases. There 
is a variety of opinions in the books relating to them. It is enough for us to 
found our présent détermination vipon the présent case. And the présent 
case is that the count is of a joint trespass, and the jury hâve found the de- 
fendants guilty of a joint trespass, and yet hâve severed the damages. We 
are of opinion that in such case the damages cannot he severed." 

If, however, we concède the contention of the plaintiff in error 
that the verdict should hâve been joint, and not several, and that it 
was error to enter the several judgment on the verdict, it seems 
that it was certainly error without injury. As it stands, the judg- 
ment and verdict against the plaintiff in error is for only $1,000. 
The jury found that five of the défendants were properly liable for 
damages, and the aggregate sum of such damages, as found by the 
jury, amounted to $2,300. The resuit of the contention of the plain- 
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tiff in error would be that the judgment and verdict should hâve 
been for that sum against ail the défendants jointly. The error, 
therefore, in assessing the damages severally, rnakes the plaintiff in 
error liable for only $1,000, when otherwise he would hâve been 
Hable for $2,300, with no right to contribution. 8 Cyc. 804; 23 Cyc. 
1470. If this is error, it is, as to the plaintiff in error, error vvithout 
injury. 
The judgment of the Circuit Court is afïîrmed. 



CITT OF KANSAS CITY, KAN., et al. v. UNION PAC. R. CO. 
(Circuit Court of Appeals, Eighth Circuit. Novetnber 28, 1911.) 

No. 3,546. 

Judgment (§ 437*) — Defatjlt— Vacation— Négligence. 

Défendant rallroad company instituted suit against complalnant clty ; 
the subpœiias belng setved on tlie mayor. No appearanee or défense 
being made, a decree was rendered by default, and, after the expiration 
of the term, the city sued to set aside the decree beeause of alleged 
accident in faillng to défend, showlng that, aecording to custom, the 
subpœnas were sent to the city attorney, and during his absence were 
left on a table in his office, and that, for some reason not explained, 
they never came to his attention, he belleviug that, in gathering up and 
dlsposing of papers on his desk which he had himself placed there, he 
had dlsposed of them, elther by placing them in a waste basket or put- 
ting them away wlth other papers. Hcld, that complainants under such 
cireumstances were not free from négligence, and were therefore not 
eutitled to relief. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 827 ; Dec. Dig. 
§ 437.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Suit by the City of Kansas City, Kan., and others against the Union 
Pacific Railroad Company. To set aside a judgment recovered by 
default. Decree for défendant, and complainants appeal. Affirmed. 

Richard J. Higgins (Nathan Crée, on the brief), for appellants. 
R. W. Blair (B. W. Scandrett and C. A. Magaw, on the brief), for 
appellee. 

Before HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

HOOK, Circuit Judge. The question in this case is whether the 
city of Kansas City, Kan., and the city clerk were prevented by ac- 
cident from defending a suit brought by the railroad company in the 
Circuit Court of the United States for the District of Kansas. Serv- 
ice in the suit was duly made on the mayor and clerk, but there was 
no appearanee or défense, and a decree was rendered by default. To 
show accident, it is averred in the bill that many suits are instituted 
against the city, and that it was the custom of the mayor or other of- 
ficiai to deliver or send the subpœnas or summonses served on him ei- 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ther to the city attorney or to the city, counselor ; that the latter was 
frequently absent from his office, and in such cases it was the custom 
to leave the writs on the table in his office where they were usually 
f ound and due attention given them ; that, pursuant to the custom, the 
chancery subpœnas in the suit brought by the railroad company were 
sent to the office of the city counselor and left on his table, but for 
some reason, which the complainants and the city counselor are un- 
able to explain, the writs never came to the attention of the latter, 
nor did he kno^y of the pendency of the suit until long after the 
default decree had been rendered ; but from facts within their knowl- 
edge complainants "believe, and upon such information they aver the 
f act to be, that said city counselor in gathering up and disposing of the 
papers upon his desk which he himself had placed there, by accident, 
and not knowing that such papers were the subpœnas in question, but 
supposing they were a part of papers placed there by himself, gathered 
them up and disposed of them either by placing them in the waste 
basket or putting them away with other papers." 

Accident is a well-known ground of equity jurisdiction, but it is 
universally agreed that he who invokes it to vacate a judgment or de- 
cree must, to prevail, be free from négligence in himself or his agent. 
Hendrickson v. Hinckley, 17 How. 443. 15 L- Ed. 123; Crim v. 
Handley, 94 U. S. 652, 24 L. Ed. 216; Embry v. Palmer, 107 U. S. 
3, 11, 2 Sup. Ct. 25, 27 L. Ed. 346; Knox County v. Harshman, 133 
U. S. 152, 10 Sup. Ct. 257, 33 L. Ed. 586; Rolling Mill Co. v. Ore 
Co., 152 U. S. 596. 14 Sup. Ct. 710, 38 L. Ed. 565. In Village of 
Celina v. Bank, 15 C. C. A. 495, 68 Eed. 401, it appeared that shortly 
after an action had been begun against the village the mayor called 
upon a firm of attorneys, and inquired whether they could attend to 
it, to which they replied that they could. After some further con- 
versation about the case, the particulars of which do not appear, the 
mayor left the attorneys under a definite and positive belief that he 
had engaged them, and that they had agreed to attend to the case. 
Neither the mayor nor the attorneys paid further attention to the case 
until after judgment had been rendered, and, as in the case hère, the 
term had elapsed and it had passed from the control of the court. 
On thèse facts the Circuit Court of Appeals of the Sixth Circuit held 
there was no ground for relief in equity. 

We think it is quite plain that the complainants hère were not free 
from négligence. The mayor whom the law appoints as one of the 
persons upon whom service of process shall be made was the chief 
executive of the city charged with the gênerai supervision and control 
of ail its officers and affairs. The custom of the city officiais is of 
doubtful propriety. An ordinarily prudent man in the protection of 
his Personal interests would hardly leave such important papers upon 
the office table of an absent lawyer without afterwards inquiring 
whether they had reached his attention, and certainly no less degree 
of care and diligence is incumbent upon those in positions of public 
trust. Even the equity rule which controlled the service of such a 
writ upon a défendant required that, if the copy be not delivered to 
him personally, it be left with some adult person in charge of his 
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abode. Again, the city counselor is charged by law with the duty of 
attending to cases in court in which the city is a party. According 
to the averments of the bill, he knew that many such suits vvere 
brought, and that the other city officiais were in the habit of placing 
the papers giving notice of them and of the time when défense must 
be made upon a table in his office when he was absent, as was fre- 
quently the case. It would certainly not be exercising reasonable 
care if with that knoVvledge he threw them into the waste basket or 
put them away with other papers without inspection or effort to dé- 
termine their characterv ■ 

There must of necessity be rulés for the orderly conduct of busi- 
ness in the courts of which ail are required to take notice, and to 
which ail must conform or sustain the known conséquences of omis- 
sion. Otherwise the administration of justice would be in confusion, 
and would lack that defitiiteness of progress and ending which is so 
essential to public welfare. The requirement that litigants brought 
into court by process duly issued and served should file their plead- 
ings according to law and be diligent in the assertion of their rights 
applies as well to artificial as to natural persons, and in respect of 
the former there is no distinction between municipal corporations 
and those organized for pecuniary gain. And corporations unlike nat- 
ural persons must necessarily act wholly through the médium of offi- 
cers or agents whose acts or omissions within the scope of their 
powers or duties are attributable to their principals. 

The decree is affirmed. 



In re IRONCLAD MFG. CX). 
(Circuit Court of Appéals, Second Circuit. January 8, 1912.) 

No. 98. 
Bankeuptct (§ 214*) — Secueed Creditobs— Disposition of Bonds— Injunc- 

TION. 

Creditors of a banjirupt corporation, wlio liold its mortgage bonds as 
collatéral security, will not be enjoined from selling tliem under the 
pledges. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 327 ; Dec. 
Dig. § 214.*] 

Pétition to Revise Orderof the District Court of the United States 
for the Eastern District of New York, 

In the matter of the Ironclad Manufacturing Company, bankrupt. 
On pétition to revise an order of the District Court. Order affirmed. 

See, also, 190 F. 320, 

The matter was presented to the Circuit Court of Appeals on the 
following pétition: 

The pétition of J. Fred Pierson respectfuUy shows and allèges to thls court : 
First. That he is engaged in business in the city of New York under the 

flrm name of Pierson & Co. 

Second. That he Is an unsecured creditor of the Ironclad Manufacturing 

Company In the sum of seventeen thousand flve hundred flfty and 34/100 

•For other cases see aame topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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($17,550.34) dollars, and that he is chairman of a committee of unsecured 
creditors at présent representlng about forty-four thousand ($44,000.00) dol- 
lars of unsecured Indebtedness, eut of a total of about one hundred twelve 
thousand (|112,000.00) dollars. 

Third. That, upon information and belief, your déponent allèges that the 
Ironelad Manufacturing Company did, by instrument dated the SOth day 
of June, 1905, make, exécute, açknowledge, and dellver a mortgage on its 
real estate and Personal property to the Guardian Trust Company of New 
ïork, to secure the payment of six hundred thousand dollars worth of its 
bonds. That thereafter the Ironelad Manufacturing Company delivered sald 
bonds to varions banks and corporations as collatéral seeurity for Its indebt- 
edness. 

Fourth. That thereafter an involuntary pétition in bankruptcy was flled 
on or about the 23d day of May, 1911, and Appelton C. Clark, Bsq., was ap- 
poitited recel ver. 

Fifth. Upon information and belief, that some of the said banks and cor- 
porations now holding the aforementioned bonds as collatéral seeurity for the 
alleged bankrupt hereln are taking steps looking towards the sale of the said 
bonds. 

Sixth. That on or about the 16th day of June, 1911, the unsecured creditors 
of the alleged bankrupt hereln caused Hon. Thomas Ives Chatfield, Justice of 
the United States District Court for the Eastern District of New York, to 
issue an order to show cause why an order should not be made and enterert 
restraining the bondholders of the aforementioned bonds of the alleged bank- 
rupt hereln from selling them or otherwise disposing of them until sixty (60) 
days after the élection of a trustée hereln, and upon the return of the said 
order to show cause, and argument havlng been had thereon before Hon. 
Van Vechten Veeder, Justice of the United States District Court for the 
EJastern District of New York, the relief therein sought by the unsecured 
creditors of the alleged bankrupt estate was denied, and thereafter an order 
was entered to that effect on the 26th day of July, 1911. 

Seventh. That your petltioner allèges, upon information and belief, that by 
the decree and order of the District Court, denying the restraining of the 
sale of the bonds of the alleged bankrupt hereln, a grave error bas been com- 
mitted, and your petltioner feels aggrieved thereby, and that that sale of the 
aforementioned bonds at this tlme will resuit in an irretrievable loss to the 
unsecured creditors of this alleged bankrupt estate, and your petltioner is 
desirous, on behalf of the unsecured creditors, to obtain a review with the 
United States Circuit Court of Appeals for the Second Circuit of the said 
order. 

Wherefore, your petltioner prays that a review may be granted by this 
honorable court from the order of the United States District Court for the 
Eastern District of New York, dated the 26th day of July, 1911, and that said 
order of the District Court be set aside on the ground that it is contrary to 
law. 

The following is the opinion of Van Vechten Veeder, District Judge, 
in the court below: 

After careful considération I hâve reached the conclusion that the motion 
must be denied on the authority of Jérôme v. McCarter, 94 U. S. 734, 24 L. 
Ed. 136. 

Motion denied. 

Léo Oppenheimer, for petitioner. 

C. A. Riegelman and E. B. Essig, for respondents. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Order affirmed, on the opinion of the court below. 
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; " ; FONG GU'M TONG v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 12, 1911.) 

No. 1,761. 

1. Aliens (§ ;i2*)—-DEroRTATioN— Chisese— Défenses— CitizbSsuip—Dkt;-.'.;- 

MINAIIOX. 

Wliere a Clilnese persou in déportation proceediugs claims to be a na- 
tlve-born citizen, he is.eutitled to a judicial deterniiuiitioii of such (jues- 
tion. 

[■Ed. Note. — Fol" other cases, see Aliens, Dec. Dig. § 32.* : . 

What Chinese persous are excluded from the United States, see note 
to Wong You V. United States, 104 C. O. A. 5B8.'] 

2. Appkal and Eeeok (§ lOU*) — Déportation Proceedings— Evidence. 

A flnding oii an issue of citizensliip in Cliinese déportation proceedings, 
based on conflicting évidence of witnesses beard orally in tlie District 
Court, will not be disturbed on appeal, unless the record clearly shows 
that an obvions mistake was made by the trial court in considering the 
évidence. 

[Ed. Note. — For otiier cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3989 ; Dec. Dig. § 1011.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Chinese déportation proceedings by the United States against Fong 
Gtim Tong. From an order of déportation, défendant appeals. Af- 
firmed. 

Knight, Reid & Tyrrell and John T. Evans, for appellant. 
Edwin W. Sims, U. S. Atty., James H. Wilkerson, and John Byrne, 
for the United States. 

Eefore BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. An order that appellant be deported as 
a Chinese laborer found in the United States in violation of the 
Chinese exclusion act, rendered by a United States commissioner 
and affirmed by the District Court on a hearing de novo, is presented 
for review. 

Appellant's défense was that he was a native-born citizen, and his 
contention hère iS that the finding against him is not sustained by 
the évidence. 

[1, 2] He was entitled to a judicial détermination of his claim 
that he was a native-born citizen. Moy Suey v. United States, 147 
Fed. 697, 78 C. C. A. 85 ; Pang Sho Yin v. United States, 154 Fed. 
660, 83 C. C. A. 484; United States v. Jhu Why (D. C.) 175 Fed. 
630. In the Moy Suey Case, as in the others cited, the finding on 
review was that the évidence as a whole placed beyond substantial 
contradiction tlie .fact that the person in question was a native-born 
citizen. But hère there is a clear and sharp conflict. If the government's 
évidence conveyed the truth, appellant was born in China, , and, his 
contrary statement, in déniai of his admission to the inspecter, was a 
fabrication. True, his testimony in the District Court that lie was 

•For other casts see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Uep'r Indexes 
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born in San Francisco was corroborated by the testimony of two 
Chinese résidents of Chicago. But nevertheless the question was 
one of the weight and credibility of the évidence. AU the witnesses 
were heard orally in the District Court, and their appearance and man- 
ner of testifying were matters of observation there that are not in 
the record hère. Under such circumstances the rule is that the find- 
ing should not be disturbed on review, unless the record clearly shows 
that an obvious mistake was made by the trial court in the considéra- 
tion of the évidence. Crawford v. Neal, 144 U. S. 585, 12 Sup. Ct. 
759, 36 L. Ed. 552. 
The order is affirmed. 



ACME ACETYLENE APPLIANCE CO. et al. v. COMMERCIAL 
ACETYLENE CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. December 5, 1911.) 

No. 2,214. 

1. Appeal and Ereob (§ 954*) — Review— Obdee Granting Preliminabt In- 

jUNCTiON— Discrétion of Court. 

On review of an order granting a prellminary Injunction, the fact 
must be recognized tbat the court making the order had a reasonable dis- 
crétion to either grant or withhold It, and unless It explicitly appears 
that such court proceeded upon an erroneous hypothesis of pertinent 
fact or law or Improvldently exercised its légal discrétion the order will 
not be disturbed. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dlg. |§ 3818- 
8821 ; Dec. Dig. § 954.* 

Review of interlocutory decree granting or refusing Injunction in pat- 
ent case, in Circuit Court of Appeals, see notes to Gill & Fisher v. 
Browne, 36 C. C. A. 672 ; Southern Pac. Ce. v. Earl, 27 C. C. A. 189 ; 
New York, N. H. & H. R. Co. v. Sayles, 32 O. C. A. 484.] 

2. Patents (§ 297*) — Suit for Infringement— Preliminabt Ikjunction— 

Effect of Peiob Adjudication. 

When a patent bas been sustained on final hearlng In a contested case, 
its valldity should be assumed on a motion for a prellminary injunction 
In another court In the same or another circuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dig. § 297.*] 

8. Patents (§ 107*) — Validity— Abandohment— Method and Appaeattjs Ap- 
plications. 

A method and an apparatus for practlcing such method are distinct 
things, and may be the subjects of separate Inventions and covered by 
separate patents, and where separate applications are made for each by 
the saine inventor his withdrawal or abandonment of one does not afïect 
the validlty of a patent granted for the other. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. | 150; Dec. Dig. 
S 107.* 

Abandonment of invention, see note to Hayes-Young Tie Plate Co. t. 
St. Louis Transit Co., 70 C. C. A. 6.] 

4. Patents (§ 328*) — Teem— Foreign Patent— Acettlene Cas Tanks. 

The Claude and Hess patent. No. 664,383, for an apparatus for storlng 
and distributing acétylène gas is not limited as to term by the Britlsh 
patent No. 29,750 of 1896, under Rev. St. § 4887 (U. S. Comp. St. 1901, 

•For other cases see same topio & § humber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeio» 
192 P.— 21 
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p. S382), the forelgn patent being for a method, and the two not for the 
same invention. 

6. Patents (j 828*)— Suit for Infeingement— Preliminabt Injunction. 

Findings of Infrlngement and contributory Infrlngement of the Claude 
and Hess patent, No. 664,383, for an apparatus for storlng and distrib- 
ntlng acétylène gas, made on a motion for a preliminaiy Injunction, af- 
flrmed. 

[Ed. Note. — Contributory Infrlngement of patents, see notes to Edison 
Electric L. Co. v. Penlnsular Light, P. & H. Co., 43 C. C. A. 485 ; .aSolian 
Co. V. Harry H. Juelg Co., 86 C, O. A. 206.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Suit in equity by the Commercial Acétylène Company and the Prest- 
O-Lite Company against the Acme Acétylène Appliance Company, 
Arthur S. Widrig, Robert Widrig, and Fred Wilmot. From an or- 
der (188 Fed. 89) granting a preliminary injunction, défendants ap- 
peal. Affirmed. 

Thls Is an appeal from an order (188 Fed. 89) granting a preliminary in- 
junction. Appellants are restrained from selling certain devices called acét- 
ylène gas generators and compressors for use in recharging with acétylène 
gas certain other devices called Prest-0-Lite gas tanks or Autogas tanks, 
from infringing United States letters patent No. 664,383, and from induc- 
Ing others so to infrlnge such letters patent or to contribute thereto. Thèse 
letters patent were granted December 25, 1900, to Claude & Hess, and through 
mesne assignments appellee, the Commercial Acétylène Company, acqulred 
title to the patent; and the other appellee, the Prest-0-Lite Company, 
through agreement with its coappellee, became the exclusive Ucensee in the 
United States and terrltorles to manufacture and sell apparatus (employ- 
Ing and containing the invention covered by the letters patent mentioned) 
for use on automobiles, carriages, and other vehicles. One complaint made 
against appellants is that in March, 1911, the two Wldrigs and Wilmot or- 
ganized the corporation, the Acme Acétylène Appliance Company, and com- 
menced the manufacture of a machine described as an "Acétylène Gas Gen- 
erator and Compresser," and caused it to be used for the purpose of gen- 
erating acétylène and compressing the same In Prest-0-Llte and Autogas 
tanks, and for formlng therein a supersaturated solution of acétylène as 
set forth In claims 1, 2, and 5 of the letters patent in suit. A suit was 
begun by appellees in November, 1909, in the court below against one of the 
appellants, viz., Arthur S. Widrig, and one Eobinson, in which upon motion 
and hearing an order was Issued (June 9, 1910), enjoining Widrig and Rob- 
Inson pendante llte from fiUing or refiUing or causing to be refllled with 
acétylène any Prest-O-Lite gas tanks ; and It is now charged that the sole 
purpose of organizing the appellant corporation was to avoid the opération 
of the injunction issued in that case, and that the indlvidual appellants hâve 
been actively engaged In managing the company's afEairs and business. An 
appeal was taken in that case from the order granting the preliminary in- 
junction, but it was dlsmlssed by the appellants in the case when called for 
argument in this court. 

Aprll 20, 1911, appellants in the présent case flled an answer admittlng 
the organization of the appellant company, the manufacture and sale by 
the Prest-O-Lite Company of the gas tanks bearing its name ; also that the 
Prest-O-Lite tanks and Autogas tanks through use become exhausted and 
depleted of acétylène, that appellees brought the suit against Widrig and 
Robinson alleging the filling, selling, and exchange of Prest-O-Llte tanks and 
infrlngement of the patent in suit, that an Injunction pendente llte was 

'fcijgjtliei eesea lea *ame topic & i nuubbs lu Ose. t Am. Diga. 1907 to data, & Rep'r Index» 
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issued by Judge Denison restraining Widrig and Roblnson, and that Rob- 
ert Widrig is managing the affairs of the appellant Company. 

The answer dénies the other averments of the bill, ineludlng validlty of 
the patent in suit or its infrlngement, and avers anticipation through a 
number of domestic and foreign patents and publications named. It also 
allèges that on June 30, 189G, "there was granted to Claude & Hess let- 
ters patent No. 29,750, by the Kingdom of Great Britaln, which said letters 
patent covered the same alleged invention as is shown in letters patent of 
United States No. 664,383 and that by the laws of the Kingdom of Great 
Britain the iife of said patent was 14 years from date of issue, and that 
by reason of section 4887 of the Revised Statutes of United States before 
amendment by Act March S, 1897, c. 391, 29 Stat. 692 (U. S. Comp. St. 1901, 
p. 3382), the term of said letters patent No. 664,383 expired June 30, 1910." 

It is further averred that, by reason of the failure of Claude & Hess to 
comply with the laws of Great Britain, their letters patent expired June 
30, 1900, and that letters patent No. 664,383 having been issued December 
25, 1900, upon an application flled March 1, 1897, are nuU and void. 

The order granting the preliminary Injunctlon required a bond in the 
pénal sum of $10,000 to be filed, and imposed as a condition that if it be flnally 
determined either that the patent sued upon is invalid, or that défendants 
were not acting in Infrlngement of it, the complainante should pay to de- 
fendants $5,000 as liquidated damages caused by the Issuing of the injunc- 
tlon, and also such furthèr damages in excess of $5,000 as may be assessed 
by the court in favor of défendants, "both liquidated and assessed excess, 
to be subject to be ordered to be paid in the final decree in this cause, or 
by proceedings herein at the foot of the decree." 

Robert H. Parkinson (Robert M. Calfee and Joe G. Fogg, on the 
brieï), for appellants. 

Keyes Winter and John P. Bartlett (Clarence Winter, on the brief), 
for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] In testing the vahdity of an order granting a prehminary injunc- 
tion, we are bound to recognize that there resided in the court making 
the order a reasonable discrétion either to grant or to withhold it. And 
the gênerai rule is that unless it expHcitly appears that the court has 
proceeded upon an erroneous hypothesis of pertinent fact or law, or has 
improvidently exercised its légal discrétion, the order will not be dis- 
turbed. This court has so frequently expressed the rule in this be- 
half that we need not do more than to cite one or two of the récent 
décisions, in which référence will be found to the earlier cases. In- 
terurban Ry. & T. Co. v. Westinghouse E. & Mfg. Co., 186 Fed. 166, 
170, 108 C. C. A. 298; City of ShelbyviUe, Ky., v. Glover, 184 Fed. 
234, 238, 106 C. C. A. 376. We may say with respect to the présent 
case that this rule requires us to pass upon any question of law, the 
détermination of which was necessarily involved in the granting of 
the order. Bissell Carpet Sweeper Co. v. Goshen Sweeper Co., 72 
Fed. 545, 19 C. C. A. 25 (C. C. A. 6th Cir.) 

Before the order was granted, the validity of the patent in suit 
had been adjudicated upon final hearing in Commercial Acéty- 
lène Co. V. Avery Portable h. Co. (C. C.) 166 Fed. 907. The same 
court, upon a motion for a preliminary injunction, had occasion again 
to pass upon the patent in suit in Commercial Acétylène Co. v. Auto- 
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lux Co. (C. C.) 181 Fed. 387. Moreover, the suit of tlie présent ap- 
pellees against Widrig and Robinson, mentioned in the statement, vvas 
based upon the patent now in suit, and the preliminary injunction 
there allowed was granted by the judge who made the order in this 
case. 

It is urged in respect of the décision of Judge Quarles in Commer- 
cial Acétylène Co. v. Avery Portable L. Co., that he treated the pat- 
ent in suit as a method patent and not as an apparatus patent; and 
consequently that it was not an adjudication upon which the order 
now in dispute could rightly be based. 

The strength of this contention is to be tried by a considération of 
the opinion as a whole, and not by particular words or sentences or 
by a paragraph apart from their context. It appears in the opening 
paragraph of the opinion ([C. C] 166 Fed. 908) that Judge Quarles 
was fully cognizant of the fact that Claude & Hess "had pending at 
the same time two distinct applications, one for the method or pro- 
cess * * * and the other for the apparatus or package. * * * " 
For reasons there stated, he did not feel at liberty "to consider the 
proceedings in the Patent Office touching the method application, or 
the claimed abandonment predicated thereon," and treated the évi- 
dence as failing to show "what became of the process application, 
except that no patent was granted thereon." (C. C.) 166 Fed. 909. 
It would seem strange, then, that the learned judge understood that 
he was passtng upon a method patent. We may dérive further as- 
sistance from portions of the language used, which we think are fair- 
ly indicative alike of context and trend of the opinion as an entirety. 
For instance, the court stated ([C. C] 166 Fed. 909) that the primary 
difficulty in the Patent Office "seems to hâve been to what extent the 
solvent supersaturated with gas might be considered an élément of 
the combination in the apparatus patent." Again ([C. C] 166 Fed. 
909, 910) : 

"It was finally held on appeal that, as an apparatus for storing and dis- 
tributing acétylène gas, the solvent, with supersaturated solution of acéty- 
lène, might constitute an élément of the combination, and a claim was sug- 
.gested by the board, which is claim 1 of the patent in suit." 

Of the things accomplished by the inventors, it is said ([C, C] 166 
Fed. 912) : 

"First: By equipping the gas package with acétone as a solvent, they hâve 
enorniously increased the storing capacity of the tank," etc. 

When thèse quoted portions are construed in connection with what 
is said later of the pith of the invention ([C. C] 166 Fed. 916), it is 
plain that there is no such inconsistency as to warrant the conclusion 
that the court de^ermined the validity of the patent in suit upon the 
theory that it was a method patent ; on the contrary, as we interpret 
the opinion, the court considered the patent as a combination of élé- 
ments and so treated the invention patented as an apparatus patent. 
This was the conclusion reached by the court below. And Judge 
Quarles himself in unmistakable terms made his conception of the 
patent clear, in the later case of Commercial Acétylène Co. v. Auto- 
lux Co., supra (C. C.) 181 Fed. at page 390 where he said : 
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"The 'package," whicli is the patented product, cousists not only of thc 
stee] tank, but of the internai equlpment of a supersaturated solution of 
acétylène gas vvhich is recognlzed as an essential part of the package." 

So far then as validity of the patent in suit upon its merits and 
scope is concerned, the décision in Commercial Acétylène Ce. v. Avery 
Portable L. Co., supra, was in itself a proper basis upon which to rest 
the preliminary injunction in the présent case, not to speak of the case 
against Widrig and Robinson ; and the action of the court in the prés- 
ent case was none the less considerate because of the familiarity the 
learned judge had necessarily acquired of the patent through the ac- 
tion taken in the Widrig and Robinson Case. 

[2] Independently of this latter fact, however, the rule as to prior 
adjudication is settled. As Judge Severens said in Interurban Ry. 
& T. Co. V. Westinghouse E. & Mfg. Co. (C. C. A. 6th Cir.) 186 Fed. 
at page 170, 108 C. C. A. at page 302: 

"And when there has been a prior adjudication sustalning a jiatent and 
the infringement thereof in the same or another circuit, where the validity 
of the patent has been contested upon full proofs, the Circuit Court should, 
upon a motion for preliminary injunction, siistain the patent, and leave the 
détermination of the question of it.s validity to be determined upon the final 
hearing." 

To the same efifect is Leeds & Catlin v. Victor Talking Mach. Co., 
213 U. S. 301, 312, 29 Sup. Ct. 495, 53 L. Ed. 805. 

It is to be observed that Judge Denison had this rule in mind when 
making the order in dispute ; for in the opening of his opinion he said 
(Commercial Acétylène Co. v. Acme Acétylène Appliance Co. [C. C] 
188 Fed. 90) : 

"Under the settled rules which govern sueh motions and giving due force 
to the previous décisions upon this patent, this motion should be granted, 
unless the new évidence now presented hy défendants is so forceful as to 
indit-ate that it vyould hâve defeated complalnant if it had been presented in 
the former hearlngs." 

[3] This brings us to a considération of the two, and the only 
two, questions that we regard as important to a right disposition of 
the présent appeal. Claude & Hess filed two applications at the same 
time in the United States Patent Office ; one for a method patent and 
the other for an apparatus patent — the patent in suit. The applica- 
tion for the method patent was rejected and abandoned. It was con- 
tended in the court below and is hère, that the abandonment of the 
method application in practical effect operated, despite the fact that 
the other application was granted by the patent office, also to abandon 
the apparatus application. Judge Denison said of the two applica- 
tions (C. C.) 188 Fed. 90: 

"They were complementary to each other. The inventions were corrélative. 
One sought to patent an ai)paratus which employed the method, and the oth- 
er sought to patent the method which employed the apparatus." 

And after stating, "It is now urged that thereby the main idea, the 
'soûl of the invention,' was abandoned to the public," he proceeded 
(ibid) : 

"I do not so unùerstand the rule. The two things, method and apparatus, 
are distinct inventions. They may be patented by separate patents. The 
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apparatus appllcant may apply for the method, or he may not, as he choog- 
es. If he applles for both In separate applications, he may change his mlnd, 
and wlthdraw or abandon elther wlthout affecting the other. The doctrine 
of the cases ^pon whlch défendants rely is that acqulescence lu the rejectlon 
of a daim and acceptance of a grant wlth other claims estop the grantee 
from construlng the grant as If It contalned the clalm rejected. Thls doc- 
trine cannot apply to negotlations whlch did not mature Into the grant of 
anythlng. The références and arguments whlch had more or less effect 
in tnduclng the abandonment are now important, not as an estoppel, but 
only on thelr merlts ; and on thelr merlts they hâve been considered In the 
former décisions." 

So far as the abandonment of the method application and any effect 
that such abandonment could hâve upon the apparatus application and 
patent are concerned, the statement of law just quoted is so manifestly 
Sound and so in accord with principles laid down in the Leeds & Cat- 
lin Case (213 U. S. 301, 318, 29 Sup. Ct. 495, 53 L. Ed. 805), that 
the contention made in respect of abandonment may safely be passed 
without further notice. 

[4j The only other new issue that was presented in the présent 
suit is one in relation to the Claude & Hess patent obtained in 
Great Britain prior to the date of the patent in suit. The insist- 
ence is that this British patent embodied the patent in suit ; and that 
under section 4887 of the United States Revised Statutes, the term 
of the patent in suit ended with the expiration of the British patent, 
which occurred prior to the commencement of the présent suit. This 
issue wâs not presented in either Commercial Acétylène Co. v. Port- 
able L,. Co., supra (C. C.) 166 Fed. 907, or Commercial Acétylène Co. 
V. Autolux Co., supra (C. C.) 181 Fed. 387. Nor was this issue ten- 
dered in the case of the présent appellees against Widrig and Robin- 
son, supra. It was made and passed upon, however, in the récent 
case of Commercial Acétylène Co. v. Searchlight Gas Co. (C. C.) 188 
Fed. 85, 89. It was there held that the term of the Claude & Hess 
United States patent expired (June 30, 1910) with that of the English 
patent. The hearing in that case, like the one in tlie présent case, 
was had under motion for a preliminary injunction. 

Is the term of the patent in suit affected by the fact that the term 
of the British patent has expired? The answer to this must dépend 
upon the nature of the British patent. We are constrained to believe 
that it was a method patent. It is worthy of notice that at the very 
opening of what is called (1) the "provisional spécification" and also 
(2) the "complète spécification," this appears : "An improved method 
of storing acétylène for lighting and other purposes." True, provi- 
sion is made in the spécification and in claim 6 for a receiver. How- 
ever, the main strength of ail the language employed in the instru- 
ment is to describe and claim a method; and since the constituents of 
the method embraced acétylène and a solvent, it is obvious that some 
sort of réceptacle for the product was necessary. The impression 
created by a study of the spécification and claims is that the product 
is the main thing and the receiver a mère incident. In ail of the seven 
claims declared at the end of the complète spécification, mixtures or 
combinations, comprising acétylène gas with liquids, and also groups 
of substances beloiiging to the "fatty séries," the "aromatic séries" 
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and the "higher séries," as solvents, are specified or referred to as 
constituting the process invented, while in only one of thèse claims 
is any mention made of a receiver ; it is in claim 6 and is as f ollows : 

"The employment of a receiver containing a liquld charged with acétylène 
under pressure and from which tlie acétylène is evolved when required for 
use as specified." 

In the first claim "the utiHzation for the purpose of storage, in a 
small volume, of large quantifies of acétylène gas, of the solubility of 
said gas in certain liquids," etc., is mentioned. In the second, third, 
and fourth claims, the purpose of the inventors is indicated by the 
words (found in the third claim) : "The novel employment as solvents 
of acétylène under pressure for the purpose of storage, transport, and 
industrial utilization." The fifth claim is: "The application, for the 
same purpose, of mixtures or combinations of the bodies specified." 
The 7th claim refers to the "method of storing acétylène gas in a 
small volume for lighting or other purposes." 

The question at last comes to this : Whether the mention of a re- 
ceiver in claim 6 is to be construed into an intention to describe and 
claim an apparatus patent in the sensé that the "receiver" — which may 
mean anything in the nature of a réceptacle having an exit and Con- 
necting appliances of some undescribed forms — is to dominate the 
repeated and apparently essential features of the method invention 
specifically described and claimed? We are not unmindful of the 
fact that the receiver is mentioned in the spécification as having "a 
cock and the necessary adjuncts for connection directly or through an 
expansion chamber, with the appliances in which the gas is used by 
the consumer, the substitution of charged for empty receivers being 
reacîily efifected." If this were considered in connection with claim 
6, the receiver would still be lacking in certainty of description, and 
its designed function would remain indefinite except as a réceptacle 
from which acétylène under pressure would be "evolved when re- 
quired for use." It is most difiîcult to perceive how this would af- 
ford the slightest suggestion either of the "closed vessel" comprised 
in the patent in suit, or the object seemingly accomplished by it. See 
claims 1, 2, and 5 of the patent in suit in (C. C.) 166 Fed. 909. Evolv- 
ing gas under pressure from the receiver according to claim 6, is not 
(as stated in the claims alluded to of the patent in suit) controlling the 
outlet, as by a reducing valve, "whereby the gas may escape theref rom 
at substantially uniform pressure." The différence between the re- 
ceiver in the one instance and the closed vessel in the other would 
seem to be that the former was intended to contain, and through in- 
diffèrent means of escape to supply, the only thing invented; while 
the latter was intended to be a distinctive and purposeful élément of 
the invention. Can it be then that an invention so explicitly de- 
scribed and claimed as a method patent, as is that of the British 
patent, is by construction to be converted into an apparatus patent? 

It is to be observed, further, that in ascertaining the true scope and 
meaning of an invention, the importance of looking at the claims 
stated in letters patent is recognized in England. Presto Gear Case 
Co., etc., v. Orme, Evans & Co. (1900) 18 R. P. C. 17, 23; Fulton's Eaw 
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of Patents, etc. (3d Ed.) p. 98. And the necessity for doing so in this 
country is found in the established rule in tliat regard. Keystone 
Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 278, 24 h. Ed. 344; 
Railroad Co. v. Mellon, 104 U. S. 112, 118, 26 L. Ed. 639. And 
it would seem that the rule in this behalf prevailing in this country 
should be applied to a f oreign patent, as well as to a doniestic patent, 
where the court is called upon to détermine the effect of the duration 
of the grant of the former upon that of the latter. Eeeds & Catlin 
Case, supra, 213 U. S. 315, 29 Sup. Ct. 495, 53 L. Ed. 805. This is 
not made clear, however, by the latter décision, and we do not intend 
to rest our conclusion as to the nature and scope of the British patent 
upon that theory. For other and différent reasons already stated, we 
believe that when the spécification and claims of the British patent 
are considered as a whole, the invention is as before stated simply a 
method patent. 

The restrictive clause of the act of Congress relied on (section 4887, 
U. S. Rev. Stat.) provides that "every patent granted for an inven- 
tion which has been previously patented in a foreign country shall be 
so limited as to expire at the same time with the foreign patent." 
This language is plain and unambiguous. Clearly, the patent granted 
and so limited in this country must be for an invention previously 
patented in a foreign country, and they must in essential features be 
the same. As Mr. Justice McKenna said in the Leeds & Catlin Case 
when speaking of the patent acts (213 U. S. 319, 29 Sup. Ct. 501, 53 
L. Ed. 805) : "Each invention is given the full period of 17 years, 
which the statute prescribes for it. If limited at ail, it can only be 
by a prior foreign patent identical with it." Besides the comments 
made in that décision upon other cases, like Siemen v. Sellers, 123 U. 
S. 276, 8 Sup. Ct. 117, 31 L. Ed. 153, relied on by appellants, see 
Westinghouse Elec. Mfg. Co. v. Stanley Instrument Co. (C. C. A. Ist 
Cir.) 138 Fed. 823, 826, 71 C. C. A. 189, where Judge Putnam fully 
considers the subject and a number of décisions. 

The application of the limiting act of Congress, as made in the 
Leeds & Catlin Case, is helpful in passing upon the contention hère 
made that the efïect of this act vifas to limit the life of the patent in 
suit to that of the British patent. Analogy will be found respecting 
the différence between the two patents now in dispute, and the dif- 
férence there held to exist between claims 5 and 35 of the United 
States patent granted to Berliner and involved in similar contention 
respecting the effect upon its term through the expiration of certain 
foreign patents. The substance of claims 5 and 35 may be found at 
pages 313 and 314 of 213 U. S., at page 495 of 29 Sup. Ct. (53 L. Ed. 
805) of the report of the Leeds & Catlin Case. When speaking of a 
German patent granted to Berliner and a contention that it had ex- 
pired and the patent in suit had expired with it, and also of a lecture 
delivered by Berliner, Mr. Justice McKenna said (213 U. S. 320, 29 
Sup. Ct. 501, 53 L. Ed. 805): 

"But sïi'iinting that he did say so, and that it is so, the inquiry yet remains, 
Is it identical with the invention of elaini 5 or claini 35 of tlie patent in snlt? 
It is not of claiui 5, for that is for a nietliod, and a method is independent 
of the instruments employed to perform it. It is not of clalm 35, for that 
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cbiim is for a couibinatloii, and one élément is not tlie combination. Indeed, 
ail of the éléments are not. ïo be that — to be identieal with the lEvention 
of the combination — they must be united by the same operative law. Of 
(■ourse, au élément is a part, an essential i)art of the combination, and enters 
as an operative agent in the performance of Its functions. But tliis does not 
make it identieal ^■.'ith the combination. It may be novel, patenta) jle of it- 
self, subject to its own spécial monopoly, or it may be free for everybody's 
use, but whether free or not free, free when the combination was formed 
(invented) or became free, it is not identieal with the eoml)luatlou. It fol- 
lows, therefore, that the expiration of the German patent No. 5.5,022 for the 
reproducer dld not affect the duratlon of the patent in suit so far as claims 
5 and 35 are concerned, even though such reproducer is made the subject of 
one of the claims of the patent in suit." 

It might therefore be conceded that the product described in the 
British method patent is the same as the product contained in the 
closed vessel described in the patent in suit; and still the différence 
between the two patents now under considération would, under the 
décision in the Leeds & Cathn Case, prevent the limitation in term of 
the British patent from affecting the term of the patent in suit. Thèse 
views require us with déférence to décline to follow the décision in 
Commercial Acétylène Co. v. Searchlight Gas Co., supra. As Judge 
Denison forcibly said of the patent in suit (C. C.) 188 Fed. at page 
92): 

"It was granted in 1900 for 17 years. Tlie patent office dld not require it 
to be llmited on its face, although the British patent was of record in the 
TTnlted States Patent Office. Xow, to shorten the 17-year term into a 10- 
year term, is a step that I thinlc should not be taken uuless tlie statute i.s 
elearly applicable." 

[5] We are not disposed to disturb the finding necessarily involved 
in the décision below that appellants were engaged in the performance 
of the infringing acts complained of in the bill and set out by way of 
affidavits and circulars. Nor is the very able argument of counsel for 
appellants convincing, upon the subject of contributorv infringement. 
Leeds & Catlin v. Victor Talk. Mach. Co. (No. 2) 213 U. S. 325, 29 
Sup. Ct. 495, 53 L. Ed. 805 ; Commercial Acétylène Co. v. Autolux 
Co. (C. C.) 181 Fed. 387; see. also, notes to Edison Electric L. Co. 
V. Peninsular Light, etc.. Co., 101 Fed. 831. 43 C. C. A. 485; ^olian 
Co. V. Juelg Co., 155 Fed. 119, 86 C. C. A. 205, and notes; Heaton- 
Peninsular Button-Fastener Co. v. Eurêka Specialty Co. (C. C. A. 6th 
Cir.) 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728; Rupp & Wittgen- 
feld Co. V. Elliott (C. C. A. 6th Cir.) 131 Fed. 730, 65 C. C. A. .544. 
The récent décision annotuiced by Mr. Justice Holmes in Kalem Co 

V. Harper Bros., 222 U. S. 55, 63, 32 Sup. Ct. 20, 56 L. Ed. , lays 

down gênerai principles of contributory infringement applicable to 
copyright, which we think are analogous to the issues presented hère 
on the subject of contributory infringement. 

The order made in the form it was given in the court below is af- 
firmed, with costs. 
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DNITED STATES ex rel. ATTOHNEY GENERAL v. UNION STOCKYAED 
& TRANSIT CO. OF CHICAGO et al. 

(Commerce Court. November 14, 1911. On Pétition for Rehearing, Peb- 

ruary 13, 1912.) 

No. 15. 

1. Commerce (§ 27*)— Cabbibrs Subject to Intbbstate Commerce Act— Ter- 

minal Railroad Company— "Engaged in the Transportation of Prop- 

ERTT FBOM ONE StATE TO ANOTHEB." 

The Chicago Junction Railway Company, as lessee, opérâtes the rail- 
road owned by the Union Stockyard & Transit Company of Chicago, 
which consists of some 250 miles of tracks in Chicago, wholly within the 
State of Illinois, Connecting with the tracks of Interstate trunk line rail- 
roads, and extending to the Union Stockyards and some 650 différent 
industrial establishments in the stockyards district. It is organized un- 
der the gênerai railroad law of the state, and its business is to haul cars 
between receiving tracks on the trunk line roads and the stockyards 
and industrial plants, from which the shlpments are made or to which 
they are consigned, for which it receives a flat rate per car. In ail cases 
I)aid by the trunk line company and absorbed in its own charges. Held, 
that such Company is a conimon carrier "engaged in the transportatlon 
of property from one state to another" by rail within the nieaning of 
Interstate Commerce Act Feb. 4, 1887, c. 104, § 1. 24 Stat. 879 (U. S. 
Comp. St. 1901, p. 3154), as amended by Act Jnne 29, 1906, c. 3591, § 1, 
34 Stat. 584 (U. S. Comp. St. Supp. 1900, p. 1149), and subject to the 
provisions of sections 6 and 20, as amended by sections 2 and 7, of such 
act, requiring such carriers to file schedules of rates and to make re- 
ports, when reqnired by the Interstate Commerce Commission. (Arch- 
bald, Judge, dissenting.) 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
I 27.*] 

2. Commerce (§ 27*) — Caebiebs Engaged in Interstate Commerce— "En- 

gaged IN the Transportation of Peopebty fbom One State to An- 
other." 

Interstate commerce begins with the shipment of an article in one 
state directed and destlned to another state, and ends only with the de- 
livery at destination. AU common carriers by railroad, which partici- 
pate in its actual transportatlon from the time of shipment to the time 
of delirery, are "engaged in the transportation of property from one 
state to another," within the meaning of Interstate Commerce Act Feb. 
4, 1887, c. 104, § 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), as amended 
by Act June 29, 1906, c. 3591, § 1, 34 Stat. 584 (U. S. Comp. St. Supp. 
1909, p. 1149), whether their services be performed wholly in one state or 
in more than one state, whether their services be prlmary, and called 
"carriage," or Incldeutal, and called "switchlng," whether the carrier be 
paid a Hat sum per car or a percentage of the through rate, and whether 
such paynient be made directly by the shipper or consignée on the one 
hand, or by the initial or final carrier on the other. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
- « 27.*] 

3. Caeriers (§ 24*) — Interstate Commerce Act— Reports fbom Ownebs of 

Railroads Engaged in Interstate Commerce. 

The owner of a railroad, which is leased and operated by the lessee 
as a common carrier engaged in Interstate commerce, may be reqnired 
by the Interstate Commerce Commission to make annual reports, under 

*For other cases aee same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Interstate Commerce Act Feb. 4, 1887, c. 104, § 20, 24 Stat. 3SG (U. S. 
Comp. St. 1901, p. 3169), as amended by Act June 29, 1906, c. 3591, § 7, 
34 Stat. 593 (U. S. Comp. St. Supp. 1909, p. 1163). 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ C0-6C; Dec. 
Dig. § 24.*] 

4. Carriers (§ 24*) — Intebstate Commerce Act— Companies Sciîject to Agi 

— Stockyards Company— "Common Carrier." 

A stockyard Company, whicli receives llve stock from carriers at Its 
yards, pens, feeds, and cares for tbe same, and maintains a public mar- 
ket for its sale, and which tmloads and reloads it wben required, receiv- 
Ing flxed prices for its services, is not a "common carrier," within the 
meaning of Interstate Commerce Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 
379 (U. S. Comp. St. 1901, p. 3154), as amended by Act .Tune 29, 1906, c. 
3591, § 1, 34 Stat. 584 (U. S. Comp. St. Supp. 1909, p. 1149). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1313-1319; 
vol. 8, p. 7607.] 

5. Carriers (§ 24*) — Interstate Commerce Act— Construction— "Common 

Carrier" Defined. 

The terni "common carrier," as used in Interstate Commerce Act Feb. 
4, 1887, c. 104, § 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), as amended 
by Act June 29, 1906, c. 3591, § 1, 34 Stat. 584 (U. S. Comp. St. Supp. 
1909, p. 1149), is to be given its ordinary meaning of one engagea in the 
actual work of transportatlon ; and a corporation not so engaged is not 
within the statute merely because it is authorized by its charter to en- 
gage in sueh business. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 24.*] 

6. Carriers (§ 24*) — Interstate Commerce Act— Corporations Subject to 

Act— "Commun Carrier." 

A stockyards company, authorized by Its charter to build and operate 
a railroad, and which dld build and operate one in Interstate commerce, 
on leasing its Une and equipment for a term of years to an Independent 
operating Company, ceased to be a "common carrier" engaged in Inter- 
state commerce, within the meaning of Interstate Commerce Act Feb. 4, 
1887, c. 104, § 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), as amended 
by Act June 29, 1906, e. 3591, § 1, 34 Stat. 584 (U. S. Comp. St. Supp. 
1909, p. 1149), and is not subject to the provisions of the act as such be- 
cause it receives as rental a share of the net eamings of its road, nor 
because the owner of a majority of its stock also owns a majority of the 
stock of the lessee. 

[Ed. Note.- — For other cases, see Carriers, Dec. Dig. § 24.*] 

7. Carriers (§ 24*) — Interstate Commerce Act— "Common Carbiee"— Stock- 

holding COMPANT. 

A holding company Is not a "common carrier," within the meaning of 
Interstate Commerce Act Feb. 4, 1887, c. 104. § 1, 24 Stat. 379 (U. S. 
Comp. St. 1901, p. 3154), as amended by Act June 29, 1906, c. 3591, § 1. 
34 Stat. 584 (U. S. Comp. St. Supp. 1909, p. 1149), because of the fact 
that it owns ail of the stock of a corporation which is such a common 
carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 60-66; Dec. 
Dig. i 24.*] 

8. Carriers (§ 34*)— Discrimination in Eates— Suit to Kestrain. 

Blkins Act Feb. 19, 1903, c. 708, § 3, 32 Stat. 848 (U. S. Comp. St. 
Supp. 1909, p. 1140), anthorizes a suit in equity by the United States to 
restrain a violation of the act by discrimination or the giving of rebates 

•For other cases see same toplc & 5 numbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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only If à eommon carrier subject to Its provisions Is charged wlth the vio- 
lation thereof and is sought to be enjoined. 

[Ed. Note. — For ottier cases, see Carriers, Dec. Dig. § 34.* 
What constitutes an unlawful préférence or discrimination by a car- 
rier under interstate commerce régulations, see note to Gamble-Robinson 
Commission Co. v. Chicago & N. W. Ry. Co., 94 a C. A. 230.] 
0. Oabriebs (§ 34*) — Interstate Commerce Act— Annual Reports îkom Cab- 

BIEES— MANDAMUS TO COMPEL. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 20, 24 Stat. 386 
(U. S. Comp. St. 1901, p. 3169), as amended by Act June 29, 1906, c. 3591, 
I 7, 34 Stat. 593 (U. S. Oomp. St. Supp. 1909, p. 1163), wliich aiithorizes 
the Interstate Commerce Commission to require annual reports from 
common carriers subject to tlie act, and to maintain suits to compel com- 
pliance vfith its provisions by mandamus, an order requiring sucti a re- 
port is a condition précèdent to a suit for a mandamus to compel it to 
be made. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 34.»] 

Pétition for mandamus, on relation of the Attorney General, against 
the Union Stockyard & Transit Company of Chicago and others. 
Writ of mandamus granted against défendant Chicago Junction Rail- 
way Company, and pétition dismissed as against ail other défendants. 

Blackbum Esterline and William E. Lamb, Sp. Asst. Attys. Gen 
(James A. Fowler, Asst. Atty. Gen., on the brief), for the United 
States. 

Ralph M. Shaw (John Barton Payne and Silas H. Strawn, on the 
brief), for Union Stockyard & Transit Co. of Chicago and Chicago 
Junction Ry. Co. 

W. D. Guthrie for Chicago Junction Railways & Union Stockyards 
Co. 

Willard M. McEwen, for Louis Pfaelzer & Sons. 

Before KNAPP, Presiding Judge, and ARCHBALD, CARLAND, 

HUNT, and MACK, Associate Judges. 

MACK, Judge. This proceeding is brought to compel the Union 
Stockyard & Transit Company of Chicago (hereinafter called the 
"Stockyard Co.") and the Chicago Junction Railway Company (here- 
inafter called the "Junction Co.") to file with the Interstate Com- 
merce Commission tariffs in conformity with section 6, and reports 
and statements in conformity with section 20, of the act to regulate 
commerce (Act Feb. 4, 1887, as amended June 29, 1906 [34 Stat. 586, 
593]), and of the rules and régulations adopted by the Commission 
pursuant thereto, and to enjoin the Stockyard Co. and the individual 
défendants comprising the firm of Louis Pfaelzer & Sons (hereinafter 
called "the Pfaelzers") from carrying out the terms and provisions of 
a contract made by them, and the Chicago Junction Railways & Union 
Stockyards Company (hereinafter called the "Investment Co.") from 
carrying out its written guaranty of this contract. 

The case has been heard on pétition and answer. While the an- 
swers of the Stockyard Co. and the Investment Co. neither admit nor 
deny certain allégations as to the activities of the Junction Co., which 
the latter in its answer admits to be true, and while no testimony has 

*Far other casea aee same topic & S numbkb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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been offered in the case, it bas been présentée!, both in tbe briefs and 
oral arguments by ail counsel, on the basis of the truth of those al- 
légations that are so confessed by the Junction Ce. \Ve bave, there- 
fore, considered the pétition, as against each défendant, in this light. 

Although the pétition is clearly multifarious in joining mandamus 
proceedings, authorized by the act to regulate commerce, to secure 
compliance with its provisions, and injunction proceedings, authorized 
by section 3 of the act to further regulate commerce, known as the 
'•Elkins Act" (Act Feb. 19, 1903, 32 Stat. 848), to restrain an alleged 
illégal rebate and discrimination, inasmuch as défendants do not raise 
this objection, we shall, without approving such practice, proceed to a 
détermination of the petitioner's rights under both aspects of the case. 

The Stockyard Co., a corporation organized in 1865 by a spécial, but 
public, act of the state of Illinois, was thereby authorized, not only to 
maintain stockyards and a hôtel, but also to construct and maintain 
railway Unes, tracks, and switches, so as to connect its yards, then 
outside of the city of Chicago, with the tracks of ail railroad lines en- 
tering Chicago within prescribed limits ; to maintain the railroad, and 
to transport and allow to be transported thereon, between such rail- 
roads themselves, as well as between its yards and such railroads, prop- 
erty of every kind; to fix the rates of toll, provided "ail fées and 
charges for freight * * * shall be subject to any gênerai law 
* * * in référence * * * to railroads." It was further au- 
thorized to maintain its lines of railway across public streets and high- 
ways, and was given power of condemnation. The act provided that 
nothing therein contained should be construed as giving authority to 
maintain or operate a railroad for the conveyance of passengers or 
freight in the city of Chicago ; but since 1865, the date of the charter, 
the city of Chicago bas been extended so as to cover ail of the prop- 
erty of the Stockyard Co. 

It was further authorized by the charter to lease its property. Pur- 
suant to this authority, it entered into an agreement with the Junction 
Co., a corporation organized under the gênerai railroad act of the 
state of Illinois, whereby, in 1897, it, in effect, leased to the Junction 
Co. ail of its railroad and railroad equipment for a term of 50 yéars. 
Under the agreement the Junction Co. obligated itself to conduct, op- 
erate, and manage the property ; to perform ail duties pertaining to a 
railroad, or of a railroad character, imposed upon the Stockyard Co. ; 
and to pay, as rental, two-thirds of the entire net earnings and revenue 
derived by it from the opération of ail its lines of railroad and railroad 
track. The Junction Co. further obligated itself to submit its books 
and papers showing its opérations to the nominee of the Stockyard Co. 

The Junction Co., at the time of the lease and for 10 years there- 
after, was the owner of other railroad property, and was concededly a 
common carrier, within the act to regulate commerce. In 1907, how- 
ever, it sold ail of its other property. Since that time its sole business 
has been the opération of the railroad so acquired from the Stockyard 
Co., lying wholly within the state of Illinois, in substantially the same 
manner as it had been opérated, prior to the lease, by the Stockyard 
Co. 
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The line of road consists of certain main tracks, running east and 
west from a point on the Iake front in the city of Chicago near the in- 
tersection of Thirty-Ninth street with the tracks of the IlUnois Cen- 
tral Railroad, and thence in a gênerai westerly and northwesterly di- 
rection to a point some S^^: miles distant from the Iake, ail in the state 
of Illinois; its parallel main tracks between thèse points aggregating 
about 40 miles. The Union Stockyards are located about 2 miles 
from the Iake front, and, in addition to Connecting with thèse yards, 
the Junction Co. also has switch tracks to other industries located 
at or near there, aggregating some 250 miles, by means of which 
main and switch tracks it serves in the neighborhood of 650 indus- 
tries ; ail being in or near what is known as the "stockyards district" 
of Chicago. 

According to the record in this case, the Junction Co. neither re- 
ceives goods for carriage on its own account nor deals on its own 
account with shippers or consignées. It is not necessary for the 
purposes of this décision to enumerate ail of its activities in the op- 
ération of the road. Among them is the hauling of loaded cars on 
behalf of trunk line carriers, by whom it is employed and paid, from 
such trunk lines to the industries on its tracks, or to other trunk Unes 
Connecting with it. Thèse cars are brought by the trunk line car- 
riers from points outside of the state destined to points in the district 
served by it or to points outside of the state. They are placed by 
the incoming trunk line roads on what are known as the "receiving 
tracks" of the Junction Co.; each car being marked with a transfer 
card, giving the name of the consignée of the freight therein con- 
tained, and thus indicating its destination. The Junction Co. picks 
them up with its own motive power and transports and delivers either 
to the designated consignée or industry on its line, or, when destined 
to points beyond the state limits, to the proper outgoing trunk line. 
Thèse cars are transported in one unbroken line of railroad car- 
riage from the several points where they originate outside of the 
state, over the line of the Junction Co. after their arrivai at Chicago, 
to the railroad of the outgoing Connecting carrier, and then to their 
points of destination outside of the state. This is done without the 
intervention of the shipper or consignée, or the performance by ei- 
ther of them of any intermediate act or service; and they move in 
this way on through bills of lading, covering the whole distance trav- 
ersed, as do those also which are consigned and delivered to con- 
signées and industries on the line of the Junction Co. in the stockyards 
district. 

For the hauHng or so-called switching service so rendered, the 
Junction Co. is paid by the trunk line carriers which request the serv- 
ice a specified sum according to an established schedule of tariffs or 
charges. For instance, for the switching of cars back and forth to and 
from the receiving tracks of the varions Connecting trunk lines to the 
stockyards, or to the industries in that vicinity, the Junction Co. is 
paid a certain sum per car by the trunk line carriers, and this it re- 
ceives as a distinct switching charge, regardless of the commodity 
or character of freight in the car, its origin, destination, or the through 
freight charge of the trunk line carriers. No spécifie charge therefor 
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is made to the shipper or consignée, either by the Junction Co. or by 
the trunk line company. The trunk line is said to absorb the charge. 
Since the lease of 1897, the Stockyard Co. has had nothing what- 
ever to do with the railroad or railroad business, which has been car- 
ried on exclusively by its lessee. It has confined itself, apart from 
the opération of the hôtel, to conducting a stockyards business, with 
ail which this involves and implies. It is not a dealer in cattle, but 
simply maintains a public market, where ail kinds of live stock can be 
bought and sold. As part of this business it receives and cares for 
stock delivered by trunk line carriers at its docks and chutes, unload- 
ing them for a spécifie amount per car paid to it by the carriers. The 
stock, so unloaded at its yards, is mostly stock consigned on through 
bills of lading to parties doing business in and around the stockyards 
or stockyards district, which has been transported by the carriers from 
points outside of the state to the .stockyards or to points on the line 
of the Junction Co. It also loads onto cars furnished by the trunk 
line carriers stock outbound from the yards, for which it similarly 
receives a fixed sum per car from the carrier for which it performs 
this loading service; the stock so loaded being generally consigned 
from owners and dealers doing business in and about the stockyards 
district and being moved on through bills of lading over the Junction 
Co. tracks to the tracks of the trunk line carriers, which haul them to 
points of destination beyond the limits of the state. The Stockyard 
Co. also loads and unloads live stock consigned to or shipped by in- 
dustrial establishments located along the right of way of the Junction 
Co., for which service the trunk line carrier that handles the ship- 
ment pays a fixed sum per car. By reason of thèse facilities and 
business arrangements both live and dead freight is moved in an un- 
broken line of railroad carriage on through bills of lading from points 
outside of the state of Illinois to the stockyards and industrial estab- 
lishments located in that vicinity, and from such stockyards and in- 
dustrial establishments to outside points. The Stockyard Co., how- 
ever, neither issues bills of lading for thèse shipments, whether 
through bills or others, nor participâtes in the freight rates charged 
by the carriers. It is compensated solely in the manner indicated for 
the services which it performs. It does advance to the carriers, how- 
ever, the freight charges due on bills of lading for stock delivered at 
the stockyards, collecting the same in turn from the consignées. But 
thèse advancements are made for the convenience and accommodation 
of its customers, the commission men, who buy and sell stock at its 
yards, and hâve nothing whatever to do with the charges which it 
makes for loading and unloading. Thèse are paid by the trunk line 
carriers as a separate matter. As part of its stockyards business the 
Stockyard Co. further frequently feeds and waters live stock in trans- 
it, for which it is similarly paid a fixed compensation by the carrier 
handling the stock to and from its yards. And it also feeds, beds, 
and waters live stock shipped to consignées doing business at or near 
its yards, for which it is paid by the commission men who are engaged 
at its yards in buying and selling cattle. It also frequently makes al- 
térations and repairs in cattle cars, for which it is paid by the car- 
rier requesting the service. And, finally, for the accommodation of 
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its patrons it has built and conducts a hôtel in tlie neighborhood of 
its yards, as empowered by its charter. 

The Investment Co. is a corporation organized under the laws of 
the State of New Jersey solely as an investment company, for the pur- 
pose, among other things, of holding stock of the Stockyard Co. It 
owns over 90 per cent, of this stock, as well as practically ail of the 
stock of the Junction Co. ; but it owns none of the property of, and 
neither manages nor controls either company, except in so far as its 
stock ownership enables it to elect their directors. 

The çontract between the Stockyard Co. and the Pfaelzers in sub- 
stance obligates the former to pay $50,000 to the latter in order to 
enable them to rebuild their packing plant at a specified place in the 
neighborhood of the Stockyard Co.'s premises. In considération 
thereof the Pfaelzers bind themselves to rebuild the plant, to conduct 
their business exclusively at the specified place, and either to buy ail 
live stock slaughtered or packed by them in or within 200 miles of 
Chicago, for a period of 15 years, at the yards of the Stockyards Co., 
or, in lieu thereof, to pay it the same customary yardage, tolls, and 
charges that it would receive if such live stock were sent to its yards 
and there bought by them. 

The questions presented on this record are : 

First. Is the Junction Co. a "common carrier engaged in transporta- 
tion of property by railroad from one state to another state of the 
United States," within section 1 of the act to regidate commerce, and 
therefore subject to the provisions of sections 6 and 20 thereof? 

Second. Is the Stockyard Co. the "owner of a railroad engaged in 
Interstate commerce," within such section 20, and therefore subject 
to its provisions ? 

Third. Is the Stockyard Co. a common carrier, within such section 
1, and therefore subject to section 6 thereof, and also to the provisions 
of section 3 of the Elkins act ? 

Fourth. Is the Investment Co. such a carrier, and therefore subject 
to section 3 of the Elkins act? 

Fifth. Are the çontract and gnaranty a violation of the act to reg- 
ulate commerce, or of the Elkins act? 

[1] First. Counsel for the Junction Co. expressly concède in this 
case that it is à common carrier. They deny, however, that it is en- 
gaged in Interstate commerce. CoUnsel for other défendants, while 
not expressly denying, nevertheless intimate, that it is not a common 
carrier. 

That it is a common and not a private carrier, if it be a carrier at ail, 
is manifest from the fact that it is organized under the gênerai raili'oad 
law of Illinois. Under its Constitution (article 11, § 12) ail railroads 
are "declared public highways and shall be free to ail persons for the 
transportation of their persons and property thereon, under such rég- 
ulations as may be prescribed by law." Adoreover, it offers its serv- 
ices by the publication of a tariiï in gênerai circulation in Chicago to 
ail the public who are in a position to avail themselves thereof. That 
the class is a limited one does not affect the nature of the business, or 
render it any the less public or common in its character. 

It is, however, suggested that it is not a carrier at ail, because what 
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it hauls is the loaded car, and not the freight itself with which the car 
is loaded. That cars, as well as other property, may be the subject- 
niatter of carriage, is, however, we!l established. P. & P. U. Ry. Co. 
V. C, R. I. & P. Ry. Co., 109 111. 135, 50 Am. Rep. 605 ; M. P. Ry. 
Co. V. C. & A. Ry. Co. (C. C.) 25 Fed. 317; U. S. v. C. & X. W. Ry. 
Co. (D. C.) 157 Fed. 616, 619. 

It is further contended that the trunk line alone is the carrier, and 
that the Junction Co. is merely its agent and instrunientality, and only 
as such agent performing, not a transportation or carriage, but a mère 
switching service. This service is likened to that of a towboat, which, 
vmder some circumstances and in some jurisdictions, is held not to be 
a carrier. 

That the trunk line has agreed to carry beyond its own line, and 
has expressly assumed a liability for the acts of Connecting carriers, 
•which, under the so-called Carmack amendment to section 20 of the 
act to regulate commerce (Act June 29, 1906, 34 Stat. 595), the law 
would now impose upon it as the initial carrier, does not, however, 
render the Connecting carrier any the less the transporter or carrier of 
the property while it is actually hauling the loaded car on its own tracks, 
with its own motive power and its own servants, absolutely free from 
any control or direction on the part of either trunk line. To call thi^ 
service a switching service does not, in any respect, change its char- 
acter; whether the work done be to switch a car 1 mile or to haul it 
200 miles, it is none the less a transportation or carriage of the car 
and its contents by an independent operator. As was well said in M. 
P. Ry. Co. V. Grocery Ce, 55 Kan. 525, 40 Pac. 899: 

"A railroad transportln.sï a car load of freight 1 mile, usiiis a switcliing en- 
gine for motive power, is just as much a coiomon carrier as if tlie distance 
were 1000 miles by regular freiglit train. Tlie fact that compensation for 
this particular service was paid liy the St. Louis & San Francisco Eailway 
Company, while it might render that conipany also responsible, could not re- 
lieve défendant company from Its liahilit.v as a carrier.'' 

If, then, it be a common carrier of this property, it must be imma- 
terial how or by whom it is paid. Whether its rate is a flat one, or a 
proportion of the through rate, whether it is paid by the trunk line 
and absorbed, or by the shipper or consignée, does not détermine the 
nature of its services or aller the character of its offer to the public — ■ 
to serve them as a common carrier. 

The Interstate Commerce Commission in Cattle Raisers' Associa- 
tion V. F. W. & D. C. Ry. Co., 7 Intenst. Corn. R. 513, 536, 537, while 
holding, as counsel urge, that this very Stockyard Co., under which 
the Junction Co. holds by lease, was not, prîor to the lease of 1897. 
a common carrier in certain of its activities, also expressed the opinion, 
which counsel hâve not noted, that it was a common carrier with réf- 
érence to the activities hereinabove de.scribed and now performed by 
the Junction Co. The Commission, moreover, point out that the 
Bridge Ce, in K. & I. Bridge Co. v. L. & N. Ry. Co. (C. C.) 37 Fed. 
567, 2 L. R. A. 289, which is hère relied upon, was not, under its act 
of incorporation, a common carrier at ail. 

In Union Stockyards Co. of Omaha v. U. S., 169 Fed. 404, 94 C. 
C. A. 626, the Circuit Court of Appeals, while holding, as counsel 
192 F.— 22 
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claim, that the Stockyard Co. of Omaha was not a common carrier 
in its stockyards activities, also held that, as to its railroad activities, 
which are identical with those of the Junction Co., it was a common 
carrier engaged in interstate commerce, within the safety appliance 
law (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, 
p. 3174]). On this point, Mr. Justice Van Devanter said : 

"It Is the contention of counsel for the stockyards company that the serv- 
ice performed by it is such only as the railroad companies are bound to per- 
form for their patrons ; that, having no facilities for performing this serv- 
ice at South Omaha, the railroad companies merely employ the stockyards 
Company to furnish the requisite facilities and to operate them ; that the per- 
formance of this service under such an eniployment does not make the stock- 
yards Company a common carrier, or its property nsed therein a railroad; 
and that this service is purely a local switching service, which follows or pré- 
cèdes transportation, and is not interstate commerce. * * * It is of llttle 
significance that the stockyards company does not hold itself out as ready or 
willing generally to carry live stock for the public, for ail the railroad com- 
panies at South Omaha do so hold themselves out, and it stands ready and 
willing to conduçt, and actually does conduct, for hire a part of the trans- 
portation of every live stock shipment which they accept for carriage to or 
from that point, including such shipments as are interstate." 

Beit Ry. Co. of Chicago v. U. S-, 168 Fed. 542, 93 C. C. A. 666, 22 
L. R. A. (N. S.) 582, U. S. v. Sioux City Stockyards Co. (C. C.) 162 
Fed. 556, U. S. v. Union Stockyards Co. (D. C.) 161 Fed. 919, and 
the dictum in McNamara v. Wash. Terminal Co. (D. C.) 39 Wash. 
Law Rep. 458, are in accordance with the décision of Mr. Justice Van 
Devanter, and hold a company performing thèse activities, not only a 
common carrier^ but also engaged in interstate commerce within the 
safety appliance or employer's liability acts. 

If, then, the Junction Co. be, at least as to some of its activities, a 
common carrier, is it also "engaged in the transportation of property 
by railroad from state to state" ? Its location wholly within one state, 
the switching nature of its activities, which are said to be merely in- 
cidental to the transportation within that state, and its failure to re- 
ceive a division or deiînite percentage of the through interstate rate, 
are urged in support of the contention that it is not engaged in trans- 
portation from one state to another. 

Counsel, moreover, contend that the amendment of June 29, 1906, 
to the first section of the act to regulate commerce, narrows the class 
of railroads wholly within one state that are now subject to the act. 
Prior to the amendment, the act read: 

"Common carriers engaged in the transportation of property wholly by 
railroad, or partly by railroad and partly by water, when both are used under 
a common control, management, or arrangement for a continuous carriage or 
shipment, from one state to any other state." 

By the amendment of 1906 the clause beginning "or partly" and 
ending with the word "shipment" was inclosed in parenthèses. 

It is urged that, under the correct construction of the original sec- 
tion 1, a railroad, even though wholly within one state, came within 
the act if it carried freight within that state under a common arrange- 
ment with an interstate carrier, but that, since under the amendment 
the common arrangement refçrs only to transportation partly by water 
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and partly by rail, a carrier operating wholly by rail and within one 
State does not corne within the amended act, even though it operatc 
under such a common arrangement; in other words, that only rail- 
roads whose lines cross state boundaries are now subject to the Com- 
mission. 

The case of C, N. O. & T. P. Ry. Co. v. I. C. C, 162 U. S. 184, 
16 Sup. Ct. 700, 40 L. Ed. 935, does not, however, sustain the conten- 
tion that prior to the amendment the clause "under a common con- 
trol," etc., affected as well the carriage wholly by railroad as the 
carriage partly by railroad and partly by water. U. S. v. Colo. & N. 
W. Ry. Ce, 157 Fed. 321, '359, 332, 85 C. C. A. 27, 15 L. R. A. (N. 
S.) 167. 

Whatever be the true construction of section 1 as originally framed 
— and we agrée with the Circuit Court of Appea:]s in U. S. v. Colo. 
& N. W. Ry. Co., 157 Fed. 321, 327, 85 C. C. A. 27, 33 (15 L. R. A. 
[N. S.] 167), that "it is probable that the clause 'under a common con- 
trol,' etc., qualified carriers 'partly by railroad and partly by water' 
only, and had no application to such carriers 'wholly by railroad' " — 
it is clear that the sole purpose of the amendment was to remove any 
possible doubt on this point, and not to withdraw from the opération 
of the act railroads wholly within one state, but engaged in the trans- 
portation of articles while moving in interstate commerce, whether 
with or without a common arrangement with Connecting lines. U. S. 
V. C. & N. W. Ry. Co., supra, 157 Fed. 328, 85 C. C. A. 27, 15 L. R. 
A. (N. S.) 167. 

[2] The interstate commerce begins with the shipment of the ar- 
ticle in one state directed and destined to another state. It ends only 
with the delivery at destination. Ail common carriers by railroad which 
participate in its actual transportation from the time of shipment to 
the time of delivery are engaged in the transportation of property 
from one state to another, whether their services be performed wholly 
within one state or in more than one state, whether such services be 
primary, and called "carriage," or incidental, and called "switching," 
whether the carrier be paid a flat sum per car or a percentage of the 
through rate, and whether such payment be made directly by the 
shipper or consignée on the one hand, or by the initial or final car- 
rier on the other hand. U. S. v. 111. Term. Ry. Co. (D. C.) 168 Fed. 
546; Pac. Coast Ry. Co. v. U. S. 173 Fed. 448, 98 C. C. A. 31. 

While it is conceded that the cases above cited support thèse views, 
at least when the safety-appliance acts are in question, it is sought to 
distinguish most of them on the ground that the safety-appliance acts 
and the interstate commerce act hâve a différent purpose and scope; 
that the former are intended primarily to regulate the cars at any 
time used in interstate commerce, and not primarily the carriers them- 
selves in their relation to the public. Some statements from the dé- 
cision of Judge Sanborn (U. S. v. C. & N. W. Ry. Co., 157 Fed. 321, 
85 C. C. A. 27, 15 h. R. A. (N. S.) 167) to the efïect that the two acts 
are not in pari materia, and therefore not necessarily to be construed 
alike, are cited in support of this contention. The argument, how- 
ever, which was answered in that opinion, was as follows : The orig- 
inal interstate commerce act subjected to the control of the Interstate 
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Commerce Commission a carrier by railroad within one state only if 
it operated under a common arrangement with a carrier in another 
State. That act was passed in 1887. In 1893 the first safety-appli- 
ance act was passed. In terms it applied to every "carrier by railroad 
engaged in interstate commerce." Nevertheless, as it, too, subjected 
carriers to the control of the Commission, the broad language must 
be deemed limited to the class of carriers affected by the act of 1887, 
because the act of 1887 clearly declared the intent of Congress as to 
the extent of the class over which the Commission should hâve control. 

The answer to this argument, given by the court, was twofold: 
First. The major premise, though adopïed by some courts, was er- 
roneous. Ail common carriers engaged in interstate transportation 
wholly by railroad were embraced within the terms of the. original act 
to regulate commerce. Second. Even if it were correct, there was no 
such relation between the two acts as to cause the court to modify the 
broad language of the safety appliance act by expressly inserting there- 
in the limitation of the interstate commerce act. It is manifest that 
this décision does not support the contention of counsel. 

Again, it is said that the safety appliance act as now amended (Act 
March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 1909, p. 
1143]) requires ail cars engaged in interstate commerce, whether 
owned by an interstate railroad or by a private individual not engaged 
in the transportation business, to be equipped as therein directed. But, 
whatever the scope of the act may be (So. Ry. Co. v. U. S., 222 U. S. 

20, 32 Sup. Ct. 2, 56 L. Ed. , Oct. 31, 1911) only the "common 

carrier engaged in interstate commerce" is punishable for its violation. 
Cases holding companies whose activities are the same as those of the 
Junction Co. guilty of such a violation are therefore direct authorities 
on the question now under considération. 

As, therefore, the désignation used in the several acts, "carrier en- 
gaged by railroad in interstate commerce" and "carrier engaged by 
railroad in the transportation of property from one state to another," 
are not mutually exclusive, but, on the contrary, the one includes the 
other, and as ail of the authorities cited to or found by us expressly 
hold that such of the activities of the Junction Co. as are hereinabove 
set forth make it a common carrier engaged in interstate commerce 
by railroad, we are of the opinion that it is a common carrier engaged 
in the transportation of property from one state to another, within 
section 1 of the act to regulate commerce, and as such subject to the 
requirements of section 6 and section 20 of that act. 

[3] Second. By the amendment of June 29, 1906, the commission 
was authorized, under section 20, to require annual reports, not only 
"from ail common carriers subject to the provisions of this act," but 
also "from the owners of ail railroads engaged in interstate commerce 
as defined in this act." This is the only section of the act that refers 
to the owners of the railroad as distinguished from the common car- 
rier. The évident purpose of Congress was to enable the Commission 
to obtain certain information which the lessee operator might be unable 
to give, but which the owner of a railroad, either operated by a com- 
mon carrier engaged in interstate commerce as defined in the act or 
which is a highway of interstate commerce, could furnish. Which- 
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ever be the true construction of tliis clause (So. Ry. Co. v. U. S., 
supra), the Stockyard Co., as lessor, is the owner of such a railroad. 
and therefore cornes within the provisions of section 20. \Vhat the 
obHgations are which that section imposes upon such owners \ve are 
not now called upon to décide. 

[4| Third. None of the présent activities of the Stockyard Co. as 
tlT£ owner and manager of the stockyards and hôtel business, herein- 
above fully detailed, in our judgment make it a common carrier. The 
facilities which it aiïords may enter to a certain extent into the car- 
riage of live and dead stock by the railroads with which it bas occa- 
sion to deal, and the services which it renders in that connection may 
take on a public character. Cotting v. Kansas City Stockyards, 183 
U. S. 79, 85, 22 Sup. Ct. 30, 46 L. Ed. 92. But that does not affect 
the case. A carrier must transport or carry. It must actually engage, 
in other words, in the carriage of goods or persons from point to 
point, of which there is no semblance in anything which is done hère. 
Union Stockyards v. U. S., 169 Fed. 404, 406, 94 C. C. A. 626. 

[5] It is said, however, that the charter of the Stockyard Co. con- 
templated that it should build and operate a railroad to connect with 
the trunk lines which enter Chicago, and empowered it so to do, and 
that it cannot escape this charter obligation or put ofï the character 
of a common carrier thereby impressed on it, either by not exercising 
the power or by turning over to another company the railroad which 
it built. The corporate character of a company — and much less the 
business in which it is engaged — is not determined by its reserved and 
unused powers. Tift'any v. La Plume Condensed Milk Co. (D. C.J 141 
Fed. 444; Cate v. Connell, 173 Fed. 445, 97 C. C. A. 647. It is what 
it does, and not simply what it may do, by which it is to be judged. 
A corporation would in no sensé be a common carrier, if it never con- 
structed or ran a railroad or other means of transportation, merely 
because it had the charter power. But the Stockyard Co. did exercise 
such power. It built and operated the railroad. It was, at that time, 
a common carrier. Cattle Raisers' Ass'n v. F. W. D. C. Ry. Co., 
.supra. It has, however, pursuant to its charter power, leased its en- 
tire railroad property. Thereupon the railroad, with the locomotives 
and cars required to run it, went out of the possession and control of 
the Stockyard Co., which thereafter confined its opérations to the 
stockyard business under its other charter powers. Clearly the mère 
reversionary ownership of the railway, which it retained, did not make 
it a carrier, or impose upon it the obligations or duties of a carrier. 

[6] While under the law of Illinois (Penn, Co. v. Ellett, Adm'r, 
132 111. 654, 24 N. E. 559) and of some other states a lessor is liablc 
like a common carrier for damages caused by its lessee, an independent 
operating company, the weight of authority appears to be contrary to 
this view (1 Elliott on Railroads, § 468). In any event, the Fédéral 
Courts in Illinois hâve refused to follow the Illinois doctrine (Yeates 
v. 111. Central Ry. Co. [C. C] 137 Fed. 943; Curtis v. C, C. C. & 
St. L. Ry. Co. [C. C] 140 Fed. 177), on the ground that this is a 
question of gênerai law. Moreover, whatever may be the liability of 
a lessor railroad for damage to persons or property while being trans- 
ported over the railroad owned by it, but operated by a lessee, that 
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liability, if any, is due to the obligations imposée! upon it by the state. 
The state may déclare that a nonoperating lessor shall be liable to the 
same extent as a common carrier for such damages. It cannot, how- 
ever, by such a déclaration, make the lessor a common carrier in f act, 
within the meaning of the act to regulate commerce. "Common car- 
rier," as therein used, is to be taken in its ordinary signification of 
the one engaged in the actual work of transportation ; that is, the 
operating company. Any doubt that may theretofore bave existed on 
this point is, in our judgment, removed by the amendment of 1906 to 
section 20 of the act, whereby, in express terms, the owner of a rail- 
road engaged in Interstate commerce is referred to in contradistinction 
to the common carrier subject to the act. The décision of the Inter- 
state Commerce Commission in Independent Refiners' Ass'n v. P. R. 
Co., 6 Interst. Com. R. 52, in so far as it holds the lessor, merely as 
lessor, liable for the lessee's violation of its obligations under the inter- 
state commerce act, is not to be supported. 

The commission in that case, however, based the liability of the 
lessor also on the fact that it received as rental, not a fixed annual 
sum, but one-half of the gross revenues. A holding of the Circuit 
Court for the Western District of Pennsylvania, in accordance with 
this ruling of the Commission, that lessor and lessee thereby were to 
be deemed in a sensé joint operators, was, however, reversed in. the 
Circuit Court of Appeals. Western N. Y. & P. R. Co. v. Penn Re- 
fining Co., 137 Fed. 343, 356, 70 C. C. A. 23. There would seem to be 
no différence in the relation between a lessor and a lessee, when, as in 
that case, the rental is a percentage of the gross receipts, and when, as 
in this case, the rental is a percentage of the net receipts. The test of 
a joint opération by lessor and lessee corporations, like that of a part- 
nership between individuals, is not a sharing merely in the net profits 
of the enterprise. Holmes v. Old Colony R. R. Co., 5 Gray (Mass.) 
58. The Stockyard Co. cannot be deemed a joint operator with the 
Junction Co., and therefore a common carrier within the act to regu-- 
late commerce, merely because it receives two-thirds of the net reve- 
nues of the Junction Co. or because its auditor acts for both companies. 

Even if the Investment Co., by reason of its ownership of the stock 
of the Junction Co., could be held to be in such control of the Junc- 
tion Co. as, for some purposes, to make the two identical, neverthe- 
less the Stockyard Co. would not thereby, and through the ownership 
by the Investment Co. of 90 per cent, of its stock, become a common 
carrier. It was the common carrier's ownership of 99 per cent, of 
the stock of the Wharf Co., organized for the very purpose of fur- 
nishing it terminal facilities as a part of the interstate system, that, 
in Southern Pacific Terminal Co. v. I. C. C. & Young, 219 U. S. 499, 
31 Sup. Ct. 279, 55 L. Ed. 310, was held to make the Wharf Co. 
a part of the common carrier's System, and therefore a common carrier 
subject to the act. We see no analogy to the situation in this case. 

[7] Fourth. The Investment Co., whatever may be its control over 
the Junction Co. or the Stockyard Co., cannot, in any sensé, be deemed 
a common carrier. Its ownership of the entire stock of the Junction 
Co. wculd not make it, any more than such ownership would make an 
individual, a common carrier. It might be termed, in a sensé, the 
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owner of a common carrier; but, as it is not itself a common carrier, 
it does not, in our judgment, corne within section 1 of the interstate 
commerce act, or section 3 of the Elkins act. 

[8] Fifth. While section 1 of the Elkins act as amended (Act June 
29, 1906, 34 Stat. 584, 587), after prohibiting "any person or corpora- 
tion" from rebating or discriminating in respect to an interstate trans- 
portation, subjects to criminal prosecution "any person or corpora- 
tion, whether shipper or carrier," who knowingly violâtes its provi- 
sions, section 3 of the Elkins act, under which this suit is brought, 
authorizes equity proceedings to enjoin such offenses only when a 
"common carrier" has committed or is about to commit them. If the 
décision in I. C. C. v. Reichmann (C. C.) 145 Fed. 235, correctly holds 
that one who is neither shipper nor carrier can be prosecuted under 
section 1 — as to which we intimate no opinion— the question whether 
the proposed payment to the Pfaelzers could in any way be deemed 
such a rebate or discrimination could be tested by proceedings there- 
under in the proper forum. We hâve found it unnecessary to déter- 
mine or even to consider it, in view of our conclusion that neither the 
Stockyard Co. nor the Investment Co. is a common carrier. 

[9] Section 6 of the interstate commerce act imposes a positive duty 
on common carriers subject thereto in respect to the filing of tariffs 
and other documents. Section 20, on the other hand, merely author- 
izes the Commission to require reports from common carriers and 
owners of railroads engaged in interstate commerce. There is no al- 
légation in the pétition filed in this cause that the Interstate Com- 
merce Commission in any manner, either by gênerai or spécial order 
or otherwise, has ever required the Junction Co. or the Stockyard Co. 
to fumish any such reports as are contemplated under section 20. In 
the absence of such an order, no mandamus to make such reports can 
be issued by this court. 

It follows, therefore, that the pétition must be dismissed, not only 
as against défendants other than the Junction Co. and the Stockyard 
Co., but also as against the Stockyard Co., and the relief prayed for 
under section 20 of the act must be denied as against the Junction 
Co. The mandatory writ will be issued against the Junction Co., as 
a common carrier subject to the act, to comply with its obligations 
under section 6 thereof . 

ARCHBALD, Judge (dissenting in part). The pétition is well dis- 
missed as to the three respondents, with respect to whom it is found 
that neither the Elkins nor the interstate commerce act apply. It is 
held, however, that the Junction Railway Company is a common car- 
rier engaged in interstate commerce, and therefore liable to publish 
tariffs and to make reports, and as to this I feel compelled to dissent. 

Nothing of the kind can be predicated on the use which the Junc- 
tion Railway Company permits of its tracks by the trunk line carriers 
as a Connecting link, to haul by their own motive power through trains 
moving from one to the other, east or west. In the loan of its tracks 
for this purpose, however regular or persisted in, it is not exercising 
any of the functions of a common carrier, even though it take tolls 
therefor, any more than a turnpike road, upon which people travel, 
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or a toir bridge spanning a stream, which accommodâtes those who go 
across, or a canal, which, without doing any towing, merci)' maintains 
a waterway for public use. Moore, Carriers, p. 66, 67 ; Kentncky & 
Indiana Bridge Co. v. Louis. & Nash. R. R. (C. C.) 37 Fed. 573, 615, 
2 L. R. A. 289; Grigsby v. Chappell, S Rich. (S. C.) 443. The traffic 
which, by leave of the Junction Railway Company, goes on over its 
tracks in this way is that of the trunk lines using them, and net of 
the Junction Railway. The charges for through carriage, including 
this part of the movement, are made by and paid to thèse lines, and 
the Junction Railway does not participate by division or otherwise 
therein. Neither does it know or corne in contact with the shippers 
or consignées or with the freight which is so moved. It simply lets 
its road and gets pay for its use at so much a car, which neither makes 
it a carrier nor constitutes an engagement by it in interstate trade. 

Neither is there anything to make it a common carrier in what it 
does at the Union Freight Station, which it maintains, in the way of 
receiving, distributing, and forwarding T. C. L. freight. So far as 
it acts with respect to this for the Baltimore & Ohio Railroad, it acts 
as the local agent of that company, and is not chargeable in any larger 
degree. The receiving, loading, and forwarding which it tloes for 
others, including the collection of freight charges, when required by 
the trunk line carriers to be prepaid, and the giving of receipts which 
are exchangeable for bills of lading therefor, may be of a somewhat 
more gênerai character. But in no respect do they amount to a trans- 
portation of such freight by the Junction Railway on its own account, 
nor does the Junction Railway Company in any sensé act as a common 
carrier with respect thereto. It merely serves as a receiving and for- 
warding agent, for which it is compensated by the trunk line carriers 
by which its services are invoked. Having no concern as such agent 
in the transportation of this freight, nor any interest in the freight 
rates charged, and the services being complète when rendered and 
confined to the mère handling of the freight in the act of receiving 
and forwarding it, there is nothing in any of this upon which a com- 
mon carriage can be charged. Moore, Carriers, p. 68. And the same 
is true, also, with regard to the weighing of freight which it does, 
even though thèse weights are at times made the basis of freight 
charges and adjustments between carrier and consigner or consignée. 
Thèse activities are alluded to at this time, not only because they are 
set up in the bill, but because they are necessary to be considered 
in connection with the other things which it does in determining the 
character which the Junction Railway Company in fact bears, which, 
to the extent of thèse activities, at least, is plainly that of a mère inter- 
mediary or local agency of the trunk line companies for which the 
services are performed. And this character, in ail that it does, it con- 
sistently maintains. 

The so-called hauling and switching services, however, remain ; and, 
for a full understanding of them, they must be given somewhat at 
large. The practice in this regard with respect to live and dead 
freight is not exactly the same. Where inbound live stock originales 
outside of the state, and is destined to points in the stockyards dis- 
trict, the trunk line on which it arrives generally hauls it with its own 
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motive power over the tracks of the Junction Railway from the Con- 
necting point to the unloading docks, chutes, and platforms of the 
Stockyards Company, although liorses are usually delivered by the 
Junction Railway Company after having been received from the trunk 
hne by which they are brought in. Outbound car load shipments of live 
stock, however, whicli originale in the stockyards district and are des- 
tined to points outside tlie state, after being loaded into cars placed 
by the Junction Railway Company at the loading chutes of the stock- 
yards, are hauled by the Junction Railway over its tracks and deliv- 
ered at the proper Connecting point to the trunk line which is to trans- 
port them beyond. Dead freight in car load lots, brought by the trunk 
line carriers from points outside of the state, destined to points in 
the district served by the Junction Railway on the line of its tracks, 
and sometimes also destined to points beyond, is placed by the trunk 
line roads on what are known as the receiving tracks of the Junction 
Railway; each car being marked with a card, giving the name of 
the consignée, by which its destination may be known. And thèse cars 
the Junction Railway Company picks up with its own motive power 
and delivers to the designated consignée or industry, or, where they 
are destined to points beyond the state, delivers them to the proper 
Connecting outgoing trunk line, according to the destination indicated 
thereon. Through shipments of this kind move on bills of lading cov- 
ering the whole distance traversed, including the tracks of the Junc- 
tion Railway. And the same is true of consignments to and from 
the Union Stockyards, or the industries of the stockyards district adja- 
cent to the railway company's line. But the Junction Railway Com- 
pany is not known to the shipper or the consignée in the transaction; 
ail that it does being done for the trunk line carrier which employs 
it, by which it is paid so much a car. And this payment, also, it re- 
ceives as a distinct switching charge, regardless of whether the car 
is loaded or empty, or where it is to go to, or where it cornes from. 
The question, then, is whether by reason of what it so does the Junc- 
tion Railway Company is a common carrier engaged as such in the 
transportation of persons or property in Interstate trade, within the 
meaning of the law. 

It is claimed that it is, because it participâtes in the movement of 
the freight which passes over its tracks in the channels of commerce 
in the way which bas been described, in which movement, it is said, 
it is an intégral and essential factor and not a mère local aid. C, N. 
O. & T. P. R. R. ^v. Inter. Com. Corn., 162 U. S. 184, 16 Sup. Ct. 
700, 40 L. Ed. 935. But to me that does not seem to be the case. 
The part which it takes in that movement is a purely local and inci- 
dental one, in no respect having anything to do with the movement 
of freight as freight, and much less as Interstate freight ; its services 
being confined to the mère handling of the cars in which the freight 
is contained, this being carried on and completed also wholly within 
the state, and not, in any respect, extending to anything beyond. It 
knows no one outside of the trunk line carriers by which it is em- 
ployed, and does not come in contact or bave any relation with the 
shipper or consignée, except as agent of the trunk line carriers in the 
receiving and delivering of freight. Nor has it anything to do with 
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the freight rates charged; the tolls which it gets being taken carc of 
by the trunk lines without appearing in those rates. The service which 
it performs is a mère shifting or switching service, having no rela- 
tion to anything outside of that so far as it is concerned. Its under- 
taking is to shift the cars, and not the freight which they contain, 
in the movement of which freight it has no interest; and as emphasiz- 
ing this it is paid by the car without regard to contents, origin, or 
destination, whether to or from points within or without the state. 
When the cars are being moved by the Junction Railway Company, the 
carrier for which in each instance this is being donc, in légal con- 
templation as well as in actual effect, is transporting them ; the Junc- 
tion Railway Company, by its engineers and employés, being merely 
the médium by which it is accomplished. To engage in transportation 
within the meaning of the law, there must be a participation in the 
resuit; to merely touch it in passing, as hère, is not enough. The 
statute was enacted to regulate interstate commerce, and there must 
be a direct or proximate connection with interstate shipments to bring 
the case within its terms; and the mère local shifting or handling 
of cars in which the commodities move, incidentally, in transit, wholly 
within the state where it is donc, without any share in the freight 
paid, the service rendered being performed for the carrier by which 
the through transportation is being donc, is not, in my judgment, en- 
gaging in interstate commerce in the commodities or in the interstate 
transportation of them, with which alone the statute undertakes to 
deal. 

It is no doubt true that railroads pefforming similar switching serv- 
ices to those which we hâve hère hâve been held to be engaged in 
interstate commerce, within the meaning of the safety appliance law. 
United States v. Col. & N. W. R. R., Î57 Fed. 321, 85 C. C. A. 27, 
15 ly. R. A. (N. S.) 167; United States v. Union Stockyards of Omaha 
(D. C.) 161 Fed. 919; Belt Line R. R. v. United States, 168 Fed. 542, 
93 C. C. A. 666, 22 L. R. A. (N. S.) 582 ; Union Stockyards of Omaha 
V. United States, 169 Fed. 404, 94 C. C. A. 626. But there is by no 
means a unanimity of opinion among the judges by whom thèse cases 
were decided ; and, as is pointed out by Tudge Sanborn, in the lead- 
ing one (United States v. Col. & N. W. R. R., 157 Fed. 321, 85 C. 
C. A. 27, 15 h. R. A. [N. S.] 167) the safety appliance ast is to be 
given a broader construction than the interstate commerce act, even 
though, in the description of the carriers who are made subject to it, 
the same terms largely are employed in each ; the one act dealing with 
the physical or mechanical instrumentalities of interstate commerce, 
looking to the safety of employés, while the other is directed to the 
business or commercial side, regulating the rates and practices which 
are there to prevail. Thèse décisions, therefore, as it seems to me, 
are misleading and valueless as précédents, and are not to be applied. 

Neither is the case like that of McNamara v. Washington Terminal 
Company, 39 Wash. Law Rep. 458, recently decided by the District 
of Columbia Court of Appeals, on which much reliance is placed. 
The case there arose under the employer's liability act, the validity of 
which, so far as the District of Columbia is concerned, does not dé- 
pend, as is pointed out, on the right of Congress to legislate with 
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regard to interstate or foreign trade, and the question simply was 
whether the Terminal Company was a common carrier engaged in 
trade or commerce in the District, within the meaning of the law. 
Whether the Terminal Company, however, was engaged in interstate 
commerce, was also held to be involved ; and, passing upon that ques- 
tion, it was decided that it was. But the considérations which led 
to this resuit are to be observed. The tracks and station of the Ter- 
minal Company, it is to be noted, are not mère facilities for the 
handling of passengers and baggage at Washington. As to the rail- 
roads entering the city, the Terminal Company completely monopohzes 
everything that is done. By its agents and employés it controls the 
opération of trains over its tracks into and out of the station, and 
with its engines it shifts empty cars in the making up of trains. Steam 
railroad passenger traffic, entefing and leaving Washington, is thus 
completely and exclusively managed, operated, and controlled by the 
Terminal Company within the zone occupied by its station and tracks. 
The conclusion reached, in view of this, was that it was not to be 
taken as a mère line of railroad, carried on wholly and independently 
within the District, but that it was a direct component part of the 
various railroad Systems engaged in interstate commerce, through 
which an entrance into Washington was obtained. And it is this inté- 
gral and indispensable part which it has in interstate trade coming 
into and going out of the city that is the criterion by which its posi- 
tion as a médium of interstate commerce is to be judged. It is, in 
other words, as with the Southern Pacific Terminal (219 U. S. 498, 
31 Sup. Ct. 279, 55 L. Ed. 310), its relation to and systematic con- 
nection with the interstate railroads, of which it forms the Washing- 
ton end, and its direct participation in the handling and management 
of the passenger and express traffic there, that makes it a common 
carrier engaged in interstate commerce within the meaning of thje 
fédéral law. 

The distinction between that case and the one in hand is clear. The 
Junction Railway Company was not organized to supply terminal fa- 
cilities, nor does it in fact supply them for any interstate railroad or 
business. Nor is it a component part of any such railroad System. 
Nor does it, in the hauling and switching services which it performs, 
take the place for the time being, as to consigner or consignée, of the 
trunk line carrier for which it acts. It simply moves back and forth, 
by means of its engines and employés, cars which it is put by the 
trunk line carriers in the way to take, to which carriers in the per- 
formance of that service it is alone responsible therefor. It is not an 
agency of commerce as such, state or interstate, but of the railroads 
which hâve that commerce in charge. It is true that it has a railroad, 
which it opérâtes, over which that commerce incidentally moves. But 
that does not change the character of the services in which it is en- 
gaged. The part which it plays, the relation which it assumes, and 
the resuit of what it does, begin and end, so far as it is concerned, 
with the immédiate service which it renders, which négatives the 
idea that anything like interstate commerce is intended or involved. 
Not engaging as a common carrier in such transportation, it is not 
brought in conséquence within the terms of the act, and cannot be 
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required either to publish tariffs or to make reports. And thè péti- 
tion ought therefore, in my judgment, to be in ail respects denied. 

On Pétition for Rehearing. 

Blackburn Esterline and William E. Lamb, Sp. Asst. Attys. Gen., 
for the United States. 

Ralph M. Shaw, for Union Stockyard & Transit Co. of Chicago 
and Chicago Jiinction Ry. Co. 

Willard M. McEwen, for Louis Pfaelzer & Sons. 

Before KNAPP, Presiding Judge, and ARCHBALD', HUNT, 
CARLAND, and MACK, Judges. 

MACK, Judge. It is urged that this court, in the opinion here- 
tofore filed, has too narrowly limited its jurisdiction in declining to 
consider whether or not the proposed payment by the Stockyards Co. 
to the Pfaelzers is a rebate or discrimination forbidden by law. 

Counsel contend that inasmuch as the Junction Co., which is al- 
leged and has been found by us to be a common carrier engaged in 
Interstate commerce, is one of the défendants, therefore, under sec- 
tion 2, as well as under section 3, of the Elkins act, other parties not 
common carriers involved in the subject-matter of the proceedings 
may likewise be proceeded against in the same action. 

But, as we stated in the former opinion, two entirely separate cases 
hâve been joined in this proceeding — the one against the Junction Co. 
and the Stockyards Co. to compel compliance with sections 6 and 20 
of the act to regulate commerce ; the other against the Stockyards 
Co., the Investment Co., and the Pfaelzers, under the Elkins act, to 
enjoin an alleged discrimination and rebate. 

While we hâve not, of our own motion, dismissed the pétition for 
misjoinder of actions and multifariousness, nevertheless we cannot 
deal with the case otherwise than as involving the two distinct causes 
of action. The fact that the Junction Co. is a party to the fîrst of 
thèse does not make it also a party to the second. Ng relief of any 
kind is prayed for against it in respect to the alleged discrimination 
and rebate. If, as we interpret sections 2 and 3 of the Elkins act, 
a proceeding thereunder in equity cannot be maintained against par- 
ties other than a common carrier engaged in interstate commerce, un- 
less on proper allégations relief is also sought against the commission 
by sûch a carrier of one or more of the acts therein prohibited, the 
fact that the Junction Co., which is such a carrier, is a party défend- 
ant on the other branch of the case furnishes no basis for this pro- 
ceeding against the other défendants. 

But counsel further urge that, inasmuch as the Stockyards Co. is, 
in good faith, alleged to be an interstate common carrier, this court 
not only has jurisdiction but is in duty bound to détermine the le- 
gality of the contract with the Pfaelzers. 

There is no question as to the jurisdiction of the court in the prem- 
ises. The pétition purports to state a case under the Elkins act. If 
the défendants had admitted that the Stockyards Co. was an inter- 
state common carrier, the only question to be determined by this court 
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would hâve been the legality of the conlract. But, when the défend- 
ants denied this allégation, they raised an issue of fact the détermina- 
tion of which necessarily preceded any considération of the issue of 
law. When that issue oï fact was decided in their favor the pétition 
had to be dismissed. 

The court nevertheless had the power and the right to base its dé- 
cision on either or both of tvvo possible grounds, and if we had been 
clearly of the opinion that such a contract as the one in question, 
made by an Interstate common carrier, were légal, the pétition would 
hâve been dismissed on both grounds. 

The only case stated, or that could properly hâve been stated, in 
the pétition, was one charging that an interstate carrier had made a 
contract in violation of the law. Défendants, however, are now ask- 
iiig us to décide a totally différent question — whether or not such a 
contract made by one not a carrier is légal. However important it 
may be to them to secure an authoritative ruling thereon, any an- 
swer tha;t we might give would not be responsive to the issues raised 
in the case before us, and would, therefore, be a mère dictum, and 
of no binding force. 

No authority bas been vested in this court to advise parties, on 
their application, whether proposed undertakings would, if consum- 
mated, violate the law, or, on the application of the government, to 
enjoin the commission of alleged illégal acts, except only when such 
an injunction is sought against an interstate common carrier. 

An order will therefore be entered in accordance with the original 
opinion filed herein. 
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UNITED STATES T. SEVENTÏ-FIVB BARRELS OF VINEGAR (SPIBL- 
MAN BROS. CO., aalmant). 

(District Court, N. D. lowa, B. D. December 11, 1911.) 

No. 12. 

1. Food (§ 16*) — Adulterated Food— Fédéral Pkoceedings Against— No-' 

TIOE TO CLAIMÀKT— NEOESSITY. 

The giving of notice under Food and Drugs Act June 30, 1906, c. 3915, 
§ 4, 34 Stat. 769 (U. S. Comp. St. Supp. 1909, p. 1189), to claimant, of 
food found by the Department of Agriculture to be adulterated, is not a 
prerequisite to the duty of a district attorney, under section 5, to pro- 
ceed to enforce the penalties of the act. 

[Ed. Note. — ^For other cases, see Food, Dec. Dlg. § 16.*] 

2. CoNSTiTUTioNAi, Law (§ 306*) — Due Peocess— Food and Drugs Act. 

The notice required by Food and Drugs Act June 30, 1906, c. 3915, § 4, 
34 Stat. 769 (U. S. Comp. St. Supp. 1909, p. 1189), to be given at the sel- 
zure of adulterated food and proceedihgs for Its condemnation, afCords 
ample opportunity to the owner to appear and défend ; and if upon a 
final, hearing the food is condeœned, he is not deprived of any property 
wlthout due process of law. 

[Bd. Note.— For other cases, see Constitutional Law, Cent. Dig. § 928 ; 
Dec. Dig. § 306.* 

What constitutes a violation of pure food régulations, see note to 
Brina v. United States, 105 C. C. A. 559.] 

Libel by the United States of America against Seventy-Five Barrels 
of Vinegar, claimed by the Spielman Bros. Company. On exceptions 
to claimant's answer. Exceptions allowed. 

F. F. Faville, U. S. Atty., and J. A. Rogers, Asst. U. S. Atty. 
Thomas E. Lannen and Hurd, Lenehan & Kiesel, for claimant. 

REED, District Judge. In this case the United States hâve filed 
a libel of information against 75 barrels of vinegar, which it is al- 
leged were shipped from the state of Illinois into the state of lowa, 
and held in the latter named state, within the jurisdiction of this court, 
by the John T. Hancock Company at Dubuque, lowa, and were being 
ofïered for sale for food con*»miption by that company in violation of 
the food and drugs act of Congress approved June 30, 1906. 34 Stat. 
768 (U. S. Comp. St. Supp. 1909, p. 1187). 

Spielman Bros. Company, a corporation of Illinois, has intervened 
in said proceedings, and claims to be the owner of said vinegar, admits 
that it was shipped from Illinois to Dubuque, in the state of lowa, 
and was being held at Dubuque by said John T. Hancock Company, 
a corporation, but dénies that the same was shipped, or is being held 
or offered for sale, in violation of said act of Congress. It further 
allèges that a sample of said vinegar was obtained by the Bureau of 
Chemistry of the Department of Agriculture, and was analyzed by 
said bureau, or under its directions, and found, in the opinion of said 
bureau, or the analyst of said sample, to be adulterated and mis- 
branded, within the meaning of said act of Congress, and a report 
and certificate to that effect made by the Secretary of Agriculture and 

•For otlier cases see same topic & S numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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forwarded by him to the United States Attorney for this district, who, 
upon such report and certificate alone, instituted this suit under sec- 
tion 10 of said act, as directed by section 5 thereof, for the condem- 
nation and forfeiture of said vinegar. It is then alleged, in article 
6 of its substituted answer or claim, as a défense to the proceedings, 
that the Secretary of Agriculture failed to give notice to the person 
f rom whom the sample of said vinegar was procured, or to this claim- 
ant, or to any other person, that such sample of vinegar had been 
analyzed by the Bureau of Chemistry, or under its direction, and 
found to be adulterated or misbranded, and an opportunity given to 
them to be heard upon the question of adultération or misbranding 
of said vinegar, before this proceeding was commenced, and prays 
that the suit be dismissed and said property restored to the claimant. 

To so much of the allégations of the claimant corporation as al- 
lège the failure of the Secretary of Agriculture to give the notice re- 
quired by section 4 of said act, and afford to it, or to the person from 
whom said sample was obtained, an opportunity to be heard before the 
Department of Agriculture prior to the commencement of this pro- 
ceeding, the government excepts, for the reason that the same con- 
stitutes no défense to this proceeding. 

[1] It is contended in behalf of the claimant company that, when 
a proceeding of this character is instituted by the United States At- 
torney, solely upon the report and certificate of the Secretary of Agri- 
culture to him of a violation of said act, and not upon his own in- 
itiative, or upon information furnished to him by the local authorities, 
such proceedings cannot be sustained, unless the Secretary of Agri- 
culture has, prior to the commencement of such proceedings, in fact 
given the notice and afforded to the person from whom the sample 
was obtained an opportunity to be heard, as provided in section 4 
of said act; and the case of United States v. Twenty Cases of Grape 
Juice, Flickinger & Co., Claimants, 189 Fed. 331, decided May 8, 1911, 
by the Circuit Court of x\ppeals of the Second Circuit, is cited in 
support of such contention. That case supports the contention of 
the claimant, upon the ground, as it would seem, that it is the practice 
of the government to make an investigation through the proper ex- 
ecutive department of alleged violations of the laws of the United 
States, before commencing criminal proceedings against the alleged 
ofïender, or proceedings for the forfeiture of property shipped, or 
offered for sale in violation of law. Admitting that such is the practice 
of the government, it cannot be that it is the right of an alleged of- 
fender to hâve such investigation made before he can be indicted for 
an alleged offense, or proceedings commenced against him, or the 
property which has been shipped or offered for sale in violation of 
law, for its condemnation and forfeiture, or that he can plead the 
failure to make such investigation as a défense to an indictment, or 
other proceedings for the condemnation of the property so illegally 
used. 

Section 4 of the food and drugs act reads in this way : 

"That the exarainatlons of spécimens of foods and drugs shall be made 
In the Bureau of Chemistry of the Department of Agriculture, or under the 
direction and supervision of such bureau, for the purpose of determining from 
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Ruch examlnations whether such articles are adultéra ted or iiiisbraiided witliln 
the meanlug of thls act; aud if it shall appear t'roni any sucli examination 
tliat any of sucli spécimens is adultéra ted or nilsbrauded wlthin the niean- 
iiiR of this aet, the Secretary of Agriculture shall cause notice tliereof to bt 
lîiveii to the party from whoiu such sample was obtained. Any party se 
uotifled shall he siven an opportunity to be heard under such rules aud rég- 
ulations as nuiy be prescribed as aforesaid, aud if it appears tliat any of 
the provisions of this act hâve been violated by such party, theu the Sec- 
retary of Agriculture shall at oucè certify the facts to the proper United 
States District Attorney, with a copy of the results of the analysis or the 
examination of such article duly authenticated by the analyst or offlcer uiak- 
ing such exandnation, under the authority of such offlcer. After judgiuent 
of the court, notice shall be given by publication in such manner as may be 
prescribed by the rules and régulations aforesaid." 

Section 5 is as f ollows : 

"That it shall be the duty of each District Attorney to whom the Secre- 
tary of Agriculture shall report any violation of this act, or to whom any 
health or food or drug offlcer or agent of any state, territory, or the District 
of Columbia shall présent satisfactory évidence of any such violation, to 
cause appropria te proceedings to be commenced and prosecuted in the proper 
courts of the United States, without delay, for the enforcement of the penal- 
ties as in such case herein provided." 

This proceeding is under section 10 of the act, which need not 
be set out. In the case above cited it is conceded that the failure 
of the Secretary of Agriculture to give the notice and afïord the op- 
portunity to be heard, as required by section 4 of the act, does not 
limit the authority of the United States Attorney to commence pro- 
ceedings upon his own initiative and prosecute the same to final déter- 
mination ; but it is held that said section imposes upon the Secretary 
of Agriculture the duty pf making an investigation of the facts be- 
fore he may rig-htly make a report and certificate to the United States 
Attorney for the proper district of a violation of the act, and before 
proceedings instituted without such notice and opportunity to be 
heard can be sustained. It seems to me that section S of the act im- 
poses upon the United States Attorney of the proper district the 
duty of instituting the appropriate proceedings whenever he is in- 
f ormed by the local authorities, or by the report and certiilcate of the 
Secretary of Agriculture, that the law has been violated, to commence 
without delay the appropriate proceedings for the alleged violation of 
this act. And whenever such information or report is made to him 
he has no discrétion but to proceed as directed by that section; and 
he is not required to investigate and détermine whether or not the 
Secretary of Agriculture has performed his duty under the law. 

Just what may be the purpose of the requirements of section 4 that 
the Secretary of Agriculture shall give the notice and opportunity to 
be heard may not be entirely clear. It will be observed that this sec- 
tion only reqiiires the notice to be given to the person from whom 
the sample is obtained, who may be only the bailee of the property 
of which it is a sample, and knows nothing of its ingrédients, and 
afifording him an opportunity to be heard. This may be for the pur- 
pose of ascertaining who is the real violator of the law, if the analysis 
shows such violation, with a view of affording him an opportunity to 
discontinue its violation and proceed lawfully in the conduct of his 
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Business under the act and the requirements of the Department of 
Agriculture. However tliis may be, it does not seem to me tliat the 
giving of, or the failure to give, such notice and opportunity to be 
heard can relieve any violator of the law of the penalties which he 
may hâve incurred by reason of its violation, or that the government 
is barred from prosecuting him by indictment or commencing proper 
proceedings for the condemnation and forfeiture of the property il- 
legally manufactured and shipped, or offered for sale. This is the 
view taken by several of the district courts, viz. : Judge Morris in 
United States v. Fifty Barrels of Whisky, 165 Fed. 966 ; Judge Day- 
ton, in United States v. Sixty-Five Casks Liquid Extracts, 170 Fed. 
449, 454; Judge McPherson, in United States v. Nine Barrels of 
Olives, 179 Fed. 983; and Judge Willard in United States v. One 
Hundred Barrels of Vinegar, 188 Fed. 471. With the utmost respect 
for the opinions of the Court of Appeals of the Second Circuit, I am 
unable to agrée with its conclusion in the case cited. 

[2] The notice that is required to be given of the seizure of the 
property and of the proceedings for its condemnation affords ample 
opportunity to its ovvner to appear and défend against such proceed- 
ings ; and if upon the final hearing it is condemned and declared for- 
feited, he is not deprived of his property without due process of law. 

The exceptions of the government to that part of the answer of the 
claimant above referred to are allowed, and an order will be entered 
accordingly. 

Note.— See United States v. Morgan, 222 U. S. 274, 32 Sup. Ct. 81, 56 L. 

Ed. — . 



SYMONDS V. ST. LOUIS & S. B. RY. CO. 

(Clrctiit Court, W. D. Arkansas, Texarkana Division. Noverober 20, 1011.) 

Removal oï Causes (§ 3*) — ^Actions undeb Employee's Liabilixï act— 
Construction of Statute. 

The provision of Employer's Llability Act Aprll 22, lOOS, c. 140, § 6, 
35 Stat. 66 (U. S. Comp. St. Supp. 1009. p. 1173), as amended by Act 
April 5, 1910, c. 143, § 1, 36 Stat. 291, that "the jurisdictlon of the courts 
of the United States under this act shall be concurrent with that of the 
courts of the several states, and no case arlsing under this act and 
brought in any state court of compétent jurisdietlon shall be removed 
to any court of the United States," entirely removes such cases from the 
opération of the removal act, and they are not removable on any ground. 
[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 3.*] 

At Law. Action by one Symonds against the St. Louis & South- 
eastern Railway Company. On motion to remand to state court. 
Motion granted. 

Richard M. Mann, for plaintiff. 
Gaughan & Sifïord, for défendant. 

YOUMANS, District Judge. This is a motion to remand a case 
brought in a state court under what is known as the "Employer's 
Liability Act." The case is hère on removal from the Lafayette 

•For other cases see same toplo & i nuubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 23 
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county circuit court on the ground of diverse citizenship. The right 
of removal dépends on the construction given to section 6 of said 
act, as amended by an act approved April 5, 1910 (36 Stat. 291, c. 
43). That part of the section appHcable to this question is as f ollows : 

"Under this act an action may be brought in a Circuit Court of the tlnlted 
States, In the district o( the résidence of the défendant or In whlch the cause 
of action arose, or In whlch the défendant shall be dolng business at the 
tlme of eommencing such action. The jurisdiction of the courts of the TJnlted 
States under this act shall be concurrent wlth that of the courts of the 
several states, and no case arlslng under this act and brought in any state 
court of compétent jurisdiction shall be removed to any court of the United 
States." 

It is contended by the défendant that the language, "and no case 
arising under this act and brought in any state court of compétent 
jurisdiction shall be removed to any court of the United States," 
was intended to apply only to the ground of removal based on the 
existence of a fédéral question, and was not intended to apply to di- 
verse citizenship. It must be conceded that the words of the sen- 
tence above quoted are comprehensive. They include every case aris- 
ing under the act and brought in a state court. There is no qualifi- 
cation or exception. Giving to the language its common meaning, it 
excludes removal on any ground. What reason can be assigned for 
qualif ying that meaning by construction ? The only reason given is 
an assumption that Congress did not intend to give as wide applica- 
tion as the language indicates. This assumption can find no justifica- 
tion in the language itself. Section 2 of article 3 of the Constitu- 
tion provides that: 

"The judlclal power shall extend to ail cases in law and equity arising 
under this Constitution, the laws of the United States and treaties made 
or which shall be made, under their authority, to ail cases afifecting ambas- 
sadors, other public ministers and consuls ; to ail cases of admiralty and 
maritime jurisdiction; to controversles to which the United States shall be 
a party; to controversles between two or more states, between a state and 
citizens of another state, between citizens of différent states," etc. 

The jurisdiction so given did not dépend on the amount involved. 
Notwithstanding that fact, the first judiciary act, passed in 1789 (Act 
Sept. 24, 1789, c. 20, 1 Stat. 73), excluded from the jurisdiction of 
the United States Circuit Courts ail cases of a civil nature involving 
sums or values that did not exceed $500. In 1887 (Act March 3, 
1887, c. 373, 24 Stat. 552) and 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 
433 [U. S. Comp. St. 1901, p. 508]), Congress provided that the Unit- 
ed States Circuit Courts should hâve jurisdiction in civil causes only 
where the amount involved exceeded the sum or value of $2,000. Un- 
der the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1087), which 
goes into effect January 1, 1912, the matter in controversy must ex- 
ceed the sum or value of $3,000. Thèse restrictions on the jurisdic- 
tion of the fédéral courts hâve been sustained, and their legality is not 
open to question. Sheldon v. Sill, 8 How. 441, 12 L. Ed. 1147. A 
case may be removable prior to January 1, 1912. The same case, 
brought after that date, may not be removable. A statute must unité 
with the Constitution to give the right of removal, or to make the ex- 
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ercisç of that right possible. It cannot be said that Congress is with- 
out power to deny removal. Therefore, if the plain meaning of the 
language of the statute is to deny such right, the discussion is closed. 
This is the conclusion reached on this question by the Suprême 
Court of Arkansas in the case of Kansas City Southern Ry. Co. v. 
Cook, 140 S. W. 579, in an opinion rendered on October 23, 1911. 
In that case the court said : 

"It is next inslsted that this statute does not repeal or affect former stat- 
utes giving the right of removal on account of dlversity of citizenship, and 
does not deprive the défendant of the right of removal where that ground 
exists. It is argued that the purpose of the statute in question was to give 
the fédéral and state courts concurrent jurisdiction, and merely to prohibit 
removal on the ground that a fédéral question Is involved, and that it was 
not intended to change the law with référence to removal t , the ground of 
diversity of citizenship. It appears to us very elear that this contention 
is unsound, and in disposing of it we need only to refer to the plain lan- 
guage of the statute, whicl^ déclares that 'no case arising under this act and 
brought in any state court of compétent jurisdiction shall be removed to any 
court of the United States.' The language of the statute is emphatic, and 
admits of no exceptions whatever. It évinces a clear intention on the part 
of the lawmakers to give the state courts concurrent jurisdiction vyith féd- 
éral courts in the enforcement of this statute, and to prohibit the removal 
of any action brought under it for any purpose or on any ground. It is also 
contended that the provision of the statute forbidding removal of such actions 
is unconstitutlonal. The Suprême Court of the United States bas repeatedly 
held that the right of removal to the fédéral court is statutory, and that it 
does not exist in the absence of an act of Congress conferring that right. 
Houston v. Moore, 5 Wheat. 1, 5 L. Ed. 19; Gaines v. Fuentes, 92 U. S. 10, 
23 L. Ed. 524 ; Insurance Company v. Pechner, 95 U. S. 185, 24 L. Ed. 427 ; 
Amory v. Amory, 95 U. S. 187. 24 L. Ed. 428 : Gold-Washing & Water Co. v. 
Keyes, 96 U. S. 201, 24 L. Ed. 656. It is hardly necessarj- to say that the 
cause could not be removed on the ground that a fédéral question is involved, 
for it is conceded that the statute prohibits a removal on that ground. It 
foUows, therefore, that the circuit court was correct in refusing to grant re- 
moval and in retaining jurisdiction of the cause." 

But if any possible doubt could exist as to the intention, it is dis- 
pelled by référence to the debates in Congress on the passage of the 
amended section. 

"Although debates may not be used as a méans of interpreting a statute, 
that rule, in the nature of things, is not violated by resorting to debates as a 
means of ascertaining the environment at the time of the enactment of a 
particular law ; that is, the history of the period when it was adopted. 
Standard OU Company v. United States, 221 U. S. 1 [31 Sup. Ct. 502, 55 L. 
Ed. 619]." 

The bill amending section 6 of the employer's liability act, approved 
April 22, 1908, was considered in the Senate on March 30, 1910. 
As the bill left the House and reached the Senate, the clause in ques- 
tion read as follows : 

"The jurisdiction of the courts of the United States under this act shall 
be concurrent with that of the courts of the several states." Congressional 
Rec, Second Sess. 61st Congress, vol. 45, part IV, p. 3994. 

The question of removal was fully discussed. In the course of 
the discussion the following amendment was presented : 

"Provîded, that every common carrier by railroad subject to the provi- 
sions of this act shall be deemed a citizen of every state into or through 
wliieh its Une of railroad shall be constructed or extend." Id. p. 3995. 
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This was criticised on the ground that it would not îuUy eftect 
thé purpose intended ; that is, the déniai of the right of removal. 
It was shown that this amendment would afFect only the right of re- 
moval on the groimd of diverse citizenship, and would not afïect the 
right of removal on the grOund that a fédéral question was involved. 
The discussion was resumed in' the Senate the next day. Senator 
Paynter, of Kentucky, said: 

"I offer an amendment which wUl give to the plalntiff the right to sélect 
the forum in which hls case, shall be tried. He can seleet the fédéral or tîie 
State court, as he may prefer, to try hls case arising under the act in ques- 
tion." 

The amendment offered was as follows: 

"And no case arising, under this act aud brought in any state court of com- 
pétent jurisdiction shall be removed to any court of the United States." 

Upon the reading of the proposed amendment, Mr. Bailey, of 
Texas, said ; 

"That, Mr. Président, Is entirely agreeable to me, because it takes thèse 
cases ont of the opération of the removal act." Id. 4051. 

This amendment was adopted and incorporated in the bill. The 
House concurred on April 2, 1910, on which date this amendment 
was discussed. It was sta'ted by Mr. Mann, of Illinois, that the ef- 
fect of the amendment was that suits brought under the act should 
riot be subject to removal, "no matter what the amount or citizen- 
ship." Mr. Parker, who had charge of the bill, added : 

"No matter what the amount or citizenship. The idea was tliat a writ of 
error would issue only upon a fédéral question at the termlnation of the 
suit." Id. 4158. 

Thèse discussions disclose fully the intention of Congress. The 
language plainly expresses that intention, and excludes any other. 
The motion to remand will be sustained. 



In re JOHNSON. 

(District Court, D. South Dakota, S. D. Kovember 17, 1911.) 
Bankiîuptoy (§ 413*) — DiscHARGE— Amendment of Objections— Disciîetios 

OP COUKT. 

A court of bankrnptcy has no discrétion to permit the amendment of 
spécifications of objection to the diseharge of a tiankrupt after the ex- 
piration of the 10 days allowed for the filing of such spécifications by 
gênerai order in bankruptcy No. 32 (89 Fed. xiii, 32 C. C. A. xxxi) l)y 
adding an entirely new ground of objection, which présents a new and 
distinct issue. 

|Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 413.*] 

In the matter of Nels P. Johnson, bankrupt. On motion for leave 
to file amended spécifications of objection to discharge. Motion de- 
nied. 

Aikens & Judge, for objecting creditor. 

Bailey & Voorhees, for bankrupt. 

»For other cases see same topic & § numeer in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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ELLIOTT, District Judge. Nels P. Johnson was adjudicated a 
bankrupt on the 8th day of March, 1910. At varions times thereaft- 
er the bankrupt attended before the référée in bankruptcy and was 
examined by the attorney for the creditors, and on the 2d day of 
May, 1910, filed an application for discharge. On the 2d day of June, 
1910, objections were filed by the sole créditer. August 10, 1910, 
answer to spécifications was by leave of the court filed by the bank- 
rupt. On the lOth day of August, A. D. 1910, spécifications there- 
under were referred to the référée in bankruptcy as spécial master 
to hear and report upon such issue. On the llth day of Novem- 
ber, 1911, the attorney for the objecting creditor made a motion for 
leave to file amended spécifications, copy of which, together with an 
afïîdavit, was submitted with his moving papers. 

Said affidavit sets forth the proceedings that had been taken, and 
further stated, in substance, that after référence to the ma,ster as 
above stated no move was made by bankrupt, and that he concluded 
that bankrupt had abandoned his application for discharge, owing 
to such delay ; that the testimony of the bankrupt, taken at the first 
meeting of the creditors, disclosed certain testimony with référence 
to said property of the bankrupt, and that he, the attorney for the 
objecting creditors, did not ascertain that it would be possible to get 
the évidence of the person referred to upon such examination with 
référence to the property concerned in such examination until the 
week preceding the time of making the application for the amend- 
ment, and that the testimony of such witness would substantiate spéc- 
ification numbered 7 in the proposed amended spécifications; that 
his application vfas made in good faith ; that he referred to the tran- 
script of the testimony of the bankrupt, given at the first meeting of 
creditors, on file. Said afïîdavit further stated that at such hearing 
the bankrupt committed the offense of knowingly and fraudulently 
making a false oath in relation to his property and estate in the par- 
ticulars therein set forth, and set forth at length in the proposed 
amended spécifications. 

While there has been what would appear upon its face to be an 
unreasonable lapse of time, upon which the court, without examina- 
tion, would naturally conclude that the opposing creditors had been 
guilty of lâches, and for that reason ought not to be heard at this 
time upon this application to file amendée! spécifications, the circum- 
stances attending the conduct of this proceeding by those in charge 
of the interests of the bankrupt are shown to be such that for the 
purposes of this hearing I am satisfied that I may, in the exercise of 
a reasonable discrétion, excuse the delay, and consider this motion 
as if it had been made without an unreasonable delay after the 10- 
day limitation prescribed by No. 32 of the gênerai orders in bank- 
ruptcy. 

The court further finds that this application is made by the creditor 
in good faith, and that the amendment proposed by the amended 
spécifications is of and concerning a matter material and pertinent to 
the inquiry and investigation upon the application of the bankrupt 
for a discharge. I further find that the proposed amendment is not 
for the purpose of making the original spécifications, which were 
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filed within the 10-day limitation specified, more definite and certain, 
is not for the purpose of perfecting a defective spécification, is not 
a mère amplification by the supplying of détails of charges which are 
substantially stated in the original, is not and does not prétend to pré- 
sent merely a détail of that which had been previously stated in out- 
line. The court finds that No. 7 of the amended spécifications, being 
the amendment desired by the applicant, as a matter of fact, is an 
amendment which présents a new issue, and is an issue not included 
within the original objections; that the said proposed amendment 
numbered 7 relates to a state of facts none of which are within the 
issues made by the filing of the original objections, and sets out en- 
tirely new matter constituting an additioiial, separate, and independ- 
ent objection to the discharge of the bankrupt. 

It has been my purpose to give the greatest breadth and liberality 
to my interprétation of the equity rules in the fédéral courts. In 
my construction of the rights of litigants under them, I hope to make 
such use of the discrétion that I find vested in me as will promote 
justice and fair dealing. I think the law should be applied accord- 
ing to its spirit and intent, rather than according to the letter alone. 
The right of a creditor to oppose the discharge of his bankrupt debtor 
is substantial and important, and the requirement of spécifications 
filed within a time prescribed is part of the orderly procédure neces- 
sary to a judicial détermination of the propriety of the bankrupt's 
discharge. 

A libéral right of amendment accorded in ail proceedings, whether 
in equity or at law, is important to the parties in a case such as this. 
The original objections, when filed in this case, werein the nature of 
a déclaration, and, when filed, an issue was presented between the 
creditor and the bankrupt. An amendment to thèse objections, that 
serves the purpose of amplifying, making more definite, or making 
spécifie the objections that hâve been filed, objections of which the 
original objections gave due notice, simply an amendment to make 
this eflfective should in my judgment be allowed at any stage of the 
proceedings. I can find no authority, however, for the exercise of 
a discrétion, or that discrétion is vested in the court, authorizing an 
amendment of this kind, raising a new issue, at this stage of thèse 
proceedings. It is too late for the allowance of this amendment of- 
fered by the objecting creditor, after the expiration of the 10 days 
limited by order No. 32 (89 Fed. xiii, 32 C. C. A. xxxi) of the gênerai 
orders in bankruptcy, for the reason that this proposed amendment 
goes further than to bring forward and make effective that which 
was in some shape already within the terms of the objections filed. 
In re Peck (D. C.) 120 Fed. 977; In re Mercur (D. C.) 116 Fed. 655; 
In re Pierce (D. C.) 103 Fed. 65; In re Gift (D. C.) 130 Fed. 230. 

I hâve duly considered opinions seeming to indicate a différent 
conclusion, as f ollows : In re Lesser (D. C.) 108 Fed. 205 ; In re 
Knaszak (D. C.) 151 Fed. 503; In re Nathanson (D. C.) 152 Fed. 586; 
In re Carley, 117 Fed. 132, 55 C. C. A. 146. Upon an earnest consid- 
ération of thèse cases and others of like import, I can find no justifica- 
tion for assuming discrétion to permit the filing of an amendment 
under the conditions outlined in this case, presenting an entirely new 
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issue. It may, in my judgment, be fairly inferred from ail that ap- 
pears in the statement of facts in thèse cases and others of the sanie 
character, where the right to amend has been sustained, that the 
proposed amendment did not présent an entirely new issue. 

The application for leave to file amended spécifications is denied. 



EEVIEW OF REVIEWS CO. v. HITCHCOCK et al. 

(Circuit Court, S. D. New York. October 21, 1911.) 

PosT Office (§ 22*) — Second-Class Matter— Transportation— Disckimina- 

TION. 

Enforcement of a post office régulation, requiring periotlieals issued 
mouthly, seminionttily, or at longer intervais to he transportée! from New 
York Citj' to Buffalo and Pittsburgh by fast mail trains, and from those 
points by fast freight trains througli a territory ealled the "Third Con- 
tract Section" to distributing points therein, if destined for points west 
of Chicago and Cincinnati, and again by fast mail trains if for points 
further west, is not Illégal, as constitutlng an unjust discrimination in 
favor of perlodicals published at shorter intervais, since it appears that 
the average haul of nionthly and semimonthly perlodicals is twlce as 
long as that of weeklles, that ail socond-elass mail matter Is transported 
at a loss of seven cents to the pound, and that enforcement of the order 
will cause great saving ; the reniedy for any unfalr action of the postal 
authorlties in relaxing the order as to certain perlodicals being subject 
to correction as a matter of administration. 

[Ed. Note.— For other cases, see Post Office, Dec. Dig. § 22.*] 

In Equity. Action by the Review of Reviews Company against 
Frank H. Hitchcock and another. On motion for injunction pendente 
lite. Motion denied. 

Spooner & Cotton, for complainant. 
Henry A. Wise, for défendants. 

WARD, Circuit Judge. This is a motion for an injunction pen- 
dente lite against the défendants, who are respectively the United 
States Postmaster General and the United States postmaster at New 
York City, prohibiting them from carrying into effect an order of the 
department dated August 25, 1911. The défendants waive ail ques- 
tions of jurisdiction, so that the motion may be disposed of. 

The order prescribes that ail periodicals issued monthly, semimonth- 
ly, or at longer intervais shall be labeled with blue tags and termed 
"Blue Tag Matter," and that the same shall go by fast mail trains to 
Buffalo and Pittsburgh, and from those points by fast freight trains 
through a territory ealled the "Third Contract Section" to distribut- 
ing points therein, if destined for points west of Chicago and Cin- 
cinnati, and again by fast mail trains, if for points farther west. 

The average cost to the government for the transportation of sec- 
ond-class mail matter is eight cents a pound, for which it charges 
only one cent a pound. The cost for transportation to far west points 
is much more than eight cents a pound. The reason for the discrim- 
ination which the order makes in the transmission of différent kinds 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of second-class matter is that the government finds that it costs more 
to transport monthly and semimonthly periodicals than it does to 
transport weekly and daily periodicals. The average haul of the for- 
mer is 1,048 miles, of the weekly 507 miles, and of the daily 271 
miles. Curtailment of expense somewhere in the service is necessary, 
because of the very large annual deficiency. The order is intended to 
proportion the cost of the service to the government more nearly to 
the charge it makes. The Postmaster General estimâtes that by this 
division of second-class mail matter the government will save this year 
$1,400,000, and within the next three years $3,000,000 a year. The 
order affects an immense number of periodicals — according to the de- 
fendants, some 1,700 — published at intervais of more than a week. 
The complainant publishes such a monthly periodical, called the 
"American Review of Reviews," and its grievance is that the order 
gives a préférence to weekly periodicals competing with it, in that they 
arrive at destination sooner than its periodical does. It is said that 
the Review of Reviews will arrive at distant points in the West, not 
on the Ist day of the month, as intended, but flve or six days later, and 
so its discussion of contemporary events will be proportionately stale 
and it will lose subscribers. 

I assume for the purposes of this motion that the complainant will 
suffer irréparable injury, which leaves as the only question: Is the 
order illégal? 

It is true that certain monthly trade periodicals bave been exempted 
from the opération of the order, as to which the défendants say that 
they contain current market information which the public needs as 
speedily as possible. It is said, further, that a few monthly maga- 
zines which do not need the same speed as the Review of Reviews 
are also exempted. It is not apparent why thèse exemptions are niade ; 
but they do not injure the complainant in any way, as the periodicals 
are not competitors, and I bave no doubt that upon application to 
the department they will be withdrawn. 

The Postmaster General cannot exclude from the mail as second- 
class what is in fact second-class matter. Payne v, Railway Publish- 
ing Co., 20 App. D. C. 581. Nor can he refuse to deliver mail mat- 
ter to the addressee, unless expressly authorized by Congress to do 
so. School of Magnetic Healing v.' McAnnulty, 187 U. S. 94, 23 
Sup. Ct. 33, 47 L. Ed. 90. And, of course, he cannot charge more 
than the légal rate of one cent per pound for carrying second-class 
mail. The order under considération does neither of thèse things. 
The complainant's mail matter is carried as second-class and at sec- 
ond-class rates. The order requiring it to be transported in the "Third 
Contract Section" by fast freight, instead of fast mail, seems to me 
reasonable. If the Postmaster General unfairly or from an improper 
motive were to relax the order as to certain periodicals, which is the 
intmiation, no court could be expected to correct this unfairness by 
striking a reasonable order down, and likewise it would be no ground 
for securing to the complainant an improper exemption that some one 
else had been given it. Such a préférence would be a pure matter 
of administration, to be corrected by the Président, or, if necessary, 



SEDLACEK V. BKYAN 361 

by impeachment. Article 2, § 4, U. S. Constitution. It would not 
be a déniai of the equal protection of the laws to the complainant, 
in violation of the fifth amendment to the Constitution. 
The motion is denied. 



SEDLAGBK: V. BRYAN. 
(Civenit Court, E. D. Xew York. Deceinber 8, 1911.) 

1. CosTS (§§ 189, 2ô4*j — STi;.\0(;nAi'iiER's Fkes— I'ayment. 

^^'here tliere Is uo oflicial stenographer In an action tried in a fédéral 
court, one-half of the cliarges for takiug the testimony is borne by eacb 
party. If an exact record is wished, and the minutes are written eut. 
the party securing the minutes pays the additional charge for transcrlb- 
iiig, and if this is done by agreement the successful party taxes hiw 
share for taking the testimony against the unsuccessful party, and if the 
latter wishes a record for appeal he is bound to secure it at his own 
cost. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 744-749, 974; 
Dec. Dig. §§ 189, 254.*] 

2. OosTs (§ 189*) — Stenogeapher's Fées. 

Where, in an action tried in the fédéral court, there was no ofHcial 
stenographer, and plalntiff refused to uudertake the obligation of a ste- 
nographer's services, whereupon défendant procured a stenographer to 
take the testimony, défendant, on belng successful, was not entitled to 
tax costs of taking down such testimony to plaintiff. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 744-749 ; Dec. 
Dig. I 189.*] 

Action by Kamilla Sedlacek against William Bryan. From a clerk's 
order refusing to tax certain disbursements paid by défendant for tak- 
ing testimony on a jury trial resnlting in a verdict for défendant, he 
appeals. Affirmed. 

Strong & Mellen, for plaintifif. 
James Taylor Lewis, for défendant. 

CHATFIELD, District Judge. The défendant has appealed from 
a lefusal by the clerk to tax an item of $58.75 paid by him for the 
taking of testimony upon a jury trial resulting in a verdict for the 
défendant. 

[1] There being no officiai stenographer, one-half of the charges for 
taking the testimony is usually borne by each party, if an exact record 
is wished. In case the minutes are written eut, the party securing 
thèse minutes pays the additional charge for transcribing. Where 
this has been done by agreement, the successful party taxes his share 
for taking the testimony against the unsuccessful party, and if the 
unsuccessful party wishes a record for appeal he is boimd to secure 
that for himself. 

[2] In the présent case the plaintiff refused to undertake the ob- 
ligation for sténographie services; it being stated to the court that 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the plafntiff would not be able to appeal if not successful. The cfr- 
cumstances sufficiently showed that the plaintiff's attomeys were act- 
ing in good faith and that their refusai was proper under the circum- 
stances. 

The défendant determined that he wished the record taken by a ste- 
nographer, even if the plaintiff was unwilhng to do the same, and the 
stenographer was présent and took notes throughout the trial. A 
ruling upon certain évidence made it necessary for the plaintiff to 
obtain some part of the record. The plaintiff's attomeys thereupon 
independently ordered and païd for writing out a copy of the pages 
which they needed. 

The charge for taking down those pages, viz., $17.50, was divided 
(one-half being paid by the plaintiff, and the other half, $8.75, being 
charged to the défendant). The reijiaining testimony amounted (for 
the taking down alone) to the sum of $50, and the défendant has 
asked that the two items charged to him, viz., $8.75 and $50, be taxed 
as if an agreement had been entered into by the plaintiff at the outset 
of the trial. 

This would in effect make the employment of a stenographer 
compulsory, and would be équivalent to a refusai by the court to hear 
a case unless the testimony were taken in shorthand. Even if this 
be generally advisable, it would not seem that litigants should be com- 
pelled by the court to undertake this expense, unless the question be 
disposed of at the beginning of any case in which either party is 
unable or unwilling to employ a stenographer. The question could 
only arise in cases where the matter could be brought to the court's 
attention at the outset. Inasmuch as the Congress has not deemed 
it proper to hâve the testimony in the fédéral courts, generally, taken 
down and transcribed at the public expense, but has considered that 
this should be an item to be borne by the parties who wished to liti- 
gate, and inasmuch as parties should be given the right to litigate 
without unnecessary hardship and expense, it would seem improper to 
rule that any party, who might be willing, able, and solicitons enough 
as to the possibility of appeal or future use of testimony to wish 
the exact phraseology preserved, could (without presenting the facts 
to the court and obtaining a direction) insist upon putting the other 
party to an expense which he did not wish to incur. 

The action of the clerk will be upheld, and the appeal from the re- 
fusai to tax the item is dismissed. 



SCHMEISER MFG. CO. v. Br^4.N0HAIlD et al. 

(Circuit Court, N. D. Califoinla. November 10, 1911.) 

1. Eqtjitt (§ 373*) — Submission os- Pleadings— Rights or Défendant— 
Failueb of Complainant to Take Testimony. 

Where a complalnant has failed to take any évidence in support of hls 
bill withln the time limlted by the rules, or to move for an extension, de- 
fendant is entltled to hâve the case submltted on the pleadings. 

[Ed. Note. — For other cases, .see Equlty, Dec, Dig. § 373.*] 

•For other cases see same toi>lc & S numbxb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Eqditt (§ 359*)— BisMissAL Without Préjudice— Time Fior Making Mo- 
tion. 

A complainant is net entitled to dismiss without préjudice after repli- 
cation flled, and after ttie expiration of ttie time for taking testimony. 

LEd. Note.— For other cases, see Equity, Cent. Dig. §§ 749-755; Dec. 
Dig. § 359.*] 

In Equity. Suit by the Schmeiser Manufacturing Company against 
Martin H. Blanchard and others. On motion by défendants for sub- 
mission on pleadings, and on motion by complainant to dismiss with- 
out préjudice. Complainant's motion denied, and défendants' motion 
granted, with decree for défendants. 

Charles E. Townsend, for complainant. 
Black & Clark, for défendants. 

VAN FLEET, District Judge. [1] The complainant bas failed to 
take any testimony in support of its bill, and the time for its taking 
under the rule bas long since expired, while the record discloses no 
application for its extension. Based upon this ground, the défend- 
ants now move for a submission of the cause upon the bill, answer, 
and replication, and for a decree dismissing the bill with costs; and 
I am of opinion that they are entitled to such relief. McGorray v. 
O'Gonnor (C. C.) 79 Fed. 861; Sharon v. Hill (C. C.) 22 Fed. 28; 
Slessinger v. Buckingham (C. C.) 17 Fed. 454; Walcott v. Watson 
(C. C.) 53 Fed. 429, 432. 

The ktter from défendants' solicitor, written shortly after the ex- 
piration of the time given for the taking of testimony, to the solicitor 
for complainant, urging in behalf of bis client that the case be "closed 
up before he dies," cannot be construed as an acquiescence in the 
delay, nor as an implied extension of time, waiving the right to the 
relief now asked. Nor is it material that, by reason of the bill waiv- 
ing an answer under oath, the latter cannot be regarded as évidence 
in défendants' favor. It is not a case where défendants require any 
évidence in their behalf to entitle them to the relief asked. The shoe 
is on the other foot. The motion proceeds upon the theory that there 
is no évidence before the court in support of the bill which défend- 
ants are called upon to meet, and the case is not to be distinguished 
from one where the complainant refrains from filing a replication, 
but moves to set the cause down upon bill and answer. In such an 
instance it is well settled that every fact alleged in the bill which is 
positively denied in the answer is to be deemed established for the 
purpose of the motion. The burden is upon the complainant to es- 
tablish what he affirmatively allèges, and, in the absence of proof, a 
défendant may always submit his case without any évidence on his 
part. See McGorray v. O'Connor and Sharon v. Hill, supra. 

[2] The counter motion and consent of complainant that the bill 
be dismissed without préjudice comes too late to antagonize the prés- 
ent motion. It should hâve been interposed before replication filed, or 
at least before the expiration of the time for taking testimony. Wels- 
bach Light Ce. v. Mahler (C. C.) 88 Fed. 427; U. S. v. Reese (C. C.) 

«For other cases aee came topic & § nttmbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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166 Fed. 347, 352. As stated by Judge Lacombe, in Welsbach Light 
Co. V. Reese, to allow the complainant now to discontinue "woukl 
deprive défendant of the right to enter such judgment of dismissal, 
and possibly avail of it hereafter in future litigation betvveen the same 
parties." It is such a decree that défendants are entitled to as the 
case now stands. 

The défendants' motion will be granted, and a decree may be en- 
tered, dismissing the complainant's bill, with costs. 



UNITED STATES, Use of DELAWAEB HARDWARE CO., v. LYNCH et al. 

(District Court, D. Delaware. February 1, 1912.) 

No. 4. 

(Si/llu'bus hy the Oourt.) 

1. United States (§ 67*) — Conteactob's Bond— Discharge of Subett— Ex- 

tension OF Time of Patment. 

A corporate surety in a eontractor's bond given pursuant to the act 
of Congress of August 13, 1894 (28 Stat. 2T8, e. 280 [U. S. Comp. St. 1901, 
p. 2523]), as amended by act of February 24, 1905 (33 Stat. 811, e. 778 
[U. S. Comp. St. Supp. 1909, p. 948]), is not discharged from liabillty to 
a sub-contractor for default of payment by the contracter for materials 
supplied by the sub-contractor and used in the prosecution of the worlv 
provided for in the eontract, by reason of a binding extension by the 
sub-contractor without the knowledge of the surety, of the time of pay- 
ment notwithstandlng resultin? _ loss to the surety, where the exten- 
sion is bona fide and not in excèss of a reasonable, usual or customary 
crédit. 

[Éd. Note. — For otber cases, see United States, Cent. Dlg. § 50; Dec. 
Dig. § 67.*] 

2. United States (§ 67*) — Coktractob's Bond— Disoiiarge of Surety— Ex- 

tension oji Time of Payment. 

Loss to the surety by reason of the binding extension cannot be found 
wliere both the sub-contractor and the surety hâve been during the 
whole peiiod of the extension without luiowledge or notice of the eir- 
cuiustances iujuriously affiecting the interests of the surety, and tlie latter 
has remained in ignorance of the fact of the extension, and bas not 
for its own protection made any application to the United States or the 
contractor or In any other quarter, or in any manner been led to change 
its position or omit action. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 

3. Principal and Surety (S 156*) — Re&bdies of Creditors— Pleading. 

Loss to the surety is not sufflciently set forth in the pleadings where 
recourse is had solely to hypothetical inferences, contingencies or possi- 
bilities of damage. 

[Ed; Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
423-426 ; Dec. Dig. § 156.*] 

At I^aw. Action by tlie United States of America, for the use of the 
Deiaware Hardware Company, against Joseph G. Lynch and others. 
Demurrer to plea sustained. ■ ■ 

•For otter cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William S. Hilles, for plaintiff. 

Ward, Gray & Neary and Benjamin A. Stansbiiry, for défendant 
Fidelity & Deposit Co. of Maryland. 

BRADFORD, District Judge. This is an action of debt brought 
in the name of the United States of America for the use of the Dela- 
ware Hardware Company against Joseph G. Lynch, Jacob A. Lynch 
and Calvin Z. Lynch trading as Lynch Bros., and the Fidelity and 
Deposit Company of Maryland, on a bond given by the défendants 
under and pursuant to the act of Congress of August 13, 1894, enti- 
tled "An act for the protection of persons furnishing materials and 
labor for the construction of public works," 28 Stat. 278 (U. S. Comp. 
St. 1901, p. 2523), as amended by the act of February 24, 1905, 33 
Stat. 811 (U. S. Comp. St. Supp. 1909, p. 948). The act as amended, 
among other things, provides : 

"That hereafter any person or persons enteriiig Into a formai contract 
with the United States for the construction of any public building, or the 
prosecution and conipletion of any public worli, or for repairs upon any pub- 
lic building or public work, shall be requlred, before commencing such work, 
to exécute the usual pénal bond, with good and sufficient sureties, with the 
additional obligation that such contracter or contractors shall promptly make 
paynients to ail persons supplying him or theni with labor and materials 
in the prosecution of the work provided for in such contract; and any per- 
son, Company, or corporation who has ftirnished labor or materials used In 
the construction or repair of any public building or public work, and pay- 
ment for which has not been made, shall hâve the right to intervene and 
be made a party to any action instituted by the United States on the bond 
of the contracter, and to hâve their rights and clalms ad.]'udicated In such 
action and judgment rendered thereon, subject, however, to the priority of 
the claim and judgment of the United States. If the fuU amount of the 
liability of the surety on said bond is insufficient to pay the full amount of 
said claims and demands, then, after paying the full amount due the United 
States, the remainder shall be distributed pro rata among said intervenors. 
If no suit should be brought by the United States within six months from 
tbe completion and final settlement of said contract, then the person or per- 
sons supplying the contracter with labor and materials shall, upon applica- 
tion therefor, and furnishing affidavlt to the Department under the direction 
of which said work has been prosecuted that labor or materials for the 
prosecution of such work has been supplied by him or them, and payment 
for which has not been made, be furnished with a certifled copy of said con- 
tract and bond, upon which he or they shall bave a right of action, and shall 
be, and are hereby, authorized to britig suit In the name of the United States 
in the circuit court of the United States in the district in which said con- 
tract was to be performed and executed, irrespective of the amount in con- 
troversy In such suit, and not elsewhere, for bis or their use and benefit, 
against said contracter and his securities, and to prosecute the same te final 
judgment and exécution: Provided, ïhat where suit is instituted by any of 
siu-h creditors on the bond of the contracter, it shall not be commenced until 
after the complète performance of said contract and final settlement thereof, 
and shall be commenced within one year after the performance and final 
settlement of said contract and net later : And provided further, ïhat where 
auit is so instituted by a créditer or by creditors, enly one action shall be 
brought, and any créditer may file his claim in such action and be made 
party thereto within one year from the completion of the work under said 
contract, and not later. If the recovery on the bond should be inadéquate 
te pay the ameunts found due te ail of said creditors, judgment shall be 
given te each créditer pro rata of the amount of the recovery. The surety 
en said bond may pay into court, for distribution among said claimants and 
<-rediters, the full amount of the sureties' liability, to wit, the penalty 
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named In the bond, less any amount wMch sald surety may hâve had to pay 
to the United States by reason of the exécution of said bond, and upon so 
doing the surety will be relieved from further llability." 

The bond in suit bears date November 16, 1908, and was executed 
by Lynch Bros, as principals and the Fidelity and Deposit Company 
of Maryland as surety. It recites that Lynch Bros, had entered into 
a contract with the United States for furnishing labor and materials 
required in the construction of certain military buildings, consisting 
of a two-company barrack building, and a band barrack building, and 
contains a condition that it should be void if Lynch Bros, or their 
heirs or personal représentatives should fully perform ail covenants, 
conditions and agreements in the building contract on their part to 
be performed and should promptly make full payments to ail per- 
sons supplying labor or materials in the prosecution of the work con- 
tracted for. Service of proçess was not effected on Lynch Bros, nor 
has there been an appearance for them or any of them in the suit. 
The déclaration was accordingly filed against the surety. It con- 
tains two counts in each of which the sum of $32,500, the penalty of 
the bond, is declared for. The déclaration does not in either of the 
counts assign any breach of the condition of the bond, but makes 
profert and has annexed to it a copy of the bond and its condition. 
The Fidelity and Deposit Company of Maryland, without craving oyer 
of the bond and its condition, has interposed a plea to both counts 
which after averring that the condition of the bond was that if the 
principal therein should "promptly make full payments to ail persons 
supplying làbor or material in the prosecution of the work provided 
for in said contract, then the above pbHgation shall be void and of no 
effect, otherwise to remain in full force and virtue," is to the efïect 
that the hardware company furnished materials in the prosecution of 
the work provided for in the contract under an agreement with Lynch 
Bros, that payment should be made by them for materials furnished 
when and as they received from the United States payment on ac- 
count of the work contracted for; that Lynch Bros. August 25, 1909, 
without the knowledge or consent of the surety gave to the hardware 
company their negotiable promissory note dated on that day for $500, 
payable to its order, and maturing November 25, 1909, to be ap- 
plied on account of indebtedness then existing for materials so fur- 
nished by it; that the two-company barrack building provided for 
in the contract mentioned in the bond was completed by Lynch Bros, 
and accepted by the United States, and final payment therefor was 
made by the latter to the former September 22, 1909; that the band 
barrack building provided for in that contract was completed by 
Lynch Bros, and accepted by the United States, and final payment 
therefor was made by the latter to the former October 7, 1909; that 
the hardware company accepted the above mentioned note of lyynch 
Bros, and, in considération of the payment by them of a certain sum 
in advance as interest on the note or an agreement on their part to 
pay such sum in advance as such interest, agreed to extend the time for 
the payment by Lynch Bros, of their indebtedness to the hardware com- 
pany for materials theretofore furnished until November 25, 1909, 



UNITED STATES V. LYNCH 367 

the date of the maturity of the note, "withoùt notice to, the knowledge 
of or consent by" the surety; that by such extension of crédit the 
hardware company was prevented from enforcing its claim against 
Lynch Bros, for such indebtedness when final payment was made to 
them by the United States for the work provided for in the contract, 
and when the claim of the hardware company was due and payable 
under its agreement with Lynch Bros. ; that Lynch Bros. Novem- 
ber 24, 1909, and before the expiration of the above mentioned ex- 
tension of crédit filed their pétition in bankruptcy and were there- 
after duly adjudged bankrupts; that during the period covered by 
such extension and before the surety became aware of the fact that 
an extension had been granted certain moneys due from the United 
States to Lynch Bros, under the contract were paid to them on or 
about September 22, 1909, and October 5, 1909, the dates of the com- 
pletion of the two-company barrack building and the band barrack 
building respectively, which sums of money had been retained by the 
United States "for the purpose of raaking good any defects in said 
contracts, and for the purpose of discharging the claims of any per- 
son, firm or corporation furnishing labor and materials in the prosecu- 
tion of the work provided for in the said contract, and which sums 
were properly applicable to the payment of accounts of such person, 
firm or corporation furnishing labor and materials on said contracts 
at the instance of" the surety; that the sums of money paid as above 
stated, which would bave been available to pay the indebtedness of 
the hardware company, were paid to and disposed of by Lynch Bros, 
during the period of the extension of crédit, resulting in great dam- 
age and injury to the surety; that by reason of the extension of crédit 
without notice to or consent of the surety, knowledge that Lynch 
Bros, were not making payments to persons supplying labor and ma- 
terials in the prosecution of the work under the contract with the 
United States was withheld from the surety until after Lynch Bros, 
had used the moneys received from the United States in final pay- 
ment and had become insolvent and bankrupt, and until after the 
lapse of the period in which the surety, had it had notice of the ex- 
tension of crédit and of the failure of Lynch Bros, to make prompt 
payments as stipulated, could and would hâve caused the withholding 
by the United States of the amount of the final payments to Lynch 
Bros, and the payment therefrom of the claims of the hardware com- 
pany and other persons furnishing labor and materials, whereby the 
surety "was deprived of the protection available to it and was thereby 
greatly injured and damaged and was and is wholly released and dis- 
charged from the condition of the bond declared upon in this action 
and from ail obligations thereunder." To this plea the plaintiff has 
dqmurred, assigning, among others, the f ollowing grounds : 

"2. It does not appear that any unusual crédit or extension of tlme was 
given by the said Delaware Hardware Company to the said Lynch Bros, in 
the taking of the said note. 

"3. It does not appear that the said défendant was In any way damaged 
or injured by the taking o£ the said note by the said Delaware Hardware 
Company." 
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[1] The doctrine that the liability of a surety is strîctissimi juris 
recognizes his right to stand upon the terms of his contract, and fpr- 
bids the extension by construction or implication of his liability be- 
yond the fair scope of those terms. Miller v. Stewart, 9 Wheat. 680, 
6 L. Ed. 189; Leggett v. Hnmphreys, 21 How. 66, 16 L. Ed. 50; 
Reese v. United States, 9 Wall. 13, 21, 19 L. Ed. 541. If the con- 
tract for the performance of which he is surety be changed without 
his knowledge or consent he is discharged from liability for ail de- 
faults thereafter occurring; for such change results in a new con- 
tract with respect to which he never undertook to be surety, and con- 
sequently it is wholly immaterial whether such change vvould or would 
not tend to benefit him. Thus a binding agreement between a cred- 
itor and debtor extending for a definite period the time for payment 
without the consent of the surety releases the latter. In Guaranty 
Co. V. Pressed Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 
242, the court said ; 

"It Is conceded that, by the gênerai law of suretyshlp, any change what- 
ever In the contract for the performance of which the guarantor is liable, 
maOe without his consent, such, for instance, as au extension of time for 
payment. if made upon sufficlent considération, dischurges the guarantor from 
liability." 

The rule that the liability of a surety is strictissimi juris bas, hov*'- 
ever, been much relaxed in cases of corporate suretyship generally, 
and especially of such suretyship entered into under and pursuant to 
the act of August 13, 1894, as amended February 24, 1905. Hill v. 
American Surety Co., 200 U. S. 197, 26 Sup. Ct. 168. 50 L. Ed. 437 ; 
Guaranty Co. v. Pressed Brick Co., 191 U. S. 416. 24 Sup. Ct. 142, 
48 E. Ed. 242 ; Young v. American Bonding Co., 228 Pa. 373, 17 Atl. 
623; Title Guaranty & Trust Co. v. Crâne Co., 219 U. S. 24, 31 
Sup. Ct. 140, 55 L. Ed. 72 ; Phila. v. Fidelity & Deposit Co., 231 Pa. 
208, 80 Atl. 62; United States v. ^tna Indem.'Co., 40 Wash. 87, 
82 Pac. 171; Mankin v. Ludowici-Celadon Co., 215 U. S. 533. 30 
Sup. Ct. 174, 54 L. Ed. 315 ; Lesley v. Kite. 192 Pa. 268. 43 Atl. 959; 
United States v. National Surety Co., 92 Fed. 549, 34 C. C. A. 526. 
In Hill V. American Surety Co., 200 U. S. 197, 26 Sup. Ct. 168, 50 
E. Ed. 437, the court having under considération the act of August 
13, 1894, said: 

"The courts of this country hâve generally given to statutes intending to 
secure to those furnishing labor and supplies for the construction of build- 
ings a libéral interprétation, with a view of effecting their purpose to require 
payment to those who hâve contributed by their labor or material to the 
érection of buildings to be owned and enjoyed by those who profit by the 
contribution of such labor or niaterlals. Mining Co. v. CuUins, 104 U. .S. 
176, 177 [26 L. Ed. 704]. And the rule which permits a surety to stand 
upon his strict légal rights, when applicable, does not prevent a construction 
of the bond with a view to determining the fair scope and meaning of the 
contract in the light of the language used and the circumstances surround- 
ing the parties. Ulster County Savings In. v. Young, 161 N. Y. 23, 30 [55 
N. E. 483]. As against the United States, no lien can be provided upon its 
public buildings or grounds, and it was the purpose of this act to substitute 
the obligation of a bond for the secnrity which might otherwise be obtained 
by attaching a lien to the property of an Indivldual. The purpose of the 
law is, as its title déclares : 'For the protection of persons furnishing mi;- 
terials and labor for the construction of public works.' If literally construCd, 



DKITED STATES V. LYNCH 36& 

the obligation of the bond might be liuiited to secure only persons supplylng 
labor or materlals directly to tbe contractor, for which he woulcl be person- 
ally llable. But we must not overlook, in eoustruing this obligation, the 
manifest purpose of the statute to reqviire that niaterial and labor actually 
eoutrit)Uted to the construction of the public building shall be paid for and 
to provide a security to that end." 

In Young v. American Bonding Co., 228 Pa. 373, 17 Atl. 623, the 
court say : 

"The trend of ail our modem décisions, fédéral and state, is to distinguissli 
between individual and corporate suretyship where the latter is an under- 
taking for money considération by a conipany chartered for the purpose of 
such business. In the one case the rule of strictissimi juris prevails, as it 
alwayg bas; witli respect to the other, because it is esseutially an Insurance 
against l'isk, underwritten for a money considération by a corporation adopt- 
ing such business for its own ])rofit. the courts geuerally hold that such a 
Company can be reiieved from its obligation of suretyship ouly where a de- 
parture from the contract is shown to be a material varlance." 

In United States v. National Surety Co., 92 Fed. 549, 34 C. C. A. 
526, it was held by the circuit court of appeals for the eighth circuit 
that the surety in a contractor's bond given pursuant to the act of 
August 13, 1894, was not discharged from liability to persons sup- 
plying labor and materials by changes in the contract or spécifications, 
agreed upon by the United States and the contractor subséquent to 
the exectition of the bond without the knowledge or consent of the 
surety, where the gênerai nature of the work and materials remains 
the same. The court said : 

"The real plaintifC is the corporation for whose use the suit was brought, 
and it sues to enforce an obligation which congress reqnired to be inserted 
in the bond for its protection and for the protection of others who might 
furnish labor or materials while the work was in progress. * * ♦ The 
l)ond which is provided for by the act was intended to perform a double func- 
tion, — in the first place, to secure to the government, as before, the faithful 
jierformance of ail obligations which a contractor might assume towards it; 
!!nd, in the second place, to protect third persons from whoni the contractor 
obtained materials or labor. Viewed in its latter aspect, the bond, by vlrtue 
of the opération of the statute. eontains an agreement between the obligors 
therein and such third parties that they shall be paid for whatever labor or 
materials they may supply to enable the principal in the bond to exécute his 
contract with the United States. The two agreements which the bond eon- 
tains, the one for the benefit of the government, and the one for the beneflt 
of third persons, are as distinct as if they were contained in separate in- 
struments, the government's nanie being used as obligée in the latter agree- 
ment merely as a matter of convenienee. In view of thèse considérations, 
we are of opinion that the sureties in a bond, executed under the act now in 
question, cannot daim exemption from liability to persons who bave supplied 
labor or material to their principal to enable hini to exécute his contract with 
the United States, simply because the government and the contractor, with- 
out the surety's knowledge, bave made some changes in the contract, subsé- 
quent to the exécution of the bond given to secure its performance, which 
do not alter the gênerai character of the work contemplated by the contract 
or the gênerai character of the materials \^hich are necessary for its exé- 
cution." 

The foregoing language is equally applicable to the case of a bond 
given under the above act as amended February 24, 1905. 

The décision of the demurrer under considération is, I think, con- 
troUed by Guaranty Co. v. Pressed Brick Co., 191 U. S. 416, 24 Sup. 
192 F.— 24 
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Ct. 142, 48 L,. Ed. 242, notwithstanding some dissimilarity in the facts. 
That case, too, related to a contractor's bond given under the act 
of August 13, 1894, while hère the bond was executed pursuant to 
that act as amended by the act of Fehruary 24, 1905. But the con- 
dition of a contractor's bond is the same so far as material to this 
case, whether given under the later or under the earher act. As stated 
in Mankin v. Ludowici-Celadon Co., 215 U. S. 533, 538, 30 Sup. Ct. 
174, 176, 54 1.. Ed. 315: 

"In respect to the condition of the bond requlred to be given, the language 
of the amended act is preclsely the same as that contained in the act of 
August 13, 1894, and the condition is that 'such contracter or contractors 
shall prordptly make payments to ail persons supplying hlm or them wlth 
labor and materlals in the prosecutlon of the work provided for in such 
contract.' " 

In Guaranty Co. v. Pressed Brick Co. a bond had been executed by 
one Mclntyre as principal and the United States Fidelity and Guar- 
anty Company as surety in connection with a contract to furnish 
labor and materials and do certain work in the érection of a mint in 
Denver. The action was brought by the United States for the use of 
the brick company, which had furnished brick to the principal con- 
tractor. The surety denied its liabiHty on the ground that the brick 
company had without the consent or knowledge of the former granted 
to Mclntyre October 1, 1898, an extension of the time of payment 
of the balance due for brick so furnished, and accepted two prom- 
issory notes therefor, one at thirty days and the other at sixty days 
after September 15, 1898. It was held that the surety had not been 
discharged by such extension of ,time. The court said : 

"The question involved Is whether the ordinary rule that exonérâtes the 
guarantor, In case the time âxed for the performance of the contract by 
the principal be extended, applies to a bond of this klnd executed by a 
Guaranty Company, not only for a falthful performance of the original con- 
tract, but for the payment of the debts of the principal obligor to third par- 
ties, * * * In an ordinary guaranty the guarantor understands perfectly 
the nature and extent of his obligation. If he becomes surety for the per- 
formance of a building contract, he is presumed to know the parties, the 
terms of their undertaking, the extent and feaslbility of the work to be 
done, the character and responslbillty of the principal obligor, and his abillty 
to carry out the contract. If he guarantees the payment of a particular debt, 
he usually knows the exact amount of the debt, the time when it matures, 
and somethlng of the abillty of the principal to meet it. If he becomes re- 
sponslble for the payment of the principal's debts generally, or lends his 
crédit to a proposed purehaser of goods, he knows the amount of his llabllity 
and the means of his principal to meet them. In such cases he contracts in 
rellance upon the exact terms of his principal's undertaking, and has a right 
to suppose that no change will be made without his consent ; and the courts 
hâve gone so far as to hold that any change will exonerate hlm, though it 
really redound to his beneflt. This covenant, however, is inserted for an 
entlrely différent purpose from that of securlng to the government the per- 
formance of the contract for the construction of the building. Inasmuch as 
neither the contracter nor his sub-contractors can secure themselves by a 
mechanic's lien upon the proposed building, the government, solely for the 
protection of the latter, requlres a covenant for the prompt payment of thelr 
clalms, and the same securlty that It requlres for the performance of the 
principal contract. In this covenant the surety guarantees nothing to the 
principal obligée — the government — though the latter permlts an action upon 
the bond for the benefit of the sub-contractors. The covenant is made solely 
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for their beneflt. The guarantor is ignorant of the parties with whom his 
principal may contraet, ttie amount, tlie nature, and tlie value of the materials 
required, as well as the time when payment for them will become due. Thèse 
particulars it would probahly be impossible even for the principal to furnlsh, 
and it is to be assumed that the surety contracts with knowledge of this fact. 
Not linowlng when or by whom thèse materials will be supplied, or when 
the bills for them will mature, it can malie no différence to him whether they 
were originally purchased on a crédit of sixty days, or whether, after the 
materials are furnished, the time for payment Is extended sixty days, and 
a note given for the amount maturing at that time. If a person dellberately 
contracts for an uncertain liability he ought not to complain when that un- 
eertainty becomes certain. Stress is laid upon the fact that the défendant 
Company guaranteed that the principal obligor sbould 'promptly' make pay- 
ment to his material men, and that this, properly interpreted. required that 
the eontractor should pay at once upon the maturity of the bills, and that as 
sucb bills became due October 1, 1S98, the promptness guaranteed required 
their Immédiate payment. We are not impressed with the force of this con- 
tention. If the Word 'promptly' has any particular signlficanee in this con- 
nection, it is satisfied by such payment as the sub-contractor shall accept as 
having been promptly made ; or perhaps it was intended to give him an im- 
médiate action upon the bond, in case such payment be not made with suffl- 
cient promptness. It was not Intended, however, that the want of an immé- 
diate payment should be set up as a defence by the surety. As thèse bills 
are rarely paid the very day they become due, the narrow construction elaim- 
ed would destroy the principal value of the security. The facts of this case 
do not call for an expression of opinion as to whether, if an unusual crédit 
were given, and in the meantime the principal obligor had become insolvent, 
or the surety were otherwise damnifled by the delay, it might not be exon- 
erated; since neither of thèse contingencies supervened in this case, we are 
remitted to the naked proposition whether the giving of a customary crédit, 
with no évidence of ioss thereby occasloned, is sufficient to discharge the 
surety. We flnd no dlfflculty whatever in answerlng this question in the 
négative. The rule of strictissimi juris is a stringent one, and is liable at 
times to work a practical injustice. It is one which ought not to be extended 
to contracts not within the reason of the rule, particularly when the bond is 
underwritten by a corporation, which has undertaken for a profit to insure 
the obligée against a failure of performance on the part of the principal 
obligor. Such a contraet should be interpreted liberally in favor of the sub- 
contractor with a View of furthering the bénéficient objeet of the statute. Of 
course, this rule would not extend to cases of f raud or unfair dealing on the 
part of a sub-contractor, as was the case in United States v. American Boud- 
ing & Trust Co. [C. C] 89 Fed. 921, 925, or to cases not otherwise within 
the scope of the undertaking." 

There was no allégation in the above case that by reason of the ex- 
tension of the time of payment the surety had sustained any loss or 
injury, and it is urged on the part of the surety hère that it is fairly 
to be deduced f rom the language of the court that, had it appeared that 
the surety had suffered loss or damage from the extension, although 
granted for only a reasonable time, the surety would hâve been dis- 
charged. But this is a misapprehension caused mainly, if not wholly, 
by a palpable variance between the last two lines of the syllabus of 
the case and the language of the court. The syllabus states that the 
surety, under the circumstances therein set forth, will not necessarily 
be relieved "where it does not appear that such extension, was unrea- 
sonable, or that the surety was prejudiced thereby"; from which it 
naturally might be inferred that the surety would be discharged, not 
only by an unreasonable extension, but equally by loss sustained 
through an extension, whether reasonable or unreasonable. But the 
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court said riothing of the kind either in form or substance nor any- 
thing from which such a déduction reasonably could be made. The 
court refrained from expressing an opinion on the question "whether, 
if an unusual crédit were given, and in the meantime the principal 
obhgor had become insolvent, or the surety were otherwise damnified 
by the delay, it might not be exonerated," and said: 

"Sinee neither of thèse contingencies supervened in this case, we are re- 
mitted to the naked proposition whether the givlng of a customary crédit, 
with no évidence of loss thereby occasioned, Is sufficient to discharge the 
surety." 

The two contingencies above referred to were the giving of an un- 
usual crédit to the principal obligor, and loss or damage to the surety 
whether caused by the occurrence of insolvency of the former in the 
meantime or by the unusual crédit in any other manner. The case 
disclosing only a "customary crédit" and no "loss thereby occasioned" 
or, in other words, no unusual crédit, and no loss to the surety oc- 
casioned by it, the court, of course, treated the question as reduced to 
a "naked proposition." But the court did not say or intimate that 
damage or loss resulting, in the absence of fraud, to the surety from 
only a customary or usual crédit would discharge him. To resort to 
such a construction as would hâve this efïect would conflict with the 
plain meaning of the clause last above quoted and is f orbidden by 
the broad language and spirit of the opinion. To hold that the words 
"otherwise damnified by the delay" in the clause do not hâve référ- 
ence to the "unusual crédit" mentioned only a couple of lines before 
would violate the rules of correct diction and introduce wholly un- 
Tiecessary uncertainty and confusion. The only extension mentioned 
is "an unusual crédit" and the words "and in the meantime" hâve 
référence to that crédit, and equally apply to insolvency of the prin- 
cipal obligor or damage otherwise resulting to the suri,ty from the 
delay. In the présent case it is not alleged in the plea that the hard»- 
ware company practiced or meditated any fraud or wrong against the 
surety or had knowledge or notice of the financial standing of Lynch 
Bros, at the time of granting the extension. Nor is it alleged, nor 
can this court say as matter of law, that the extension in and by itself 
was unreasonable, or other than a proper and customary crédit. The 
question, then, at this point is whether in the absence of fraud or un- 
fair dealing the binding extension for a reasonable, usual and proper 
period by the hardware company to Lynch Bros, of the time for the 
payment of their debt to it, has discharged the surety because of loss 
or damage sustained by it by reason of such extension. In solving 
this question it ishelpful to advert for a moment to the gênerai prin- 
ciples of suretyship. Under those principles the creditor does not 
owe to the surety any duty of active diligence as against the principal, 
and he does not lose his remedy against the surety by omitting to 
proceed against the principal, although the latter afterwards becomes 
insolvent. Indeed, there is great conflict in the décisions on the ques- 
tion whether it is necessary that the creditor even at the request of 
the surety should pursue the principal in order to retain his rights as 
.against the surety. However this may be, it is clearly settled that 
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in the absence of fraud or wrongfui intent on the part of the cred- 
itor he may, after default by the principal, notwithstanding lapse of 
time short of any binding limitation, recover against the surety, al- 
though in the meantime and after the debt falls due the principal be- 
comes insolvent and bankrupt. Wilds v. Attix, 4 Del. Ch. 253 ; Hunt 
V. Bridgham, 2 Pick. (Mass.) 581, 13 Am. Dec. 458. If, however, 
there be a binding extension of the time for payment vvithout the 
consent of the surety he is discharged, as before stated, because he 
never undertook to incur the liability of a surety with respect to 
the contract, changed through such extension. Guaranty Co. v. Press- 
ed Brick Co. has established the inapplicability of this rule to bonds 
such as that hère in suit, where the extension is reasonable and there 
is no fraud or wrong on the part of the creditor connected with the 
extension. If the surety ship be not terminated through such a bona 
fide and reasonable binding extension I fail to perceive any ground on 
which the surety can be relieved from liability for non-performance 
by the contractor of precisely those things for the performance of 
which the surety became bound as such. The contention was made 
at the hearing on the part of the surety that whether a binding ex- 
tension, reasonable and usual in and by itself, can be held reasona- 
ble and proper must be determined by matter ex post facto. In 
other words, if loss or damage to the surety has resulted from it, it 
must be held unreasonable, so far as enforcing the liability of the 
surety is concerned, but if unattended with loss or damage to hini it 
can properly be held reasonable. This contention seems to reduce 
the liability of a surety not discharged by a binding extension to a 
shadow and an absurdity. If such an extension does not terminate 
the suretyship from the time it is granted the surety must remain 
liable as surety in the same manner and to the same extent as if the 
extension had not been given. Guaranty Co. v. Pressed Brick Co. 
in deciding that the surety in a building contractor's statutory bond 
is not discharged through the granting in good faith of a binding and 
reasonable extension of the time of payment, abrogates in such case 
the application of the rule that any binding extension given without 
the consent of the surety discharges him, and therefore leaves the 
surety in the same position he would hâve occupied in the absence 
of an extension and subject only to the gênerai principles of surety- 
ship above adverted to. Whatever increased risk the surety incurs by 
reason of loss or damage sustained by him through and during the pe- 
riod of a reasonable and bona fide extension is a liability which he vol- 
untarily assumes in becoming a party to such a bond as that in suit. 
This is, I think, a reasonable and necessary déduction from the lan- 
guage of the court in Guaranty Co. v. Pressed Brick Co., for in 
référence to the covenant or condition to "promptly make payments" 
to ail persons supplying labor and materials in the prosecution of 
the work contracted for it was said : 

"Iii this covenant the surety guarantees nothing to the principal obligée — 
the gi>vernment — though the law iiermits an action upon the bond for the 
benefit of the sub-contraetors. The covenant Is made soiely for their benetit. 
ïhe guarantor Is Ignorant of the parties with whom his principal may cou- 
tract, the aroount, the nature, and the value of the materials required, as 
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well as the tlme when payment for them will become due. Thèse particulars 
It would probably be impossible even for the principal to fnrnish, and it is 
to be assumed that the surety contracts with knowledge of thls fact. Not 
knowlng when or by whom thèse materials will be supplied, or when the bllls 
for them will mature, it can make no différence to him whether they were 
originally purchased on a crédit of sixty days, or whether, af ter the materials , 
are furnished, the time .for payment is extended sixty days, and a note given 
for the amount maturing at that time. If a person deliberately contracts for 
an uncertain liabllity he ought not to coniplain when that uncertainty be- 
eomes certain." 

The proposition that the surety is not discharged in such a case 
as this from liability for loss sustained through a reasonable and 
bona fide binding extension of the time of payment, though without 
his consent or knowledge, is supported not only by the language of 
the court in Guaranty Co. v. Pressed Brick Co., but by décisions of 
other courts directly in point. In United States v. United States 
Fidelity & Guaranty Co. (C. C.) 172 Fed. 268, Judge Holland held 
that a surety on a bond given pursuant to the act of August 13, 1894, 
was not released from Hability to a sub-contractor by the taking by 
the latter from the contractor of a three months' note for his claim, 
such note not maturing until after final settlement between the United 
States and the contractor, and after receivers in insolvency had been 
appointed for the latter. He said : 

"There is no averment in this case to lead to the conclusion that an un- 
usual crédit was extended, resuiting in Injury to the défendant. The trans- 
action was conducted in the usual way, and only a usual crédit extended. 
It is not alleged that there was auything unusual either in the purchase of 
the material or extension of crédit, and the liabllity resuiting was a liabil- 
ity for which the défendant contracted when it signed the bond. The fact 
that the contractor became Insolvent before the note given by him to the 
use plaintifC became due is no défense, because it cannot be said as a matter 
of law that three months was an unusual crédit to extend to the contractor 
by the use plaiptifC for the, materials furnished. It is no unusual thing for 
subcontractors and contractors to taise one, two, three and even four months' 
notes for materials furnished in ail llriés of construction, and, so long as it 
Is not averred the usual course was vlolated in the extension of crédit, it 
is no défense that the usual crédit given in thls case happened to extend the 
time to a point six days beyond the date when the receivers were appointed 
for the contractor, which was Deeember 9, 1904. The date of linal settle- 
ment was not deflnitely flxed in the contract, and the use plaintifC eould not 
know when it would take place. Wlille it Is true he had furnished the ma- 
terial for which the notes were taken on March 4, 1904, and accepted three 
months' notes on September 15, 1904, there was no unusual extension of 
tlme; and, as stated by the court in Guaranty Co. v. Pressed Brick Co., supra, 
it could make no difCerence to the surety that 'after the materials are fur- 
nished the time for payment is extended 60 days [in this case 90 days] and 
a note given for the amount maturing at that time.' " 

On a writ of error this décision was affirmed by the circuit court of 
appeals, 178 Fed. 692, 102 C. C. A. 192, upon another point than that 
on which the court below had rested its décision ; the appellate court, 
however, expressly leaving open the question decided by Judge Hol- 
land. In United States v. -*:tna Indem. Co., 40 Wash. 87, 82 Pac. 
171, an action had been brought in the name of the United States for 
the use of the Standard Furniture Co. on a bond given pursuant to 
the act of August 13, 1894, against R. M. Henningsen and others, 
including the .^tna Indemnity Company, surety on the bond. The 
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plaintifF recovered judgment and the surety appealed. Henningsen 
and his co-partners had entered into a written contract for the con- 
struction, equipment and furnishing of a light house and two keepers' 
résidences, and in the performance of the contract purchased from 
the furniture company certain furniture of the total value of $693, 
on which they made a partial payment of $400. No further payment 
having been made, an action on the bond was brought against Hen- 
ningsen & Co. and the surety to recover the balance of $293. Among 
the defences set up by the surety was the f oUowing : 

"(2) For a second and further affirmative défense this défendant allèges 
that the goods, wares, and merchandlse alleged to hâve been furnlshed to 
the défendant R. M. Henningsen & Co. vrere furnlshed on or about the 17th 
day of Aprll, 1903, and that the tlme for payment therefor by the défendant 
R. M. Henningsen & Co. was extended wlthout the knowledge or consent of 
this surety and to Its détriment." 

To this alleged defence a demurrer was interposed which was sus- 
tained. The suprême court of Washington held that there was no 
error in sustaining the demurrer, saying : 

"Appellant further contends that the court erred in sustaining respondent's 
demurrer to its second affirmative défense. Under autliorlty of United States 
Fidelity & Guaranty Co. v. United States, 191 U. S. 416, 24 Sup. Ct. 142, 48 L. 
Ed. 242, we think sald demurrer was properly sustained." 

In passing it may be observed that the above case was cited with 
approval by the Suprême Court of the United States in Title Guaranty 
& Trust Co. V. Crâne Co., 219 U. S. 24, 33, 31 Sup. Ct. 140, 55 L. 
Ed. 72, on another point, it is true, but without a suggestion of dis- 
approval or doubt as to the construction placed by the Washington 
court upon Guaranty Co. v. Pressed Brick Co., under the name of 
United States Fidelity & Guaranty Co. v. United States. 

I am not aware of any décision to the effect that a bona fide binding 
extension of the time of payment for only a reasonable or customary 
period, though without the consent or knowledge of the surety, wili 
discharge the latter on account of loss or damage sustained by him 
by reason of such extension. On behalf of the surety company référ- 
ence was made at the hearing to United States v. American Bonding 
& Trust Co., 89 Fed. 921, 925. But of that case two things are 
to be said. First, it was a case of fraud or unfair dealing by the 
sub-contractor, the court in Guaranty Co. v. Pressed Brick Co. stating 
that the rule of libéral interprétation in favor of a sub-contractor 
"with a view of furthering the beneficent object of the statute" would 
not "extend to cases of fraud or unfair dealing on the part of a sub- 
contractor, as was the case in United States v. American Bonding 
& Trust Co., 89 Fed. 921, 925, or to cases not otherwise within 
the scope of the undertaking." Second, that the case was decided 
in 1898, before the Suprême Court had enunciated the rule laid down 
in Guaranty Co. v. Pressed Brick Co. that on such a bond as that in 
suit a bona fide binding extension of the time of payment for only 
a reasonable period, though without the consent of the surety, will 
not discharge him. In Phila. v. Fidelity & Deposit Co., 231 Pa. 208, 
80 Atl. 62, the court, speaking of a bond with corporate surety given 
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by contractors to secure payment to sub-contractors and otliers for 
labor and materials suppHed in and about the construction of a public 
building, said : 

"In its nature the obligation was more of a contract of Insurance tban of 
suretyship; so long as the extensions of crédit did not go beyond the two 
year limit for suit flxed in the bond, and in the absence of fraud or unfair 
dealing on the part of the subcontractors to the préjudice of the surety, or 
of niaterial harm aetually suffered, the surety was not released." 

If it be assumed that the above language was intended to express 
or suggest the idea that a bona fide binding extension for only a rea- 
sonable time without the consent of the surety would discharge the 
latter in case of "material harm aetually suffered," that language, in 
so far as expressing or suggesting that idea, was a dictum, unneces- 
sary to the décision of the case, which in fact was against the surety. 
Further, how far the court may hâve been influenced by the mis- 
leading portion of the syllabus in Guaranty Co. v. Pressed Brick Co. 
it is impossible to say. On authority as well as on principle I hâve 
reached the conclusion that thedemurrer to the plea must be sustained 
on the ground that the binding extension by the hardware company 
of the time for payment was without fraud and was not for an un- 
reasonable or unusual period, and, therefore, that the surety continued 
liable as such, within the penalty of the bond, regardless of the amount 
of loss or damage sustained by reason of such extension. 

[2] But this case may présent itself in an alternative aspect. It 
having been authoritatively determined that a bona fide and reasonable 
binding extension, although without the consent or knowledge of the 
surety will not ipso facto discharge the latter as such, if such exten- 
sion could hâve any effect upon the liability of the surety the extent 
to which the latter would be relieved or discharged necessarily could 
not exceed the amount of the loss or damage caused by such extension. 
On the above assumption can the plea be sustained? The act of 
August 13, 1894, as amended by the act of February 24, 1905, pro- 
vides, in substance, among other things, as bas been shown, that per- 
sons who bave furnished labor or materials used in the prosecution of 
the work contracted for, payment for which has not been made, may 
intervene and be made parties to any action brought by the United 
States on the bond of the contractor, and bave their rights and claims 
adjudicated' and judgment rendered therein, subject to the priority of 
the claim of the United States; that if the full amount of the penalty 
of the bond is insuiificient to pay such claims and demands in full, 
after paying the full amount due the United States, the remainder 
shall be distributed pro rata among the intervenors; that if no suit 
shall be brought by the United States within six months from the 
"completion and final settlement of said contract" persons supplying 
the contractor with labor and materials shall, upon complying with 
certain prerequisites specified in the act, bave a right of action and 
may bring suit in the name of the United States for their use and 
benefit against the contractor and bis surety and prosecute the same 
to final judgment aftd exécution; that where suit is so instituted only 
one action shall be brought and any creditor may file his claim therein 
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and becorae a party thereto within one year from the completion of 
Ihe work under the contract; that if the recovery on the bond shoukl 
be inadéquate to pay the amounts found due to ail of the creditors 
judgment shall be rendered to each créditer for a pro rata amount of 
the recovery ; and that the surety on the bond may pay into court for 
distribution among the claimants and creditors the fuU amount of the 
penalty named in the bond less any amount which the surety may 
hâve had to pay to the United States by reason of the exécution of 
said bond, -and upon so doing the surety will be relieved from further 
liability. The bond hère in suit was executed in the sum of $32,500 
for the protection not only of the United States but of ail sub-con- 
tractors furnishing labor or material toward the érection of the build- 
ings contracted for without regard to the terms of purchase or em- 
ployment or whether the subsidiary contracts in that behalf were or 
were not in existence vvhen the bond was executed. The hardware 
Company is not the only use plaintiff. There are others who hâve 
intervened pursuant to law. As shown by the record there were at 
the time of the filing of the plea and now are four intervening claim- 
ants. The plea does not expressly or by implication deny that the 
intervenors hâve claims protected l3y the bond nor does it allège any 
act on their part or the part of any of them which has discharged the 
surety from liability on account of the non-payment of the same by 
Lynch Bros. It is not contended that the binding extension granted 
to the contractors only by the hardware Company discharged or could 
discharge the surety from the liability it would otherwise hâve been 
under to the intervenors. Yet the plea, although in its commence- 
ment, through the use of the original title of the action, apparently 
restricted to the claim of the hardware company, is in fact interposed 
as a bar to the action with respect to ail the intervenors as well as the 
hardware company, for it concludes, "by means whereof the said Fi- 
delity and Deposit Company of Maryland, surety as aforesaid, was de- 
prived of the protection available to it and was thereby greatly injured 
and damaged and was and is whoUy released and discharged from 
the condition of the bond deciared upon in this action and from ail 
obligations thereunder," &c. 

But wholly aside from this last point it does not appear from the 
plea that the surety was in anywise injured by the extension granted 
by the hardware company to Lynch Bros. It is not directly or in- 
directly alleged that at any time during the period of the extension 
the hardware company knew or had notice of the financial ability of 
Lynch Bros, or of their becoming insolvent and filing a pétition in 
bankruptcy, or of the payment by the United States to them on or 
about September 22, 1909, and October 5, 1909, of moneys which had 
become due to them under the contract, or of a rétention by the 
United States of those moneys for the purposes set forth in the plea, 
or for any other purpose or purposes, or of the applicability of those 
moneys at the instance of the surety as alleged in the plea, or of the 
expenditure or distribution by Lynch Bros, of those moneys, or any 
part thereof , or of their alleged omission to make payment to persons 
supplying labor and material in the prosecution of the work contracted 
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for. And the plea does not directly or indirectly allège that at any 
time during the period of the extension in question the surety knew 
or had notice of any of the matters above mentioned, or that until 
after the expiration of that period the surety was aware of the fact 
that an extension had been granted by the hardware company, or that 
Lynch Bros, had agreed to pay the hardware company for materials 
furnished when and as they should receive payment from the United 
States. Nor does it appear from the plea that the surety for its own 
protection made any application to the United States, Lynch Bros, or 
in any other quarter. Under thèse circumstances it is idle to contend 
that the plea shows that the surety changed its position, omitted to 
take action or was in anywise damnified by the extension. 

[3] Further, the plea does not state in form or substance that by 
reason of the extension granted by the hardware company the surety, 
if held liable, would sustain loss or be damnified to an amount equal 
to the claim of the former or to the pro rata share it may be entitled 
to recover in this action. If it would not suffer damage to such an 
amount, whatever loss might be proved at a trial by way of mitigation 
of damages, the plea cannot operate as a bar to the action with respect 
to that claim. The plea allèges that the surety sustained "great loss 
and injury" and was "greatly injured and damaged" and indulges in 
certain hypothetical inferences as to what the surety could hâve done 
if it had had notice of the extension, and also avers matters of which 
both it and the hardware company were ignorant. But from beginning 
to end there is no allégation of the amount of damage in dollars and 
cents or relatively to the amount of the claim or pro rata share of 
the hardware company. In such a case as this the suggestion of 
hypothèses, contingencies and possibilities of loss cannot avail. For 
the above reasons the demurrer to the plea must be sustained; but 
primarily upon the ground that the binding extension given by the 
hardware company to Lynch Bros, was granted in good faith and for 
only a reasonable time and the surety cannot be discharged as such 
by reason of any loss or damage resulting therefrom. 



KLINE BROS. & CO. v. ROYAL INS. 00., Limited. 

(Circuit Court, S. D. New York. July 10, 1911. On Rehearing, Deeember 1, 

1911.) 

1. CoBPORATioNS (§ 448*) — Validity of Conteact— Insubance Polioy Issued 

TO Pbojectbd CoRPOBATiON— Ratification. 

Insurance pollcles Issued in the name of a projected corporation which. 
had not at the time been legally organized coveriug property which on its 
organization passed into its ownership, while not effective when issued, 
beeame so when after its organization it ratifled the action of the indi- 
vidual incorporator, who procured the Insurance by accepting and re- 
talnlng the policies, and repaying him the amount pald for premiums. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 448.*] 

2. Insurance (§§ 283, 330*) — Avoidance on Policy pob Bkeach of Condi- 

tion— Inctjmbbance. 

A corporation was formed by tobacco growers to conduct a warehouse 
for the storage, packing, and sale of tobacco delivered to it by the incor- 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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porators. Défendants issued policies of Insurance to the corporation, 
insuring it "on leaf tobacco * * * their own or held by them in 
trust or on commission or sold but not delivered, while contained in tlie 
* * * building * * * occupied as a tobacco ware and packing 
house." One of the incorporators had purchased the tobacco of another 
grower, which he afterward delivered to the company's warehouse. Sub- 
sequently, after some of the policies were issued and before the issuance 
of others, he executed a chattel mortgage on such tobacco to the seller 
to secure a part of the purchase price. The policies contained the usual 
clause maklng them vold If the property was or should be incumbered 
by the insured or with hls consent. Held, that whether the corporation 
became the owner of the tobacco delivered to It, or held the same as 
factor or other bailee for the growers, as to which there was some ques- 
tion, the validity of the policies was not affected by such mortgage to 
which it was not a party, and did not consent. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. §§ 283, 330.*] 

3. INSUKANCE (§ 335*) CONSTEUCTION OF POLICY— COVENANT FOR "INVBN- 

TOBY." 

A covenant in a policy Issued to a corporation conducting a tobacco 
warehouse covering the tobacco therein, which required the insured to 
keep "a complète Itemized inventory of stock on hand, showing grades 
and brands," did not require such inventory to contain a statement of 
values which were readily ascertalnable from the statement of grades or 
brands. 

rUd. Note. — For other cases, see Insurance, Cent. Dig. § 853 ; Dec. Dig. 
§ 335.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3754, 3755.] 

4. Insurance (§ 646*)— Action on Policy— Défenses— Beeach or Covenant 

— Burden of Pboof. 

Breach of a covenant In a polley that insured will keep its books in 
au Iron safe is a défense in an action on the poliey, and must be proved 
by défendant. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1655 ; Dec. Dig. 
% 646.*] 

5. Corporations (§ 406*) — Pom'ERS of Officebs— Président. 

The président of a corporation has no authority as such to make a 
contract for Insurance in its behalf in the absence of some iueidental 
powers, express or implied, and such authority is directly negatived by 
a by-law providing that "ail contracts or obligations of any kind which 
may be entered into shall be made by the board of directors." 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 406.*] 

6. Insurance (§ 142*) — Validity of Contract- Contract with Unautiiob- 

IZED Agent— Ratification After Loss. 

A contract for Insurance made by an unauthorized agent on behalf of 
his principal on which the premlum has not been paid is not binding on 
the insurer before the principal has ratifled, nor can it be bound by a 
ratification or a tender of the premlum by the agent after the occurrence 
of a fire which has destroyed the subject of Insurance, and which fa et 
Is known to both parties. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 142.*] 

7. Insurance (§ 675*) — Action on Policy— Attoenet's Fee— State Statute. 

A State statute providing for the allowance of an attorney's fee to a 
plaintiff on recovery in an action on an Insurance policy relates solely 
to a matter of procédure, and does not govern in an action in another 
State. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; 
Dec. Dig. § 675.*] 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 190T to date, & Rep'r Indexes 
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8. Corporations (§ 295*) — Officers—Tenurb— Election and Inouction of 
SnccEssoR. 

The président of a corporation whose successor vf&s legally elected ob- 
tained tlie keys and peaceably took possession of the building and oliice 
of the Company containlng its books and records eeased from that tiuie 
to hâve any authority whatever to represent the corporation as its prési- 
dent, and did not rearaln it by forcibly ejecting the lawful président and 
retaking possession of the otBce and property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1206; Dec. 
Dig. § 295.*] 

At Law. Actions by Kline Bros. & Co. against the Royal Insur- 
ance Company, Limited, against the London & Lancashire Fire In- 
surance Company, against the Liverpool & Loncîon & Globe Insur- 
ance Company, Limited, and against the Insurance Company of North 
America. On motions for directed verdict. Verdict for plaintiff in 
the first two cases, and for défendants in the last two. 

See, also, 184 Fed. 969. 

Fried & Czaki, for plaintiff. 

T. A. Hammond, Herbert D. Mason, and Randolph W. Childs, for 
Liverpool & London & Globe Ins. Co., Ltd., and Insurance Co. of 
North America. 

Hartwell Cabell, for London & Lancashire Fire Ins. Co. 

Cardozo & Nathan, for Royal Ins. Co., Ltd. 

HAND, District Judge. Thèse are four actions upon, fire insurance 
policies issued by four différent companies. Various défenses are in- 
terposed by the défendant companies, of which not ail apply to every 
défense. The most convenient way will be to take up the défenses as 
such, noting in each case those défendants to which each défense ap- 
plies. 

First Défense. That the policies were issued before the organisa- 
tion of the plaintiff. 

[1] The policy to the Royal Insurance Company was issued on 
July 22, 1908. The organization papers of the plaintiff were filed in 
the Secretary of State's office at Tallahassee on July 30th, and on 
the 31st of August letters patent were issued by the Governor and 
Secretary of State. Therefore the légal existence of the corporation 
dates from the 31st day of August, 1908. I hâve not been able to 
appreciate the force of the defendant's suggestion that the date of 
the first meeting of the directors December 16, 1908, had any ma- 
teriality. Much has been said about the de facto existence of this 
corporation, but that doctrine can play no part hère. There are no 
cases, so far as I know, in which it is held that the incorporators' 
mistake as to the time when the corporate existence begins will sup- 
ply for the time being any of those formalities, upon which alone 
the State créâtes the légal entity. The judge below seems to hâve so 
thought in Whitney v. Wyman, 101 U. S. 392, 25 L- Ed. 1050, but 
it was not on appeal so treated. In the case at bar, however, it af- 
firmatively appears that both Kline and Love knew that there was no 
corporation in existence on July 22, 1908, so that the point cannot 

•For other cases see same topic & § a-umber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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arise as to the Royal policy. As to the London & Lancashire Insur- 
ance Company, it does not appear whether they supposed the filing of 
papers on July 30th effected an incorporation, nor is it in the least 
material whether or not they did. The doctrine of de facto corpora- 
tions only helps ont a corporation in whose organization there has 
been some defect after the incorporators hâve bona fide completed 
ail the steps that they meant to take. It imphes that they hâve in 
good faith completed the organization so far as they understand the 
statutory requirements, but that their understanding of those require- 
ments is defective. In the case at bar whoever had charge of the or- 
ganization of the corporation understood perfectly well what were 
the requirements of the law and completely fulfîlled them so that the 
corporation when it was organized was regular to the letter. Kline, 
who was one of its agents, if he did suppose it to hâve been organ- 
ized on July 30, 1908, simply made a mistake of the law, but that Per- 
sonal mistake of his did not create the corporation any sooner than 
it would otherwise hâve come into being. The case must, therefore, 
be determined upon the theory that at the time when each policy was 
made there was no corporation. New I agrée that the person insured 
was the corporation, and not the associâtes. Kline so swears in his 
version of the talk between himself and Love, and Love is not pro- 
duced, nor is any reason given for his silence. That testimony is 
compétent évidence to show what the parties meant by the words 
"Kline Bros. Co." or "Kline Bros. & Co." which they used in the 
policies. Besides, it was quite natural that Kline should think the 
corporation would be soon organized, and that it was more conven- 
ient to take eut the policies in the name of the corporation. Perhaps 
Kline thought that by August 19th the corporation was already form- 
ed, in which case it would hâve been the proper person to insure. 

The défendants' answer to this is that it was inconsistent with an 
intention to insure the corporation not yet formed, at the same time 
to intend to insure the goods immediately, as Kline very frankly says 
that he intends to do. This argument, however, confuses intention 
with purpose, once we assume, as we must, that they expressed the 
intention of insuring the corporation. If with that spécifie intent they 
erroneously thought that the policy would cover thé goods at once, 
it was only a mistake of theirs as to the légal conséquences of their 
acts, which does not change the actual conséquences that the law 
will attribute to them. If they agreed to insure the corporation and 
only the corporation, the only Insurance they effected was of the cor- 
poration, whether or not they expected that such an insurance would 
do more than in law it actually would. 

What, then, was the efïect of issuing two policies insuring the cor- 
poration before it existed? If the corporation subsequently ratifîed 
the agreement, it became theirs as much as though originally author- 
ized while the corporation was in existence. Stanley v. Chester & 
Berkenhead Ry. Co., 9 Simon, 264 ; 3 Myl. & Cr. 773 ; Whitney v. 
Wyman, 101 U. S. 392, 25 L. Ed. 1050; Rogers v. N. Y. & T. L. 
Co., 134 N. Y. 197, 32 N. E. 27; Seymour v. G. F. C. Ass'n, 144 
N. Y. 333, 39 N. E. 365, 26 L. R. A. 859. In the case at bar the 
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corporation certainly ratifiée the contract on December 16, 1908, when 
Kline's accounts were passed. Moreover, even if, as président and 
manager of the company, Kline could not virtute officii take eut insur- 
ance, the corporation ratified the policies by inaction after the cor- 
poration was formed, for they were in the corporation's possession, 
it is of no conséquence, however, to détermine when the ratification 
occurred at the earliest, for it certainly occurred before any fire. 

Second Défense. The mortgage by Kline to Littmann. 

[2] This défense is urged by ail the défendants. On June 15, 1908, 
Littmann, who was one of the original growers under the contract of 
April 15, 1908, made a contract for the sale of ail his tobacco to 
Kline, at which time the tobacco had not been delivered at the ware- 
house. Any rights which Kline got by virtue of the agreement were 
subject to the prior agreement of April 15, 1908, to which both were 
parties, and any rights which Littmann got by the chattel mortgage 
of Kline on February 9, 1909, to secure a part of the purchase price, 
were similarly subject to the same conditions. The contract of April 
15, 1908, has been the occasion of some discussion at the bar, and 
there are two possible interprétations which wiU fit it, between which, 
for t:he purposes of this cause, I do not think that it is necessary to 
décide. The first is that the corporation upon delivery got title to 
ail tobacco sent to the warehouse by any of the adventurers, and that 
the latter retained at most only such interest in it as was necessary 
to protect them for the payment of the purchase price of 60 cents a 
pound. The other is that the corporation remained, as it were, the 
f actor, or agent of some less definite kind, not vested with title, but 
authorized to sort, cure and pack the tobacco, to sell it, and to collect 
and distribute the proceeds as indicated by the agreement of April 
15, 1908. In the first case the corporation insured its own tobacco 
when it did insure; in the second case, it insured the adventurers' 
tobacco which it held in a more or less anomalous agency and under 
some sort of bailment. 

Thèse being the possible relations of the parties, what effect, if 
any, upon the insurance had Kline's mortgage back to Littmann on 
February 9, 1909, which was to secure a part of the purchase price 
of ;60 cents between them ? AU the policies are taken out in this form : 

"Does Insure Messrs. Kline Bros. C«. (or Kline Bros. & Co.) * * * to 
an amount not exceeding * * * to the foUowing described property 
* * * on leaf tobacco * * * their own or héld by them in trust or 
on commission or sold but not delivered, while contalned in the « • • 
building * » * occupled as a tobacco ware and packing house." 

This form of policy has received construction several times by the 
courts, and is that especially adapted to the purposes of factors and 
commission merchants who frequently wish to cover a more or less 
fluctuating stock of merchandise in which they may hâve every sort 
of ownership. It was an apt description of the relations in this case 
between the corporation and the growers, whether the title was in the 
corporation, held in trust to the extent of the growers' lien upon it, 
or was in the growers, the corporation being only a factor to sort, 
pack, and sell the goods. Was the subject of insurance incumbered 
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by a chattel mortgage? If the title was in the corporation, this could 
not be so, for Kline had power to mortgage only what he had title to, 
and he had no interest upon that assumption except an interest in 
the proceeds to the extent of the purchase price and perhaps a cor- 
responding équitable interest in the res prior to sale. If, on the other 
hand, the title remained in the growers, then Kline's mortgage did 
incumber the property. Did that incumbrance fall within the terms 
of the covenant? The covenant means that the subject of insurance 
must be incumbered by the insured or with his consent. Hosford v. 
Hartford Ins. Ce, 127 U. S. 404, 8 Sup. Ct. 1202, 32 L. Ed. 198. 
Assuming the title to hâve been still in Kline, still the corporation 
was the insured and the corporation did not make the incumbrance, 
nor did it consent to the incumbrance. There bas been much talk of 
whether Kline's connection at the time with the corporation, he, al- 
though no longer président, being a director and vice président, was 
a notice to the corporation. That is of no conséquence because notice 
is one thing and consent is another, and inaction after notice cannot 
become consent unless under circumstances which call for action. 
Hère there was absolutely no call for action by the corporation, if 
it did hâve notice of the mortgage. Whether or not the title was in 
the corporation, it had no interest in conveyances or mortgages by 
one of the growers to a third person. The meaning of the rule in 
Hosford V. Hartford Insurance Company, supra, is that the objection- 
able conveyance must be such as requires some affirmative act of the 
assured, for in that case the lien arose from the assured's inaction; 
i. e,, his failure to pay those taxes. The question of notice is there- 
fore irrelevant. 

Nor is this merely a formai way to treat the défendants' rights. 
Such policies are necessarily ambulatory, and are so intended. Thus 
in Waring v. Indemnity F. I. Co., 45 N. Y. 606, 6 Am. Rep. 146, the 
words, "sold but not removed," were held to cover goods sold after 
the policy took efïect. The same thing bas been held as to the words, 
"For whom it may concern," which are kindred to the words in this 
policy. Hagan v. Scottish Ins. Co., 186 U. S. 423, 22 Sup. Ct. 862, 46 
Li. Ed. 1229. Indeed, it has been said, though quite obiter, that the 
phrases are équivalent, per Oakley, J., in De Forest v. Fulton Fire Ins. 
Co., 1 Hall (N. Y.) 136, and per Fullerton, J., in Lee v. Adsit, 37 N. Y. 
90. It theref ore makes no différence whether the mortgage was already 
on the property before the policy was issued or was put on after- 
wards, and, if those policies are not void in which there was an in- 
cumbrance on the property when the policy was issued, neither will 
the earlier policies be void, although the mortgage was made after 
they were issued. As to ail thèse policies, the theory is that to permit 
changes in ownership or by incumbrance will increase the moral 
hazard. Under thèse circumstances, there is no room for such a con- 
sidération because moral hazards présuppose some right of personal 
sélection, and the very form of the policy precludes sélection, beyond 
the insured. The insured is the factor, or commission merchant, who 
by the express words of the parties is insured, not only for himself, 
but for ail sorts of other people in varions relations and ail wholly 
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unknown to the ïnsurer. When the contract thus precludes any Per- 
sonal relation except in tbe case of the factor, one cannot speak ot 
an increase in moral hazard resulting f rom some change in the owner- 
ship among the nnknown beneficiaries. The only sélection which the 
insurer asks, is of the factor whose customers lie insures. It may weU 
be that sélection will protect him soniewhat, since a man is somewhat 
known by the business company he keeps, but, whether it does or not, 
that is ail he bas asked for, and ail he should get. There is then no 
substantial merit whatever in the défendants' contention. I bave al- 
ready shown that under Hosford v. Hartford Ins. Co., supra, it bas 
no formai validity as mère matter of verbal construction, and the 
necessary resuit is that the défense fails. 

Third Défense. The iron-safe clause. 

This défense applies to only the first two policies, because the last 
two had not been in existence 30 days, and the warranty is a covenant, 
and not a représentation. The clause in question is in three parts : 
First, the agreement to keep an inventory; second, to keep books of 
sale and shipment ; third, to keep the books in a saf e. 

[3] The inventory is described in thèse words : "A complète itemized 
inventory of stock on hand, showing grades and brands." In compli- 
ance with this, the assured kept two books showing the number of 
each balç with the size of the leaf, the kind and the packing. The 
weight was known because baies of a given packing were made sub- 
stantially of one size and weight. Thèse books, it is true, only cov- 
ered the baled tobacco, but a double list was kept of the raw tobacco 
as it was received. Not only was it entered in a book showing the 
weight, the date and the grower, but the same facts were also entered 
upon the leaves of another book by carbon impression f rom the orig- 
inal receipts given to the grovvers. Now the tobacco when received 
was unsorted and when baled was of substantially uniform weight. 
As a resuit the insured had an unusually complète record in the form 
of permanent books of ail the détails which it was necessary to bave 
to conform to the purposes ôf the warranty, except the détail of the 
price or value. Whether the word "inventory" includes a statement 
of the value of the goods is not wholly certain, although the author- 
itative English dictionary, Murray's Oxford, gives that élément as 
optional in the définition.^ However that may be, hère the context 
of the word shows that value was not required, for tht requirement 
that brands and grades shall be stated implies as much. "Expressio 
unius," etc. More especially ig this the case in staple and uniform 
articles like tobacco which are sold, not as individual pièces, but by 
the pound of the kind and grade specified. It is not to be supposée! 
that the value, at most a mère calculation from market values, would 
be required as in the case of an assorted stock of merchandise, where 
the difficulty of assessing a value upon each was very great. This 
is no case like Southern Pire Ins. Co. v. Knight, 111 Ga. 622, 36 S. 
E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, where the insured is 
trying to pièce together loose invoice sheets into an inventory. It is 

lA llst; catalogue; a detailed. account. Murray's Oxford Dlct. vol. 3, 
p. 453. 
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true that there are some remarks there regarding value, but the clause 
in that case did not contain the limitation as to grades and brands, 
whose inclusion hère becomes more significant thereby, and, even if 
that distinction be not good, the words relied on in that case were 
clearly obiter. While the tobacco was loose and ungraded, they had 
a complète record of it as such. When it was graded and baled, they 
had a record of it as well. I must say I cannot see vvhat more the 
insured could in reason be asked to do. 

The next requirement was that the assured will keep a set of books 
presenting a complète record of business transacted, including ail pur- 
chases, sales, and shipments. Such books were kept, but it is said 
that they were Kline's private books, an entirely groundless assertion, 
in view of Kline's possession of them only while président and his 
delivery of them to the company shortly after December 16, 1908, in 
pursuance of a resolution calling for the corporate books. 

[4] As to the iron safe, the assured kept one, and it has not been 
proved by the défendant that Schwartz's bock was not put in the safe 
on the night in question. The breach of this warranty is a défense, 
and must be proved. The défendants hâve not discharged their bur- 
den in this regard. 

Fourth Défense. Mcintosh's misrepresentations and his lack of an- 
thority. 

The answer before Judge Coxe correctly alleged the pendency of 
the mandamus proceedings, and relied upon the existence of the 
controversy as a dispute whether Mcintosh was in fact président or 
not. The necessary resuit of that judgment was to hold that the sup- 
pression of the mandamus proceedings and of the controversy was 
not a défense. The amended answers replead this matter with a whol- 
ly unnecessary multiplication of détail, more like an equity pleading 
than one at law, and now insist that the défense is new. The matters 
alleged to hâve been suppressed are "the internai dissensions" vi'ithin 
the Company, "the charges of f raud" against Kline, and "the pendency 
of the mandamus proceedings." The internai dissensions and the 
pendency of the mandamus proceedings were both formerly set out 
as a défense, especially in the fourth défense of the original answer. 
The ruling upon them is binding upon me hère. As matter of law, 
certainly the charges of fraud against Kline offer no différent ques- 
tion from the internai dissensions of the stockholders, as evidenced 
by the mandamus proceedings. The substance of the défense in ei- 
ther case remains the same ; i. e., that the stockholders Vk^ere quarrel- 
ing among themselves, and were in active légal controversy about the 
presidency of the company with its accompanying control. That is- 
sue was raised and decided upon the r-iginal answer, and I will there- 
fore décline to consider it upon the merits now. 

[5] The question of Mcintosh's authority to contract as it involves 
the actual assent of the plaintiff to the policy is, however, somewhat 
différent. That is an issue raised by the traverses, and must be con- 
sidered, for it is not a défense at ail. As président, he certainly had 
no power to bind the corporation, in the absence of some incidental 
powers, express or implied, of which there is no évidence. Wait 
l'J2 F.— 25 
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V. Nashua Armory Ass'n; 66 N. H. 581, 23 Atl. 77, 14 L. R. A. 356, 
49 Am. St. Rep. 630; Lyndon Mill Co. v. Lyndon Institution, 63 Vt. 
581, 22 Atl. 575, 25 Am. St. Rep. 783; Groeltz v. Armstrong Real 
Estate Co., 115 lowa, 602, 89 N. W. 21 ; 2 Thompson on Corpora- 
tions, § 1458. In this case there was no express authority which en- 
larged the president's authority beyond that inipHed virtute officii. 
The by-laws (article 4) provide, "the business and property of the 
Company shall be managed by a board of three directors;" again: 

"Ail purchases and sales of any kind by the Company and ail contracte 
or obligations of any kind which may be entered into shall be made by the 
board of directors, who, acting jointly, shall hâve the entire control and 
management of the affairs of the company, the receipt and disposai of its 
assets, aijd the payment of its obligations, and the incurring of any llabilities 
for the company," 

In view of this, article 5 does not give the président any power to 
contract when it says : 

"The président shall préside at ail meetings and hâve supervision of the 
affairs of the company under the direction of the board of directors." 

So much for authority virtute officii, or by express délégation. As 
to authority by the implied consent of the corporation arising by 
prior exercise, there is some évidence of such up to December l6, 
1908, when Kline was doing everything which had to be done. On 
that day the by-laws were adopted, and there is no évidence that there- 
after the président exercised any povver but those prescribed in the 
by-laws. KUne's testimony is, moreover, directly to the contrary. 

[6] Thus there seems to be no escape from the conclusion that by 
his contract with the défendants Mcintosh did not bind the corpora- 
tion to pay the premium. Furthermore, the board of directors never 
learned of the policies until after the fire, and did not therefore ratify 
them up to that time. At least, there is no évidence upon that ques- 
tion, and the burden rests with the plaintiff . As I view it, no sub- 
séquent ratification was possible. After the fire Mcintosh tendered 
the premium, and after that the défendants repudiated any liability. 

The f acts, therefore, raise two questions : First, whether a third 
party who has made a contract with an unauthorized agent on behalf 
bf his principal is bound before the principal has ratified ; and sec- 
ond, if not, whether the occurrence of a fire before the unauthorized 
application for the policy has been ratified prevents its future ratifica- 
tion so as to bind the company. Upon the first question, there is no 
doubt some division of authority. In England the law now is that 
the third party may not withdraw, provided the principal ratifies the 
contract in season. Bolton Partners v. Lambert, 41 Ch. D. 295 ; Re 
Tiedemann (1899) 2 Q. B. D. 66. I do not regard Hagedorn v. Oliv- 
erson, 2 M. & S. 485, as authoritative, because the poHcy was there 
taken out for whom it might concern and the premium had been paid 
before capture. So, also, in Lucena v. Crawford, 1 Taunt. 325, and 
Routh V. Thompson, 13 East, 274, the premium appears to hâve been 
paid, though the facts are not quite clear. The case at bar is not, 
however, one in which the premium had been paid and accepted, and 
it is governed by quite différent considérations, because in such cases 
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the insured has received the considération, and cannot be compelled 
to return it whether or net the principal ratifies. On the other hand, 
in Wisconsin (Dodge v. Hopkins, 14 Wis. 630; Atlee v. Bartholomew 
et al., 69 Wis. 43, 33 N. W. 110, 5 Am. St. Rep. 103), and appar- 
ently in Illinois (Cowan v. Curran, 216 111. 598, 75 N. E. 322), the 
whole unauthorized contract seems to amount only to an offer by the 
third person, which must be accepted de novo by the principal, a rule 
certainly at variance with the well-established law that an uncommuni- 
cated ratification by the principal will bind him. The English case 
proceeds on the civil law maxim, "Omnis ratihabitio retrotrahitur," 
though it by no means follows, because a ratification relates back when 
once a valid contract is made, that the third party is bound mean- 
while, and may not withdraw while the principal remains unbound. 
Now, relation back is in the sensé hère used a fiction, and certainly 
should not be extended to cover unjust cases, of which this is one, 
as I shall show. In so far as by the maxim it is only meant to say 
that a ratification carries with it by implication the intention of the 
principal that the contract shall in fact date from the time when it 
was made between the agent and the third party, it is unobjectionable 
in principle, and accords with the facts ; but, if taken in the sensé 
that the law will regard both parties as bound from the date of the 
contract, it merely misstates the facts, because, by hypothesis, the 
principal is not bound before ratification. Ail that the law can do is 
to hold the third party bound from the outset, and that by the 
mère force of authority. It certainly serves no useful purpose to cloak 
that authority in a phrase which misstates the truth in Latin, unless 
it accords with the principles of the law of contracts, or at least pro- 
duces just results at the expense of those principles. 

Upon principle the doctrine does not appear to be correct, and it has 
been criticised by text-writers. Wambaugh, 9 Harv. L. R. 60; 31 
Cyc. 1291. The contract of insurance is bilatéral, and, until the prin- 
cipal ratifies, he is by hypothesis under no obligation to pay the pre- 
mium. If so, there is until then no considération to support the 
counter promise of the third person, for a considération implies a 
légal obligation, and his promise ought not in principle to bind him, 
being indeed nudum pactum. Second. The resuit is unfair to the 
third party, since it permits the principal to speculate on the value of 
the contract, while he himself remains unbound. If it proves ad- 
vantageous, he may ratify. If not, he may repudiate. There is no 
just ground for giving him such an advantage over the third party 
merely because of an unknown defect in the agent's powers. In view 
of the dearth of authority in this country and especially of any déci- 
sions binding upon me, I do not think that I should follow the rule 
in Bolton v. Lambert, supra, but rather what I cannot but believe to 
be the resuit necessary under the principles of the lavvs of contract. 

The question should be clearly distinguished from those cases in 
which a factor or other agent takes out a policy, like those in suit, 
for goods held on commission or in trust, and in which the principals 
may corne in later and assume the benefit. In such cases the agent 
binds himself to pay the premium, and a valid bilatéral contract at 



388 102 FEDERAL KEPORTEIl 

once results. He is in such case acting in f act as a trustée for his 
principals, and they may Corne in and assume the valid chose in ac- 
tion so created, either before or after, the loss. This is, the meaning 
I think of the cases cited by the plaintiff, as it is of Hagedorn v. 
Oliverson, Lucena v. Crawford, supra, and Routh v. Thompson su- 
pra. In the case at bar Mcintosh certainly did not intend to bind him- 
self, and he had no authority to bind the company. Therefore, the 
insurer got no valid promise at ail. Nor should this case be confused 
with those in which a ratification is used against the principal when 
he is sued. Thèse two situations exhaust ail the plaintifîs' citations. 

The next question is whether, if the contract was not binding upon 
either party until Mcintosh tendered the premium, the occurrence of 
the fire terminated that possibility. I may assume under Hagedorn 
V. Oliverson, supra, Routh v. Thompson, supra, and Lucena v. Craw- 
ford, supra, that the tender was sufficient, even though there is no 
évidence that even at that time Mcintosh had been authorized to make 
it by the other two directors. If, however, the fire, which was knovyn 
to both the insured and the insurer, terminated the possibility of bind- 
ing the bargain by either ratification or tender, it was a nullity. An 
insurer's undertaking is a promise to pay upon a given event which 
either must happen in futuro, or if it hâve already happened must be 
still unknown. Were it not so, the promise would be merely to pay 
a large sum of money in considération of a small one, which is an 
absurd intention to ascribe to any one. In the case at bar, since the 
loss had happened before the policy became binding, the promise 
could only be to pay for an existing loss. Such promises are common 
enough in marine insurance when the policy reads, "lost or not lost," 
and they hâve been held to be binding in the case of fire insurance 
when the policy was antedated and the loss occurred between the date 
and delivery of the policy. Commercial Ins. Co. v. Hallock, 27 N. J. 
Law, 645, 72 Am. Dec. 379. In ail such cases, however, the policy 
at its inception must be construed as an insurance of a risk, not as a 
certain agreement to çay, for otherwise, as I hâve said, the contract 
becomes absurd. Thus in a marine policy, thov:gh the loss may hâve 
in fact occurred, the fact is unknown, and there is the same aleatory 
élément in the promise, as though it might occur in the future. When 
that élément disappears, the character of the contract goes with it, 
so that it may be said with accuracy that the élément of some chance 
is a condition to the promise of the insurer, and, if that élément does 
not exist, his promise is made under a mistake of existing fact. It is 
of no conséquence whether that fact be the actual loss, in a case where 
the insurance is of future loss, or of the insured's knowledge of the 
loss, in a case where the insurance is of an existing loss. In either 
case there must be some uncertainty as to the loss, or else the pre- 
supposition upon which the promise is made does not exist. 

In the case of Com. Ins. Co. v. Hallock, supra, the loss occurred 
only two hours before the policy took efifect (see the report of cause 
in 26 N. J. Law, 271), and it did not appear when the insured learnt 
of it. Certainly the insured had no opportunity to withdraw the ap- 
plication before it was accepted. The court held that the antedating 
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of tlie policy macle it équivalent to an insurance, "lost or net lost," 
and noted that there was no question raised of either fraud or con- 
ccalment. Tf, however, the insured had known of the loss before 
making application, the contract would, of course, be fraudulent. But 
the same thing is true, even though when the application was made 
the risk is as supposed, provided that the insured learns of the change 
before the policy becomes binding. Wales v. N. Y. Bowery Fire Ins. 
Co., 37 Minn. 106, 33 N. W. 322. In Canning v. Farquhar, L. R. 
16 Q. B. D. 727 , although the insured informed the insurer at the 
time of making tender of the change in risk, the company had not 
withdrawn the offer to insure before the tender. The basis in that 
case of the judgment for the défendant was not that the ofïer was 
not outstanding when accçpted, but that the character of the risk had 
changed before the policy went into efifect, and that the insured knew 
of the change when he accepted it. The same rule was enforced in 
Equitable Life Ass'n Soc. v. McElroy, 83 Fed. 631, 28 C. C. A. 365 
(C. C. A. Sth Cir.), in which the assured accepted after the risk had 
changed to his knowledge, but in which because he had not disclosed 
the change the court assimilated the facts to a case where there was 
fraud in the application itself. 

There is no différence of judicial opinion so far as I can fînd upon 
the proposition that the insurer is not bound, where the insured at 
the time of the binding of the bargain had learned that the loss has 
happened or the risk has changed since the original application. The 
only différence between those cases and the case at bar is this : That 
hère the insurer likewise knew that the loss had occurred, and nev- 
ertheless did not withdraw from the contract. This fact would per- 
haps be irrelevant in any case, even if the insurer did not formally 
withdraw his offer upon learning of the loss, for it might be held 
that to withdraw it after a loss has occurred would be an idle cere- 
mony ; but that question is not up at présent, because the défendants 
had no knowledge that Mcintosh had not bound the plaintiff to pay 
the premium, and that their own undertaking had therefore been 
without considération from thè outset. They certainly dealt with 
him in good faith, and were not called upon to disaffirm a contract 
which, so far as they knew, was binding upon them. If, however, 
it be once admitted that it was not binding upon them until ratified, 
it could not be ratified or accepted by paying a premium after the risk 
had ceased and the fundamental condition of the promise no longer 
existed. This would be quite obvions had the offer never been ac- 
cepted at ail, before the loss, but, if the policy was not binding while 
unratified, the situation was the same as though the offer had never 
been accepted. 

[7] The plaintiff claims an attorney's fee under the Florida stat- 
ute, but this is too clearly matter of procédure to require discussion. 
It is controlled by the lex fori. Thèse cases were tried by the court 
after the spécial verdict was taken. The jury was in fact excused, 
but the record will read that the cause was adjourned till a day stated 
upon which the court directed a verdict for the proper party with 
costs, as indicated above. 
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Judgment will then be entered on that verdict for the plaintifï in 
the first two cases, and for the défendants in the last two. 

On Rehearing. 

[8] Thèse cases now corne on for reargument upon my lomission 
to consider the resolution of December 16, 1908, which was as fol- 
lows: 

"It was moved, seconded and earried that T. M. Mcintosh, as président of 
the Company for a perlod of four months from the date hereof, be pald a 
salary of $62.50 per month for actlng as the président of the oompany, and 
glving hls time and services towards the préservation of the assets of the Com- 
pany and thelr disposition under the direction and control of the board of 
dlrectors." 

I do not mean to consider the efifect of that resolution upon Mcln- 
tosh's authority, because I think that he had mo authority of any 
sort on the day when he took out the policies. The facts were thèse: 
He was elected président on December 16, 1908, îand continued in 
office until March 11, 1909, from any aspect. The time fixed in the 
by-laws for the gênerai élection of officers was the first Wednesday 
of January, but no élection was held on that day in the year 1909. 
No one disputes that Mcintosh continued in office, since his term ran 
until his successor was appointed. A spécial meeting of stockholders 
was, however, held on March 8, 1909,- in Jacksonville, Fia., in accord- 
ànce with the formalities prescribed in the statute of Florida. No 
question is raised as to the regularity of the proçeedings by which 
this meeting was called or of the élection which then took place by 
which Morris Kline, E. A. Kline, and Joseph Fried were elected di- 
rectors of the company. On March 11, 1909, Morris Kline and Fried 
met as directors of the company, with the knowledge and consent of 
E. A. Kline, and elected Morris Kline président and Fried secretary 
and treasurer. In spite of the formai demand for the surrender of 
the property of the corporation made on Rogers, the secretary, on 
the llth, and upon Mcintosh on the 12th, they continued in posses- 
sion of the factory and of such books and papers as were not at the 
time in New York in possession of the Klines. On the 13th of 
March Morris Kline came to Quincy, Fia., to obtain possession of the 
property over which he had been elected président. His élection had 
been perfectly regular, and there cannot be'any question but that he 
was at the time de jure the only président. He found Mcintosh ab- 
sent at the time, but got possession of the keys from Schwartz un- 
der claim of right, but peaceably. He entered and remained in the 
building which contained the safe with the books in it until he was 
ejected. Towards evening Mcintosh came in and learned from 
Schwartz that Kline was in the building and had the keys. Mcin- 
tosh at once >found him, and, after a few words, forced him at the 
point of a pistol to give the keys back to him. Upon the same day 
he took the books out of the -safe and moved them to an attorney's 
office. Mcintosh retained the forcible possession he acquired until 
after the fire. The policy was taken oUt on the. 16th of March, and 
therefore after the events which I hâve méntioned. 

Upon this State of facts I cannot doubt that Mcintosh, whatever 
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his status between the llth and the 13th of March, was thereafter 
merely a usurper, and a trespasser. On the argument, I had some 
doubts as to whether or not a corporate officer even when his suc- 
cessor has been elected might not remain de facto an officer of the 
Company until he was in some way dispossessed of the office itself. 
The dictum in Thorington v. Gould, 59 Ala. 461, 469, is to the con- 
trary of that, and so is Thompson on Corporations, § 3898, although 
the authorities there cited hardly bear out the learned author's state- 
ment, for in Lebanon & Royalton Gravel Road Company v. Adair, 
85 Ind. 244, the holder of the note knew of the élection of the suc- 
cessors. On principle the alternative is to allow two sets of officers 
to be vested with authority to bind the corporation, in spite of the 
légal termination of the powers of the first, and the corporation's act 
of supplying new officers in their place. At least there is no author- 
ity for such a position. However it may be in case the superseded 
officers still retain possession of the office — I purposely leave that 
term somewhat vague — there can be no doubt whatever, I think, that, 
once their successors hâve gained possession, they are out and can- 
not again become vested with any powers. Now Kline did get such 
possession lawfully and peaceably, for he got possession of the factory 
and ail the property of the corporation. There was nothing else 
that he could get that would vest him with the office. It is true that 
Mcintosh did not surrender it to him and so did not abandon the of- 
fice, but that was ; not necessary, for the office did not dépend upon 
Mcintosh's will, but was terminable de jure without his consent. If 
that consent was necessary, it would hâve been impossible for Kline 
to hâve ever ousted him without légal proceedings, even if Kline had 
kept possession of ail the indicia of office. Surely it cannot be pos- 
sible for a superseded officer of a corporation to retain ail his '.pow- 
ers to bind the corporation after he has been dispossessed in every 
way that is physically possible, merely because he continues to as- 
sert his claim to be an officer. Nor is it of any conséquence that 
Kline's possession only lasted for part of a day, for the law does 
not distinguish, once the possession has been peaceably and fully 
obtained. Mcintosh's resumption of possession was violent, lawless, 
and without/ légal right. He was a trespasser as much as any one 
can be a trespasser, and it would be quite monstrous that the law 
should admit any validity to a possession acquired in that way. 

It fs true that the défendants never knew of Kline's temporary 
possession ; but that is immaterial under the circumstances. It vi'ould 
be impracticable for a corporation to ad vise every one of the ter- 
mination of its officers' authority, and/ the law does not require it. 
If they hâve once been dispossessed, so far as dispossession is pos- 
sible that is as far as the corporation can go. No one can be held 
responsible for the criminal violence of others upon his person or up- 
on his property, nor must a corporation at its péril advertise to ail 
other persons that a former officer has regained his apparent au- 
thority by violence. 

It is'urged that Mining Company v. Anglo-Californian Bank, 104 
U. S. 192, 26 L. Ed. 707, is to the contrary, but such is not the case. 
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The act of ratification of a de facto board of directors, illegally elected, 
wâs held valid against the corporation, because it occurred before a 
judgment of ouster against them was entered. The case _is distin- 
guishable for two reasons : First, because there is no évidence that 
there was a duly constituted board which was at the time exercising 
its office; second, because nothing had interrupted the continuity of 
the de facto board's tenure. Hère both thèse things existed. 

I adhère to my former disposition of the case, and will direct a 
verdict for the défendants. 



In re KORNIT MFG. CO. 
(District Court, D. New Jersey. December 0, 1011.) 

1. Bankiîuptcy (§ 224*) — .TtiiiiSDicTiosf—EBFEREE— "Court" — "Peeson^." 

Bailler. Act July 1, 1808, e. 541, § 1, cl. 7, 30 Stat. 544 (U. S. Cdiup. St. 
1901, p. 3419), provides that the tenu "court" sliall iuelude a référée, and 
clause 19 déclares th;"t the word "persons" liicludes corporations aud offl- 
cers. By section 2, cl. 7, bankrnptcy courts are invested vvith such jii- 
rlsdietlon in law and in ocjulty as will enable them to exercise original 
jurisdiction in hankruptcy proceedings to cause the estâtes of hankrupts 
to be collected, reduced to nioney and distriliuted, and to détermine con- 
troversies in relation thereto, except as otherwise provided, and section 
23, par. "a," confers jurisdiction on the United States Circuit Courts In 
certain circumstances over controversies batween trustées and adverse 
claimants concerning property claimed by the trustée, except as to pro- 
ceedings in hankruptcy, jurisdiction over which rests e.xclusively in hank- 
ruptcy courts, and by paragraph "b" suits brougUt by the trustée, except 
those to recover property under certain specified sections of the act, eau 
be brought in the .hankruptcy court only by consent of the pro]»osed dé- 
fendant. Held, that a référée in hankruptcy had jurisdiction of a pro- 
ceediiig to conipel the offlcers of a corporation to pay over the proceeds 
of stock sales alleged to beloug to the corporation, and also to pay an 
amouiit assessed against them for unpaid shares. 

IIXI. Note. — For other cases, see Baukruptcy, Dec. Dig. § 224.* 
For other detinitions, see Words and Phrases, vol. 2, pp. 1672-1682; 
vol. 8, p. 7622 ; vol. 6, pp. 5322-5335 ; vol. 8, p. 7752.] 

2. Bankeuptct (§ 224*) — Juhisdictiqn— AccorNTiNG. 

Where an oflicer of a bankrupt corporation voluntariJy appeared as a 
party to the hankruptcy proceedings, and flled a clalni for luoneys loaned 
to the corporation In carrying on its business, he thereby subjected him- 
self to the doininion of the court, so that a référée had jurisdiction of his 
person to investigate and adjndicate an indebteduess due from such 
ofiicer to the corporation. 
. [Ed. Note. — For other cases, see Baukruptcy, Dec. Dig. § 224.* 

Jurisdiction of fédéral courts in suits relating to baukruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

3. Bakkiutptcy (§ 224*) — Jurisdiction— Answek—Merits. 

Where, in a proceeding by the trustée of a bankrupt corporation 
against its offlcers to conipel an accounting, they answered to the inerlts, 
tliey thereby waived aiiy objection to the referee's jurisdiction over their 
persons. 

[Kû. Note. — For other cases, see Bankruptcy, Dec. Dig. § 224.*] 

4. Banfcruptcy (§ 293*)^— "Adverse Claimakts." 

Where a pétition was flled by the trustée of a bankrupt corporation 
against two of its offlcers in their officiai capacity to coinpel them to 

♦For other cases see same topic & § ncMbee in Dec. & Ara. Digs. 1907 to date, & Rep'r In'lexea 



IN RE KOKNIT Mi'G. CO. 393 

pay over money alleged to belong to the corponition, and re(-('ived by 
thera as the proceeds of a sale of certain of the corporatlon's stock, and 
also for an amount assessed against them for unpaid stock, and it ap- 
peared that they had controlled the corporation absolntely froin its in- 
ceptlon. and that the other incorporators and first board of directors 
vvere but thelr dummies, they could not be regarded as adverse claim- 
ants in deterniinlug the jurisdlctlon of the bankrnptcy court. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 29,3.* 
For other définitions, see Words and Phrases, vol. 1, p. 223 ; vol. 8, p. 
7567.] 

5. Baxkkuptcy (§ 250*) — Corpohations— Stock Sales. 

AVhere, In bankruptcy proceedings againwt a corporation, it appeared 
that two of its oflicers had recelved a large part of the proceeds of the 
sales of its treasury stock for which they had not aceounted to the cor- 
poration, and the référée thereupon charged them with the total par 
value of such stock, and the several Issues which they obtained froni 
another and sold, while the évidence dlsclosed that sonie part of the 
treasury stock had not been sold, and that such parties had advanced 
moneys to the company. which it used to pay its legitimate expenses, It 
was error not to crédit défendant with the amount so unsold, and also 
with the moneys so advanced. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 2.50.*] 

6. Baxkruptcy (§ 228*) — Hearing— Remission to Référée. 

Where, In proceedings to conipel the oflicers of a bankrupt corporation 
to turn over money alleged to belong to It and recelved by them as the 
proceeds of stock sales, there was no évidence that one of the défendants 
had any property at the time the order was made, the trustée and the 
référée relying on a stipulation which they bel Icved incorpora ted such 
évidence in another proceeding as a part of the proof lu the turn-over 
proceeding, the same would be remanded to the référée and an oppor- 
tunity glven to adduce proof on the issue of the defendant's possession 
of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 228.*] 

7. Bankruptcy (§ 250*) — Corporations—Oiticers — Surrendbr of Fonds. 

Where, in proceedings against a corporation, it was conceded that one 
of its oflicers had no property over which an order requirlng hlm to turn 
over money alleged to belong to the corjioration could be enforced, that 
ji at of the order direeting him to pay over the money would be élim- 
ina ted. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 2.50.*] 

8. Corporations (§ .343*) — Officers— Fraiid — .Toint and Several Liability. 

Where two of the oflicers of a bankrupt corporation were ,1olnt adven- 
turers In the incorporation of the bankrupt, and in the manipulation of 
its capital stock, and were joint tort-feasors in the fraud iwrpetrated on 
the publie in marketing the stock, they were jointly and severally liable. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § .343.*] 

In the matter of bankruptcy proceedings of the Kornit Manufactur- 
ing Company. On pétition to review two orders, one direeting 
Charles E. Elhs and Erwin R. Graves to pay over to the trustée $395,- 
130.77, money alleged to be held by them belonging to the bankrupt, 
and the other to pay over $273,110, the amoimt assessed against them 
for unpaid shares of stock. The turn-over proceedings remanded. 
and action on stock assessment ordered deferred. 

John J. Vause, for Charles E. EHis. 
Joseph Cunningham, for Erwin R. Graves. 
Julius H. Cohen, for Trustée. 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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RELLSTAB, District Judge. Both of thèse orders cannot stand. 
They are based upon the sanie state of f acts, but the findings are va- 
riant and inconsistent. The first order directs the payment over of 
$395,130.77, of which the sum of $371,674.50 is the total receipts from 
the sale of the capital stock of the bankrupt. To sustain the order 
as to the latter amount, the référée had to find that the shares so sold 
by the respondents were the property of such corporation ; and, as to 
the second, that such stock was owned by them, but not paid for. 
Either order may, but both cannot, stand. 

In my judgment the so-called turn-over order can be sustained, 
though not for the amount found. The jurisdiction of the référée 
to make such order is challenged upon the ground that neither he nor 
the United States District Court had jurisdiction over the subject- 
matter of such pétition, and that both Ellis and Graves are adverse 
claimants, and hâve never consented to such jurisdiction. 

The proceedings resulting in such order were begun by the filing 
of a pétition praying: 

"That an order may be made hereln flxing and determining the amount 
due your petitioner from said Ellis and said Graves, as offleers of the cor- 
poration, and for an order requtring them to show Causé why they should 
not pay over the same to your petitioner, and for an order reqiiirins them to 
pay to your petitioner such sum of money so flxed and determined hy thls 
court, and for such other and îurther relief In the premises as to the court 
taay seem prbper." 

Thereupon the référée made an order directed to Ellis as président 
and Graves as vice président and manager of such bankrupt, requiring 
them to show cause why the order prayed for should not be made. In 
response thereto respondents, respectively, filed their answers, in which, 
after protesting the jurisdiction of the référée and the United States 
District Court over the, subject-matter of said pétition, they admitted 
some of the allégations of said pétition, disclaimed knowledge as to 
others, denied the remainder, and set up in great détail facts relating to 
the subject-matter of such pétition as a défense to the charges therein 
made, praying that such pétition be dismissed, and for such other 
and further relief therein as may be just and proper. 

[1] The United States District Court, including the référée, bas 
jurisdiction over both the subject-matter and the persons involved in 
this controversy. So far as the subject-matter is concerned, the 
référée clearly had jurisdiction by virtue of the provisions of the 
bankrupt act. By section 1, cl. 7, of said act, "court" includes the 
référée; and by clause 19 "persons" includes corporations and of- 
ficers. By section 2, cl. 7, the courts of bankruptcy are invested with 
such jurisdiction at law and in equity as will enable them to exercise 
original jurisdiction in bankruptcy proceedings to "cause the estâtes 
of bankrupts to be collected, reduced to money and distributed and 
détermine controversies in relation thereto, except as herein other- 
wise provided." 

To find the exceptions therein referred to a référence to section 23 
is necessary. By paragraph "a" of this section, jurisdiction is given 
to the United States Circuit Courts in certain circumstances over 
controversies between trustées and adverse claimants concerning 
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property claimed by the trustée, except as to "proceedings in bank- 
ruptcy," the jurisdiction over which proceedings, by necessary impli- 
cation, resting exclusively in the bankruptcy courts. By paragraph 
"h" of this section suits brought by the trustée, except those for the 
recovery of property under certain specified sections of the act, can 
be brought in the bankruptcy court only by consent of the proposed 
défendant. The proceedings begun against thèse respondents were 
for the very purpose of collecting assets belonging to the bankrupt, 
and, even without the express statutory authorization to "détermine 
controversies in relation thereto" (Bankr. Act, § 2, cl. 7), such power 
would inhere in the court (unless expressly excepted) chargeable with 
the collection and distribution of bankrupts' estâtes. Such proceed- 
ings are not controversies distinguished from proceedings in bank- 
ruptcy, but are, in fact, such last-mentioned proceedings. Clay v. 
Waters, 178 Fed. 385, 101 C. C. A. 645. 

[2] Previous to the filing of this pétition, Ellis had filed with the 
référée a claim against the bankrupt for the sum of $15,448.47 for 
moneys loaned and advanced to it in the carrying on of its business. 
By presenting such claim he became a party to such bankruptcy pro- 
ceedings, and subjected himself to the dominion of the court. Wis- 
wall V. Campbell, 93 U. S. 347, 23 L. Ed. 923. In the investigation 
and détermination of Ellis' claim a considération of practically ail 
of the transactions between him and the bankrupt became necessary. 
Thèse transactions are the basis underlying the turn-over order which 
he now challenges. That the controversy between the trustée and 
Ellis took on a larger scope than contemplated by him and was 
changed from a mère investigation as to whether anything was due 
to claimant, to a plenary suit instituted against him in the nature of 
an accounting, makes no différence to the jurisdiction of the court. 
Having by his voluntary appearance as a party in the bankruptcy pro- 
ceedings submitted himself to the jurisdiction of the court, it was 
the duty of the court, upon the filing of the trustee's pétition assert- 
ing a counterclaim based on the same transaction, to proceed to a 
final hearing and détermination of the whole controversy. In re 
Blake, 150 Fed. 279, 80 C. C. A. 167. 

[3] The answers filed by both respondents, as already noted, chal- 
lenge the jurisdiction of the court as to the subject-matter of the 
controversy. They do not expressly dissent from the court's taking 
jurisdiction on the ground that they are adverse claimants in respect 
to the property sought to be turned over. Inferentially they do, and 
perhaps this would satisfy the statute (section 23b) as far as Graves 
is concerned, he not having presented any claim to the référée nor 
in any way submitted himself to the court's jurisdiction, were it not 
for the fact that their answers go to the merits of the controversy. 
By doing this respondents are estopped from questioning the court's 
jurisdiction over them. It is elementary law that neither at law nor 
in equity can a challenge to the jurisdiction be joined with a défense 
to the merits. When this is done, the court will disregard the ob- 
jection to the jurisdiction, and put the défendant to his défense. 

[4] What bas been premised on the subject of jurisdiction is on 
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the assumption that respondents, in fact, are adverse claimants. But 
are they? The trustee's pétition was filed against Ellis and Graves 
not individually, but as officers — agents — of the bankrupt, and the 
allégations of the pétition were that this property sought to be re- 
covered was in their hands as such. The bankrupt corporation was 
the conception of the respondents, and they exercised a complète un- 
broken dominancy over it from its birth to the filing of the pétition 
in bankruptcy. This dominancy was as complète before as after 
they became its officers, and what was donc by the incorporators and 
first board of directors is as much their acts as what was done by re- 
spondents after they became the executive officers, and numerically 
controlled the board of directors. Thèse incorporators and first board 
of directors were but the tools of the respondents. On the paper they 
were free and independent, but in fact only dummies responsive to 
the beck and call of respondents. In such circumstances, respond- 
ents, with respect to property obtained by them through the action 
of such dummy directors, are not adverse claimants. They were its 
mind, hands, and pockets, and will be treated in the bankruptcy court 
as if they were the bankrupt, and amenable to its jurisdiction with 
référence to such property. In re Royce Dry Goods Co. (D. C.) 133 
Fed. 100. 13 Am. Bankr. Rep. 257 ; In re Muncie Pulp Co., 139 Fed. 
546, 71 C. C. A. 530, 14 Am. Bankr. Rep. 70; In re Holbrook Shoe 
& Leather Co. (D. C.) 165 Fed. 973, 21 Am. Bankr. Rep. 511; Al- 
pin & Lake Cotton Co. (D. C.) 131 Fed. 824, 12 Am. Bankr. Rep. 653 ; 
In re White, 177 Fed. 194, 101 C. C. A. 364, 24 Am. Bankr. Rep. 197. 

The court having jurisdiction over the respondents as well as the 
subject-matter, the remaining question is whether the facts justify 
the finding of the référée. The testimony amply justifies the conclu- 
sion reached by the référée that respondents were the dominant force 
in the incorporation and organization of the bankrupt; its purchase 
of the Bierich patents from Jones; the issuing of $499,000 par value, 
being ail of the authorized capital stock of the company, less $1,000 
held by the incorporators, and the $25,000 in notes, as considération 
for such purchase; the subséquent turning into the treasury of $200,- 
000 of such capital stock, and the making of the contract with KHis 
for the sale of such treasury stock on a 40 per cent, commission; also 
that the turning over to Ellis of $74,000 and to .Graves of $72,500 par 
value by Jones of the capital stock issued to him as aforesaid was in 
pursuance of an agreement between such persons prior to the incor- 
poration of such company. 

[5] Thèse and other facts in the case amply justify the referee's 
findings that the shares of capital stock sold by respondents, includ- 
ing those obtained by them from Jones, as well as the treasury stock, 
was the company's stock, for which they are accountable to the trus- 
tée. The référée has charged up against the respondents the total 
par value of the treasury stock and the several issues of stock which 
the respondents obtained directly from Jones, while the évidence dis- 
closes that some part of the treasury stock has not been sold. The 
référée has allowed respondent no crédits upon thèse sales, disregard- 
ing not only the contract that the company made vifith Ellis as to 
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compensation for the sale of treasury stock, but also the moneys ex- 
pended by the company in its legitimate opérations, including those 
incident to its futile negotiations to secure license to manufacture 
under such patents on a royalty and the installation of a plant, first, 
to demonstrate the commercial value of its patented product, and, sec- 
ond, in anticipation of its own manufacture thereof. Thèse expenses 
were admittedly of considérable amount, and were paid out of mon- 
eys obtained from Ellis. While the évidence shows that thèse respond- 
ents conspired to perpetrate a f raud in the sale of such stock, and 
actually sold such stock in carrying out such fraud, it fails to show^ 
that such incorporation and purchase of such patent and the division 
of the capital stock issued in considération thereof was part of such 
fraudulent scheme. On the contrary, the évidence tends to show, 
and I concur with the référée' s conclusion, that the fraud was a sub- 
séquent conception. To my mind its birth was concurrent with a 
tirne more than a year after the incorporation when it was made 
manifest that the company could not secure license, and that the 
])atented product was probably a commercial failure. 

In my opinion the moneys paid into the company by the respond- 
ents and used to meet the legitimate expenses of the company, wheth- 
er incurred before or subséquent to the beginning of such sales, 
should be credited to them on such sales of stock. This, as noted, 
tlie référée bas not donc. In the proceeding eventuating in his order 
Aivying an assessment upon the capital stock he allows respondents 
for alleged disbursements the sum of $125,026. Thèse disbursements 
were made by respondents in the same transactions upon which the 
lurn-over order is based, and it is difficult to understand why, if thèse 
disbursements were allowed in the stock assessment proceedings, they 
were not also allowed in the turn-over proceedings. The référée does 
direct that on the turn-over order the respondents be credited with 
any payments they may make under the order in the stock assessment 
proceedings; but this relates to payments yet to be made, and bas 
no référence to any payments made by respondents before the mak- 
ing of such order. The record brought up on review of the turn- 
over proceedings will therefore be sent back in order that the proper 
crédits may be made. 

[6] On behalf of the respondents, it is contended that there is no 
évidence in the turn-over proceedings which shows that they had 
any property at the time of making the turn-over order. There is 
évidence in the assessment proceedings that Ellis is possessed of prop- 
erty of considérable amount, and the référée in his mémorandum 
says: 

"By stipulation between counsel made In open eonrt. and apijeariug upon 
the record or transcript of the testlmony, it was a^reed tUat any testimony 
taken In either proceeding should be conslderod as taken also in the other 
proceeding, so far as it might apply thereto." 

This statement, counsel for the respondents claims, is not the fact, 
and the stipulation entered on page 1772 of the record, taken literally, 
sunDorts respondents' contention. Inasmuch as it is admitted that 
Ellis is possessed of property — and both the trustée and référée evi- 
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dently relied upon the stipulation referred to as putting into the 
turn-over proceedings évidence of such possession — an opportunity 
will be given to prove the possession of such property. 

[7] As to Graves, it is conceded by the trustée that he has no 
property from which a turn-over order could be enforced, and that 
such part of the referee's order directing him to pay over should be 
eliminated. 

[8] The respondents also attack the finding of the référée that they 
are jointly and severally liable to account for the sales of such cap- 
ital stock. The évidence convinces me that they were joint adven- 
turers in the incorporation of the bankrupt and the manipulation of 
its capital stock and joint tort-feasors in the fraud perpetrated in the 
marketing of such stock. When parties occupy such relationship 
they are jointly and severally liable. Clay v. Waters, 161 Fed. 815, 
88 C. C. A. 633. The turn-over proceedings will be referred back 
to the référée for the purpose of making the crédits before mentioned, 
and such others as the évidence now taken or to be introduced by the 
trustée or the respondents may justify. He will also consider and 
report whether respondents should be allowed crédit for the moneys 
paid by them to Jones, if any were paid upon the turning over to them 
of the so-called individual holdings of stock; whether any compen- 
sation should be allowed, in commissions or otherwise, for the sale 
of such stock, or any of it; and, if no compensation, whether they 
should be reimbursed in whole or in part for expenses necessarily 
and legitimately incurred by them in making such sales. The réf- 
érée may also receive proofs of the possession of. property by the re- 
spondent Ellis, if his contention that the turn-over proceedings do not 
contain évidence of such f act is correct. 

Action upon the stock assessment order will be deferred awaiting 
final détermination on the turn-over proceedings. 



PEOPLE'S GASUGHT & COKE 00. v. CITY OF CHICAGO. 

(Circuit Court, N. D. Illinois, B. D. December 4, 1911.) 

No. 30,584. 

1. Abatement and Eevival (§ 12*) — Other Suit Pending— State and Féd- 

éral Courts. 

Pendency of anotber suit for the same cause of action in the state 
court is not per se ground for abatement of a suit for similar relief in 
a fédéral court. 

[Ed. Note. — For other cases, see Abatement and Eevival, Cent. Dlg. 
§§ 87-91, 94, 95, 98 ; Dec. Dig. § 12.* 

Pendency of action in state or fédéral court as ground for abatement 
of action in the other, see notes to Bunker Hill & Sullivan M. & C. Co. 
V. Shoshone M. Co., 47 C. C. A. 205 ; Barnsdall v. Waltemeyer, 73 C. O. 
A. 521.] 

2. Courts (§ 493*) — State and Fédéral Courts— Conflicting Jusisdiction. 

The rule that a fédéral court may not décline to take jurisdietion of 
a suit to restrain the enforcement of a city ordinance on the ground 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that Its enforcement would constitute a taking of complalnant's proper- 
ty without due process of law, because of the mère pendency of another 
suit In the state court for the same cause of action, and in aid of sueh 
jurisdlction might take steps to hold the matter involved in status que 
In imposing such conditions as would conserve the rights of both par- 
ties untll they could be ascertalned and declared, was sub'ject to the 
further rule that, when a state court and a court of the United States 
may each take jurlsdictlon of a matter, the tribunal whose jurlsdiction 
first attaches holds it to the exclusion of the other, untll its duty is 
fuUy performed. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1346-1333 ; Dec. 
Dlg. § 493.» 

Conflict of jurlsdiction of fédéral court wlth state courts, see note to 
louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

8. Courts (§ 508*') — State Court Proceedings— Stattttes. 

Where a city had previously instituted a suit in a state court to en- 
force an ordinance fixlng the price of gas, after whleh complainant 
Instituted a suit in the fédéral court to restrain the enforcement of 
the ordinance on the ground that its enforcement would deprive com- 
plainant of hls property without due process of law, etc., complalnant's 
suit was not strictly one in personam, and hence, the state court having 
first acquired Jurlsdiction and having full power to adjudicate the rights 
of the parties, complainant was not entltled to an Injunction restraln- 
Ing the enforcement of the ordinance, untll further order of the court, 
under Rev. St. § 720 (U. S. Comp. St 1901, p. 581), providing that an 
Injunction shall not be granted by any court of the United States to 
stay proceedlngs in a state court, exeept In cases where the injunction 
mlght be authorized by any law relating to proceedlngs in bankruptcy. 
[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 1418-1430; Dec. 
Dig. § 508.* 

Enjolning proceedlngs in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 
575 ; Copeland v. Bruning, 63 O. C. A. 437.] 

In Equity. Bill by the People's Gaslight & Coke Company against 
the City of Chicago. On motion for an injunction in limine, restrain- 
ing the défendant city from en forcing, or attempting to enforce, an 
ordinance fîxing the price of gas, until the further order of the court. 
Denied. 

Sears, Meagher & Whitney (Nathaniel C. Sears and James F. 
Meagher, of counsel), for complainant. . 

William H. Sexton, Corp. Counsel (Maclay Hoyne, Bryan Y. Craig, 
and Joseph F. Grossman, Asst. Corp. Counsels, of counsel), for de- 
fendant. 

KOHLSAAT, Circuit Judge. Complainant, a corporation of the 
state of Illinois, files its duly verified bill asking that the ordinance 
passed by the city council of the city of Chicago on July 17, 1911, 
which ordinance reads as foUows, viz. : 

"Be It ordalned by the city council of the city of Chicago : 
"Section 1. That article lil of chapter xxxll of The Chicago Code of 1911 
be and the same Is hereby amended by striking out section 1040 thereof 
(which sald section 1040 is In substance a re-enactment of section 1 of the 
ordinance passed February 14, 1906, regulatlng the maximum priées of gas 
to be charged to consumers and to the city of Chicago), and substitutlng there- 
for a new section to be deslgnated as section 1040, which new section shall 

•For other cassa lea aam* topic & S numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Isdezea 
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réad as follows : 'No person, firm or corporation, inanufacturlng, selling, sup- 
plying or distrlbutiiig gas in the City of Chicago, for illuminating, fuel ov 
Power purposes, shall cliarge, exact, demand or collect from any coiisviuier 
thereof for tlie next five (5) years after ttiis ordlriance goes into effeet more 
tlian the rates or charges hereby flxed and prescribed. For each one thonstiiid 
(1,000) cubic feet of gag consumed or used for fuel, illuminating or power 
purposes, the maximum sum which may be charged, exacted, demauded or 
collected from each consumer shall be as follows : Durlng the tirst year of 
said five year period seventy-ilve cents for each oue thousand (1,000) cubic 
feet of gas consumed or used; duriug the second or third years of said five 
year period, seventy cents for each one thousand (1,000) cubic feet of gas 
consumed or used; duriug the last two years of said five year period, the 
sum of sixty-eight cents for each one thousand (1,000) cubic feet of gas con- 
sumed or used. Provided that persons, flrms or corporations mauufacturiug, 
selling or distributing gas in the city of Chicago, may charge, exact, demand 
and collect an additional price of five cents (5c) for each one thousand (1.000) 
cubic feet of gas consumed or used for fuel, illuminating or power purposes 
if the consumer fails to pay for gas consumed or used within ten (10) days 
after the delivery or présentation to him of his bill for gas so consumed or 
used ; but no penalty and no other addition shall be charged, exacted, demand- 
ed or collected from any consumer over and above the maximum charges and 
rates hereiu enumerated or any of them.' 

"Sec. 2. That article iii of ehapter xxxii of said Chicago Code of 1911 be 
and the same is hereby further amended by strilfiug therefrom section 1042 
(which said section 1042 is in substance a re-enactment of section ,3 of said 
ordinance, passed February 14, 1906, regulating the maximum priées of gas 
to be charged to consumers and to the city of Chicago), and substituting there- 
for a new section to be designated as section 1042. which said new section 
shall read as follows : 'Any person, firm or corporation who shall cliarge, ex- 
act, demand or collect from any consumer of gas in said City of Chicago a 
sum in excess of the maximum rates specifled in section 1040 durlng said five 
year period, shall be iined not less than twenty-five dollars ($25.00) nor 
more than two hundred dollars (.$200.00) for each "and every offense.' 

"Sec. 3. That thls ordinance shall first be published in the manner provided 
by law and ten (10) days after such publication bas been made this ordinance 
shall take effeet." 

— be declared and decreed to be inoperative, invalid, illégal, null, and 
void, and of no force and effeet as against the People's (iaslight & 
Coke Company, and in violation of the rights of complainant as se- 
cured to it by the Constitution of the United States of America and 
amendments thereto, and of the contract rights of complainant as con- 
tained in its charter ; and further praying that the act of the Légis- 
lature of Illinois approved May 18, 1905 (Laws 1905, p. 110), entitled 
"An act to confer upon the city of Chicago the power and authority 
to sell surplus electricity and to fix the rates and charges for the supply 
of gas, etc.," be adjudged and decreed to be unconstitutional and voici, 
and for other relief. 

The cause is now before the court upon a motion for the granting 
of a temporary injunction restraining the city from enforcing or at- 
tempting to enforce said ordinance until the further order of the 
court. From the bill it appears that on July 31, 1911, complainant 
herein filed in the circuit court of Cook county, 111., in which county 
défendant is situated, its pétition to review and détermine rates for 
gas prescribed by said ordinance of July 17, 1911, in pursuance of the. 
provisions of the act aforesaid, upon which said ordinance was based.. 
Such action Vi'as had upon said pétition that the court, by injunction 
in limine, ordered petitioner therein, the complainant herein, to charge 
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and collect not to exceed the sum of 80 cents per 1,000 cubic feet of 
gas, with certain exceptions named, until such time as the court should 
take final action in said cause, and enjoining the city of Chicago and 
its agents from enforcing or attempting to enforce said ordinance of 
July 17, 1911, and providing for a refund in case the rates prescribed 
in said ordinance sliould finally be adjudged just and reasonable. 

While said order of the circuit court was in force and unmodified, 
and before said cause came to a hearing, and on October 31, 1911, 
the city of Chicago, défendant herein, filed its plenary suit on the 
equity side of said circuit court of Cook county, 111., on behalf of it- 
self as a gas consumer and ail others similarly situated, wherein the 
gas Company, complainant herein, was made défendant, praying that 
the gas Company, its officers, etc., be temporarily enjoined, until the 
t'urther order of the court, from demanding or receiving more than 
80 cents for each 1,000 cubic feet of gas used by the city of Chicago 
or any other consumer of gas supplied by the gas company in the city 
of Chicago, and that, upon final hearing, the gas company be enjoined 
from charging or receiving more than the rate therefor fixed by said 
ordinance of July 17, 1911. 

Thereafter, by leave of court entered on November 13, 1911, said 
bill was amended by adding, among other matters, a further prayer 
that the gas company, its officers, etc., until the further order of the 
court, pay to and turn over to the clerk of that court, or some other 
person to be named by the court, ail moneys that might from time 
to time be collected by said Gas Company from the city and ail other 
consumers of said gas in Chicago, in excess of the maximum rates 
named in said ordinance, to be held subject to the further order of the 
court. 

This bill recited the proceedings had upon said motion to review, 
etc., filed in said state circuit court on July 3, 1911, and set out the 
grounds upon which the same was alleged to be inefficacious. The 
Gas Company was duly served with process and filed its demurrer 
to the said bill of the city, whereupon the city applied for leave to 
and did amend its bill as above stated, and the demurrer was ordered 
to stand to the bill as amended. Upon the hearing on said demurrer, 
it was overruled, whereby said circuit court held that the pendency 
of proceedings in the same court based upon the pétition to review, 
etc., constituted no bar to the institution of the said suit by the city. 
Immediately following this ruling of said circuit court, the Gas Com- 
pany filed the présent bill in this court, setting up, as above stated, 
among other matters, that the passage of said ordinance of July 17, 
1911, was and will be a violation of the rights of the Gas Company 
as guaranteed to it by the fourteenth amendment to the Constitution 
the United States providing that no state shall deprive any person of 
life, liberty, or property without due process of law, and also of the 
Constitution of Illinois, section 2 of article 2, and fully setting out the 
facts upon which said allégations are based. 

For the, purposes of resisting the motion for a preliminary injunc- 
tion as above stated, the city of Chicago files a spécial and limited 
appearance. 

192 F.— 26 
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For the city ît is contended that, as between courts having con- 
current jurisdiction, the state court, having first acquired jurisdiction 
of the cause of action and of the subject-matter, has the exclusive 
right to proceed to a final détermination thereof, under the provisions 
of section 720 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p, 581). 

It will be noted that the parties to the suit of the city in the circuit 
court and those now before this court hâve changed places ; that no 
attempt in terms is hère made to restrain proceedings in the former 
case; and that the relief sought, though closely aliied, is yet not 
strictly entirely identical with that asked for in the state court. 

[1] The pendency of another suit for the same cause of action in 
a state court is not per se ground for abatement of the suit hère. 
McClellan v. Carland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762 ; 
Hunt V. N. Y. Cotton Ex., 205 U. S. 322-338, 27 Sup. Ct. 529, 51 L. 
Ed. 821; Bunker Hill, etc., Co. v. Shoshone Mining Co., 109 Fed. 
504, 47 C. C. A. .200; Wadleigh v. Veazie, Fed. Cas. No. 17,031; 
Stanton v. Embrey, 93 U. S. 548, 23 L. Ed. 983 ; Vide, 8 Rose's Notes, 
page 1010; Gordon v. Gilfoil, 99 U. S. 168, 25 E. Ed. 383; Barber 
Asphalt Paving Co. v. Morris, 132 Fed. 945, 66 C. C. A. 55, 67 h. 
R. A. 761. 

[2] This court may, therefore, not décline to take jurisdiction of 
this suit, the ulfimate object of which is to ascertain whether the ordi- 
nance fixing the price of gas is in ;fact a taking of property without 
due process of law, and, if so, to deal with it as such. To this end 
and: for the more eiïectual disposition of the cause, the court would 
ordinarily take steps to hold the matter involved in status quo, im- 
posing such conditions as would conserve the rights of both parties 
to the suitj until they could be ascertained and declared. This prin- 
ciple of law isheld subject to the furth^r rule that: 

"Wlien a state court and a court of the United States may each take juris- 
diction of a matter, the tribunal whose jurisdiction first attaches holds It, to 
the exclusion of the other untll its duty Is fully performed." Harkrader v. 
Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399^ Farmers' Loan & Trust 
Co. V. Lake St. Elevated K. R. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 
667; B. & O. R. R- Co. y. Wahash R. R. co., 119 Fed. 6T8, 57 0. 0. A. 322. 

In Covell v. Heyman, 111 U. S. 176-182, 4 Sup. Ct. 355, 28 L. Ed. 
390, the court held that, as between courts of co-ordinate jurisdiction 
of the same System, forbearance was a principle of comity, but that, 
as between state courts and the United States Courts, "it is something 
more. It is a principle of right and 6f law, and, therefore, of neces- 
sity. It leàVes nothing to discrétion or mère convenience." 

[3] In order to thus make effective the relief hère sought, com- 
plainant now aisks the court, as above set out, to enjoin the city in 
limine from enfoi^cing the said ordinahce upon such terms as the court 
tnay impose. Substafltially, the only question of law presented is 
whether under the construction given by the courts to section 720 of 
the Revised Statutes of thé United States, which reads : 

"Sec. 720. The wrlt of Injùnctlon shall not be granted hy any court of the 
United States to stay proceedings in any court of a state, except In cases 
where such injunctlon may be authorized by any law relating to proceedings 
in bankruptcy." 
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— the State court has so taken possession of the res or subject-matter 
hère involved as to bring the présent motion within the terms of the 
statute. It is complainant's contention that the proceeding is strictly 
one in personam, in which case the rule does not apply. Stanton v. 
Embrey, 93 U. S. 548, 23 L. Ed. 983; Merritt v. American Steel- 
Barge Company, 79 Fed. 228, 24 C. C. A. 530. 

There can be no doubt but that the suit in the state court was 
instituted and had for its sole purpose the en forcement of the ordi- 
nance in question as against the complainant herein. It is equally 
clear that this suit is brought to restrain the enforcement of that 
ordinance. There has been no physical res which either party could 
seize. Under the facts presented herein, there could be no physical 
res, except the fund measured by the différence between the ordi- 
nance price and the 80 cents per 1,000 cubic feet of gas in force 
when the state suit was instituted, and that had not yet been ascer- 
tained or taken into possession by the state court. If the rule is, 
therefore, to be applied in this case, it must be held to include some- 
thing more than a physical res. The object of the statute is to as- 
sume the orderly administration of justice and to prevent unseemly 
conflicts between courts whose jurisdiction embraces the same sub- 
jects and persons. Freeman v. Howe, 24 How. 450, 16 L. Ed. 749; 
Covell V. Heyman, supra; Central Nat. Bank v. Stevens, 169 U. S. 
459, 18 Sup. Ct. 403, 42 L. Ed. 807; Dillon v. Kansas City S. B. Ry. 
Co. (C. C.) 43 Fed. 114. 

In Farmers' Eoan & Trust Co. v. Lake Street Elevated R. R. Co., 
supra, it is said : 

"Nor Is this rule (as to possession of res first acqulred) restricted In Its 
application to cases where property has been actually seized under judieial pro- 
cess before a second suit is instituted in another court, but it often applies as 
well where suits are brought to enforce liens against spécifie property, to 
marshal assets, admlnlster trusts, or liquidate Insolvent estâtes, and in suits 
of a simllar nature, where, In the progress of the litlgatlon, the court may bo 
compelled to assume the possession and control of the property to be affected" 
— citing Peck v, Jenness, T How. 612, 12 L. Ed. 841 ; Freeman v. How. supra ; 
Moran y. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 9S1; Central 
Bank v. Stevens, supra; Harkrader v. Wadiey, supra. 

In B. & O. R. R. Co. v. Wabash R. R. Co., 119 Fed. 678, 57 C. C. 
A. 322, the Circuit Court of Appeals for this circuit has said that the 
court which first obtains possession of the res or of the controversy 
acquires exclusive jurisdiction for ail the purposes of a complète ad- 
judication, and that the rule is limited to actions which deal either 
actually or potentially with spécifie property or objects. 

In Gates v. Bucki, 53 Fed. 961, 4 C. C. A. 116, Judge Shiras, speak- 
ing for the Circuit Court of Appeals for the Eighth Circuit, extends 
the rule to quasi in rem proceedings. 

In Haines et al. v. Carpenter et al., 91 U. S. 254, 23 L. Ed. 345, the 
court held that the great object of the proceeding in question there 
was to enjoin and stop litigation in the state courts and to bring ail 
the litigated questions before that court, and adds : 

"This is one of the things which the fédéral courts are expressly pro> 
hibited from dolng." 
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Judge Phillips, in Dillon v. Kansas City Suburban Belt R. R. Co. 
(C. C.) 43 Fed. 109-112, held that the rule applied to cases where 
the effect of granting an injunction was to stay or prevent the prog- 
ress of litigation in the state court. 

In the case of Merritt v. American Steel-Barge Company, supra, 
the court says {79 Fed. 232, 24 C. C. A. 534) : 

"It does not follow, however, that the rule of comity to which we hâve re- 
ferred opérâtes to prevent a court from taUing jurisdictiou of a cause in ull 
cases v^'here a prior suit involving the same issue or issues bas been coni- 
meneed in some other forum, and jurisdictlon bas been aequlred by sueb 
other court over the parties litigant. Wl>3ther the pendency of a prior suit 
bas such effect dépends, as Mr. Justice Miller remarked, in substance in Buck 
V. Colbath, 3 Wall. 334, 335 [18 L. Ed. 257], upon the ebaracter of the prior 
suit, ïhe nature of the remedy and the relief sought, and the identity of the 
parties. If the prior action does not deal either actually or potentially with 
spécifie property or objects, but is strietly a suit in personam, in which noth- 
Ing more than a Personal judgment is sought. no reason Is perceived why a 
subséquent action may not be brought and nhaintained in another jurisdiction, 
although it involves the détermination of the same issue or Issues on which 
the rlght to recover in the flrst suit dépends." 

From the foregoing it appears that the action of the complainant 
in the state court suit invested that court with jurisdiction over the 
subject-matter involved in said suit, to wit, the enforcement of said 
ordinance ; that, having been instituted prior to the proceedings here- 
in, that jurisdiction attached at a time prior to the filing of the bjU 
and fhe présentation of the motion for a preliminary injunction here- 
in ; that the jurisdiction so acquired invested the state court with 
full power to adjudicate the rights of the parties to said suit with 
regard to the ordinance in question; that, while the parties hère are 
reversed, the causes of action are identical in efifect and substance; 
that to grant an injunction hère would, if effectuai, oust the state 
court of jurisdiction to proceed further with effect ; that it may, and 
undoubtedly will, be necessary for the state court to take possession 
of whatever physical res, is, or may hereafter become, involved, in 
order to dispose of the matters before it; that the bill hère, so far 
as the prayer for the issuance of injunctional relief is concerned, is 
not a proceeding in personam, but essentially in rem, and well withiu 
the purpose of said section 720; that, in the absence of agreement 
between the two jurisdictions, the granting of the prayer for an in- 
junction in limine must create a conflict between the two jurisdictions 
contrary to the spirit of the statutes ; and that the prayer of the 
bill in that behalf should not at this time be granted. 

Some question is raised as to the necessity of protection against a 
multiplicity of suits. Counsel for the city in open court agrée to con- 
sent to the entry of restraining orders in the state court suit to meet 
that difficulty whenever it arises. If that be done^ no reason is per- 
ceived why the protection would be less effective than hère. 

The order of the court will be that the motion for an injunction in 
limine be not granted at this time, but that the same be denied with- 
out préjudice to complainant's right to renew the same should cir- 
cumstances be disclosed which may justify the intervention of this 
court. 
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In re AMERICAN GUARANTEE & SECURITY CO. OF CALIFORNIA. 
(District Court of California. May 15, 1911.) 

No. 6,840. 

BANKBUPTCT (S 61*)— OOBPORATIONS — "ACT OF BANKBUPTCY" — AUTnOHITT OF 

DiKECTOi;.» -.Admission ori Inability to Pat Debts. 

Civ. Code Cal. § 305, provides that the corporate powers, business, and 
property of ail corporations formed under the title shall be controlled by 
a lioard of not less than three directors. Section 308 déclares that a 
majority 'f the directors may transact business, and that every décision 
of a majority of the directors forming the board, made when duly as- 
sembled, is valid as a corporate act; but section. 361 déclares that no 
sale, lease, asslgnment, transfer, or conveyance of the business, fran- 
chise, and property as a whole of any corporation shall be valld without 
the cousent of stockholders, holding two-thirds of the issued capital stock, 
•<uch consent to be expressed in vvritlng, executed and aeknowledged by 
the stockholders, and attached to the sale, lease, asslgnment, transfer, or 
conreyanee, or by rote at a stockholders' meeting of the corporation 
called for the purpose, etc. Code Cir. Proc. Cal. I 1227, provides that the 
dissolution of a corporation can be had only on an application signed by 
a majority of the board of trustées, directors, or other oflicers, reciting 
that at a meeting of the stockholders or members called for that purpose 
a dissolution of the corporation was resolved by a two-third vote of the 
stockholders. Eeld. that a resolution passed by the directors of a corpo- 
ration and the stockholders, reciting that It was unable to pay its debts 
and was willing to be adjudged a bankrupt on that ground, being prop- 
erly made by the governing body of the corporation, was suifHcient to 
constitute an "act of bankruptcy," under Bankr. Act July 1, 1898, c. 541, 
S 3a, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), providing that an act 
of bankruptcy may consist in the admission of the alleged bankrupt in 
writing of his Inability to pay his debts and of his willingness to be ad- 
judged a bankrupt on that ground. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. | 61.* 
For other définitions, see Words and Phrases, vol. 1, p. 118 ; vol. 8, p. 
7562.] 

In the matter of bankruptcy proceedings against the American Guar- 
antee & Security Company of California. On demurrer to pétition. 
Overruled. 

Frank M. Hultman, for petitioning creditors. 

Jewel Alexander and A. W. Sans, for Maria Holmer Jensen and 
Homer Jensen. 

FARRINGTON, District Judge. The alleged bankrupt is a Cali- 
fornia corporation. An admission in writing that the corporation is 
unable to pay its debts, and is on that ground willing to be adjudged 
a bankrupt, is the only act of bankruptcy relied on by petitioning 
creditors. The pétition shows that the admission was made by reso- 
lutions formally adopted at duly and regularly called meetings' of the 
board of directors and of the stockholders. The material portion of 
the directors' resolution is as follows: 

"Now, therefore, resolved, that because of the facts above stated, and for 
the iBasous therein given, this Company déclares Its inability to pay its debts, 
and its willingness to be adjudged a bankrupt on that ground." 
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After approving and adopting the resolution of the directors, and 
reciting that 967 shares of the 998 shares of the issued and subscribed 
capital stock of the company are présent and voting, the stockholders 
détermine and déclare: 

"That this corporation Is unable to pay its debts, and Is williiig to be 
àdjudged a bankrupt on that ground." 

A demurrer raises the question whether this constitutes an act of 
bankruptcy. It is urged that the directors hâve no power to commit 
an act of bankruptcy. The resolution of the stockholders is immate- 
rial, and'there rriust be an act pursuant to the resolution. Chapter 3, 
§ 3a, of the bankruptcy act, déclares that : , 

"Acts of bankruptcy by a person shall çonëist of hls havlng • * * (5) 
admlttéd in wrltlng hls Inability to pay his debts, and hls wilUngness to be 
àdjudged a bankrupt on that ground." 

There is nothing in this language which indicates that the admis- 
sion must be followed in case of a corporation by any overt act, that 
it should be made to any particular person, or thàt further expression 
of a resolution by directors and stockholders must be made by an offi- 
cer of a corporation in order to give efïect to the admission. True, 
such a method has been employed in a number of cases, and held suf- 
ficient to support an adjudication. In re Marine Machine Co. (D. C.) 
91 Fed. 630; In re Mutual Mercantile Agency (D. C.) 111 Fed. 152; 
Cresson, etc., Co. v. Stauffer, 148 Fed. 981, 78 C. C. A, 609. 

But it has likewise been held that an officer of a corporation cannot 
commit an act of bankruptcy without express authority therefor. In 
re Southern Steel Co. (D. C.) 169 Fed. 702. The statutes of California 
confer no such authority on any individual officer of a corporation, 
and there is nothing in the record suggesting that such authority is 
conferred in the by-laws. 

In Re Moench & Sons Co., 130 Fed. 685, 66 C. C. A. 37, the Circuit 
Court of Appeals for the Second Circuit déclares that it is — 

"reasonable to hold that the power to make the admission In wrltlng eould 
be exercised by the same oflicers who hâve the power to make a gênerai as- 
slgnment, and In the absence of statute or by-law regulating the subject such 
Power résides In the directors." 

In Re Lisk Mfg. Co. (D. C.) 167 Fed. 411, a New York case, such 
a resolution by a board of directors alone was held sufficient to con- 
stitute an act of bankruptcy. The court said, in effect, that in the 
absence of any statute of the state or by-law of the corporation pro- 
hibiting the directors from making a gênerai assignment for the 
benefit of creditors, the board of directors alone had power to make 
the specified admission. See, also, In re RoUins Gold & Silver Min. 
Co. (D. C.) 102 Fed. 982-985 ; In re Moench & Sons Co. (D. C.) 123 
Fed. 965. 

Notwithstanding the faet that New Jersey has a statute (P. L. 
1896, p. 298) making it unlawful for the directors of an insolvent cor- 
poration to sell its property, Judge Adams, in Re Mutual Mercantile 
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Agency (D. C.) 111 Fed. 152, déclares that the admission of the bank- 
ruptcy of a New Jersey corporation made by its— 

"dlrectors is apparently wlthin their authority. It seems to be well estab- 
lished that the acts of dlrectors in such particulars are sufBcient to estab- 
lish bankruptcy." 

In that case the admission was made over the signature of the 
président of the corporation by order of its board of directors. There 
are other cases in which such an admission by resolution of the board 
of directors has been held insufficient, unless authorized or approved 
by the stockliolders. Thèse ruHngs, however, are based on some pro- 
vision of the statute or of the by-laws of the corporation. For in- 
stance, In ré Bâtes Machine Co. (D. C.) 91 Fed. 625, was a Massachu- 
setts case. Under the statute of that state, while the business of a 
corporation is conducted by a président, board of directors, clerk, 
treasurer, and such other officers and agents as the corporation shall 
designate, "no conveyance or mortgage of its real estate, or lease 
thereof for more than one year, shall be made, unless authorized by 
a vote of the stockholders at a meeting called for the purpose." The 
court held that under this statute the power to make such an admis- 
sion had not been granted to the board of directors, and could be 
exercised by that body only when authorized by a vote of the stock- 
holders. 

Judge Wolverton, under an Oregon statute somewhat similar to 
that of Massachusetts, held that, in the absence of express authority 
from the stockholders, the directors could not commit an act of bank- 
ruptcy by passing a resolution admitting inability of the corporation 
to pay its debts and willingness to be adjudged a bankrupt. In re 
Quartz Gold Mining Co. (D. C.) 157 Fed. 243. 

In none of the cases bave the courts gone so far as to hold that an 
unqualified admission made by resolution adopted both by the board 
of directors and by the stockholders is insufficient to constituté an 
act of bankruptcy. In the présent case we hâve a regularly made, 
unqualified admission, both by the board of directors and by the stock- 
holders. 

In section 305 the California Civil Code provides that: 

"The corporate powers, business, and property of ail corporations formed 
under this title must be exercised, conducted and controlled by a board of 
not less than three directors." 

In section 308 of the same Code it is enacted : 

"A niajority of the directors is a suffieient number to forni a board for 
the transaction of business, and every décision of a majorlty of the dlrectors 
formlng such board, made when duly assembled, is valld as'a corporate act." 

The powers hère conferred upon the board of directors are re- 
stricted by a subséquent section (361a), the material portion of which 
is as f ollows : 

"No sale, lease, assignment, transfer or conveyance of the business, fran- 
chise and property, as a whole, of any corporation now existlng, or here- 
after to be formed in this state, shall be valld wlthout the consent of stock- 
holders thereof, holding of jecord at least two-thirds of the Issued capital 
stock of such corporation; such consent to be elther expressed In (1) writing, 
exeeuted and acknowledged by such stockholders, and attached to such sale, 
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lease, assignnient, transfer or conveyance, or (2) hy a voté at a stoekliolders'' 
meeting of such corporation called for tliat purpose; but with such assent, 
so expressed, such sale, lease, asslgnmèiit, transfer or conveyance shall be 
valid." 

An application for dissolution of a corporation under the procédure 
provided in California can be had only upon— 

"an application signed by a majority of the board of trustées, directors, or 
other ofHcers for the management of the aft'airs of the corporation, reciting 
that at a meeting of the stockholders or members called for that purpose, 
the dissolution of the corporation was reeolved upon by a two-thirds vote of 
ail the stockholders or members." Code.Civ. Proc. Cal. § 1227, et seq. 

The admission in this case was properly made by the governing 
bodies of the corporation. The resolutions as recited in the pétition 
are sufficient to constitute an act of bankruptcy. The question of 
insolvency of the corporation is immaterial. West Co. v. Lea, 174 
U. S. 590, 594, 19 Sup. Ct. 836, 43 L. Ed. 1098; In re Moench & 
Sons Co., 130 Fed. 685, 66 C. C. A. 37; In re Duplex Radiator Co. 
(D. C.) 142 Fed. 906. 

The demurrer is overruled. 



KEEI) V. BANKKIIS' RESERVE LTFE INS. CO. 

(Circuit Court, E. D. Washington, E. D. November 6, 1011.) 

No. 1,582. 

1. Insurance (§ 349*) — Life Insubance— Conbtriictio.»j of Policy— Time for 

Payment of Peemixjms. 

A provision of a life Insurance policy, giving the insured a mouth of 
grâce for payment of each annual premium, af ter it becomes due by the 
terms of the policy, does not apply to notes given for a past-due pre- 
mium, after the month of grâce for payment of such premium bas ex- 
pired. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 897 ; Dec. I)ig. 
I 349.*] 

2. Insurance (§349*) — Forfbitube — Nonpayment or, Premium. 

Under tlie rule of the fédéral courts, failure to pay at maturity a note 
given for a past-due premium on a life insurance policy, coutaiulng a 
provision for forfeiture in such case, works au absolute forfeiture of the 
policy. 

lEd. Note. — ^For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. 
§ 349.*] 

3. Insurance (§ 310*) — Forfeiture— Nonpayment of Premium— Waiver. 

Where a premium on a life Insurance policy is by the contract subject 
to a déduction eciual in aniount to a dividend to which the insured is en- 
tltled, it is the duty of the company to give him notice of such amount 
a reasonable time before the premium is due, and failure to give such 
notice is a waiver of the riglit to déclare a forfeiture for nonpayment. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 703 ; Dec. 
Dig. § 310.* 

Notice of premiums. dues, and assessments, see note to Ferrenbach v. 
Mutual Reserve Fund Life Ass'n, 59 O. C. A. 317.] 

At Law. Action by Alice Reed against the Bankers' Reserve Life 
Insurance Company. On demurrer to complaint. Overruled. 

•For other cases sée same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r luflexes 
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John M. Gleason, for plaintiff. 
Gain & Macdonald, for défendant. 

RUDKIN, District Judge. This is an action on a life insurance 
policy. The policy provides that : 

"In considération of tlie application for this policy. wliicli is liereby 
made a part of this coiitract, and for an advance prenilum of one hundrert 
dollars and no cents, to be actuaily paid in cash ou or hefore the deiivery 
hereof for one year's insurance troni date of this contract. and upon con- 
dition of the further payment in advance of a like amount on or hefore 
the 5th day of the month of August in each succeeding year durliig the con- 
tinuance of this policy, or until twenty years' premiums hâve heen pald, 
hereby Insure the life of Mary B. Kirkendall, of Spokane, county of Sjiokane, 
State of Washington, in the sum of twenty-flve hundred dollars, and. upon 
receipt of due proof of death of said insuredi while this policy is in full 
force, promise to pay in gold coin of the United States of the présent stand- 
ard of weight and flneness at Its home office in the city of Omaha, to Bthel 
Reed, her nièce, if llving, or, if not living, then to the executors, artnnnis- 
trators, or assigns of said insured, the said sum insured. after deductiug 
therefrom the balance of current year's premium, and any Indebtedness of 
the insured to the eompany." 

Numerous provisions and conditions attached to the poHcy are 
made a part of the contract of insurance, the following of which are 
deemed material: 

"The insured may, at any time during the continuance of the policy. pro- 
vided such policy has not been assigned. change the beneflciary upon wrltten 
request to the home office of the eompany, together with a surrender of 
the policy." 

"Premiums hereon after the flrst are due and payable in advance, either 
at the home office or to an agent of the eompany. upon deiivery of a receipt 
slgned by the président, secretary, or treasurer." 

"Except as herein otherwise provided, the payment of a premium or in- 
stallment thereof shall not maintain the policy in force beyond the date when 
the next premium or installmeut thereof is payable." 

"A grâce of one month, subject to an interest charge at the rate of six 
per centum per annum, shall be granted for payaient of every premium 
after the flrst, during which month the insurance shall continue in force." 

"This policy is based upon premiums payalile annually, in advance, but. 
npon written notice to the eompany, the insured shall hâve the option at 
the time any premium falls due of pa.ying an amuial, semianuual. or quarter- 
ly premium, aceording to the company's schedule for this kind of policy, and 
the same wlU continue this policy in force for the time paid for, the receipt 
for which nnist be signed as aforesaid." 

"This policy may be reinstated within three years from default in tbe 
l)ayment of any premium hereon, upon proof of good health satlsfactory 
to the eompany and the payment of ail defaulted premiums. with interest: 
thereon at the rate of six per cent, per annum. This privilège shall not 
apply if the policy has been surrendered to the eompany for its cash sur- 
render value and been canceled." 

"January 1, 1909, and annually thereafter for nineteen years, provided 
this policy is then and has been in force not less than one year, the insured 
shall be aceredlted with a dlvidend from the company's expense fund upon 
the following basis: A dividend fund shall he accredited annually for 20 
years beginnlng January 1, 1909, and shall consist of and be computed at 
the rate of $1.00 per $1,000 on ail Insurance then in force written in the 
State of Washington by this eompany within 10 years after .Tanuary 1, 190.S. 
The amount of such dividend shall be the insured's pro rata share of said 
fund In the same proportion that the amount of this policy bears to the 
total amount of Washington increasing dividend policies then in force in 
ïvhjch such dlvldends hâve matured." 
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On the lOth day of August, 1909, the plaintiff in this action was 
5ubstituted as beneficiary in the mode prescribed in the policy. The 
premium due and payable on the 5th day of August, 1910, was not 
paid at maturity, nor within the one month's grâce allowed by the 
contract. On the 8th day of October, 1910, the insured, Mary B. 
Kirkendall, executed and delivered to the company her three certain 
promissory notes, for the sum of $25, $35, and $21.40, payable on or 
before the 8th day of January, 1911, on the 8th day of March, 1911, 
and on the Ist day of May, 1911, respectively, for the premium due 
on the Sth day of August, 1910. Each of thèse notes contained the 
following provision: 

"If thls note Is not pald at maturity, policy No. 12131 Issued by the 
Bankers' Réserve Life Company, of Omaha, Nebraska, for which it is given, 
shall be ipso facto nul! and vold, without notice to the maker hereof, and 
without any act on the part of the company, and shall remain so untll re- 
stored as provided by the terms of sald policy." 

On the 13th day of October, 1910, the company acknowledged re- 
ceipt of the above notes in the following letter: 

"We are in receipt of notes, together with health certificate, covering the 
premium on your policy #12131 for current year, which was due August 5, 
1910, for which kindly accept thanks. Your policy tvhich has lapsed is rein- 
stated, suhject to the terms and conditions of the health certlflcate and 
prompt payment of the premium notes when due. The premium receipt has 
been attached to the premium notes and will be sent to you when the last 
note is pald." 

The note maturing on the Sth day pf January, 1911, was not paid 
at maturity, or at ail, and thereafter, on the 30th day of January fol- 
lowing, the insured died in the city of Spokane. 

The foregoing facts appeared on the face of the complaint, which 
contains this further allégation; 

"That In accordance with the terms of sald policy, a dividend became 
due from défendant to Mary B. Kirkendall on January 1, 1911, the amount 
of same being unknown to deceased, the facts on which same is based belng 
solely and wholly in possession of said défendant company, and it was im- 
possible for the said deceased to know, and the sald deceased did not know, 
of the amount, If any, that would become due upon the note given by de- 
ceased which would mature on the Sth day of January, 1911, and no state- 
ment was given eut by the said défendant company to the insured of said 
amount, and by reason of said facts sald deceased was unable to make pay- 
ment, if any was due until she should flrst know the amount required to 
be paid." 

The défendant has interposed a gênerai demurrer, on the ground 
that the complaint does not state facts sufficient to constitute a cause 
of action. 

[1] It seems to be the view of the plaintiff that the three notes 
above described were executed under the provisions of the policy 
which gave the insured thé option at any time to pay the premium 
annually, semiannually, or quarterly, and that the month of grâce 
allowed by another provision of the policy applies to thèse notes. 
This position is untenable. The premium became due on August 4, 
1910, and the month of grâce expired one month later. The premi- 
um was not paid and the policy was forfeited. The policy was there- 
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after reinstated. The three notes were given for a premium long 
past due, and by an express provision contained in the notes them- 
selves the policy was forfeited ipso facto by their nonpayment. 

[2] There is a conflict of authority as to the effect of the failure 
to pay a note given in payment of a premium on life insurance; but 
in the fédéral courts the rule is well settled that failure to pay such a 
note, containing a provision of forfeiture, works an absolute forfei- 
ture of the policy. lowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 
Sup. Ct. 126, 47 L. Ed. 204, and cases there cited. The reason for 
this rule is obvions. Promptness of payment is essential in the busi- 
ness of life insurance. 

"Ail the calculations of the insurance company are based on the hypothesis 
of prompt payments. They not only calculate on the receipt of the premiums 
when due, but on compounding interest upon them. It is on this basis that 
they are enabled to offer assurance at the favorable rates they do. For- 
feiture for nonpayment is a necessary means of protecting themselves from 
embarrassment. Unless it were enforceable, the business would be thrown 
into utter confusion. It Is like the forfeiture of shares in mining enter- 
prises and ail other hazardous undertaklngs. There must be power to eut 
off unprofltable members, or the success of the whole scheme is endangered. 
The insured parties are associâtes in a great scheme. This assoclated rela- 
tion exists, whether the company be a mutual one or not. Each is Inter- 
ested in the engagements of ail ; for out of the coexistence of many risks 
arises the law of average, whieh underlles the whole business. An essen- 
tial feature of this scheme is the mathematieal calculations referred to, on 
which the premiums and amounts assured are based. And thèse calculations, 
again, are based on the assumption of average mortality, and of prompt 
payments and compound interest thereon. Delinquency cannot be tolerated, 
nor redeemed, except at the option of the company. This lias always been 
the understanding and the practice in this department of business. Some 
companies, it is true, accord a grâce of 30 days, or other flxed period, wlth- 
in vvhich the premium in arrear may be paid, on certain conditions of con- 
tinued good health, etc. But this is a niatter of stipulation, or of discré- 
tion, on the part of the particular company. When no stipulation exists, it 
is the gênerai understanding that time is material, and that the forfeiture 
is absolute if the premium be not paid. The extraordinary and even des- 
perate efforts sometimes made, vi'hen an insured person is in extremis, to 
meet a premium coming due, demonstrate the conimon view of this matter. 
The case, therefore, is one in which time is material and of the essence of 
the contract. Nonpayment at the day involves absolute forfeiture, if such 
be the terms of the contract, as is the case hère. Courts cannot with safety 
vary the stipulation of the parties, by introducing equlties for the relief 
of the insured against their own négligence." New) York Life 1ns. Co. v. 
Statham et al., 93 U. S. 30, 23 L. Ed. 789. 

[3] The policy in this case was therefore clearly forfeited by its 
own terms, prior to the death of the insured, unless the forfeiture 
was waived by failure on the part of the company to notify the in- 
sured of the amount of the dividend to which she became entitled 
on January 1, 1911, prior to the maturity of the note, to the end that 
she might know the amount which she was required to pay. That 
the right of the company to claim a forfeiture was thus waived seems 
to be established by the authorities. In Phœnix Ins. Co. v. Dosker, 
106 U. S. 30, 1 Sup. Ct. 18, 27 L. Ed. 65, it was held that: 

"Where the premium is, by the contract, subjeet to a déduction equal in 
amount to the dividend to which the assured is entitled, it is the duty of 
the company to give him such notice of that amount, that he may, in due 
time, pay or tender the balance of the premium." 
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True, the décision in that case was based in a measure upon the 
practice of the company; but in the course of his opinion Mr. Jus- 
tice Harlan said : 

"And the understanding between the parties upon this subject is, in part, 
shown by the practice of the company. Independently of that clrcnmstanee, 
and walvlng any détermination of the question whether the torfelture was 
not absolutely waived by the act of the gênerai agent, in. sendlug notice 
to the Insured after the day flxed for the payment of thepremium due Sep- 
tember 20, 1876, it was, we thlnk, the eompany's duty, under any f air In- 
terprétation of its contract, having reoelved Information as to the post office 
of the ^ssured, to glve seaspnable notice of the amount of dividends, and 
thereby inform him as to the cash ta be pald in order to keep alive the 
pollcy. And if the contract involves some action on the part of the company 
for the purpéfee of determihlng the amount due by way of premlum or as- 
sessment, there Is no forfelture until the assured Is notified of the amount 
to be pald." 25 Oyc. 828, and cases cited. 

If, therefore, the insured in this case was entitled to a. déduction 
from the amount of her note, which became due on January 8, 1911, 
by reason of accrued dividends, it would appear to be the duty of 
the company to give her reasonable notice of the amount of such 
dividends in order that she might pay the balance. 

My views upon this question may change upon a further disclosure 
of the facts, but in the présent state of the record the demurrer will 
be overruled. 



In re FISIIEL, NESSI^ER & CO. 
(District Court, S. D. New York. Deceniber 1, 1911.) 

1. UST7RT (§§ ILS, 11*) — USUKIOUS CONTRACTS— BURDEN OF PBOOF. 

The burden is on one alleging usury to iirove it by clear and satisfac- 
tory évidence, and. it belng largely a question of intent. the unlawful 
usance must hâve been given and retained in pursuance of an agree- 
nier:t, mutual and existing at the Inception of the transaction. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. §§ 308-,323; Dec. 
Dlg. §§ 113, 11.*] 

2. tJsuRy (§ 53*) — TJsuRious Contracts. 

Loans made on assigned unmatured accounts under an agreement re- 
qniring the borrower to pay 6 per cent. Interest and also 5 per cent, on 
the amount of the accounts assigned as a connnission for collection were 
usurlous under the General Business Law of New York (Cousol. I^ws 
1909, c. 20) § 373, which makes the taking of any greater sum for a loan 
than 6 per cent, usury, where, by an additlonal provision, the borrower 
was to do the colleetlng, and the lender agreed that it would bave no 
couuuunlcation with the borrower's customers whose accounts were as- 
signed. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. §§ 114-118; Dec. 
Dlg. § 53.*] 

In the matter of Fishel, Nessler & Co., bankrupts. On report of 
référée as spécial master. Findings reversed. 

Before pétition flled the bankrupts had borrowed, mi assigned accounts, from 
three concerns; i. e.. National Discount Company, Traders' Commercial Com- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, S Rep'r Indexes 



IN EE FISIIEL, NE8SLER & CO. , 413 

pany, and Bloorningdale Bros. In several instances, either liy iuadvertence or 
design, the sanie aceount was asslgned to more than one lender. Kanlcruptoy 
having supervened bet'ore many of the aecomits were due or paid. the trustée 
in liaukruptcy collected the amounts tliereof. Thereupon the three lenders 
above named petitioned for orders re(iuiring the trustée to pay over the 
proceeds of accounts averred to belong to them. Two ipiestions arose 
upon the référence: (1) Whetber the transactions between l)ankrnpts and 
National Discount Company were tainted with usury; and (2) to whom did 
the accounts belong which had been assigiied more than once. 

Mr. Stroock and Chas. Levy, for trustée. 

Mr. Kresel, for National Discount Co. 

Mr. Wolf, for Traders' Commercial Co. and Bloorningdale Bros. 

HOUGH, District Judge (after stating the facts as above). The 
principal question submitted must dépend for solution on the law of 
New York as declared in its statutes and interpreted by its highest 
courts. It is often said that usury consists in exacting a higher rate 
of interest than that authorizèd by law. The expression is colloquial, 
and does not prétend to exactness, yet the idea that usury is allied to 
interest (eo nomine) has appeared in argument, and befogged the 
matter. 

Section 373 of the gênerai business law (Consol. Laws 1909, c. 20) 
déclares that : 

"AU * * * contraets or securities * * * ail deposits of goods or 
other things * * * whereupon or whereby there shall be reserved or 
taken, or secured or agreed to be reserved or taken any greater sum * * * 
or value, for the loan * * * of any nioney (than six per cent, per annum) 
shall be void." 

Language could not be broader or more plain ; and, under it, courts 
are bound to inquire whether by any device, however circuitous, or 
tmder any name, however fair in sound, a borrower is surrendering 
and a lender exacting more for the use of money than an équivalent 
of the légal rate of interest, whether paid in money or otherwise. 

Considering the attitude of most states and countries on this sub- 
ject, the New York act seems archaic, but that can make no différence 
in the duty of courts. Since, however, in order to reveal usury, it 
may be necessary by oral évidence to prove the falsity of paper con- 
traets fair and légal on their face, expérience has shown that the stat- 
ute contains a temptation to rascally borrowers to avoid payment of 
just debts by offering usury as a défense. On this knowledge of hu- 
man weakness are fotmded certain rules of décision — judge made, but 
long since established beyond cavil. 

[1] Thus the burden is on him who allèges usury to prove it by 
clear and satisfactory évidence — the offense is largely one of intent — 
and the unlawful usance must be given and retained in purstiance of 
an agreement, mutual and existing at the inception of the transaction. 
Rosenstein v. Fox, 150 N. Y. 354, 44 N. E. 1027, and cases cited. 

It also happens not infrequently that the lender does more than 
merely hire out his money, and for such additional service he is ep- 
titled to be paid, if the service be actual, and whatever objection there 
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may be to his rate of charge, it cannot be based upon the usury stat- 
ute, unless the whole transaction is plainly bût a covèr for unlawful 
lending. Re Wilde's Sons (D. C.) 133 Fed. 562, and cases cited. 

But if, when ail the évidence and explanations hâve been considered, 
it clearly appears that ail the lender did or expected to do was to 
loan, and ail the borrower got or expected to get, was money, then 
any word or phrase, any collatéral or cotemporaneous agreement by 
virtue of which more than the amount of the lawful rate flows into 
the pockets of the lender, must and should be swept aside, and the 
intended and agreed upon usury denounced. See especially Heiden- 
heimer v. Mayer, 42 N. Y. Super. Ct. 506, affirmed 74 N. Y. 607. 

[2] The facts of this case are not difficult, indeed in one sensé of 
that word, they are not disputed; i. e., it is not denied that certain 
papers were exchanged, and many words spoken, as a resuit of which 
a course of business began some months before bankruptcy and con- 
tinued down to that calamity. The contest rages, not over facts in 
the sensé just illustrated, but over the inferences of intent to be 
drawn from admitted actions. 

The master's finding is that he cannot draw the inference of intent 
necessary to establish the conclusion of usury because the trustée has 
not sustained the burden of proof . This really means that the admit- 
ted facts do not warrant the inference and conclusion above stated; 
and produces for the court a question rather of law than fact, a ques- 
tion, indeed, of "secondary law" as to the sufïîciency of évidence con- 
clusive on the facts, using that word in its simple meaning of things 
seen and heard, spoken, or written. 

In July, 1910, the bankrupts were in straits, and wished to borrow 
on open and unmatured accounts. They sought information from the 
discount company, and received a letter containing the following : 

"We make advances upon outstanding accounts equal to 75% of the net 
face value of the invoices, the other 25% being returned to you when pay- 
ments are made to us. 

"Our commission charge is 5% on the gross amount of business assigned-, 
and toe charge interest on ail loans made at the rate of 6% per annum upon 
daily balances. That is to say, we charge interest at the rate of 6% per 
annum on ail moneys loaned and we crédit your account with interest at 
the rate of 6% per annum upon ail moneys received by us." 

On August 8th they signed a printed form agreement, by which 
they. were to actUally assign and transfer accounts to the discount 
company, and receive a stipûlated percentage of their face by way of 
loan. The agreement was to cover ail future transactions, and ail 
accounts assigned were to be security for ail loans. A regular scheme 
of future business was set forth in this document. It contained es- 
pecially the following sections vital to the présent controversy: 

"Sixth. The customer agrées to pay to the banker in cash or allow the 
banker, if It so elects, to retain from any moneys advanced, collected, or 
received upon the accounts of the customer a commission of 5 per centum 
on the gross amount of accounts of the customer assigned to the banker, to 
relmburse the banker for services rendered or to be rendered in the collection 
of the accounts, such as sending out statements, attending to ail correspond- 
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enee, adjusting returns, allowanees, discounts and investigations with référ- 
ence to same, and for assistlng in extending crédits, securing références and re- 
ports and generally in aiding and assisting the custouier with his crédit de- 
partment. The customer also agrées to reitnburse the banlier for such out- 
lays as exchange on checlis and postage. 

"Sev«nth. The banlter shall further be entitled to charge interest at the 
rate of (69o) six per centum per annum on ail moneys advanced hy it to the 
said customer, and the customer shall be entitled to receive crédit at the 
rate of (6%) six per centum per annum upon ail moneys collected and re- 
ceived by the banker upon accounts transferred to the banker." 

Cotemporaneously with the delivery of this agreement by bank- 
rupts to discount company, the former wrote a letter, as foUows : 

"In signing the inclosed formai agreement, it is agreed and understood that 
pou are at no tvme to hâve any communication whatever lo-ith any of our 
oustomers, and that the accounts are only to be used as collatéral for loans 
made. We are to collect ail outstandings and agrée to indorse and turn 
over the checks to you as received, and If at the expiration of each loan the 
fuU amount is not paid, we are to send our eheck to wlpe eut such loan." 

Ail this was before any loan was made, and in my opinion, if the 
discount company thereafter accepted any ofïerings of accounts from 
bankrupts, it did so under the terms of the letter if such letter in any 
way varied the agreement. On August 9th accounts were assigned 
and accepted and a loan made. The form of loan is significant. A 
clerk of bankrupts made a note (without considération), bankrupts 
indorsed it, and in form sold the note to the discount company, which 
thereupon handed over to them the stipulated percentage of the face 
of assigned accounts accompanying the note. 

Before considering the oral testimony, the efïect of the quoted let- 
ter upon the agreement is to be considered. It absolutely nullified 
the entire considération for the so-called "commission," except as 
follows : 

"For assisting in extending crédits, securing références and reports, and 
generally in aiding and assisting the customer (i. e. this bankrupt) with his 
crédit department." 

Even without other testimony, it is difficult to see how any of thèse 
services could be performed if the discount company forebore any 
communication with the debtors on the accounts assigned. 

As stated by Lewis, the secretary of the discount company, the 
effect of the letter was an agreement on his part that, as long as the 
bankrupts kept their agreement (i. e., paid their clerk's notes when 
due), they might do their own collecting, the company would not 
communicate with their debtors, and he fairly admits that down to 
bankruptcy his company performed "none whatsoever" of the serv- 
ices mentioned in the quoted sixth paragraph of the agreement. The 
inference is irrésistible that the company never expected nor intended 
to perform any of them, and agreed to refrain thereîrom. 

Contracta are to be interpreted on the assumption that they are 
made to be fulfilled and in expectation of fulfillment. Hère the dis- 
count company is conclusively held to hâve agreed to refrain from 
doing any service "whatsoever" in considération of 5 per cent, on the 
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face of tRe assigned accounts, and yet to hav'e iiitended^ to take the 
percentage, and procured the bankrupts' assent thereto. As matter 
of fact some of the loans were repaid before bankruptcy and the 5 
per cent, charged without dissent or complaint. 

After bankruptcy, and when the inabihty of its principal debtor to 
pay became apparent, the discount Company became very active, and 
sought to exercise to the îull its légal ovvnership of the accomits. 
Such activities were not services to the bankrupts, but merely meas- 
ures of self -protection such as any holder of collatéral would naturally 
and legally take. 

To me it appears plain beyond any doubt whatever that the parties 
to this transaction agreed perfectly that, if Fishel would suffer a 
charge of 6 per cent, on money loaned and 5 per cent, on collatéral 
hypothecated therefor, the discount company would forego its usual 
(or at ail events stipulated) method of doing business, and do abso- 
lutely hothing but loan money, unless a breach of contract on Fishel's 
part required them to take further proceedings, but this last the com- 
pany would hâve been obliged to do, agreement or no agreement. 

Cotemporaneous construction, evidenced by the actions of the con- 
tracting parties before breach, shows the discount company in the 
exact position of a lender on collatéral with légal title to the same, in 
efïect a chattel mortgagee, charging by agreement before loan 6 per 
cent, on the loan and 5 per cent, on the face of the collatéral, équiva- 
lent on a 90-day accommodation to over 25 per cent, per annum. A 
plainer case of actual and actually intended usury I cannot imagine. 

The pétition of the National Discount Company is rejected, and it 
is charged with one-third of the expense of the référence. This dis- 
position of the matter probably renders it unnecessary to consider the 
question ofpriorities. It is, however, found that the dates of as- 
signment claimed by the Traders' Commercial Company are estab- 
lished. 

If any further or more definite findings on this head are wanted, 
they may be applied for. 

1 The wovds "intent" and "intended" are used In that somewhat artlfleial 
sensé, so often t'ouud in légal documents. That there was a conscious pur- 
pose to commit the offense of usury, that the lender wished to taiut his con- 
tract with illegallty, is certainly no more true thau that many if not most 
lawbreakers willfully intend crime. A person sui .luris intends to do that 
whlch he wittingly does. Hère the truth was that discount company would 
not loan at 6 per cent. only. There had to be some other source of gain than 
that. Collections at 5 per cent were at once légal and profitable ; and henqe 
the form of contract. Fishel needed the money at almost any price — the exact 
form of price reckonlng was imniaterial to him — but what he could not endure 
was knowledge by his customers of what he was doing. Therefore the minds 
of parties met, on a scheme which ai)peared légal, and was légal if the printed 
agreement told the truth. As for Fishel, he had to pay, and eared not how 
he pald. It was not necessary that the word "usury" should hâve occurred 
to either party. If they intended what amounts to usury, then in légal effect 
they intended usury. 
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In re R. G. WCNDERLY CO. 

(District Court, E. D. l'enusylvania. December 21, 1911.) 

No. 3,849. 

CoRPOEATioNS (§ 440*) — Ctiatïel Moktoages— Autiiority to Give. 

Aet Pa. Ai)ril 22. 1905 (P. L. 280), autborizliig a corporation to mort- 
Rage ifs realor Personal proport.v. riglits, privilèges and fraïu-liises, etc., 
does not authorize a maiiufacturing corporation to niortgii.!;e raw mate- 
rial.s and flnislied product to be bought and niade in the future. 

[Kd. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 1775-1777; 
Dec. P>ig. § 440.*] 

In the matter of the R. G. Wunderly Company, bankrupt. On re- 
view of an order of the référée. Affirmed. 

Calvin F. Smith, for petitioner. 
Kirkpatrick & Maxwell, for trustée, 

J. B. McPHERSON, District Judge. The question now presented is 
of first impression in this state, and requires the court to détermine 
whether the act of 1905 (P. L. 280) has empowered a manufacturing 
corporation in Pennsylvania to mortgage raw materials and finished 
product to be bought and made in the future. The bankrupt duly 
authorized and executed two mortgages in December, 1908, by which 
it conveyed to a trustée for the bondholders : 

<» * * « i^yi j{g property, real, Personal, and mixed. including ail ma- 
cliinery. fixtures. pulleys, beltlng, tools, raw material, and ail otber property 
of the Company, wlietlier on the premises descrlbed or off the said premises, 
incident to tlie business of the said company. 

"Also ail the property of the company, real, Personal and niixed, in pos- 
session or ex])ectauey, now owned or hereafter to be acquired, together with 
ail and singular the tenenients, hereditaments, rights, franchises, privilèges, 
and easements of the said R. G. Wunderly Company, to secure," etc. 

In September, 1910, the company was adjudicated bankrupt, and in 
the following January ail its property was sold discharged of liens 
for $24,000. Of this sum $16,000 was the value of the real estate, 
a planing mill, and fixtures, and it is agreed that this must go to the 
mortgagees. The dispute is over the rest of the fund, which was pro- 
duced by the sale of raw material, of partly finished product, and of 
finished product, the two claimants being the gênerai creditors and 
the mortgage bondholders, the latter asserting priority by virtue of the 
mortgages. 

There is no déniai of the following facts : 

"(22) ïhere was not at the tlme of the exécution and de!n-ery of the mort- 
gages to the trustée any actual possession taken by or delivery to the trustée 
of the luniber and other Personal property sold under i)aragraphs 'second' 
and 'third' for seventy-nine liundred dollars (§7,900.00), nor has there been 
any such possession taken by or delivery to the trustée of same or such as 
has been sold and bought afterwards. 

"(2.3) No records were kept by or for the trustée of the mortgages of the 
lumber and other Personal property purehased and worked up iuto finished 
product and sold from time to time and the lumber and other personal prop- 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 27 
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erty, orîginally upon the premises and owned by the R. G. Wunderly Com- 
pany at the time of the exécution of the mortgages and estimated to be of 
the value of approximately $25,000, was sold from time to time in the or- 
dinary course of business, without consultation with the trustée, nor was 
his consent to the sale of same or any part, thereof flrst had and obtained. 

"(24) The lumber and other Personal property claimed under the mortgages 
constitutes lumber suppUed to make up into finished product, and such 
flnished product and Personal property for sale in the ordinary course of 
business. 

"(25) There was no effort made to keep the lumber and material up to a 
certain figure to correspond with the original amount as a part of the plant 
for the protection of the mortgage indebtedness; but the same were contin- 
ually changing by being worked up into flnished product, sold in the ordinary 
course of business, and new lumber and mill stock purchased for future 
orders, and the amount of lumber and mill stock on hand from time to time 
were solely regulated by the necessities of the business from time to time, 
the demand for flnished product, and the ability to purchase lumber as 
funds permitted. 

"(26) A large part of the lumber, finished product, and Personal property 
sold, the proceeds of which from said sale amounting to $7,900 are now for 
distribution, were purchased from time to time and made up into flnished 
product slnce the date of the mortgages." 

It is certain that no other statute than the act of 1905, except per- 
haps a few statutes of limited range passed before the adoption of 
the présent Constitution, haS authorized a Pennsylvania corporation 
to mortgage its personal property, if that phrase be taken in its or- 
dinary meaning, which does not include fixtures and movables of that 
class. The pubHc poHcy of the state, witnessed by a host of décisions, 
has always been opposed to chattel mortgages, and (subject to some 
exceptions) has always required possession to be transf erred before 
a sale or pledge of personal property becomes valid against other 
creditors of the vendor or pledgor. A court, therefore, may properly 
demand to be clearly satisfied that this long and firmly established 
policy has been abandoned, and should not be content with statutory 
language that is susceptible of more than one construction. 

I do not agrée that the act of 1905 shows clearly that so radical a 
change of policy was intended, and I shall state my reasons briefly. 
The act is a supplément to the act of 1901 (P. L,. 1), whose purpose 
was "to provide for increasing the capital stock and indebtedness of 
corporations." This statute is devoted throughout to the subject 
stated in the title — -the power to increase, and the method of exercising 
the power — and pays no attention to the manner of securing the cor- 
porate indebtedness. Neither "mortgage" nor "property" is men- 
tioned or alluded to from beginning to end. The first section author- 
izes any corporation created by gênerai or spécial law to increase its 
capital stock and indebtedness to such an amount as it may deem 
necessary to carry on and enlarge its corporate business and purposes. 
The second section deals with the method of increase, requiring a 
resolution of the board of directors, and afterwards the consent of 
the stockholders ascertained at a carefully regylated élection. The 
third section requires the corporation to certify such consent to the 
Secretary of the Commonwealth, and to certify also the actual in- 
crease whenever it shall be made. The fourth section provides that 
this method need not be resorted to "in the case of indebtedness con- 
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tracted in the usual course of corporation business," and adds certain 
provisions that are not now relevant. It is clear that the method of se- 
curing corporate indebtedness was not in the mind of the Législature. 
It is nowhere referred to, for the purpose of the act was simply to 
provide that stock and indebtedness might be increased to an unlimited 
amount, and to require that corporate action to this end should be 
taken by a prescribed method. 

The act of 1905 is a supplément to the first section, and I quote the 
latter act in f ull : 

"Section 1. Be it enaeted &c., That the flrst section of the act, entitled 'An 
act to provide for increasing the capital stock and Indebtedness of corpora- 
tions,' approved the ninth day of February, Anno Domini one thousand 
nlne hundred and one, whlch reads as follows: 

" 'Section 1. Be it enaeted, * * * that the capital stock or indebtedness, 
or both, of any corporation created by gênerai or spécial law may, with the 
consent of the persons or bodles corporate holding the largest amount in 
value of its stock, be increased to such an amount in the aggregate of each 
as it shall deem necessary to accomplish and carry on and enlarge the business 
and purposes of the corporation. Such Increase of either may be made at 
once or from tlme to time, as the stockholders aforesaid shall détermine,' 
be and the same is hereby amended so as to read as follows: 

"Section 1. Be it enaeted, • * * that the capital stock or indebtedness, 
or both, of any corporation created by gênerai or spécial law may, with the 
consent of the persons or bodies corporate holding the larger amount in 
value of its stock, be increased to such an amount in the aggregate of each, 
toithout regard to the amount of the other, and regardless of any limitation 
upon- the amount of either, prescrihed in any gênerai or spécial law régulât- 
ing any such corporation, as it shall deem necessary to accomplish and carry 
on and enlarge the business and purposes of such corporation. Such Increase 
of either may be made at once or from time to time, as the majority in 
interest of the stockholders shall détermine, as aforesaid ; and upon the ati- 
thorizing of any smoh increase of in-debtedness ft?/ the stoclcholders of such 
corporation, in the rnanner hereinafter provided, it shall fie laicful for such 
corporation to secitre the payrnent of the principal or interest, or ioth, of ail 
or any part of such indehtedness, by mortgage, deed of trust, or other pledge 
or conveyance, ty toay of security, of ail or any part of its rcal and Personal 
property, rights, privilèges, and franchises, and in such manner and, upon 
such terms as its ioard of directors ma/y détermine." 

The second of thèse italicized passages is supposed to overturn the 
settled policy of the state during more than a century, and to authorize 
any corporation having capital stock to make a chattel mortgage; the 
argument being that this has been accomplished by the mère insertion 
of the Word "personal." I am unable to assent to this conclusion, It 
is manifest that the act has made no attempt to answer the grave 
questions that must suggest themselves at once to any ordinarily in- 
telligent mind that undertakes to deal with so radical a change in the 
law of Pennsylvania. For example: How is constructive notice of 
the mortgage to be given ? At présent, chattel mortgages are not em- 
braced within the recording acts, and therefore, even if such a mort- 
gage should be actually spread upon the record, it would affect no 
one with notice unless he knew of it in fact. Hâve the recording acts 
been changed by implication so that the record of a chattel mortgage 
is now constructive notice to ail the world? Is the mortgage good 
without change of possession, even if it be recorded? What is the 
etïect o£ an unrecorded mortgage? Does a recorded mortgage give 
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a lien that follows tlie chàttel into tlie hands of a purchaser for value? 
If SO, how can a manufacturi.ng or trading corporation transfer title 
to a buyér of its goods?-''And how can such a corporation carry on 
business after it bas mortgaged its movables? Does tbe power ex- 
tend only to chattels tben ownéd, or does it cover âf ter-acquired prop- 
erty also? Is af ter-acquired property to be a mère substitute for prop- 
erty that may bave been sold, or is it to be an additional subject of 
the lien? Thèse and many other 'questions would need to be consid- 
ered and answered before such a subject could be properly treated by 
législation. (I may suggest, also, in passing, that a constitufional ques- 
tion would be immediately pfesented to the courts:. If the act does 
authorize chattel mortgages, the authority is given to certain corpora- 
tions only — ^not to ail corporations, and not to individuals. Does this 
make the act "spécial"? If so, it violâtes article 3, § 7, of the Penn- 
sylvania Constitution, which forbids the General Assembly to pass a 
spécial law "authorizing the création, extension or impairing of liens.") 
It seems incredible that thèse and other perplexities, reasonably ap- 
parent aS they are upon a f ew moments' reflection, shoUld not hâve 
been seen by the Législature, or should bave been deliberately turned 
over to the courts for such solution as might be possible. Especially 
does this seem incredible, when a construction is apparent, as it seems 
to me, that gives effect to ail the words of the act, and does no vio- 
lence to existing and long-established policy. It v^^ill be observed. that 
the corporation is authorized to secure its indebtedness, not merely 
by a mortgage lien, but by varions forms of security — "mortgage, deed 
of trust, or other pledge or conveyance by way of security" — and it 
is authorized to employ thèse forms in dealing with the varions kinds 
of property in its ownership — "real and personal property, rights, 
privilèges, and franchises." Moreover, thèse securities may be em- 
ployed "in such manner and upon such terms as the board of directors 
may détermine." Is it not reasonable to believe that this whole passage 
was intended as a gênerai statement, to the effect that the corporation 
might use its property to secure its indebtedness and might use it by 
employing whatever forms of security might be appropriate to the 
several kinds of property according to the law of the state? The 
spirit of the rule of construction, reddendo singula singulis, seems to 
offer a sufficient solution of the difficulty. In effect, the Législature 
seems to say : 

"Secure your Indebtetlness as you choose, wsing the metliod that is ap- 
propriate for the particnlar kind of property. Some kinds may be mortgaged, 
some may be pledged, some may be otherwise coiiveyed. No restriction is 
put upon you except the established rules that hâve been already laid down 
by other statutes, or by the courts." 

At ail events, this is the construction that appeals to my judgment; 
and, in the absence of a binding décision by the Suprême Court of the 
State, I adopt it as correct. 

It follows that the référée was right in ref using to award the bal- 
ance of the fund to the trustée under the mortgages. It belongs to 
the gênerai creditors. 

His order is therefore affirmed. 
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Ex parte BASS. 
(Circuit Court, W. D. Arkausas, Harrlsou Division. Jainiary 1, 1912.) 

Courts (S 405*) — Comity— State and Fédéral Courts. 

A fédéral Circuit Court will uot <leteriuiiie the constitutioiiality as 
ai)plled to Interstate business of a state statute requiriu;,' cerlaiii sales 
agents to procure a liceuse in a halieas corjins proceediujî to procure the 
diseharge of one eharged wltli violatins the statute. wbere it aiipears 
tbat the cinestion has been passed upou by the Suprême Court of the 
state, and tbat proceedinss to review tbat décision are i)endiiig In the 
United States Suprême Court, and where it ajipears tbat petitioner's Per- 
sonal liberty is not so much involved as the désire of hi.s employer to 
transact business in the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1.37G-13S5 ; Dec. 
Dig. j 495.* 

Conclusiveness of judgnient between fédéral and state courts, see note.s 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 0. G. A. 478; Union 
& Planters' Bank v. City of Jlemphis, 49 C. C. A. 468.] 

Pétition by W. K. Bass for writ of habeas corpus. Writ dis- 
charged, and petitioner remanded. 

J. Merrick Moore and A. C. Lyon, for petitioner. 
Prentiss Rowe, for respondent. 

YOUMANS, District Jtidge. In this case a writ of habeas cor- 
pus was issued on the follovving pétition : 

"Cornes now your petitioner, W. K. Bass, and respectfully shows to the 
court tbat he is a citizen of the United States, and a citizen and résident of 
the state of Texas; that he is a salesman or drununer actlng as agent and 
représentative for the Spaulding Manufacturing Company, of Grlnnell, lowa, 
a copartnership, ail members of which are citizens of the United States and 
citizens and résidents of the state of lowa; that your petitioner is engaged 
in the business of selling buggies and spring wagons by sample in the state 
or Arkansas, by taking orders therefor for future delivery, said buggies or 
spring wagons to be thereafter shipped from the warehouse of the Spaulding 
Manufacturing Company at Sellgman, Mo., to said purcha.sei's lu the state 
of Arkansas, In pursuance of the orders taUen therefor by your petitioner ; 
that your petitioner has shown hls sample vehicle to numerous parties wlth- 
in the state of Arkansas, and bas taken orders from numerous purehasers for 
vehicles to be delivered as aforesaid, but that no vehieles whatever hâve yet 
been delivered to any purehasers in pursuance of said orders thus taken by 
your petitioner; that said vehicles are shiiiped into Arlvansas only after 
orders hâve heen secured for each vehicle, and are shipped to be applied on 
said orders, said vehicles after orders are received for same being loaded 
on the cars at Sellgman, Mo., each being separated into packages, tagged 
with the name of the purehaser, and being unloaded after delivery at destin- 
ation, put together and directed delivered to purehaser by a dellveryman of 
said Spaulding Manufacturing Company; that while engaged iu the per- 
formance of his duties a.s such salesman or agent aforesaid in Boone county, 
Ark., your petitioner was on or about the 29th day of November. A. D. 1911, 
arrested and taken into custody by 0. B. Francis, deputy constable of Boone 
county, Ark., who is a citizen and résident of Boone county, Ark., under and 
by vlrtue of a certain warrant of arrest issued by J. W. Andrews, ju.stice 
of the peace of Boone county, Ark. ; that ever siuce said 29th day of Novem- 
ber. A. D. 1911, your petitioner has been and now is in the custody of 
said C. B. Francis, deputy constable of Boone county, Ark., in the town of 
Harrison, Ark., and has been since said date, and now is, restralned of his 

*For otber cases see same topie & § kdmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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liberty by the sald C. B. Francis, deputy constable of Boone county, Ark., 
havlng on the 29th day of Novèmber, 1911, been convicted and fined In tlie 
sum of $200 by the justice of the peace ; that your petltioner is Informed 
and believes that sald warrant of arrest and sald proceedlrigs thereunder 
were Issued' and taken nnder the assumed authorlty purported to be con- 
ferred by a certain act of the General Assembly of the state of Arkansas 
(known as Aot 97 of Laws 1909 of Arkansas, page 292) ; that said act of the 
State of Arkansas is Inconsistent wlth and répugnant to article 1, § 8, of the 
Constitution of the United States, which provides that Oongress shall hâve 
power to regulate commerce among the several states; that sald act of the 
state of Arkansas is inconsistent vpith and répugnant to article 4, § 2, of 
the Constitution of the United States, which provides that the cltlzens of 
each state shall be entitled to ail privilèges and immunities of the cltlzens 
in the several states; that said act of the state of Arkansas is ihconsistent 
vylth and répugnant to the fourteenth amendment to the Constitution of the 
United States, vrhlch provides that no state shall deprlve any person of llfe, 
liberty, or property vs^lthout due process of law, nor deny to any person 
vs^lthin its jurlsdlctlon the equal protection of the lavrs; that by reason of the 
premisea said act of the state of Arkansas is whoUy void and of no effect, 
and confers no jurlsdlctlon vyhatever upon officers of the state of Arkansas 
who attempt to enforce it; that sald warrant of arrest sets out no crime, 
under the laws of the state of Arkansas or of the United States, and is 
llkewise whoUy void and of no effect, and the arrest of yoùr petitioner there- 
under is wholly illégal and void, and said justice was wholly wlthout jurls- 
dlctlon to try or convlct your petltioner as aforesaid, and that said judg- 
ment and conviction are wholly void; that your petitioner has commltted no 
act or acts which violate any valld law of the state of Arkansas or of the 
United States, and your petltioner is being restrained of hls liberty wlthout 
authorlty of law, and is in custody in violation of the Constitution of the 
United States. 

"Your petitioner further shows to the court that he is engaged in the 
business of a travellng salesman and of solicitlng orders for vehlcles by the 
use of a sample for hls employers, the Spauldlng Manufacturing Company, 
of Grinnell, lowa, and that, In the pursult of his sald business or occupa- 
tion, he has a rlght to and désires to and will continue to carry on said busi- 
ness within tjie state of Arkansas, and that, in conséquence thereof, your 
petitioner believes that he will be subjected to numerous and repeated ar- 
rests and imprisonments under said Invalid law for eacii sale made or order 
taken or made, and that he wlU be constantly and repeatedly arrested and 
prosecuted for engaglng in legitimate Interstate commerce, and for dolng 
acts which are authorlzed and permltted . and protected by the Constitution 
of the United States. 

"Your petltioner further shows to the court that hls employers, the Spauld- 
ing Manufacturing Company, of Grinnell, lowa, hâve varions other travellng 
salesmen ready to carry on their employaient or business in llke manner 
in varions parts of the state of Arkansas, solicitlng orders and carrying on 
business in preclsely the same way as your petltioner, who will in like man- 
ner be subjected to repeated arrests and prosecutions under sald invalid 
Arkansas law, and be compelled to suffer , repeated imprlsonment or furnish 
large amounts of money for bonds and expenses and costs, wlth the resuit 
that the lawful business of your petitioner and of his associâtes and of their 
employer, the Spauldlng Manufacturing Company, will be totally destroyed 
and annihilated unless prompt and effective relief be given as prayed for 
herein. 

"Your petitioner further shows to the court that many other travellng 
salesmen, canvassers, or drummei;s employed by other concerns or companles 
In varions states outslde of the state of Arkansas will be prevented and 
prohibited from carrying on lawful Interstate commerce for their employers 
wlth cltlzens of the state of Arkansas, and that in the conduct of their law- 
ful Interstate business they will be subjected to repeated arrests and im- 
prisonments under said invalid Arkansas law, and that their lawful business 
in engaglng in Interstate commerce will be entirely destroyed and prohibited 
unless relief is given as prayed for herein. 
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"Wherefore, your petitioner prays that a writ of habeas corpus may issue 
from thls court, addressed to the said C. B. Francis, coinmanding Wm to 
bring the body of your petitioner fortliwitli before this court, and then and 
there show the cause of liis détention; and your petitioner prays that he 
may hâve judgment discharging hlm forthwith from custody." 

For return to the writ the deputy constable, C. B. Francis, states 
that he holds the petitioner "by virtiie of a warrant of commitment 
issued by J. W. Andrews, justice of the peace," a copy of which com- 
mitment is attached to his return and made part thereof. The com- 
mitment, omitting the formai parts and the signature, is as follows : 

"Whereas, on the 29th day of November, 1911, the above-named défendant, 
W. K. Bass, was before me as justice of the peace, in Harrison township, 
in Boone county, Arljansas, convicted of the crime of peddling carriages and 
haclcs without license in violation of the acts of Arliansas in Session Acts of 
1909, at pages 292 and 293, and iined the sum of .$200 and costs of said prose- 
cution: Now, therefore, yen are hereby commanded to talie into your custody 
the said W, K. Bass and him safely deliver to the jailer of Boone county, Ar- 
ljansas, to be by him conflned as provided by law, until dlscharged by pay- 
ment of said fine and costs or duly dlscharged as the law provides. 

"The said défendant having announced in open court that he would not 
pay said fine and costs, 

"Glven under my hand as such justice of the peace on this November 29th, 
1911." 

At the hearing it was admitted by the attorney for the deputy con- 
stable that the allégations of fact in the pétition were true. The 
discharge of the petitioner ;is sought on the ground that the act of 
the General Assembly of the state of Arkansas under which the peti- 
tioner was convicted in its application to the facts in his case is ;con- 
trary to the Constitution of the United States. The act in question 
is as follows : 

"Section 1. That hereafter before any person, either as owner, manu- 
facturer or agent, shall travel over and through any county and peddle or 
sell any llghtning rods, steel stove range, eloclc, pump, buggy, carrlage, or 
other vehicle, or either of said articles, he shall procure a license as herein- 
after provided from the county clerk of such county, authorlzing such per- 
sons to conduct such business. 

"Sec. 2. That before any person shall travel over or through any county 
and peddle or sell any of the articles mentioned above he shall pay Into the 
county treasury of such county the sum of .$200.00, taking the receipt of the 
treasurer therefor, which reeeipt shall state for what purpose the money 
was paid. The county clerk of such county upon the présentation of such 
certiflcate shall take up the same and issue to such person a certificate or 
license, authorlzing such per.son to travel over such county and sell such 
articles, or article, for a perlod of one year from the flrst day of January 
preceding the date of such license. 

"Sec. 3. Any person who shall travel over or through any county in this 
state and peddle or sell, or offer to peddle or sell any of the above enumerated 
articles without first procurlug the license herein provided for shall be deemed 
guilty of a misdenieanor, and, upon conviction, shall be flned in any sum 
not less than $200.00, nor more than $300.00. 

"Sec. 4. That any person who shall travel over or through any county in 
this state and peddle or sell any of the articles mentioned above, shall be 
deemed and held to be a peddler, under the provisions of this act. 

"Sec. 5. Ail laws and parts of laws in conflict with this act are hereby 
repealed and this act shall take eflfect and be in force from and after its 
X>assage." 
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This act was held to be constitutional by the Suprême Court of 
Arkansas in the case of Ex parte Byles, 93 Ark. 612, 126 'S. W. 94. 
Afterwards the same act was, by a divided court, held not to be iu- 
consistent with, or répugnant to, the commerce clause of the fédéral 
Constitution. Crenshaw v. State, 95 Ark. 464, 130 S. W. 569. It is 
admitted by the attorneys for the petitioner that both of thèse cases 
hâve been taken to the United States Suprême Court on writs of er- 
ror, and that they are now pending in that court. Therefore the lirst 
question to be considered hère is that of comity. What is the duty of 
a fédéral court under those circumstances ? 

In the case of Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 
E. Ed. 868, the Suprême Court formulated a rule to govern fédéral 
courts in application for habeas corpus for the discharge of persons 
in the custody of state officers. In the opinion in that case the court 
said: 

"We cannot suppose that Coiigress inteuded to eompel those courts, by 
sueh means, to draw to themselves, in the first instance, the control of ail 
criminal prosecutions commenced In the state courts exercising autliority 
within the same territorial liuiits, wliere the accused claims that he is held 
in custody in violation of the Constitution of the United States. The injunc- 
tion to hear the case sunnnarlly. and thereniwn 'to dispose of the party as 
law and justice require,' does not depi'ive the court of discrétion as to the 
time and mode in which it will e.xert the powers conferred upon it. That 
discrétion should be exercised iu the light of the relations existing, under 
our System of government, between the judieial tribunals of the Union and 
of the States, and in récognition of the fact that the public good requires 
that those relations be not disturbed by unuecessary confliet between courts 
equally bouhd to guard and protect rights secured by the Constitution. When 
the petitioner is in custody by the state authority for an act done or omitted 
to be done in pursuance of a law of the United States, or of an order, pro- 
cess, or decree of a court or judge thereof, or where, being a subject or citi- 
zen of a foreign state, and doniiciled therein, he is in custody, under like 
authority, for an act done or omitted under any alleged rlght, title, authority, 
privilège, protection, or exemption claiined under the commission, or order, 
or sanction of any foreign state, or under color thereof, the validity and ef- 
fect whereof dépend upon the law of nations — in such and like cases of 
urgeney, involving the authority and opérations of the gênerai government. 
or the obligations of this country to, or its relations with, foreign nations, 
the courts of the United States hâve frequently iuterposed by writs of habeas 
corpus and discharged prisoners who were held iu custody under state au- 
thority. So, also, when they are in the custody of a state offlcer, it may be 
necessary, by use of the writ, to bring them iuto a court of the United States 
to testify as witnesses. The présent cases involve no sueh considérations. 
Nor do their circumstances, as detailed in the pétitions, suggest any reason 
why the state court of original jurlsdiction may not witliout interférence 
upon the part of the courts of the United States pass upon the question 
which is raised as to the constitutionallty of the statutes under which the 
appellant is indicted. The Circuit Court was not at llberty, under the cir- 
cumstances disclosed, to présume that the décision of the state court would 
be otherwise than is required by the fundamental law of the land, or that it 
would disregard the settled principles of constitutional law announced by 
this court, upon which is clearly conferred the power to décide ultlmatel.v 
and tinally ail casés arising under the Constitution and laws of the United 
States." 

The pétition for writ of habeas corpus in that casç was after in- 
dictment, but before trial in the state court. 
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In the case of Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 323, 42 

L. Ed. 748, the court said : 

"The court below had juriscUftion to issue the wiit and to décide the 
questions which were argued before it. Ex parte Royall, 117 U. S. 241 [6 
Sup. Ct. l'.'A, 29 L. Ed. 868] ; Whitten v. Tonilinson, 160 U. S. 231 [16 Sup. 
(jt. 297, 40 L. Ed. 406|. In the latter case uiost of the prior authorities are 
nieutioned. Eroui thèse cases it clearly appears, as the settled and proper 
jtroeedure, that \yhile Circuit Courts of the United States hâve .lurisdiction, 
uuder the circuiustances set forth in tUe foregoing statemeut, to issue the 
writ of habeas cori.ms, yet those courts ought not to exercise that jurisdietion 
liy tlie discharge of a prisoner uuless in cases of peculiar urgency, and that, 
iustead of discharging, they will leave the prisoner to be dealt with by the 
courts of the state; that, after a final détermination of the case by the state 
court, the fédéral courts will even then generally leave the petitioner to bis 
remedy by writ of error from this court. The reason for this course is ap- 
parent. It Is an exceedingly délicate jurisdietion given to the fédéral courts 
by which a person under an indictment in a state court and subject to its 
laws may, by the décision of a single judge of the fédéral court, upon a writ 
of habeas corpus, be talsen out of the custody of the offieers of the state and 
tinally discharged therefrom, and thus a trial by the state courts of an In- 
dictment found under the laws of a state be finally prevented." 

In that case the writ was applied for after indictment, and before 
trial in the state court, but the allégation was made that the trial 
was purposely delayed. Notwithstanding that fact, the décision of 
the lower court discharging the petitioner was reversed, and it was 
directed that an order be entered remanding him to the custody of 
the state offieers. 

In the case of Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct.. 
455, 45 L. Ed. 639, it was alleged in the pétition that the petitioner had 
been cotivicted in the municipal court of Minneapolis, and had been 
adjudged to pay a fine, and, in defanlt thereof, to be committed to 
the workhouse for 30 days. He was discharged by the Circuit Court. 
In the opinion in that case the court said: 

"We bave held, upon full considération, that, although under exlsting 
statutes a Circuit Court of the United States bas jurisdietion upon habeas 
corpus to discharge froni the custod.y of state offieers or tribunals one re- 
strained of his liberty in violation of the Constitution of the United States, 
it is not required in every case to exercise its jjower to tliat end immediately 
upon application being made for the writ." 

Further, in the same case, the court said : 

"The présent case does not couie within any of the exceptions to the gên- 
erai rule announced in the ca.ses above cited. It is not in any légal view one 
of urgency. The accused does not, in his application, state any reason why 
he shtmld not be reciuired to bring the question involved in the prosecution 
agninst him before a higher court of the state and Invoke its power to dis- 
(liarge him if in its judguient he is restrained of his liberty in violation of 
the ( 'onstitution of the United States. It cannot be assumed that the state 
court will hésitât e to enforce any rights secured to him by that instrument; 
for upon them ei|ually with the courts of the Union rests the duty to main- 
tain the suprême law of the land. Kobb v. Connolly, 111 U. S. 624, 637 [4 
Sup. Cf. 544. 28 E. Ed. 5421. If the state court declined to recognize the 
fédéral right si)ecially clainied by the accused, the case could be brought 
hère for review." 

It is thus seen that the rule in the Royall Case is extended so that 
the line of procédure is stated to be an appeal to the highest court of 
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the State having jurisdiction, and a writ of error frbm it to the Su- 
prême Court of the United States. 

In the case of Reid v. Jones, 187 U. S. 153, 23 Sup. Ct. 89, 47 Iv. 
Ed. 116, the court said: 

"One convlcted In a state court for an alleged violation of the crlmlnal 
statutes of the state, and who contends that he Is held In violation of the 
Constitution of the United States, mnst ordinarlly flrst take his case to the 
highest court of the state, In which the judgment could be réviewed, and 
thence bring it, If unsuceessful there, to this court by writ of error; that 
only in certain exceptional cases, of whlch the présent Is not one, will a Cir- 
cuit Court of the United States, or this court upon appeal from a Circuit 
Court, intervene by writ of habeas corpus in advance of the final action by 
the highest court of the state." 

The rule was restated in the case of Drury v. Lewis, 200 U. S. 1, 

26 Sup. Ct. 229, 50 L. Ed. 343, and Urquhartv. Brown, 205 U. S. 179, 

27 Sup. Ct. 459, 51 L. Ed. 760. The rule so announced was applied 
in the case of Ex parte Crowder (C. C.) 171 Fed. 250, and Ex parte 
Counort (C. p.) 188 Fed. 398. 

It is contended that it would avail the petitioner nothing to appeal 
from the judgment of the justice of the peace, because the Suprême 
Court of the state has already declared the act applicable to the char- 
acter of business that he was conducting. I do not think that that is 
a sufficient ground for an exception to the rule above stated. Be- 
sides, I cannot but believe that the petitioner was well advised of the 
act in question and the construction placed thereon by the Suprême 
Court of Arkansas before he ùndertook to take orders in this state 
for his principal. It appears on the face of the pétition that he is the 
agent of the Spaulding M anufacturihg Company, of Grinnell, lowa. 
In the case of Ex parte Crowder, supra, in which the writ was dis- 
charged and the petitioner remanded to the custody of the state of- 
ficers, the petitioner was also an agent of the same company. The 
principal, at least, was well advised of the rule above ref erred to. It 
is fair to présume that the petitioner was informèd of it before he 
entered this state. Be that as it may, there is no such urgency shown 
in this case as would warrant this court in anticipating the décision 
of the Suprême Court of the United States on the question of the 
constitutionality of the act under which petitioner was convicted. In 
the case of Minnesota v. Brundage, supra, the court said : 

"We do not thinlî that the exercise by a fédéral court of Its power upon 
habeas corpus to dlsehargé one held In custody by the state authorities and 
charged wlth a violation of a state enactment should be nmterially control- 
led by any considération of the extent of particular business interests that 
may be affected by a prosecutlon instituted in a state tribunal against him, 
or of the indirect éfCect of his détention in «ustody upon the rights of the 
gênerai public." 

It is évident in this case that the personal liberty of the petitioner is 
not so much inyolved as the désire of his principal to do business in 
the state of Arkansas. It is morç important that there should be an 
orderly administration of the law than that the right of the peti- 
tioner to sell buggies in Arkansas, without paying a license for the 
privilège, should be immediately declared. It is better to postpone 
the exercise of a constitutional right for a time than to attempt to 
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short-circuit the approved course of procédure by which the délicate 
balance between state and fédéral courts is preserved. This may ne- 
cessitate some delay, but delay is incident to the enforcement of any 
right by légal methods. The facts in this case do not show such a 
condition as would justify a fédéral court in assuming jurisdiction 
and discharging the petitioner. It is unnecessary to pass on the ques- 
tion as to whether petitioner was or was not engaged in Interstate 
commerce. 

It is ordered that the writ be discharged, and that the petitioner be 
remanded to the custody of the deputy constable. 



BRANN V. BELL et al. 

BELL et al. V. BRANN, 

(Circuit Court, E. D. Oklahoma. February 20, 1911.) 

No. 869. 

1. Indiaïns (§ 18*) — Lands— Allotment to Dbceased Membees on Cbeek 

TBIBE— CONSTEUCTION OF TkEATÏ— "DESCEND." 

In the original Creek Agreement, ratifierl by Act March 1, 1901, c. 676, 
§ 28, 31 Stat. 869, whicli provided that, in case of the death of a x)erson 
entitled to enrollment as a member of the tribe, his distrlbntive share 
of its lands and money, to which he would hâve been entitled If living, 
Bhould descend to his heira according to the laws of descent and distri- 
bution of the Creek Nation, and be allotted and distributed to them ac- 
cordingly, the word "descend" is not used in its strict légal sensé, but 
as meanlng that the lands and property of the deeeased member shall be 
allotted to the same persons who would hâve inherited if such member 
hâd survived to receive the allotment, and such persons took no vested 
Interest before allotment. Hence, where such deeeased member had not 
been enrolled and no allotment had been made at the time of taking 
eflfect of the Supplemental Agreement, ratified by Act June 30, 1902, e. 
1323, 32 Stat. 500, which by section 6 repeals such provisions "in so far 
as they provide for descent and distribution according to the laws of the 
Creek Nation," and provides that such descent and distribution shall be 
In accordanee with chapter 49 of Mansfleld's Digest of the Statutes of 
Arkansas, the later provision governs, and title to the allotment, when 
made, passes to those who would inherit under the Arkansas statute. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. 
§18.» 
For other deiinltions, see Words and Phrases, vol. 3, pp. 2012-2014.] 

2. Indians (§ 18*)— Lands— Descent— Illegitimacy. 

Under Mansfleld's Dig. § 2524 (Ind. T. Ann. St. 1899, § 1822), providlng 
that "illegltimate children shall be capable of inheriting and transmit- 
ting the inheritance on the part of their mother in like manner as if 
they had been légitima te of their mother," and which by the Supple- 
mental Creek Agreement, ratified by Act June 30, 1902, c. 1323, 32 Stat. 
500, is made to govern the desce.'it of lands of members of the tribe who 
dîed before an allotment was made, the illegltimate half-sister of such 
a deeeased member, having the same mother, may inherit from him, re- 
gardless of her illegitimacy. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. 
8 18.*] 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by James Brann against L,. A. Bell and others to 
remove cloud from title, and cross-bill by défendants to recover the 
land in question. On preliminary hearing to settle law of descent 
applicable. 

A. A. Davidson, Butte, Boone & Johnson, and Veasey & Rowland, 
for plaintiff. 
Geo. S. Ramsey, C. L,. Thomas, and Robert F. Blair, for défendants. 

CAMPBEIvL-, District Judge. At the hearing of this case, cer- 
tain questions of law arose which it appeared to the court should 
be determined before taking up the questions of fact involved, 
for the reason that it appeared that the ultimate facts neces- 
sary to be determined would dépend somewhat upon whether the 
cotirt should find the law as contended for by the plaintiffs or the 
défendants. The court, having heard the argument of counsel, and 
having considered the briefs filed upon both sides, has reached cer- 
tain conclusions as to the law of the case, which will be briefly stated 
in this mémorandum, not filed as a formai opinion in the case, but 
merély a mémorandum so that in the future progress of the case coun- 
sel may understand the court's conclusions as to the law involved. 

[1] Garfield Colbert was a Creek freedman, entitled to enroUment 
on the Creek freedman roll under the provisions of both the Original 
and Supplemental Agreements. He was living on April 1, 1899, and 
died subsequently, in either the same or the following year. At the 
time of his death he was a minor, unmarried, and intestate, not hav- 
ing been enrolled on the final roll, nor having selected his allotment. 
Under the provisions of section 28 of the original Creek Agreement 
(Act Cong. March 1, 1901; 31 Stat. 869), his name was entitled to 
be placed upon the freedman roll of the Creek Nation, and his dis- 
tributive share of the lands and money of the tribe, to which he would 
hâve been entitled if living, it was provided, should "descend" to his 
heirs according to the laws of descent and distribution of the Creek 
Nation, and be allotted and distributed to them accordingly. Appli- 
cation for his enrollment was made in 1906, and he was accordingly 
enrolled as a freedman citizen of the Creek Nation, and his enroli- 
ment was approved by the Secretary of the Interior in June, 1906. 
On July 9, 1906, the land in controversy, together with other land, 
was set apart by the Commission to the Five Civilized Tribes in the 
name of Garfield Colbert, deceased, as the allotment to which he would 
be entitled if living, and certificate of allotment was issued by the 
commission on that date. On May 24, 1907, patent was executed to 
said land, Garfield Colbert beîng the grantee named thfrein. In the 
meantime, and prior to the sélection of the allotment, the Supple- 
mental Creek Agreement (Act June 30, 1902, c. 1323, 32 Stat. 500) 
had been entered into between the United States and the Creek Na- 
tion, and had become effective. By section 6 of that agreement it 
was provided: 

"The provisions of the act of Congress approved March 1, 1901, * * * 
in so far as they provide for descent and distribution according to tlie liiws 
of the Creek Nation, are hereby repealed, and the descent and distrlhntio i 
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of land and nioney provided for by sairl act, shall be iu accordance with 
Chapter 49 of Mansfleld's Digest of tlie Statutes of Arkansas, now In force 
in tbe Indian Territory." 

While the land in this case cannot be said to "descend" from Gar- 
field Colbert to his heirs because the title never vested in him, still it 
was no doubt used advisedly by Congress and the Creek Nation, with 
intent that the title should pass as if the deceased member of the tribe 
had survived to receive his allotment. As said by Judge Amidon in 
Shulthis V. McDtougal, 170 Fed. 529, 95 C. C. A. 615: 

"The Word 'descend' is, of course, Inapplicable to the actual contingency 
provided for by the statute, because that contingency contemplâtes the death 
of the child before he had actually become seised of any interest in the land. 
The Word 'descend' is a Word of art, and indicates the transference of prop- 
erty by inheritance. If any signiflcanee is to be given to it, as used in this 
section, it must be held that the intent of the parties to the agreement was 
that the land should pass to the same persons and in the same proportions 
as it vvould bave passed If the child had dled seised of it. Any other con- 
struction simply oblitérâtes this word, and makes the land pass to the par- 
ties who are heirs directly by allotment from the tribe. The statute itself 
not only déclares that it shall 'descend,' but also déclares that it shall be 'al- 
lotted and distributed' to the heirs. It is manifest, therefore, that both 
ideas were in the mlnds of the parties to the agreement. This construc- 
tion receives further support by the gênerai scheme whieh the fédéral govern- 
nient and the Creek Nation formed for the disposition of the tribal property. 
The flrst requisite for the partition of the tribal estate in severalty among 
its members was to aseertain and legally establish who were menibers of the 
tribe. By reason of the many intermarriages between members of the tribe 
and members of the white and negro races, and by reason of the fraudulent 
claims to membership, the ascertainment of the particular persons who were 
In fact entitled to such membership proved a much more difficult task than 
was at flrst antlcipated. The commission was empowered and dlrected to 
prépare such a roll. This work not only required much Investigation on its 
part, but resulted in voluminous litigation. Instead of being the work of 
months, it proved to be the work of years. In the meantime, however, the 
membership of the tribe was constantly undergoing change by birth and 
death. In order to provide for ail members of the tribe who were born sub- 
séquent to the beginning of the enrollment, the date of right to enrollment 
was twice set forward, the statute last quoted flxing the latest date. By 
reason of thèse facts, when the roll was completed, it contained more nauies 
than there were members in being. The roll, however, furnished the basis for 
the division of the tribal estate. Every person whose nanie was entered on 
the roll was entitled to an equal proportion of the tribal lands and funds; 
but by reason of the fact that before actual distribution could be made, and 
even while the enrollment was in progress, some persons whose uames were 
ou the roll would die, the statute made provision for the disposition of the 
sbare of tribal X)roperty which would go to them If living. Such a provision 
was necessary. Otherwise, there would hâve been a portion of the tribal 
property tjndistributed. It was never the Intent, however. either of the tribe 
or the fédéral government to grant to parties having a kinsman who had dled 
before the actual making of the allotment additional lands as a bouuty. Thèse 
kinsnien got ail their right to additional lands under and through the enrolled 
member who had dled. Whether the ancestor was actually seised of tbe 
property or not in his lifetime was immaterial. It was the intent of the stat- 
ute that the property should pass by the same right and in the same manuer 
as it would bave passed if the person enrolled had survived to receive his 
allotment. The tribe was not bestowlng such land as a botmty, but was simply 
providing for the right of inheritance." 

It is contended by counsel for plaintiffs that the Original Creek 
Agreement, wherein it provided for enrollment and the allotment of 
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an equal portion ift value of the land of the tribe to eacli enroUed 
member, amounted to a grant in prsesenti to the living members of 
the tribe entitled to enrollment and to the heirs of such members as 
were Uving on Apfil 1, 1899, and had since died, and that in cases 
such as this, where the member entitled to enrollment was dead, at 
the time of the adoption of the original Creek Agreement, an interest 
in the land vested at once by opération of the agreement in his heirs, 
according to the Creek law, of which neither Congress nor the tribe 
could divest them by subséquent législation. I cannot agrée with 
this contention. It was an agreement between Congress and the tribe, 
first, as to who should be enrolled and whàt should constitute the 
final rOU which, as Judge Amidon says in Shulthis v. McDougal, 
supra, was to be the basis for the division of the land ; and, second, 
the share which each member so enrolled or his heirs, in case of his 
death, should receive of the tribal lands and funds, when the allot- 
ment and division of the same should thereafter be made, according 
to the plan outlined in the agreement. In Hayesv. Barringer, 168 
Fed. 221, 93 G. C. A. 507, the Circuit Court of Appeals, speaking 
through judge Sànborn, regarding the rights of enrolled members of 
the Choctaw and Chickasaw Nations before actual allotment of the 
lands, say: 

"But thèse were public lands, ànd, whlle the enrolled members of thèse 
tribes undoubtedly had a vested équitable rlght to thèir jufet shares of them 
against sti'ângers and fellow members of the tiribe, they had no separate or 
Indlvidual rlght to or equity In any of thèse lande whleh théy could maintaiji 
against the législation of the Uriitêd States oi- of thè Ihdian Nation." 

The same court, in Wallace v. Adams, 143 Fed. 716, 74 C. C. A. 
540, speaking of the act créating a citizenship court, say: 

"When It was passed, the Dawes Commission, to whom Congress had dele- 
gated the power to distribute the lands of the tribe, had not allotted the land 
in dispute to the défendant. He had, therefore, acquired no vested right in 
it as against subséquent législation of the United States, because, until such 
an allotment was made, ail the proceedings determinative of citizenship and 
of distribution which derived their force and effeet from the législative power 
of the United States alone were necessarily subject to the further exercise 
of that authority." 

See, also, Woodbury v. United States, 170 Fed. 302, 95 C. C. A. 
498; Muskrat v. United States, 44 Ct. Cl. 137. 

It follows that in this case, where the deceased member was not en- 
rolled, and the actual enrollment did not take place until after the 
supplemental Creek Agreement became effective, no rights had be- 
come vested in any individuals as the heirs of Garfield Colbert at the 
time of the adoption of the supplemental agreement, so as to preclude 
Congress from changing the test of heirship from that outlined in 
the Creek law, to that outlined in the Arkansas law. The title there- 
fore passed by the allotmeiit and patenting of the land, to the heirs 
of Garfield Colbert, as determined by the Arkansas law. It is as 
if the original agreement had provided that the land should descend 
and be allotted to the heirs of Garfield Colbert as provided by the 
Arkansas law, for, before the allotment and distribution of the land, 
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section 6 of the Supplemental Agreement had so amended the original 
agreement. 

I hâve not overlooked the case of Irving v. Diamond, 23 0kl. 325, 
100 Pac. 557. It is urged that this case announces a doctrine con- 
trary to the foregoing conclusions. I do not find that it clearly ap- 
pears from the opinion whether or not the allotment was selected and 
set apart to the heirs of the deceased member of the tribe before 
August 8, 1902, the date of the taking effect of the supplemental 
agreement. It does state that he was duly enroUed upon the freedman 
roll of the Creek Nation, and died intestate on August 16, 1900, and 
that after his death, and on October 6, 1902, there was allotted in 
his name and a deed or patent executed to the tract of land involved. 
In view of the uniform practice of the commission in issuing the al- 
lotment certificate a number of months at least in advance of the pat- 
ent, it may fairly be assumed that such was the case hère, and that 
the allotment was in fact selected and set apart prier to August 8, 
1902, in which event the heirs according to the Creek law would 
hâve acquired a vested interest in the land prior to the supplemental 
agreement. I am informed through brief of counsel for défendants 
in the case at bar that the records of the commission in fact show that 
the land involved in the case of Irving v. Diamond, supra, was se- 
lected and set apart as the allotment of Edward Irving on October 20, 
1899, and prior to his death, so that it is not clear that on the facts 
involved the holding in that case is at variance with the conclusions 
I hâve reached. 

[2] In one of the brief s it is suggested that it may be contended 
that Gertrude Grayson, through whom the défendants claim, is a 
bastard, the illegitimate child of the mother of Garfield Colbert, and 
his half-sister. By section 2524 of Mansfield's Digest, a part of 
chapter 49 (Ind. T. St. 1899, c. 21, § 1822), it is provided that: 

"Illegitimate chlldren shall be capable of inheriting and transmittlng the 
inherltance, on the part of thelr mother. In llke manner as 11 they had been 
legltimate of their mother." 

This provision of the Arkansas law had been construed by the Su- 
prême Court of that state in the case of Gregley v. Jackson, 38 Ark. 
487, prior to the time the law was adopted by the supplemental agree- 
ment, and in that case it was held that children of the same mother, 
whether legitimate or illegitimate, may transmit an inheritance to any 
and ail collatéral relations on the mother's side, who are of her blood. 

It therefore foUows that, Gertrude Grayson and Garfield Colbert 
having a common mother, the former could inherit from the latter, 
regardless of her illegitimacy. 
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CASBY V. BARBER ASPHALT PAVING CO. 
(Circuit Court, E. D. Washington, S. D. November, 1911.) 

1. StATUTES (§ 211*)^— COSSTKUCTION TiTLE CF. ACT, 

Where the nieanlng of the body of an act is doubtful, référence may 
be had to the title to reniove the ambiguity or to supply an omission, 
especlally where there is a constitutlonal retinirement that the subject 
or object of an act must beexpressed In the title. 

[Ed. Kote. — For other cases, see Statntes. Cent. Dig. § 288; Dec. Dig. 
§ 211.*] : , 

2. Master and Servant (§ 121*)— Construction of Staiute — MAcniNEBY in 

"Factoey," "Mill," ob "Worksjjop." 

A plant for mixing the materials used In making asphalt pavement, 
consisting of maehiuery niounted on an open or flat car, nioved froni 
place to place as required, is not a "factory, mill, or workshop" withiu 
the iiieaning of I.^ws Wash. 1905, c. 84, as amended by Laws 1907, c. 
20."i, proylding for the protection and health of employés In factories, 
mllls. and workshops, and requiring the boxing or guardlng of machinery 
and shafting therein, etc. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 228- 
231; Dec. Dig, § 121.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2642-2643 ; 
vol. 5, pp. 4506-4508 ; vol. 8, p. T525.] 

At L,aw. Action by E. L. Casey against the Barber Asphalt Pav- 
ing Company. On motion by défendant for judgment notwithstand- 
ing the verdict. Motion granted. 

Thomas & Toner and Bennett & Sinnott, for plairitiff. 
Post, Avery & Higgins and Gose & Gose, for défendant. 

RUDKIN, District Judge. The défendant in this action is a cor- 
poration engaged' in the business of laying asphalt pavement in roads 
and streets, as its name would indicatè. In the prosecution of its work 
it maintains and opérâtes certain machinery for the purpose of mix- 
ing, heating, and preparing the crushed rock, sand, cément, and asphalt 
eut of which the pavement is made. This machinery is assembled on 
a car which does not dififer mâterially from the flat car in common 
use. The plant consists of a mixer, a heater, and elevators for hoist- 
ing the materials, and the whole is operated by a 40-horse power gas- 
oline engine connectèd up with the usual and ctistomary cogwheels, 
shaftings, and other méchanical devices. Thé entire machinery is 
stationed on the car, except the elevators, which extend to the ground 
beside the car. The six or eight men employed about the plant while 
in opération stand on platfotms a few feet in width, constructèd on 
each side of the car even with its floors or base. There are no sides 
to the car, no roof over it, except for the protection of parts of the 
machinery, and the whole cannot be said to be a building or inclosure 
of any kind, character, or description. The car is moved about from 
place to place on the ordinary railroad tracks as required by the con- 
venience or necessities of the défendant in the prosecution of its 
work. When desired for use at any particular point a side track is 
constructèd from the main track, the car is moved onto the side track, ^" 

•For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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and the temporary track is then removed from behind it, until it be- 
comes necessary to return it to the main track for transportation to 
some other point. The temporary side track is then replaced and con- 
nected up. 

The foregoing is a brief, but sufficiently accurate, description of the 
plant or machinery in question for the purjioses of this opinion. 

The plaintifF was employed by the défendant to work around and 
alx)ut this machinery as an engineer in the city of Walla Walla, and 
while so employed came in contact with an unguarded coupling or 
shafting, and received severe injuries to his person, for which a re- 
covery is hère sought. The défendant challenged the légal sufSciency 
of the testimony to warrant a verdict against it, iîrst, by motion for 
a nonsuit at the close of the plaintiff's testimony ; second, by motion 
for a judgment in its favor at the close of ail the testimony, and now, 
after verdict in favor of the plaintiff, by motion for judgment not- 
withstanding the verdict. The sole question presented by thèse sev- 
eral motions is this : Was this plant, machinery, or whatever we 
may style it, a "factory," "mill," or "workshop" within the meaning 
of the factory act, found in chapter 84 of the Wa.shington Laws of 
1905. as amended by chapter 20.5 of the Laws of 1907? 

[1] The titles of the several factory acts of this state hâve been 
identical, viz., "An act providing for the protection and health of em- 
ployés in factories, mills or workshops, where machinery is used," etc. ; 
and, while it was formerly held that the title formed no part of an act, 
it is now well established, in both England and the United States, that, 
where the meaning of the body of an act is doubtful, référence may be 
had to the title to remove the ambiguity or to supply an omission. This 
is especially true where there is a constitutional requirement that the 
subject or object of the act must be expressed in the title. 36 Cyc. 
1133. Const. Wash. art. 2, § 19. We need not dwell longer on this 
subject, however, for in the présent instance the title and the body 
of the act are harmonious and consistent throughout. 

Thus, section 1 of the act of 1905, as amended by section 1 of the 
act of 1907, déclares : 

"Tliat auy person, flrni. corporation or association operating a factory, mill 
or worlvghop wliere machinery is used shall provlde and maintain in use, 
* * * reasonable safeguards for ail * * * shafting, coupling, * * * 
and macliinery^ of other or similar description, whieh It is practleable to 
gnard, and which can be effectively guarded with due regard to the ordinary 
use of sueh machinery and applianees, and the dangers to employés there- 
froni, and with which the employés of any such factory, mill or workshop are 
liable to come in contact while in the performance of their duties. * * » " 

Section 2 of the act of 1905 provides that : 

"Every factory, mill or workshop where machinery is used and manua! 
labor exercised by the way of trade for the purposes of gain within an in- 
closed room * * * shall be provided in each workroom thereof with good 
and suffieient ventilation," etc. 

Section 3 of the act of 1905 provides that: 

"The openings of ail hoistways, hatchways, elevators and well holes and 
stalrways in factories, mills, workshops, storehouses, warerooms or stores, 
shall be protected where practleable, by good and suffieient trapdoors, hatches, 
fences, gâtes, or other safeguards," etc. 
192 F.— 28 
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Section 4 of the âct of 1905, as amendée! by section 2 of the act 
of 1907, provides that it shall be the duty of the Commissioner of 
Labor annually, and f rom time to: time, to examine ail f actories, mills, 
workshops, warehouses, warerooms, stores, and buildings, and ma- 
chinery and appliances therein contained, to which the provisions of 
the act are applicable. Section 5 of the act of 1905, as amended by 
section 3 of the act of 1907, provides: 

"That any person, flrm, corporation or association carrying on business to 
which the provisions of the act are applicable, shall hâve the right to make 
written request to the Cominissioner of Labor to inspect any factory, niill 
or worlcshop, and the machinery therein used, and any storehouse, ware- 
room or store, which sald applicant Is operating. * • * " 

Section 6 of the act provides that the employé of any person, firm, 
corporation, or association shall notify his employer of any defect in 
or failure to guard the machinery, appliances, ways, works, and plants 
with which or in and about which he is working, and that the em- 
ployé may complain to the Commissioner of Labor of any such de- 
fects or failure to guard such machinery. Section 7 of the act of 
1905, as amended by section 4 of the aCt of 1907, provides that when- 
ever, upon examination or re-examination of âny factory, mill, or 
workshop, store or building, or the machinery or apjiliances therein 
to which the provisions of the act are appUcable, the property so 
examined and the machinery and appliances therein conform in the 
judgment of the Commissioner of Labor to the requirements of the 
act, he shall issue a certificàte, etc. ; that a copy of the certificate shall 
be kept posted in a conspicuous place oh every floor qî ail f actories, 
mills, workshops, warehoUsës, warerooms, or stores, to which the 
provisions of the act are applicable, and'that, if the provisions of the 
act bave not been complied with, the Commissioner of Labor shall 
notify the person operating the mill, factory, or wOrkshop of that 
fact. 

It will thus be seen that the act , speaks of employés in f actories, 
mills, or workshops, and of employés of factories, mills, and work- 
shops ; of factories, mills, or workshops and the machinery there- 
in used or théf^n contained, and, of factories, mills, and work- 
shops, warehouses, warerooms, stores, and buildings. Such language 
leaves little room for construction. The term "factory" has been 
defined as follows: 

" 'Manufactory' and 'factory' are différent forms of thé same word. 'Manu- 
factory' has been defined as 'a house or place where anything is marni- 
factured,' and 'factory' as a building, or collection of buildings, appropriated 
to the manufacture of goods. But a manufactory Is somethlng more thân a 
building. It includes not only the^ building, but the machinery necessary 
to produce the particular goods manufactured and the enginesor other power 
necessary to propel such machinery. It seems, however, that mechanlcal 
power and machinery are not always essentlal to the existence of a factory. 
A single factory may include several buildings. And 'factory' is not synony- 
mous with 'mill,' the former belng a gênerai term, whlle the latter is a spé- 
cifie term, and a factory may contaln several mills. Varlous establishments 
hâve been held tobe factories or manufactotles under certain statutes, and 
the statutory meaning is sometimes wider ttan the common définition." 26 
Cyc. 530. 
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"Mill" is defined by Webster as "a common name for various ma- 
chines which produce a manufactured product, or change the form 
of a raw material by the continuons répétition of some simple action ; 
as a sawmill; a stamp mill, etc." Also as "a building or collection 
of buildings with machinery by which the processes of manufacture 
are carried on ; as a cotton mill, a powder mill, a roUing mill." The 
same authority defines "shop" as "a small establishment * * * 
or building devoted to a particular line in a factory or large estab- 
lishment, in which mechanics or artisans work; as a shoe shop, a 
car shop, a machine shop." And "workshop" as "a shop where any 
manufacture or handiwork is carried on." The only one of thèse 
définitions that would or could embrace the machinery in question 
is the définition sometimes given of a "mill." The meaning of the 
Word "mill," however, in this statute must be ascertained from the 
context. "In accordance with the maxim, 'Noscitur a socis,' the 
meaning of a word used in a statute must be construed in connection 
with the words with which it is associated. Where several words are 
connected by a copulative conjunction, they are presumed to be of 
the same class, unless the contrary intention appears." 36 Cyc. 1118. 
When, therefore, the word "mill" is used in connection with the words, 
"factory," "workshop," "warehouse," "wareroom," "store," and 
"building," it can only mean "a building or collection of buildings 
with machinery by which the processes of manufacturing are carried 
on." A statute of New Jersey provides : 

"That tlne belting, shafting, gearing and drums In ail faetories and work- 
shops when so placed as to be daugeroiis to persons employed therein whlle 
engaged in their ordinary duties shall be securely guarded when practlcable, 
If otherwise then a notice of Its dangers shall be conspicuously posted In 
the factory or workshop." 2 Gen. St. p. 2345. 

In Griffith V. Mountain Ice Co., 74 N. J. Law, 272, 65 Atl. 853, it 
was held that the provisions of this statute did not apply to shafting 
used in harvesting natural ice; the court saying: 

"We thlnk that the defendajit's plant does not come withln the statutory 
language 'faetories and workshops,' not only because those words import a 
building in which the machinery is so placed as to be dangerous to operatlves, 
but also, and chiefly, because such words in their statutory context imply 
that the places to which they refer are those where machinery is employed 
in the work of fabrication ; 1. e., of making or manufacturing something. 
Such Is the common meaning bf a factory or workshop. Obvlously the stat- 
ute was not intended to apply to ail cases in which shafting, belting, and 
gearing were employed; for, if that had been the législative purpose, the lim- 
itation 'in faetories and workshops' would not bave been used. Some mean- 
ing must, therefore, be given to thèse words of limitation, and the one I hâve 
suggested is that nattirally arising from the context. The use of the word 
'operatives' in the title of the original act also lends color to this construc- 
tion." 

The force G f the opinion in this case is somewhat lessened by the 
fact that the décision of the court was placed chiefly on another 
ground, but the court nevertheless explicitly decided that the provi- 
sions of the statute applied only to belting, shafting, and gearing in 
faetories and workshops. 
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In Ward v. National Lumber & Box Co., 54 Wash. 304, 103 Pac. 
1, the court said: 

"The act fui-ther provldes for ventilation and sanitary conditions, guard- 
ing of trapdoors and tiatchways, etc. ; so tliat it will be seen f rom a readius 
of tbe act ttiat the évident intention of the Législature was to protect opera- 
tives in factorles in every maniier and in every partlciûar in whlch they 
could be protected consistent with the reasonable opération of the particular 
factory which was engaged in business." 

In Rabe V. Consolidated Ice Co., 113 Ped. 905, 51 C. C. A. 535, in 
speaking of the New York factory act, the court said : 

"The purpose of the statute is to throw a.safeguard aroun^d the worlcmen 
employed in business establishments where machinery is in use which may en- 
danger those who are likely to be broughli ihto contact with it, and to vi'hom 
Its présence, if it is not protected, is a constant menace. So far as is con- 
sistent with the language of the statute, that purpose should be given efïect." 

In the cases last cited the questioii now under considération was 
not involved, but the language of the courts is significant as it shows 
the impression a reading of the act at once conveys, and the first 
impressions of a well-trained, active mind are usually correct. 

Counsel for plaintiff hâve quoted the act of March 14, 1911 (L-aws 
1911, p. 345), defining the terms "iactories," "workshops," and "mill," 
and claim that this is a législative construction of similar words in the 
pre-existing statute. The foUowing are the définitions given: 

" 'Factorles' mean undertakings In which the business of working at com- 
modities is carried on with power-driven machinery, elther in manufactures, 
repalr, or change, and shall include the preniises, yard and plant of the con- 
cern." 

" 'Workshop' means any plant, yard, premises, room, or place wherein pow- 
er-driven machinery is employed and manual labor exercised by way of trade 
for gain or otherwise in or Incldental to the proeesses of inaking, repairlng, 
engraving, printlng, or ornamentlng, flnlshing or adàpting for sale or other- 
wise any articles or part of articles, machine or thing, over which premises, 
room, or place the employer of the person working therein bas a right of ac- 
cess or control." 

" 'iliir means any plant, premises. room, or place, where machinery Is used, 
in processes of nianufacturing, changing, altering, or repairlng any articles or 
commodity for sale or otherwise, together with any yards or premises which 
are a part of tbe plant, including elevators, warehouses, and bunkers." 

No doubt a législative construction of the language of a previous 
act is sometimes entitled to great considération by the courts, but it 
is by no means conclusive, and the rule itself lias no application where 
the earlier act is free from ambiguity. "Indeed, the cases are so 
numerous in this court to the efïect that the province of construction 
lies wholly within the domain of ambiguity that an extended review 
of them is quite unnecessary. The whole doctrine applicable to the 
subject may be summed up in the single observatipn that prior acts 
may be resorted to to solve, but not to create, an ambiguity." Ham- 
ilton V. Rathbone, 175 U. S. 414, 421, 20 Sup. Ct. 155, 44 L. Ed. 219. 
I look upon thé act quoted as a législative récognition of the self-evi- 
dent fact that the language of the previous statute was not broad or 
comprehensive enough, and did not include ail the machinefy and ail 
the appliances that should be saf eguarded. Nearly every législative 
act on this subject defines the terms used to describe the factorles. 
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places, and machinery to which the act is intended to apply. Thèse 
définitions are often purely arbitrary, and are given for the sole pur- 
pose of avoiding répétition. Thus by the act of 1911 the Législature 
might well hâve declared that the terni "factory" should include ail 
the buildings, places, and premises defined under the three terms there 
used. 

[2] The injury in this case occurred long prier to the passage of the 
act of 1911, and the rights of the parties cannot be afifected by sub- 
séquent législation. There is no limit to the power of the Législature 
in defîning terms. It has declared that the maie shall include the fe- 
male ; that the singular shall include the plural ; that the word "per- 
son" shall include "corporation." And it is entirely within its prov- 
ince to déclare that the night shall include the day ; but it would be 
idle to claim that such a législative déclaration would be binding upon 
the courts in construing a pre-existing statute. As said in Bingham 
V. Winona County, 8 Minn. 441 (Gil. 390), "the opinion of a subsé- 
quent Législature upon the meaning of a statute, is entitled to no more 
weight than that of the same men in a private capacity;" and this 
is doubly true where the previous statute is free from doubt or am- 
biguity. 

The plaintifif candidly admits that the act does not apply to or in- 
clude ail shafting, coupling, and machinery, and that certain classes 
of machinery fall within and others without the provisions of the 
statute. The line of démarcation must therefore be drawn some 
place, and, if it is not drawn between machinery in factories, mills, 
and workshops, as those terms hâve been defined by lexicographers, 
law-writers, and courts, and machinery in other places, I confess I 
do not know where the border line between the two classes of ma- 
chinery can be said to lie. The plant in this case does not difïer from 
the threshing machine, the steam shovel, the wrecking car, and many 
other mills, machines, and appliances that might be named. Indeed, 
it diiifers in degree and not in kind from the concrète mixers and as- 
phalt mixers which we see in use every day on the streets of our 
cities, and it will scarcely be claimed that thèse are factories, mills, or 
workshops. 

In reaching this conclusion I hâve avoided the rule of strict con- 
struction ; for, while the statute is in dérogation of the common law 
and imposes a penalty for its violation, yet, like the hours of service 
act, the safety appliance act, and other acts intended for the protec- 
tion of the public, or of employés, it should receive a fair and reason- 
able construction for the purpose of giving full eiïect to the légis- 
lative intent. 

But no construction of the act within reason will save the rights 
of the plaintifif, and the motion for a judgment in favor of the de- 
fendant, notwithstanding the verdict of the jury, must therefore be 
granted, and it is so ordered. 
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UNITED STATES v. STANDARD OIL GO. OF NEW YORK. 

(District Cotirt, W. D. New York. August 11, 1911.) 

No. 469. 

Caeriees (i 38*) — DiscEiMiNATioN— Bebates— Separate Offenses. 

Where défendant œade différent, shlpments of oil In Interstate com- 
merce at concession rates, dellvered throughout the year, the bills belug 
marked prèpald, and settlements made at a lower rate than tbat pub- 
llshed, at varions Intervais, ail shlpments contalned' in one frelght set- 
tlement between the parties did not constltute a single offense, but, not- 
withstanding a settlèment was essentlal to make ont the offense of re- 
ceiving concession rates, on such settlèment being consummated, there 
were as many offenses commltted as there were distinct shlpments, trans- 
portatlons, or transactions, 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.* 
What constltutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble liobinson 
C. Co. V. Chicago & N. W. Ky. Oo., 94 C. C. A. 230:] 

ProSeCution by the United States against the Standard Oil Company 
of New York for violation of thé Blkins act, in accepting rebates oti 
varions shipments of oil. On plea of former conviction. Overruled. 

John Lord O'Brian and S. Wallace Denipsey, for the United States. 
Daniel J. Kenefick, for défendant. 

HAZEL, J. The défendant, Standard Oil Company of New York, 
has been indicted for accepting concessions from the Pennsylvania 
Railroad, Company and New York Central & Hudson River Railroad 
Company in violation of the Elkins act, pa.ssed February 19, 1903, in 
respect to 180 shipments of petroleum from Olean, N. Y., to Bur- 
lington, Vt. On the opening of court, and on motion of the United 
States attorney, a iiolle pros. was entered as to 37 counts of the in- 
dictment, leaving 143 counts the subject of this controversy. The 
défendant filed a spécial plea in bar which allèges, a former conviction 
by a judgment of this court of the specified offenses. The govern- 
ment filed a replication, and, though admitting the material alléga- 
tions of the plea, deny that the facts upon which the plea rests con- 
stltute a bar, or that the défendant because of anything shown in 
the record of the prior trial on indictment No. 470 could not be prose- 
cuted or punished for the violations charged in the présent indict- 
ment. As an issue of fact arose concerning an averment in the rep- 
lication, a rejoinder was filed by the défendant, and testimony was 
taken, and arguments were made by counsel resulting in the submis- 
sion to this court for décision, a jury trial having been waived, of the 
controversy arising upon the said plea in bar. 

The issue of f act relatçd to the System of transporting the property 
with the rate charges marked prepaid on the shipping orders and 
bills of lading by the local agent of the initial carrier. It was con- 
tended by the government that the efïect of marking the shipping or- 
ders prepaid, which was pursuant to prearrangement with the defend- 

•For other cases see same topio & | ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ant, immediately operated as a payment of the concession rate and a 
consummation of the offense ; but, upon considering the record in its 
entirety, I am satisfied that such marking and the manner of trans- 
mitting the accounts by the local agent to the office of the gênerai 
auditor of the carrier was simply under its regular System of ac- 
counting and reporting shipments, and that the rate charges in con- 
troversy were subsequently paid upon the delivery of a statement of 
the shipments by the carrier to the défendant. If such testimony 
has any value whatever, it may be considered only as bearing upon 
the question of the character of the transaction, and as to whether 
shipments on différent days were regarded by the carriers as separate 
and distinct from the preceding, and it is therefore thought that the 
pleadings fully présent the issue of law and fact. It is shown, in 
substance, that in indictment No. 470 the shipments of petroleum wère 
from Olean, N. Y., to Bellows Falls and to Rutland, Vt., and were 
carried by the Pennsylvania, New York Central & Hudson River, 
and Rutland Railway Companies at a total rate which was less than 
the rate established by law. Upon conviction for accepting conces- 
sions in violation of the Elkins act (Act Feb. 19, 1903, c. 708, 32 Stat. 
847 [U. S. Comp. St. Supp. 1909, p. 1138]), the défendant was fined 
$20,000 and costs, and after affîrmance of the conviction by the Cir- 
cuit Court of Appeals (Standard Oil Co. v. United States, 179 Fed. 
614, 103 C. C. A. 172) the fine and costs were paid by the défendant. 
In the présent indictment, No. 469, the shipments were transported 
upon separate bills of lading and shipping orders from Olean, N. Y., 
to Burlington, Vt., upon différent days over the three railroads here- 
inbefore named, and also over the Central Vermont Railway. The 
same tariff rate on the shipments specified in both indictments was 
paid by the défendant monthly upon bills rendered by the carrier 
covering ail the transportations of petroleum during the preceding 
month, and such payments and settlements included, not only the 
transportations contained in the indictment upon which the défend- 
ant has been convicted, but also the spécifie transportations now before 
the court. The principal question argued at the bar was that the 
payment at a concession rate was the essential ingrédient of the of- 
fense, and, as there had already been a conviction on concessions rep- 
resented by 10 monthly payments, the défendant should not again be 
placed in jeopardy. The question dépends upon whether différent in- 
dependent shipments of oil are converted into as many offenses only 
as there were payments at the concession rate. The argument of the 
défendant is reduced to this: If there were separate and distinct ship- 
ments of petroleum at concession rates daily throughout the year and 
the rate paid annually by the shipper, there could be but a single of- 
fense, as the crime was fixed and became an accomplished fact only 
upon payment of the rate. The défendant in support of its contention 
places reliance upon the décision of the Circuit Court of Appeals for 
the Seventh Circuit in Standard Oil Company of Indiana v. United 
States, 164 Fed. 376, 90 C. C. A. 364, holding, in effect, that the crime 
of accepting a concession from the lawful rate is not completed until 
there is a consummation by payment of the lower rate, and holding 



440 192 FEDERAL EEPORTEK 

thatthe trial court erred in adopting the view that the number of of- 
fenses is the number of car loads of property transported "irrespective 
of whether each car load constituted the whole or a part only of a 
single transaction," As bearing upon this point the court said : 

"The offense of accepting a concession is the 'transaction' that the given 
rebate consunnnates, not the units of mère measnrement of the physical thin;^ 
transported, but the 'transaction' whereby the shipper, for the thing shipped, 
no matter how great or how little its quantity,, received a rate différent from 
the established rate; the wide range between maximum and minimum puu- 
ishment belng doubtless thought to be a sufflcient range within which to dif- 
ferentiàte the punishment adapted to one transaction from the puuishment 
adapted to another." 

And, speaking of the number of offenses based upon car loads of 
the commodity transported as bearing upon the actual transaction be- 
tween the shipper and the carrier, the court said : 

"The shipments upon which the Indietment was based were within the 
period from September 1, 1903, to March 1, 1905, were earrled in 1,462 car 
loads, and were settled for, and the charges thereon paid, upon 36 distiuct 
days within that period. "The proof shows, also, that in the regular course 
of business, whenever an order came to plaintlff in error from a buyer in 
the St. Louis district (the order being in gallons or barrels, not cars), the 
order was translated by the clerks into car loads, according to the capacity 
of the cars, ruuning ail the way from thirty thousand to elghty thousand 
pounds ; that the oil was then loaded upon the cars — cars for that purpose 
uearly always standing In the yards — and that the cars were then tnrned over 
to the carrier, sonie single orders fiUiug six or eight cars. Notwithstanding 
this, in the indictments, and upon sentence, each single car load was dealt 
as a separate offense." 

The admitted facts of the case at bar relating to the shipments or 
transactions are thought essentially différent. Hère the shipments of 
oil did not resuit in a division of a train load into car load lots. In- 
deed, the contrâct of shipment which culminated in the acceptance 
by the défendant of concessions was the transportation as evidenced 
by shipments on différent days, each shipment consisting of an order 
for a car load of oil. Did the défendant accept a concession on a 
shipment of a car load of oil which was consummated by payment at 
the lower rate, or did the défendant accept concession rates on two 
or three or more car loads or a train load on a specified day? In 
either case, under the doctrine of the Indiana Case, supra, there was 
but a single offense. But, if, as hère, on différent days a single car 
of petroleum constituted the shipment, as indicated by the order for 
the commodity, and a concession between the shipper and carrier was 
agreed upon as to such order and which subsequently became a com- 
pleted oiïense'by payment, then in my judgment each shipment was 
a separate transaction and separate and independent offenses were 
cbmmitted which are punishable by a separate fine, since the statute 
makes it an offense to aceept or receive any concession "in respect to 
the transportation of a;ny property" in Interstate commerce by any 
common carrier, subject to the provisions of the act. A single pay- 
ment of a multitude of différent transactions or separate shipments 
on différent orders for oil does not in my opinion constitute a single, 
offense. 
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I do not think the opinion of Judge Grosscup in the Indiana Case 
is at variance witli thèse views. The court unequivocally holds that 
there was a better way to measure the number of offenses than that 
adopted by the trial court which resulted in multiplying the offenses 
owing to tlie manner in which the shipments were divided by the car- 
rier, but it was not decided that a number of separate and independent 
shipments based upon différent contracts of shipment and which be- 
came completed transactions constitute but a single oft'ense upon pay- 
ment of the concession rates. It is true the learned court emphasizes 
that the "transaction" which the payment consummates is not the unit 
of the quantity or "the mère measurement of the physical thing" 
which is transported, but nowhere in the opinion is it stated that the 
number of offenses dépends upon the number of settlements or pay- 
ments at the concession rate. If such were the rule of law, it would 
be in the power of any shipper who daily transports merchandise, and 
who with the acquiescence of the carrier pays the freight charges 
annually, to make it impossible to adequately prosecute and punish 
him for accepting concessions on his varions transactions, while a 
less favored shipper who receives concessions, but to whom crédit is 
not extended, may be subjected to more fréquent prosecutions and 
punishments. The Suprême Court in Armour Packing Co. v. United 
States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681, though not con- 
sidering the act as to the punishment that may be imposed for ac- 
cepting a concession, says, in substance, that the statute properly con- 
strued makes it an offense to receive any concession whereby any 
property is transported by any device whatever at less than the law- 
ful rate and the Suprême Court, in considering the question of juris- 
diction to prosecute in any district through which the property passes, 
says: 

"Having in vlew the offense charged in this case, we thluk it is dearly 
witliln the terms of the act making it pénal to jiroeure the actual transporta- 
tion by any of the means denonnced in tlie act of goods at a less rate than 
that named in the tarifCs. It is the pnrpose of the act to pnnish those who 
give or receive transportation, in the sensé of actual carriage, at a eon(!ession 
from the puhlished rates. Wherever such transportation is received, there 
the offense is to be deenied to hâve been connnitted. Why inay not thls be 
so? In this feature of the statute, the transjiortation being of the essence 
of the offense, when it takes place, whether in one district or another, 
whether at the beginning, at the end, or in the middle of the iourney, it is 
equally and at ail times committed." 

This language would seem to convey the idea that the acceptance 
of a concession on différent transportations of property, that is, the 
mère agreement to transport at an unlawful rate followed by trans- 
portation interstate was sufifîcient to complète the offense, were it 
not limited by the words "in this feature of the statute," etc., to the 
question solely of jurisdiction. Though payment at the concession 
rate is apparently not the essential ingrédient of the offense (Standard 
Oil Company of New York v. United States, supra), the offense must 
nevertheless be consummated and completed by payment of the con- 
cession rate, and, giving proper eft'ect to the opinion of Judge Gross- 
cup in the Indiana case, it would be a strained construction of the 
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act to hold that the shipper could be guilty of violating its provisions 
forbidding the acceptance of a concession without completing his in- 
tention to violate the statute either by payment at the concession rate 
in cash or its équivalent. There must be a concurrence of the éléments 
of transportation between tw^o states and payment at the concession 
rate. 

The défendant directs attention to the holding in the second trial 
of United States v. Standard Oil Company of Indiana (D. C.) 170 
Fed. 998, where Judge Anderson says there would not be any more 
offenses during the period covered by the indictment than the évi- 
dence showed there had been payments at the concession rate. Such 
views, however, were expressed under a state of facts which did not 
disclose the character and extertt of the shipments or transactions — 
i. e., as to whether one car load or a number of car loads constituted 
the transaction by which the property was carried — and the court 
properly considered that, under the évidence in that case, there might 
be a doubling up on the défendant of the spécifie offenses actually 
committed. The record in this case, however, does not indicate any 
légal reasons for restricting the number of violations of the statute 
to the spécifie number of pa)mients. 

In addition to thèse considérations, it is to be observed by way of 
summary that the shipments in question were transported on différent 
days upon separate shipping orders unconnected with each other, and 
on différent days from the transportations or transactions specified in 
the indictment No. 470 ; that each shipment was transported by the 
carriers under separate shipping orders and waybills to différent 
points, and though the concession rates were under the same tariff 
order in évidence in the former prosecution, and there existed the 
same différence between the légal rates and the concession rates which 
were included in the payment of the rates on shipments contained in 
the indictment previously tried, there was, nevertheless, an absence 
of identity between the offenses charged in the several indictments, and 
the offenses in the présent indictment are not provable by the same 
évidence. On the contrary, separate and independent offenses are al- 
leged, each isolated from the other, which prima facie constitutes 
separate transactions between the défendant and the carriers. 

For the foregoing reasons, the plea in bar is without merit, and 
must be dismissed. The défendant is required to plead over at the 
next regular term of court. 

The défendant was convicted and flned $55,000. No appeal was taken. 
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, UNITED STATES T. PACIFIC LIVE STOCK CO. 

(District Court, D. Nevada. May 16, 1910.) 

No. 1,199. 

1. PtTBLio Lands (§ 21*) — Onlawful Inclosure— Ceiminal Responsibtlitt 

OF Corporations. 

After Inclosure by a corporation of public domain, Act Cong. Feb. 25, 
1885, c. 149, 5 4, 23 Stat 322 (U. S. Comp. St. 1901, p. 1525), which pre- 
scribed as punishment for unlawful inclosure a fine not exceeding $1,000 
"and" Imprlsonment not exceeding one yèar, was amended (Act March 
10, 1908, c. 75, 35 Stat. 40 [U. S. Comp. St. Supp. 1909, p. 570]) so as to 
provide for a fine "or" imprlsonment, or both fine and imprlsonment 
Heîd, that a corporation cannot escape punishment on the theory that 
the act as amended opérâtes retroactlvely as agalnst it, and that pun- 
ishment cannot be lœposed under the original act because imprlsonment 
Is requlred as part of the punishment. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dlg. § 28; Dec. 
Dig. i 21.*] 

2. Public Lands (§ 21*) — Uniawfui, Inclosure— Fine— Excessiveness. 

Under Act Cong. Feb. 25, 1885, c. 149, § 4, 23 Stat. 322 (U. S. Comp. 
St. 1901, p. 1525), which prescribes a fine or imprlsonment or both for 
unlawfully Inclosing public domain, the maximum penalty should not be 
assessed agalnst a corporation, and a fine of $500 is adéquate, where It 
appears that the corporation's inclosure Included about 2,695 acres, of 
which but 650 acres were public land, and where it appears that the in- 
closure was not solely Intended to exclude settlers ; the fence having 
been erected on the partlcular Une thereof to save expense. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 28; Dec. 
Dlg. i 21.*] 

Indjctment against the Pacific Live Stock Company for unlawfully 
inclosing public domain. Judgment of conviction. 

Samuel Platt, U. S. Atty. 

Edward F. Treadwell and W. E. F. Deal, for défendant. 

FARRINGTON, District Judge. The défendant, a California cor- 
poration, was indicted in this court for a violation of that act of 
Congress which forbids unlawful inclosure of the public doniain. 
After entering a plea of not guilty, trial was had, and the jury ren- 
dered a verdict of guilty. Défendant now moves an arrest of judg- 
ment. The act (Act Feb. 25, 1885, c. 149, § 4, 23 Stat. 322 [U. S. 
Comp. St. 1901, p. 1525]), as in force at the time of the offense, 
provided that any person violating any of its provisions shall be 
deemed guilty of a misdemeanor, and fined in a sum not exceeding 
$1,000, and imprisoned not exceeding one year. Subsequently the act 
was so amended (Act March 10, 1908, c. 75, 35 Stat. 40 [U. S. Comp. 
St. Supp. 1909, p. 570]) as to déclare that any person guilty of such 
a misdemeanor shall be fined or imprisoned, or both fined and im- 
prisoned, for each offense. 

[1] It is urged that the act as amended is an ex post facto law 
as against the défendant, because it was passed after the commission 
of the offense charged, because it imposes a punishment where none 
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was imposed by the act under which the indictment was found, and 
that the court in fixing the punîshment mùSt be guided :by the pro- 
visions of the act as i,tiStQO,d when the, offense was committed; that 
the judgment must conform strictly to the statute, and impose both 
fine and imprisonment, otherwise it is void; consequently, as a cor- 
poration cannot be imprisoned, no val id judgment can be entered in 
this case against the défendant. 

I arn unable to yield my assent to this reasoning. In the first sec- 
tion of the act "ail inclosures of any pubHc lands * * * hereto- 
fore Or to be hereafter^made, erected or constructed by any person, 
party, association or corporation" are "declared to be unlawful, : and 
the maint^ance, érection, construction, Or control of any such inclo- 
sure is hereby forbidden and prohibited." , ' 

The second section of the act provides for the institution of suits 
to restrain violations of the act, and for the destruction of such un- 
lawful inclosures. In section 5 the Président of the United States 
is authorized to take such measures as may be necessary to remove 
and destroy any such inclosures, and may employ the civil or military 
forces for that purpose. ^ 

When this act was passed, Congress had in mind the practice then 
so prévalent among Western stockmen of fencing large areas of pu' 
lie land, and thus excludirig bona fide settlers. 

Whether the vmlawful inclosure be erected and maintained by a 
natural or an artificial person, it is equally unlawful, and the mischief 
occasioned thereby, which the act was designed to prevent, is the same, 
both in degree and kind, whether the offender be a corporation or an 
individual. 

Obviously, there are certain crimes, such as bigamy and perjury, 
of which a corporation cannot be guilty; but the act hère forbidden 
is one which can be committed by a corporation, and one which cor- 
porations by the express terms of the statute itself ' are prohibited 
from doing. I cannot find in the act any intention to exempt cor- 
porations from punishment for its violation. 

The oleomârgarine act of May 9, 1902 (32 Stats. at Large, § 6, 
p. 197 [U. S. Comp. St. Supp. 1909, p. 868]), requires wholesale 
dealers to keep certain books, and provides that any person violat- 
ing any provision of that section shall, for each offense, be fined and 
imprisoned. Section 5 of thé same act requires ail process or reno- 
vated butter to be marked, and provides that any person, firm, or 
corporation violating any of the provisions of this section, on convic- 
tion thereof, shall be punished by fine or by imprisonment, or both, 
in the discrétion of the court. 

In construing section 6, the court, in United States v. Braun & 
Fitts (D. C.) 158 Fed. 456, cited by the défendant hère, argues that 
section 5 applies' in express terms to corporations, and authorizes pun- 
ishment by fine or imprisonment, or both ; whereas in section 6, pun- 
ishment by imprisonment is required in ail cases, and corporations 
are not mehtioned ; and, as it is impossible to imprison a corporation, 
and no sentence can be pronounced Vki-hich does not conform strictly 
to the statute, section 6 is not applicable to corporations, and cor- 
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porations cannot be punished for violating any of its provisions. 
Later, this phase of the oleomargarine act was considered by the 
Suprême Court in United States v. Union Supply Co., 215 U. S. 50, 
30 Sup. Ct. 15, 54 L. Ed. 87. The reasoning of the court in United 
States V. Braun & Fitts was there declared to be unsound, and the 
doctrine of the lower court, holding that a corporation coukl not be 
punished under section 6 of the act, was rejected. The rule was 
stated thus: 

'■And if we free our mincis from tlie notion that eriniinal statutes must be 
fonstrued by soine artiflcial and eonventional rule, tbe natural inference, 
whei) a statute prescribes two indépendant penalties, is that it means to in- 
fliet them so fur as it can, and that, if one of them is impossible, it does not 
uiean on that aecount to let the défendant escape." 

Under the authority of the case last cited, I must overrule the mo- 
tion in arrest of judgment. 

[2] The évidence shows that defendant's inclosure, included about 
2,695 acres, of which but 650 acres, the land described in the indict- 
ment, was public land. This 650 acres consisted of some 15 distinct 
and separate parcels, many of which were triangular in shape. Out- 
side the fence were a number of like-shaped tracts of land owned by 
the défendant. Obviously, the unlawful fence was not erected or 
maintained for the sole purpose of excluding settlers. It was less ex- 
pensive to erect the fence where it was placed than to follow the sec- 
tion lines. While thèse facts do not excuse the ofifense, they may and 
should be considered in iixing the fine to be imposed. 

In my opinion, the maximum penalty is not warranted by the évi- 
dence. The défendant will therefore be required to pay a fine of 
$500 and costs of suit. 



In re LYONS BEET SUGAR EKPIXING CO. 
CDistrict Court, W. D. New York. December 12, 1911.) 

1. Bankbuptcy (§ 318*) — Debts Which may be Proved— Claims or Sukett. 

One who bec-ame surety on a bankrupt's bond for costs on appeal in a 
case ])ending at the time of bankruptcy can prove hls daim for costs 
paid under the bond, as a claim founded upon contract. express or ini- 
])lied. under Baukr. Act July 1, 1898, c. 541, § 63, subd. 4, 30 Stat. 563 
(IT. S. Comp. St. 1901, p. 3447). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 318.*] 

2. BANKErPTCY (§ 314*) — Debts Which may be Proved. 

Bankr. Act .Tuly 1, 1898, c. 541, § 63, subd. 4, .30 Stat. 563 (U. S. Comp. 
St. 1901, p. 3447), authorizing proof of debts founded upon an open ae- 
count or upon a contract, express or implied, is not limited by subdivi- 
sion 1, authorizing proof of debts founded on a flxed llability, as evi- 
denced by a judgment, or an instrument absolutely owlng at the tlme 
of the flllng of the pétition agalnst bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 314.*] 

3. Bankruptcy (§ 328*) — Peoof ce Claims— "Liqtjidated by Litigation." 

ïhe words "liquidated by litigation," vvlthln Bankr. Act July 1, 1898, 
c. 541, § 57n, 30 Stat. 561 (U. S. Comp. St. 1901, p. 3444), llmiting the 
tlme for proof of claliùs liquidated by litigation, are not intended merely 

•For other cases see same topic & § ïiumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to préserve to lltigant creditors thelr rfehts against a bankrupt esta te, 
. sp as to preclude right of surety on bankrupt's bond for costs on appeal 

to prove a clalm to recover relmbursement. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 328.* 
For other définitions, see Words and Phrases, vol. 5, p. 4175.] 

In the matter of the estate of the Lyons Beet Sugar Refîning- Com- 
pany, bankrupt. On review of an order of the référée disallowing 
daim of William H. Egan. Order reversed, and daim allowed. 

Charles P. Williams, for claimant. 
William S. O'Brien, for trustée. 

HAZElr, District Judge. [1^ 2] I do not agrée with the référée in 
his disallowance of the daim of William H. Égan in question. The 
undisputed facts are that the bankrupt was adjudicated on June 21, 
1910, and the disallowed daim was filed with the référée on September 
13, 1911, more: than one year subséquent to the adjudication. At the 
time the pétition in bankruptcy was filed there was pending a suit 
against the bankrupt in the Suprême Court of the state, and a judg- 
ment had been affirmed by the Appellate Division, from which an 
appeal was taken by the bankrupt to the Court of Appeals ; the claim- 
ant becoming surety for coàts on the appeal bond. The décision of 
the Appellate Division was aifirmed, and thereupon the surety filed a 
daim for the costs against the bankrupt estate, which he had paid as 
surety on the bond. 

The trustée objected to proving the daim, on the grounds (1) tha't 
it was not filed within one year af ter the adjudication, as required 
by section 57n; and (2) that it was nût "a fixed liability absolutely 
owing," under section 63a. The référée was of the opinion that the 
daim was not liquidated by litigation, and therefore it could not be 
proved under section 57n. Taking into considération section 63, subd. 
1, of the bankruptcy act, in connection with subdivision 4, I think that 
the daim was provable as one founded "upon contract express or im- 
plied," and the lànguage of subdivision 1, i. e., "fixed liability abso- 
lutely owing," does not limit the broad term of subdivision 4. In re 
Smith (D. C.) 146 Fed. 923, 17 Am. Bankr. Rep. 112; In re Gerson, 
107 Fed. 897, 47 C. C. A. 49, 6 Am. Bankr. Rep. 11; In re Overman, 
109 Fed. 65, 48 C. C. A. 223, 54 L. R. A. 369, 6 Am. Bankr. Rep. 324. 

The trustée daims that there is a marked distinction between liabil- 
ities created by indorsement of a promissory note not due at the 
time of filing the pétition and such as arise on a surety bond. But 
the facts of the Gerson Case, upon which reliance is placed, are quite 
analogous to the one hère, and the same principle controls. True, it 
was a contingent liability ; but, nevertheless, it was a fixed liability at 
the time the pétition was filed. In my opinion the daim must be 
deemed to hâve been liquidated by the litigation, as the text has it, in 
that the liability became enforceable Only by the finalities of the litiga- 
tion pending between the bankrupt and Whipple. Certainly Whipple, 
the judgment debtor, could hâve filed a daim for costs against the 
bankrupt estate on the failure of the surety to pay; but, as the latter 

•For other cases seeis^me topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indeptos 
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paid, he has the right to be subrogated pro tanto to the rights of 
Whipple against the bankrupt, and to prove his daim. 

[3] The trustée further contends that the words "liquidated by 
Htigation" were intended to préserve solely to Htigant creditors their 
rights against the bankrupt estate, and not to a surety on an appeal 
bond in an action between the bankrupt and a third party; but I am 
unable to agrée with this contention. The cases cited by him in sup- 
port of his views (In re Thompson's Sons [D. C] 123 Fed. 174, 10 
Am. Bankr. Rep. 581 ; In re Pittsburg Industrial Iron Works, 22 Am. 
Bankr. Rep. 851) are not strictly iû point, and, moreover, seem to me 
devoid of the equities with which we are called upon to deal, and 
which preclude giving sections 63a and 57n of the bankruptcy act a 
narrow interprétation. 

The order of the référée must be reversed, and the claim allowed. 



LOCOMOBILE CO. OF AMERICA v. BERGDOLL. 

(Circuit Court, E. D. Pennsylvanla. January 3, 1912.) 

No. 1,128. 

Landlord and Tenant (§ 25*)— Lease— Execution— Meeting of Minds. 

Défendant proposed to exécute a lease for ten years, with an option of 
ren^wal for a similar period, the option to be exercised by plaintlfC 
not more than two years before the end of the first terœ. Plalntlff sub- 
mitted a counter proposai that the option should be extended not lat- 
er than one year before the end of the term, and this counter proposai 
was never aecepted in writlng, though it was so required to be by the 
Peniisylvania statute of frauds. Held, that the lease and the option 
to renew were mutually Interdependent, and not independent proposais, 
and hence there was no contract, for want of a meeting of minds. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
66-75 ; Dec. Dlg. § 25.*] 

Action by the Locomobile Company of America against Louis J. 
Bergdoll. On motion to take off a compulsory nonsuit. Denied. 

Ira J. Williams, for plaintiff. 

David J. Myers and Arno P. Mowitz, for défendant. 

J. B. McPHERSON, District Judge. After a re-examination of 
the testimony in this case, I am still of opinion that the plaintiff's 
évidence did not establish a valid written contract between the par- 
ties. The defendant's proposai was to exécute a lease for ten years, 
with an option of renewal for a similar period, the option to be ex- 
ercised by the plaintiff not later than two years before the end oî 
the first term. But the minds of the parties did not meet upon this 
proposai, or upon any other. In reply the plaintifï submitted a coun- 
ter proposai to the effect that the option should be exercised not later 
than one year before the end of the term, and this counter proposai 
was never aecepted in writing, although such acceptance is required 
by the Pennsylvania statute of frauds. The fact of such nonac- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ceptanœ is conceded; but the plaintifï argues that the^ leasé and tUe 
option were indépendant proposais, and that the defendant's accep- 
tance of the one year option might be proved by paroL As it seerns 
to me, the argument is not sound. I cannot possibly décide, for I 
hâve nO' means of knowing, that the parties cared little or nothing 
about the time at which the option should be exercised. Apparently 
they both considered it, not as unimportant or severable, but as a 
material term of the contract ; for each wanted an option clause of 
some kind, and each had his own view upon the subject. The mat- 
ter was left in that undetermined situation, and it is impossible for 
any one to say that the défendant would hâve agreed to make a lease 
with a one-year option, if the plaintifï had refused to agrée to any 
other. I cannot impose a contract upon the défendant, and he was 
entitled to the kind of contract provided for by the law of the state. 
In my opinion, one term of the proposai must be held to be as ma- 
terial as any other ; and, as the Pennsylvania statute requires ail ma- 
terial terms to be in writing, the resuit is that the plaintiff's case must 
fail. 

Moreover, it seems to me a practical certainty that the parties con- 
templated a formai agreement to be made thereafter, in which they 
would provide for the numerous détails that invariably arise, and 
must be dealt with, when a contract of such magnitude and impor- 
tance is under considération. To speak of this proposai to make a 
lease as if it \yere the lease itself is hardly crédible. When a sale of 
land is on foot, usually only a single and simple act is to be done, 
the making of a deed on paying or securing the price; but when an 
improvement lease for ten, and perhaps for twenty, years is under 
considération at a rent of $18,000 per annum in the city of Phila- 
delphia, it is beyond the bounds of reasonable conjecture to suppose 
that the parties do not intend to make any provision, for example, 
concerning the time when the landlord is to begin building, or when 
the term is to begin, or when the rent is to be paid — to say noth- 
ing of the many other provisions that such contracts always contain. 
In such transactions it is always the effort of both parties to pro- 
vide defînitely for every contingency that is anticipated. If the writ- 
ings in évidence were intended to contain the whole contract, the par- 
ties were inevitably beginning a séries of lawsuits, and it can hardly 
be supposed that two thoroughly compétent business men could hâve 
failed to know that many other matters must be discussed and agreed 
upon before their preliminary understanding could possibly be car- 
ried out. 

I mention thèse considérations because I think they are entitled to 
weight, but I am content to put the décision on the ground first re- 
ferred to, namely, that the Pennsylvania statute of fraudspre vents 
recovery. 

The motion to take ofï the nonsuit is refused. (Exception to the 
plaintifï.) 
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In re WARDLAW. 
(District Court, N. D. Georgla. W. D. January 22, 1912.) 

No. 502. 

1. BaNKRUPTCY (§ 396*)— HOMESTEAD— RiGIITS OIT CREDIIOBS. 

The reversionary iuterest of a bankrupt in a liomestead acqiuired un- 
der Const. Ga. 1868, art. 7, which entitled the head of a family to a 
homestead valued at |2,00O, exempt from exécution, etc., cannot be 
sold by the trustée for the benefit of creditors. 

[Ed. Note. — For otber cases, see Bankruptey, Cent. Dig. § CCS; Dec. 
Dlg. § 396.*] 

2. Bankrupicy (§ 396*) — Homestead— Accketions— Eigiits of Ciîeditoes. 

Aceretions made by the head of a faniily to a homestead acquired 
under Const. Ga. 1868, art. 7, which entitled the head of a family ta 
an exempt homestead valued at !|!2,(XK), become a part of the home- 
stead estate, and are not subject to the claims of creditors In bank- 
ruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 668, 670; 
Dec. Dig. § 396.*] 

In the matter of W. E. Wardlaw, bankrupt. On pétition to renew 
an order of the référée directing sale of the bankrupt's reversionary 
interest in homestead property. Order reversed. 

Hatcher & Hatcher, for bankrupt. 
Wynn & Wohlwender, for trustée. 

NEWMAN, District Judge. While the Constitution of Georgia 
of 1868 was still in force, there was set apart to the bankrupt, the 
head of a family, as an exemption under the constitutional provision 
with référence thereto, a homestead in certain lands in Chattahoochee 
county, Ga., where he then resided. Some years later, to wit, in 
1885, he applied to the judge of the superior court of Chattahoochee 
county for an order to sell the lands embraced in the homestead and 
situated in Chattahoochee county for reinvestment in lands in Mus- 
cogee county, under the statute of Georgia. x\n order was granted 
him by the court to that effect. This was accordingly donc and the 
proceedings were duly recorded, as required by the statute of Geor- 
gia, in Muscogee and Chattahoochee counties. The homestead seems 
to hâve been set apart for the benefit of the bankrupt's wife and chil- 
dren. The children hâve ail become of âge, but the wife is still liv- 
ing, and she and her husband réside on the property in question. 

It is conceded that the lands, being near Columbus, Ga., hâve en- 
hanced greatly in value, and are worth very much more than the 
homestead exemption even under the Constitution of 1868. On the 
29th day of March, 1911, the bankrupt filed his voluntary pétition, 
and was duly adjudged a bankrupt. On September 25, 1911, the 
trustée in bankruptey filed a pétition before the référée pr^ying that 
the bankrupt be required to appear before the référée, and show cause, 
if any, why he should not be adjudged in contempt of court for fail- 
ing and refusing to schedule the lands so set apart for the homestead 
by reinvestment, as stated, or his reversionary interest therein, and 

•For other cases see same topie & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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also why said reversionary interest in said homestead should not be 
sold, free from ail incumbrances whatever, subject only to the bén- 
éficiai interest of the bankrupt's wife, Clara Wardiaw. There was a 
demurrer and an answer. 

[1] After hearing, the référée entered an order directing the trus- 
tée to sell the reversionary interest of Wardiaw in the land, subject 
to the homestead estate. The case is now brought before the court 
hère on a pétition for review. The question presented is, Can this be 
done? That is, Can the reversionary interest of a bankrupt in a 
homestead estate which hàs not terminated be sold by a trustée in 
bankruptcy for the benefit of creditors? Under the law of Georgia, 
can the trustée subject the reversionary interest of a bankrupt in 
a homestead estate by levy or exécution thereon and sell the same? 

The constitutional provision with référence to the homestead estate 
by the Constitution of 1868, art. 7, under which this homestead was 
allowed, is as follows: 

"Each head of a famlly, or guardlan, or trustée, of a family of mlnor 
children, shall be entltled to a homestead of realty to tlie value of two 
thousand dollars, In specie, and Personal property to the values of one thou- 
sand dollars in specie, both to be valued at the tlme they are set apart. 
And no court, or minlsterial offieer In this state, shall ever bavé jurisdlctlon, 
or authorlty, to enforee any Judgment, decree, or exécution against said 
property so set apart, including such improvements as may be made there- 
on, from tlme to tlme — except for taxes, money borrowed and expenses in 
the improvement of the homestead, or for the purchase money of the same, 
and for labor done thereon, or materlal furnlshed therefor, or removal of 
encumbrances thereon. And it shall be the duty of the General Assemtily, 
as early as practicable, to provide, by law, for the setting apart and val- 
uatlon of said property, and to enaet laws for the fuU and complète protec- 
tion and securlty of the same to the sole use and beneflt of said familles 
as aforesaid." 

In Jolly V. Lof ton, 61 Ga. 154, the Suprême Court of Georgia de- 
cided that this could not be done. In delivering the opinion of the 
court in that case, Chief Justice Warner said: 

"By the Constitution of 1868 no court or minlsterial offlcer in this state 
shall ever hâve jurisdlctlon or authorlty to enforee any judgment, decree, 
or exécution against the homestead property set apart, including such im- 
provements as may be made thereon from time to time, except for taxes, 
etc. The homestead is set apart for the use of the debtor's family as con- 
templa ted by the Constitution, and so long as that homestead rlght contin- 
ues to exist, no court or minlsterial offlcer of this state bas any jurisdiction 
or authorlty to enforee any judgment, decree, or exécution against the home- 
stead property, which necessarlly Includes every interest thereln, reversion- 
ary or otherwlse, but, when ail the beneflciaries of the homestead proper- 
ty" cease to exist, then, and not until then, can the reversionary interest of 
the défendant In exécution be levied on and sold, for the simple reason that 
the Constitution of the state prohlbits It from being done. Heard v. Down- 
er et al., 47 Ga. 629 ; Moughon v. Masterson, 59 Ga. 836." 

la Haslam v. Campbell & Jones, 60 Ga. 650, in the opinion of the 
court by Judge Jackson, this is said : 

"The court charged that the remalnder Interest in the tract of four hun- 
dred and seventy-seven acres vyas subject to levy and sale at this tlme. 
Under the décision In Jolly v. Lofton, at the présent term, this charge was 
erroneous." 
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In Holloway v. Holloway, 86 Ga. 576, 580, 12 S. Ë. 943, 944 (11 
L. R. A. 518, 22 Am. St. Rep. 484), in the opinion by Judge Sim- 
mons, it is said : 

"This court bas held In several cases, where creditors were seeking to 
sell the homestead after the minors arrived at âge, that it could not be 
done, because the homestead dld not expire tlU the death of the wldow. 
Haslam v. Campbell, b'O Ga. 650; Groover v. Brown, 69 Ga. 60." 

It is perfectly clear, therefore, that under the law of Georgia, as 
settled by the Suprême Court of the state, the reversionary interest 
in the land is not subject to levy and sale. 

It may be proper to remark hère that in section 9 of article 9 of 
the Constitution of 1877 it is provided that : 

"Parties who bave taken a homestead of realty under the Constitution of 
t868 shall hâve the right to sell said homestead and reinvest the same, by 
order of the judge of the superior courts of this state." 

No question is made, however, as I understand it, that the sale and 
reinvestment of this property complied with the law in ail respects. 

Does the fact that the head of the family becomes a bankrupt after 
he has had an exemption so set apart under the law of the state 
change the situation, and can the reversion or remainder interest in 
it be sold by the trustée in bankruptcy for the benefit of creditors? 
I think not. In the first place, the effect of the décisions of the Su- 
prême Court of the state construing the constitutional provision, as 
I understand it, is that, so long as the homestead right continues to 
exist, no judgment, decree, or exécution shall be enforced against the 
liomestead property, and that this homestead property includes every 
interest therein, reversionary or otherwise, and, further, that the en- 
joyment of the homestead estate shall not be interfered with by any 
such proceeding. This is the homestead in Georgia, the right to 
bave it free from sale by process from the courts until the homestead 
estate terminâtes. 

[2] As to the enhancement in value of the exempted property, it 
is only necessary to cite the décision of the Suprême Court of the 
state in Powers et al. v. Rosenblatt & Co. et al., 113 Ga. 559, 38 S. 
E. 969, in which it is held that accretions made by the head of the 
family become a part of the homestead estate. In the opinion by 
Chief Justice Simmons it is said: 

"It was argued hère that the accretions made by the head of the fam- 
ily to the exempted property should be held liable for the payment of 
thèse creditors. It is now well settled by the décisions of this court that the 
accretions become a part of the exemption, and are no more subject to levy 
and sale than is the original exemption. This has been held to be true 
even where the head of the faunly has exchanged or sold the exempted 
property without any authority to do so, and the accretions hâve been pur- 
chased with the proceeds of the exchange oi: sale. Kiser v. Dozier, 102 Ga. 
429 [30 S. E. 9G7, 66 Am. St. Rep. 184]; Taylor v. James, 109 Ga. 333 [34 
g. E. 674]." ■ 

The Suprême Court of Georgia, in a récent case (Lathrop et al. v. 
Pâte et al., 136 Ga. 36, 70 S. E. 569), in a unanimous opinion, ruled 
as follows: 
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"Where in bankruptcy proceedlngs instituted mider the banUrupt act of 
[March 2] 1867 [chapter 176, ,14 Stat. 517], certain lands were designated as 
exempt and set apart ' to the bankrupt In 1875, the District Court of the 
United States as a court of banliruptcy was wlthout jurisdictlou to deal 
further with suçh property or to pass an order authoriziug the sale of the 
'reversionary' right of the banltrupt; and an order authorixing such sale 
was void because of the lack , of jurlsdictlon in the court to pass the same" 
[clting Iri re Bass, 3 Woods, 382, Fed. Cas. No. 1,091, and Lockwood v. Ex- 
change Bank, 190 U. S. 294, 23 Sup. Ot. 751, 47 L.. Ed. lOGl]. 

This case, besides being strong authority on the right of the bank- 
rupt court to make such an order and such a sale, shows that the title 
conveyed thereby would not be recognized as a vaHd title in Georgia. 

In the décision of the Suprême Court of the United States in Lock- 
wood V. Exchange Bank, 190 U. S. 295, 23 Sup. Ct. 753, 47 L- Ed. 
1061, it is held that: 

"Cnder the bankruptcy act of [July 1] 1898 [chapter 541, 30 Stat. 544 (U. 
S. Comp. St. 1901, p. 2418)], the title to property of a bankrupt whlch is 
generally exempted by the law of the state in which the bankrupt résides 
remains in the bankrupt and does not pass to the trustée, and the bankrupt 
court bas no power to adniinlster such property, even if the bankrupt bas, 
under the law of the state, waived his exemption In favor of certain of 
his creditors. The faet that the act confers upon the bankruptcy court au- 
thority to control exempt property in order to set it aslde does not niean 
that the court can adniinlster and distribute it as an asset of the estate. 
The two provisions of the statute niust be construed tbgether, and both be 
given efflect." 

Mr. Justice White in the opinion in the Lockwood Case quotes from 
the décision by Mr. Justice Bradley in Re Bass, 3 Woods, 382, Fed. 
Cas. No. 1,091, as follows: 

"Not only is ail the property exempted by the state laws, as those laws 
stood in 1871, expressly excepted from the opération of the conveyance to 
the assignée, but it is added in fhe section referred to, as if ex Industrla, 
that 'thèse exceptions shall opéra te as a limitation upon the conveyance of 
the property of the bankrupt to his assignée, and in no case shall the proi)- 
erty bereby excepted pass to the assignée or the title of the bankrupt there- 
to be impaired or affected by any of the provisions of this title.' In other 
words, it is made as clear as anythlng can be that such exempted proper- 
ty eonstitutes no part of the assets in bankruptcy. The agreement of the 
bankrupt in any particular case to waive the right to the exemption makes 
no différence. He may owe otber debts In regard to which no such agree- 
ment has been made. But, whether so or not, it is not for the bankrupt 
court to inquire. The exemption is created by the state law, and the as- 
signée acquires no title to the exempt property. If the créditer bas a clalm 
against it, he must prosecute that claim in a court which has juri.sdlctiou 
over the property, which the bankrupt court has not." 

After making the above quotation, Mr. Justice White proceeds : 

"We think the terms of the bankruptcy act of 1H9S * * * as clearly 
évidence the intention of Congress that the title to the property of a bank- 
rupt generally exempt by state laws should remain in the bankrupt, and 
not pass to his représentative in bankruptcy, as dld the provisions of the 
act of 1867, consldered in Re Bass. The faet that tbe act of 1808 confers 
upon the court of bankruptcy authority to control exempt property in or- 
der to set it aside, and thus exclude it from the assets of the bankrupt es- 
tate to be administered, afCords no ,1ust ground for holding that tbe court 
of bankruptcy must administer and distribute, as included in the assets of 
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the estate, tbe very property which the act In unambiguous language dé- 
clares shall not pass from tlie banknipt or become part of the bankruptcy 
assets." 

It may be that where the property constituting the homestead has 
enhanced in value, as it apparently has in this case, it is hard on the 
creditors, when tiie head of the family becomes a bankrupt, that it 
should be carried through the bankruptcy proceedings as an exemp- 
tion ana the bankrupt obtain a discharge from his debts, but it ap- 
pears in this case that the homestead allowed the bankrupt was duly 
recorded, as required by law, in Chattahoochee county and also in 
Muscogee county for the reinvestment. Creditors, therefore, must be 
charged with notice of the situation when they gave crédit to the 
bankrupt, and, as the law protects it, the courts hâve nothing to do 
but enforce that law as it stands. 

Of course, if any créditer has a waiver of exemption as against his 
debt, there would exist, under the décision of the Suprême Court in 
the Lockwood Case, "an equity entitling him to a reasonable post- 
ponement of the discharge of the bankrupt, in order to allow the in- 
stitution in the state court of such proceedings as might be necessary 
to make effective the rights possessed by the creditor." If creditors 
having no such waivers hâve any rights as against this property in 
question, such rights must be asserted in courts of compétent juris- 
diction elsewhere. The bankruptcy court has no power to accord 
them relief. 

I disagree, therefore, with the action of the référée in directing the 
sale by the trustée of the reversionary interest in the homestead ex- 
emption in question. An order in accordance herewith may be en- 
tered. 



SUPREME COUNCIL OF ROYAL ARCANUM v. WISHART, 

(Circuit Court of Appeals, Tbird Circuit. January 8, 1912.) 

No. 53 (1,526). 

1. Insurance (§ 7SS*) — Mutual Benefit Society— By-Laws— Application. 
A by-Iaw of a mutual benefit society providing that the taking of his 
own life by a member within five years after initiation, whether sane or 
Insane, shall cancel the uiember's certiflcate, was thereafter amended so 
as to déclare that the taking of a member's own life, whether sane or 
Insane, after five years from the date of his Initiation and within flve 
years from and Including date of changing from a lower to a higher cer- 
tlficate, shall cancel the certiflcate to the extent of the increased amount 
of benelit and terminate the rights of ail persons thereto. Held that, 
where a member died of his own hand 18 years after his initiation, 
but less than five years after taking ont a new certiflcate payable to a 
new beneflciary for the same amount, neither the original provision nor 
the provision as amended was applicable. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. J 1956 ; Dec. 
Dig. § 788.* 

Mutual benefit Insurance contracts as affected by subséquent provi- 
sions and amendments of charter, constitution, or by-laws, see note to 
Suprême Council, American Légion of Honor, v. Champe, 63 C. C. A. 285.] 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Insubance (§ 788*) — Mutual Benefit Society— Bbnefit Cebtificatb— 

Suicide. 

In the absence of applicable by-laws of a mutual benefit Insurance so- 
ciëty regulating suicide, the suicide of a member wMle sane avoids tbe 
certlflcate. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 1956; Dec. 
Dig. § 788.*] 

3. Insurance (§ 788*) — Mutual Benefit Association— By-Laws— Suicide. 

The fact that the by-laws of a mutual benefit Insurance soclety pro- 
vided that suicide within five years after initiation should avoid the pol- 
icy, did not ralse a presumption that suicide after that time would not 
bar Uability whether Insured was sane or Insane. 

[Ed. Note. — ^For other cases, see Insurance, Cent. Dig. § 1956; Dec. 
Dig. § 788.*] 

4. Insurance (§ 817*) — Debtenses— Suicide— Phesumptions. 

The mère fact of suicide committed by insured Is insufflclent of itself 
to remove a presumption of sanity whlch obtalns In ail cases where hu- 
man conduet is under investigation. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 817.*] 

5. Insurance (§ 817*) — Défenses— Suicide— Bueden of Peoof. 

Where Insured committed suicide, the burden Is on plalntifC in an ac- 
tion' on a beneflt eertifleate to prove that he was not of sound mind at 
the time. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 817.*] 

6. Insurance (§ 819*) — Suicide— Insanitt— Evidence. 

In an action on a ben eût eertifleate in whlch the défense of suicide 
was pleaded, évidence held insufflclent to authorlze a findlng that in- 
sured was insane at the time he committed suicide. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 819.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by William W. Wishart for the use of certain others against 
the Suprême Council of the Royal Arcanum. Judgment for plain- 
tiff, and défendant brings error. Reversed, and judgment non ob- 
stante veredicto entered for défendant. 

Joseph A. Langfitt (Langfitt & Mcintosh, on the brief ), for plain- 
tiff in error. 

J. Roy Dickie (Wishart & Dickie, on the brief), for défendant in 
error. 

Pefore GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. Action was brought in the court below by 
the défendant in error against the plaintiff in error (hereinafter called 
the défendant), to recover, as beneficiary in a certain benefit certificate 
;.:sued by the défendant to Otho Milton Hartzell, as a member of one 
of its cotmcils, the sum of $3,000, covenanted to be paid upon the 
death of the said Hartzell to the said beneficiary, such certificate be- 
ing dated the 12th day of September, 1908. The défendant is a bén- 
éficiai association, with the fraternal and secret features common to 
such organizations. The certificate sued upon was one issued upon 
the surrender of a prior certificate, for the same amount, dated the 
lOth day of April, 1890, in which the wife of the insured was named 

"V'-T Other cases see same topio & § numbbb In Dec. & Am. Dlga. 1907 to data, & Rep'r Indexes 
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as beneficiary. The rules of the society permitted a member holding 
a benefit certificate to change the beneficiary, upon a written request 
and in compHance with certain régulations and conditions prescribed 
in relation thereto. Upon the surrender of the former certificate, it 
issued a new one, with the new beneficiary named therein. It is not 
denied that the certificate sued upon was issued to the décèdent in 
pursuance of his right, as a member of the association, to change the 
jaeneficiary named in the original certificate. 

[1] At the tinie of Hartzell's initiation as a member of the society 
in 1890, the by-laws of the same were silent as to the suicide of a 
member, and its efifect upon his beneficiary's right to collect the 
amount of Insurance stated in the certificate. On August 1, 1904, 14 
years after Hartzell's initiation, the laws of the order were amended, 
and the following section was added: 

"Section 473A. The taking of his own life by a member within flve years 
from and including the date of his initiation, whether he be then sane or 
insane, shall cancel and render null and void the beiieflt certificate and ter- 
minate ail rights and privilèges of ail persons thereunder and under his 
membership in the order." 

On August 1, 1908, this section was amended by adding to it the 
following paragraph: 

"The taking of his own life by a member, whether he be then sane or 
insane, after flve years from the date of bis initiation, and within flve years 
fron» and including the date of his changing from a lower to a higher cer- 
tiflcate, shall cancel and render null and void the benefit certificate, to the 
estent of the Increased amount of the benetit, and terminale the rights of 
ail persons thereto." 

It is not disputed that, under the stipulation contained in the ben- 
efit certificate, that the insured must "comply with the laws, rules and 
régulations now governing the said council and fund, or that may 
hereafter be enacted by the Suprême Council to govern said council 
and fund," the amendments above quoted would apply to and modify 
the contract sued upon, if they were applicable thereto. But it is 
obvions that neither of thèse by-laws apply to the case in hand. The 
first does not, because Hartzell's death by his own hand took place 18 
years after his initiation as a member of the society, and the second 
does not, because the new certificate issued by the society was not a 
change from a lower to a higher amount of insurance. We therefore 
cannot agrée to the proposition urged on the part of the a])pellee, if 
the question could be raised on this record, that "where a life insur- 
ance Company or a bénéficiai society fixed a period in its policy, cer- 
tificate or by-laws, within which, if the insured commit suicide, the 
policy or certificate should be avoided, death of the insured by suicide 
after the expiration of such period does not constitute a défense to 
an action on the policy." 

[2] We must assume from reason as well as authority that, prior 
to the adoption of the by-laws in question, it was nat "within the 
contemplation of either party to the contract, that the company shall 
be liable upon its promise to pay, where the insured, in sound mind, 
by destroying his own life, intentionally précipitâtes the event upon 
the happening of which such liability was to arise." "Suicide" by 
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one of Sound mind "does net 'avoid' the policy; against this event, 
the policy does net exist." Ritter v. Insurance Co., 169 U. S. 139, 
18 Sup. Ct. 300, 42 L. Ed. 693. The effect of the suicide upon the 
liability of the insurer is of course predicated upon the détermination 
of the question, whether the insured was sane or insane. D'avis v. 
Suprême Council of the Royal Arcanum, 195 Mass. 402, 81 N. E. 
294, 10 L. R. A. (N. S.) 722; Burt v. Union Cent. Ins. Co., 187 U. 
S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216. In this case the principle is 
applied where the insured has brought about his own death by capital 
exécution as the resuit of the crime of murder of which he was con- 
victed. Hopkins v. Northwestern Life Assur. Co. [C. C] 94 Fed. 
729. 

By the amendment to the by-laws, it is provided (as we are given 
to understand is now the case in most, if not ail, life insurance pol- 
icies) that, if the insured commit suicide within a stated period after 
the taking out of the certificate or policy, the insurer shall not be 
liable, and this, whether the insured at the time be sane or insane. 
This provision has become common, doubtless for the obvions reason 
that thereby there will be measurably removed the temptation to take 
out a certificate or policy with the intent to anticipate the natural occur- 
rence of death, in order to the sooner achieve some ultimate disposi- 
tion of the insurance money. By this provision, if the insured takes 
his Own life within the period named, there is no question of sanity or 
insanity to be determined, because the contract in effect stipulâtes that, 
under such circumstances, there shall be no liability, whatever the 
condition of the insured might hâve been as to sanity or insanity. It 
would seem necessarily to follow that cases of suicide, after the ex- 
piration of this prescribed period, must be governed by the gênerai 
law of the contract to which we hâve above alluded, and the liability 
of the insurer will dépend upon the sanity or insanity of the insured. 

[3] We hâve dwelt so much on what seems too obvious for argu- 
ment, for the reason that counsel for the appellee has with much 
insistence urged in his argument (though the question is not raised 
in this record), that inasmuch as the by-laws in question provided that 
in cases of suicide within a certain period, there should be no lia- 
bility, whether the insured was sane or insane, there is an implica- 
tion that in cases of suicide occurring after the prescribed period, the 
question of sanity or insanity is immaterial. We cannot so under- 
stand it. 

The court below, however, properly ignored thèse by-laws, and 
the contention of the plaintiff founded thereon, and submitted to the 
jury the only_issue raised in the trial of the case, viz., whether the 
insured was sane or insane when he took his own life An instruc- 
tion prayed for by the défendant, that on ail the évidence the ver- 
dict should be for the défendant, was refused. The jury returned a 
verdict for the full amount for the plaintiff, and the défendant filed 
a motion for judg,ment non obstante veredicto, which the court re- 
fused and ordered judgment on the verdict. To the judgment thus 
entered, the défendant has sued out this writ of error. 

Disregarding ail other assignments of error than the one founded 
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upon the judgment non obstante veredicto, and the refusai to give 
peremptory instructions in favor of the défendant, we hâve carefully 
examined ail the évidence relating to the sole issue submitted to the 
jury. 

[4] There is no reason why the mère fact of suicide should remove 
the presumption of sanity which obtains in ail cases where human 
conduct is under investigation. It is true, suicide may be taken in 
connection with other évidence with which it is consistent, to show 
insanity, but, standing alone, it cannot support the issue. 

[5] The burden in such cases as the présent is upon the plaintifï 
to prove that the insured was not of sound mind when he took his 
own life. Ritter v. Insurance Co. (supra); Insurance Co. v. Rodel, 
95 U. S. 240, 24 L. Ed. 433; Coverston v. Conn. Mut. Life Ins. Co., 
6 Fed. Cas. 654, Fed. Cas. No. 3,290; Gay v. Mut. Life Ins. Co., 10 
Fed. Cas. 114, 9 Blatchf. 142, Fed. Cas. No. 5,282; Moore v. Conn. 
Mut. Life Ins. Co., 17 Fed. Cas. 672, 1 Flip. 363, Fed. Cas. No. 9,755. 

[6] We start, therefore, with the presumption of sanity in the de- 
rendant's favor, and we find nothing in the évidence, whether it be 
the testimony of witnesses or the letters written by the insured shortly 
prior to his death, forecasting the same and making deliberate ar- 
rangements therefor, or the circumstances of the case, that in the 
slightest degree tend to rebut that presumption. It is not merely an ab- 
sence of testimony in rebuttal, but there is in the record a by no means 
meager amount of évidence, oral and documentary, ail tending to con- 
firm the presumption of sanity. The per.sons who saw most of him dur- 
ing the weeks or months immediately prior to his death, ail testif y that 
there was nothing in his conversation, conduct or bearing, tending to 
show insanity. Two of thèse witnesses said they had no opinion as 
to his sanity or insanity, because in their intercourse with him, the 
question had never occurred to them. The proprietor of the hôtel 
at San Rafaël, where Hartzell resided for some months prior to his 
death, and in a room of which he took his own life, testified that he 
was in constant intercourse with him, seeing him two or three times 
a day ; that he often came into his private office and talked with him, 
and the only impression made upon the witness' mind was that he 
was a more than usually bright and intelligent man, normal in his 
habits and conduct, particular about his person and dress, gentlemanly, 
and "in every way mild, gentle and génial," and that in his opinion 
his mental condition was normal. The daily intercourse thus testified 
to continued down to the very day of his death. The testimony of 
the only other witnesses called to speak of the impression made upon 
them as to his mental condition just prior to his death, testified to 
nothing at ail at variance with the testimony just referred to, but 
strongly corroborate the same. 

THere are two letters in évidence, written by Hartzell on the morn- 
ing of the day on which he committed suicide; one to Mr. Orpin, the 
proprietor of the hôtel, one to Mr. De Forrest, apparently an intimate 
friend, whom he asked to attend to everything connected with his 
death and funeral, and another to his attorney in Pittsburgh, written 
on Apri! 16th, three days before his death. The tone, style and sub- 
stance of thèse letters, so far from suggesting insanity, strongly sup- 
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port the presumption of his sanity. They are well and clearly written 
and betoken the mind of the writer as one of more than usual self 
poise. It will not do to say, as was intimated in argument, that the 
very clearness, intelligence and well defined purpose exhibited by thèse 
letters, written in immédiate prospect of the awful event they refer 
to, indicate unsoundness of mind.- The ordinary processes of the rea- 
soning f aculty must be perverted in order to establish such a con- 
clusion, and a jury cannot be permitted, upon such évidence alone, 
any more than upon the mère f act of suicide, to inf er the insanity of 
the deceased. The mère suggestion that the writer has cunningly 
simulated sanity in the composition of thèse letters, without any évi- 
dence tending to show such simulation, must of course be rejected. 

Upon a careful examination of ail the évidence, both written and 
oral, disclosed by this record, we are of opinion that there is nothing 
from which a jury could justifiably havé found that O. M. Hartzell, 
the insured, was insane at the time of his death. 

The judgment below must therefore be reversed, and a judgment 
non obstante veredicto entered for the défendant. 



TIBERG V. WAREEN et al. 

(Circuit Court of Appeals, Ninth Circuit. December 4, 1911.) 

No. 1,963. 

1. Habeas Corpus (§ 112*) — Supplbmèntal Return— Pèrmitting Filing. 

In habeas corpus, it was not prejudicial errer to permit filing of a 
supplemental return after entry of aii order discharging petitioner from 
custody where tàe return stated matters sustaiuing an order vacating a 
prlor order, though the proper practice would hâve been for respondent 
to malce a showing why the former order should not be vacated, accom- 
panying It with a tender of the supplemental return with request for 
leave to flle the same. 

[Ed. Note.^For other cases, see Habeas Corpus, Cent. Dig. § 101; 
Dec. Dig. § 112.*] 

2. Habeas Corpus (§ 112*) — Oedeb of Discharge— Power to Vacate. 

An order discharging a petitioner in habeas corpus may be vacated at 
the same term at which it was entered. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 101; 
Dec. Dig. § 112.*] 

3. Habeas Corpus (§ 112*) — Procebdings on Supplemental Eetubn— Re- 

ARRBST UNNECESSARY. 

On revlval of a habeas corpus proceeding after petitioner had been 
discharged, the supplementary proceeding revived the entire issue, and 
the cause was properly treated as though It were pending or originally 
Instituted, and hence It was unnecessary to rearrest petitioner, under 
the warrant upon which the supplementary proceedlngs were had. 

[Ed. Note, — For other cases, see Habeas Corpus, Cent. Dig. § 101; 
Dec. Dig. § 112.*] 

4. Habeas Corpus (§ 85*) — Extradition— FuGiTivrrr op Petitioner— Prooe. 

On habeas corpus to discharge petitioner under a warrant for his ex- 
tradition, issùance of the warrant is at least prima facie évidence that 
petitioner is a fugitive from justice. 

[Ed. Note.^-For other cases, see Habeas Corpus, Cent. Dig. §§ 77, 78; 
Dec. Dig. § 85.*] 

•For other caaes u« same toplc Su § numbeb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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5. Extradition (§ 32*) — Burgi.abt and IiAbceny— Compaint— SurriciENCT. 

Under Carter's Ann. Pen. Code Alaska, § 75, making it a felony to 
break, rob, or attempt to break or rob any flume, mining elaim, etc., not 
his own, a complaint stating that accused felouiously broke, robbed, and 
attempted to rob and break a flume, sluice box, mluing claim, and bed- 
rock' of anotber, etc., sufficlently stated an offense to sustain extradition 
proceedings ; the complaint not belng bad for duplieity by alleging a 
breating "and" an attempt to break. 

[Ed! Note. — For other cases, see Extradition, Cent. Dig. §§ 36-38 ; Dec. 
Dlg. § 32.*] 

6. Inmctment and Information (§ 72*) — Sufficibnoy— Conjunctive Allé- 

gations. 

A¥here a statute makes the commission of différent acts stated dls- 
junctively an offense, two or more or ail of such acts may be embraced 
in a single count in tlie indictment, but they should be set fortb con- 
junctively. 

[Ecl. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 195-199; Dec. Dig. § 72.*] 

7. Extradition (§ 34*) — Pboceedinos— Reqtjisites— Cebtificates. 

Under Rev. St. § 5278 (U. S. Comp. St. 1901, p. 3597), requiring a Gov- 
ernor in making réquisition for a fugitive from justice to produce a eopy 
of the indictment or affldavit chavglng a crime, certlfied as authentie by 
him, he need not certify to the officiai character of the grand jury nor to 
the oflîcer certifying to the copy of the indictment or the officer before 
whom the affldavit is subscribed and sworn to, or to the officiai character 
of the proper custodlan of such document ; it being sufficlent that the in- 
dictment or aftidavit be eertified to as authentie. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig. § 35-38; Dec. 
Dig. § 34.*] 

8. Extradition (§ 34*) — Réquisition Papers— Irbegtjlaeities— Coerection. 

"Where réquisition papers originally coutained a certlflcate designating 
what was really a complaint, as being an indictment, on correction of the 
papers as a basis for a supplemental retum after accused was dis- 
charged from custody on habeas corpus, it was not necessary that the 
Governor making the réquisition hâve before him the complaint upon 
which the extradition proceeding was based, where he authorized an- 
other to attach to the corrected certificate the original papers. 

[I3d. Note. — For other cases, see Extradition, Cent. Dig. § 35-38; Dec. 
Dig. § 34.*] 

9. Habeas Corpus (§ 113*) — Review—Record— Sufpiciency. 

On appeal in habeas corpus from an order remanding petitioner to 
custody, he cannot comi^ain that he was denied a full hearing upon his 
traverse where the record does not disclose that he ofCered, or was ready 
to produce, any évidence, and where no objection was made to a déter- 
mination of the cause. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 102-115 ; 
Dec. Dig. § 113.*] 

10. Habeas Corpus (§ 85*) — ^Traverse of Retubn— -Burden op Proof, 

In habeas corpus, the burden is on petitioner to substantiate the allé- 
gations of his traverse. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 77, 78; 
Dec. Dig. § 85.*] 

11. Habeas Corpus (§ 113*) — Review—Record— Supi-icienct. 

On appeal in habeas corpus from a judgment remanding petitioner to 
custody under extradition proceedings, he cannot complain that the affl- 
davit charging the offense was rendered insufticient by allégations of his 
traverse that the affldavit was made upon hearsay, where the record 

'For otlier cases see same topic & ! numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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does not show that petitioner offered or was ready or desired to go Into 
a trial of the Issue so raised. 

[Ed. Note. — For otàer cases, see Habeas Corpus, Cent. Dlg. §§ 102-115 ; 
Dec. Dig. § 113.* 

Scope of review on habeas corpus to procure release of persons sought 
to be extradited, see note to Bruce v. Kayner, 02 C. G. A. 506.] 

12. Extradition (§ 39*) — Défenses— Dischaege Undeb Cbiminal Chabge. 

Dismissal of crlmlnal proceedlugs in justice court had to detain ac- 
cused until proper warrant for his extradition could be obtained was no 
défense to hls extradition. 

[Ed. Note.— For other cases, see Extradition, Cent. Dlg. §§ 45, 46; Dec. 
Dig. § 39.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Habeas corpus proceeding by Johan Tiberg, also known as Edwin 
Johansen, against Joseph F. Warren, Spécial Agent of the Depart- 
ment of justice, and another. From a judgment remanding petitioner 
to custody, he appeals. Affirmed. 

This is a proceeding by habeas corpus instituted by Johan Tiberg, also 
named Edwin Johansen, to procure his release from custody. His pétition 
was filed in the circuit court, and sets forth In brief that he is unlawfully 
restrained of hls liberty by Robert T. Hodge, sherifif of Klng county, state 
of Washington, and Joseph F. Warren, a deputy marshal of Nome, Alaska, 
and an agent of the Governor of the terrltory of Alaska; that such restraint 
is illégal, in this: that petitioner was on Septeraber 16, 1910, without war- 
rant of law arrested by Warren and others, and confined in the county jail 
of King county, Wash. ; that on September 27, 1910, Warren entered com- 
plaint, charging petitioner with the crime of being a fugitive from justice 
from Cape Nome, district of Alaska, before John B. Gordon, a justice of the 
peaee in and for Klng county, who thereupon issued a warrant for petitioner, 
which was duly executed; that upon October 13, 1910, a hearing was had 
before the justice, and on November 10, 1910, the charge against petitioner 
was dismissed; that since the dismissal of said charge petitioner bas beeu 
unlawfully confined and restrained of his liberty by the sald Hodge and 
Warren on an Illégal réquisition issued by the Governor of Alaska, which 
réquisition contains no autlientic charge against petitioner, and has no 
indictment such as is required by the laws of the terrltory of Alaska attached 
or annéxed thereto ; that said alleged réquisition is defective, in this : that 
the alleged affldavits thereto attached do not charge petitioner with a crime, 
and are not authentic, nor certifled to be so by the said Governor; that said 
affidavits purport to be sworn to before Edw. Coke Hill, a notary public, and 
are not sworn to before a maglstrate of the district of Alaska, and that 
there is no certlficate attached to said réquisition showing that Hill is a 
qualifled notary public of the district; that said réquisition is also defective, 
in tbis: that it does not charge that petitioner is a fugitive from justice, but 
only that it has been so represented to the Governor, and that no authentic 
représentation of such allégation is attached to the réquisition, and no in- 
dictment by a grand jury has been f ound against petitioner. The wrlt was 
thereupon issued, to which the sheriff and Warren made return that the 
petitioner is a fugitive from justice from the district of Alaska, and is held 
by Warren by virtue of a warrant issued by the Governor of the state of 
Washington, a copy of the warrant being attached, which warrant it is al- 
leged was issued by the Governor of the state upon demand of the Governor 
of Alaska; that with said demand there was produced a copy of an affldavit 
made before a maglstrate of the district of Alaska charging petitioner with 
having committed the crime of robbing a mining claim, the copy being at- 
tached; that said affidavit was duly certifled to be authentic by the Governor 
of Alaska ; that, upon said affldavit, a warrant was duly issued for the arrest 

•For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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of petitioner, and return thereon was made by the marshal of the district of 
Alaska "Xot foiind," and that i)etitioner Is confiued in tlie Klng county jail, 
Wash., under said Governor's warrant. 

On Decembei' 1, 1910, the petitioner was, on heariug, diseharged from eus- 
tody under the writ. On December 12, 1910, Warren, the spécial agent, flled 
a supplemental return showing that petitioner is a fugitive from justice from 
Alaska; that the Governor of the state of Washington, upon a second réquisi- 
tion from the Governor of Alaska, has issued to the respondent Warren a 
warrant, copies of the warrant and réquisition being attached; that at the 
time of makiug the réquisition the Alaska Governor appoiuted Warren his 
agent to receive petitioner and to take him to Alaska, a copy of the certiflcate 
of appointment being attached ; that wlth said demand there was produced 
before the Governor of Washington a copy of an affidavit made before a 
magistrate for the district of Alaska, charging the petitioner with having 
robbed a mining clalm, a copy, with certiflcate of the magistrate, being at- 
tached (the same being the complaint of Campbell and the certiflcate of 
George D. Sehofield), whlch atJidavit was duly certifled to be authentlc by 
the Governor of Alaska, who also certifled to the signature of the magistrate, 
which certiflcate is also attached. The return prayed that the order dis- 
charging the petitioner be set aside, and thereupon that the writ of habeas 
corpus be quashed, and the petitioner remanded to the custody of the oflicer. 

Leave being granted to file the supplemental return, the petitioner on De- 
eember 27, 1910, flled a traverse thereto. By this it is alleged that the second 
warrant issued by the Governor of Washington is insufficient, in that it is 
based on an alleged réquisition made by the Governor of Alaska on the Ist 
day of December, 1910; that said réquisition was not accompanied by any 
complaint or affidavit of any nature, and to it were attached only two pa- 
pers, namely, the authorization to Warren and a certiflcate of the Governor 
showing that George D. Schofleld was on October 14, 1910, a commissioner 
and ex officio justice of the peace for the district of Nome, and that no other 
papers accompanied or were annexed to said réquisition; that on the Ist day 
of December, 1910, the Governor of Alaska did not hâve before him any war- 
rant, complaint, or affidavit charging the petitioner with any crime, but is- 
sued said réquisition on request from some person in Seattle, Wash. ; that the 
Governor of Washington issued his warrant to Warren on said réquisition so 
made by the Governor of Alaska, and attached to said warrant a complaint 
and warrant received by him on the former réquisition issued by the Governor 
of Alaska on November 3, 1910 ; that the réquisition of November 3, 1910, was 
deelared a nulllty by the court on December 3d ; that the complaint sworn to 
by Campbell is void, in that Campbell did not hâve Personal knowledge of the 
commission of the crime charged, and that he gained his information respect- 
ing the alleged offense from Warren by telegram from Seattle, and that War- 
ren himself possessed no information relative to said offensé ; that said affida- 
vit and complaint of Campbell does not state a crime, in that it does not state 
where the crime was committed, nor does it state that anything of value was 
taken, or glve the name of the claim touching which the robbery is alleged ; 
that since the alleged crime was committed a grand jury has been impaneled, 
and no indictment has been returned against petitioner ; that the money and 
draft taken from the possession of petitioner, aggregating §14,300, and dSliv- 
ered to the clerk of the court at Nome, Alaska, to be held as évidence against 
petitioner, hâve been removed from the reglstry of the court and delivered to 
the Pioneer Mining Company, and that no évidence of the kind is now avail- 
able against him. 

Upon this state of the pleadings the cause was again heard, which resulted 
lu an order and judgment remanding petitioner to the custody of the oflicer. 
From this judgment the petitioner appeals. 

The record further shows that petitioner was on September 27, 1910, com- 
plained against before John B. Gordon, justice of the peace for Seattle pre- 
ciiict, King county, Wash., as being a fugitive from justice from the district 
of Alaska; that a warrant was issued by said justice of the peace, and the 
petitioner was taken into custody thereunder; that the cause was continued 
from time to time, but was flnally dlsmissed, on motion of the prosecuting 
attorney, on November 10, 1910, after the petitioner had been arraigned and 
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pleaded not gullty. It further appears that when the order of the court 
was made and entered dlscharging petitloner, and at the request of the dis- 
trict attorney, the court dlrected the petitioner to exécute a bond in the sum 
of $2,500, whlch was done, conditioned to abide the resuit of the appeal. 
Upon the givlng of this bond, the petitioner was ordered released from cus- 
tody. At the same time a warrant was issued by the circuit judge pursuant 
to section 1014, R. S. (U. S. Oomp. St. 1901, p. 716), and a bond was given 
by petitioner for his appearance at the hearing for bis removal. 

Willett & Oleson, for appellant. 
Elmer E. Todd, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1, 2] The first contention of counsel for appellant is that the Cir- 
cuit Court erred in permitting the appellees to file the supplemental 
return, for the reason that the cause had been disposed of by final 
judgment and the petitioner discharged. 

It is not entirely clear from the transcript of record just what the 
procédure was. The order for petitioner's discharge was made and 
entered December 1, 1910. The supplemental return was verified on 
December 12, 1910, and filed the same day. The prayer is that the 
previous order discharging the petitioner from custody be vacated 
and set aside, and that thè writ of habeas herein be quashed and the 
petitioner remanded to the custody of the respondents. Next in 
order in the record appears the bail bond of the petitioner, which he 
was required by the court to give to abide the order of the Circuit 
Court of Appeals, should an appeal be taken by .respondents from the 
order dismissing the writ and discharging the petitioner. It was up- 
on the giving of this bond that the petitioner was eventually released 
from custody. Then appears the traverse to the supplemental return. 
Following this is the order of the court made December 27, 1910, 
vacating the former charge, and remanding the petitioner again to the 
custody of Joseph Warren, one of t,he respondents. Then comes an 
order made on the same day, granting leave to file the supplemental 
return to the writ of habeas corpus theretofore issued. The regular 
course would hâve been for the respondents to make a showing why 
the former order of the court should be vacated, accompanying it 
with a tender of the supplemental return, with request for leave to 
file the same. If the showing appeared to be sufficient, the prior 
judgment would be vacated, and leave granted to file the supplemental 
return. Then, when the supplemental return was filed, the question 
would hâve regularly arisen upon such return, in connection with the 
original return and the traverse, whether the petitioner should be dis- 
charged or remanded to the custody of the officer ; the case being 
heard anew. Thèse are matters formai in character, however, and 
do not go to the substantial rights of the petitioner. The supplemental 
return contains matter relevant to the question whether the order 
of discharge should be vacated, and also pertinent as a further jus- 
tification for detaining the petitioner. The reasons appearing were 
ample upon which to base an order for vacating the prior order of 
discharge, and for granting leave to file the supplemental return it- 
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self, and the irregularity of the procédure by which it was finally 
accomplished affords no sufficient ground of error. The vital ques- 
tion is whether the court was without power to vacate its prior order 
or judgment at ail. The order of vacation was made during the same 
terni as the entry of the previous order. "It is a gênerai rule of 
the law," says the Suprême Court, "that ail the judgments, decrees, 
or other orders of the courts, however conclusive in their character, 
are under the control of the court which pronounces them during 
the term at which they are rendered or entered of record, and they 
may then be set aside, vacated, modified, or annuUed by that court." 
Bronson v. Schulten, 104 U. S. 410, 415, 26 L. Ed. 797. See, also, 
Bassett v. United States, 9 Wall. 38, 19 L. Ed. 548 ; Ex parte Lange, 
18 Wall. 163, 21 E. Ed. 872. The doctrine has direct application hère, 
and the power of the circuit court to grant the order of vacation must 
be conceded. 

[3] It is f urther contended that the allégations of the supplemental 
return are insuflficient to justify respondents in restraining petitioner. 

The first objection is that the return contains no allégation that the 
warrant had been served. This relates to the second warrant issued 
by the Governor of Washington. It must be considered that this 
return is but supplementary to the original, and is supposed to con- 
tain matters only which bave transpired since the filing of such orig- 
inal return. That is to say, the respondents justify through the 
original and the supplemental returns. The two pleadings together 
constitute their défense. It is doubtful whether the petitioner can 
be heard to complain that he is not in custody when the very proceed- 
ing inaugurated by him is to obtain release from alleged unlawful 
restraint. True, the petitioner had, in fact, been discharged from 
custody, but the supplementary proceeding revived the entire issue, 
and the cause was to be considered as though it were pending as orig- 
inally instituted. The formai matter of rearresting petitioner under 
the second warrant was not essential to the justification. The ob- 
jection is therefore untenable. 

[4] It is next objected that it is not shown that the petitioner is a 
fugitive from justice. The fact is alleged in so many words in both 
the original and the supplemental return, and the allégation is not 
denied by petitioner. If the objection be that the proofs were insuiifi- 
cient at the trial to establish the fact, then the answer is that the is- 
sue présents a question of fact which the Governor of Washington 
was called upon to décide upon such évidence as he deemed satisfacto- 
ry, and the issuance of this warrant is at least prima facie sufficient 
to justify the removal until the presumption is overthrown by con- 
trary proof. Roberts v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 E. 
Ed. 544. There was no countervailing proof ofïered at the trial in 
the présent case. So that, whether the objection be to the sufficiency 
of the returns, or to the proofs showing the petitioner to be a fugitive 
from justice, it must be held untenable. 

[5, 6] Another objection is that the complaint filed before the com- 
missioner and ex officio justice of the peace in Alaska is demurrable 
and insufficient upon which to base the proceeding for petitioner's 
removal. 
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The complaint is madè by one G. W. Campbell, and entitled in the 
justice's court for the Precinct of Cape Nome, district of Alaska, 
Second division. It is alleged thereby that said Johan Tiberg, "on 
the 18th day of July, 1910, in the district aforesaid, and within the 
jurisdiction of this court, did wrongfully and unlawfully and fe- 
loniously break, rob, and attempt to rob and break a flume, sluice, 
sluice box, mining claim, and bedrock not his own, to vvit, the flume, 
sluice, sluice box, mining claim, and bedrock of Pioneer Mining Com- 
pany, a corporation, contrary to the form of the statute in such cases 
made and provided," etc. By section 75 of the Pénal Laws of Alaska 
it is provided : 

"That any person who shall break or rob in any manner, or who shall at- 
tempt to break or rob, any flume, rocker, quartz, quartz veln, or Iode, bed 
rock, sluice, sluice box, or mining claim not bis own, or who shall trespass 
upon such mining claim, wlth the intent to commit a felony, shall, upon con- 
viction thereof, be punished by imprisoimient in the penitentiary not less 
than one nor more than flve years, or by fine not less than one hundred nor 
more than one thousand dollars, or by both such imprisonment and fine." 

By section 49 of the Code of Criminal Procédure, tke indictment 
is sufficient if it can be understood therefrom: 

"That the act or omission charged as the crime is clearly and distinctly 
set forth in ordlnary and concise language, without répétition, and in such 
manner as to enable a person of eommon understanding to linow what is in- 
tended." 

And by section 50 it is f urther provided : 

"That no indictment is insufficient, nor can the trial, judgment, or other 
proceedlngs thereon be affected by reason of a defect or imperfection in mat- 
ter of form, which does not tend to the préjudice of the substantlal rights of 
the défendant upon the merlts." 

The spécifie objection of duplicity is made to the complaint, be- 
cause it allèges a breaking and an attempt to break. We understand, 
however, that where the statute makes the commission of différent 
acts each an offense, and such acts are stated disjunctively in the 
statute, two or more or ail of such acts may be embraced in a single 
count in the indictment, but that they should be set forth conjunctive- 
ly; that is to say, where the word "or" appears in the statute the 
Word "and" should be employed in the indictment. State v. Carr, 6 
Or. 133. The complaint criticised conforms to that rule. In other 
respects the offense is sufficiently charged within the purview of the 
statute governing pleadings in criminal cases in Alaska. Especially 
is this true where the indictment or complaint is challenged in a re- 
moval proceeding. Webb v. York, 79 Fed. 616, 25 C. C. A. 133. 

[7] Other objections are made, namely, that the certificate to Geo. 
D. Schofield's, officiai character is insufficient; that the certificate of 
the Governor of Alaska does not show the officiai character of J. F. 
Hobbes on September 24, 1910, that the signature attached to the 
jurât is the signature of Hobbes, or that the seal attached is his of- 
ficiai seal, or that Schofield was the custodian of the original com- 
plaint, warrant, and return thereof on October 14, 1910. The plain 
answer to thèse objections is that no such certificates are required by 
law. The réquisition was made under section 5278 of the Revised 
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Statutes (U. S. Comp. St. 1901, p. 3597). This requires the produc- 
tion by the Governor demanding a fugitive from justice of a copy of 
the indictment found or affidavit made before a magistrate of his 
State or territory, charging the person demanded with having com- 
mitted a crime, "certified as authentic" by him, the demanding Gov- 
ernor. What is it that is required to be certified as authentic? It 
is the indictment or affidavit made before the magistrate. This is 
really ail the certificate that is required of the demanding Governor, 
and it is not essential that he go farther and certify to the officiai 
character of the grand jury or of the officer certifying to the copy 
of indictment, or the officer before whom the affidavit is subscribed 
and sworn to, or to the officiai character of the proper custodian of 
such a document. It is sufficient that the indictment or affidavit is 
certified as authentic. Ex parte Reggel, 114 U. S. 642, 5 Sup. Ct. 
1148, 29 L. Ed. 250. 

This disposes of the several objections to the return. 

[8] It is next urged that the Circuit Court erred in refusing to 
allow the petitioner to offer testimony under his traverse, and in re- 
manding him to the custody of the officer. To understand fully the 
question involved, it will be necessary to advert to the record. When 
judgment was first entered discharging the petitioner from custody, 
the paper by which the petitioner was charged with the offense desig- 
nated therein was called an indictment, which was certified to be au- 
thentic, when in reality the paper was not an indictment, but a coni- 
plaint before a magistrate. It was probably this irregularity that 
prompted the discharge. The supplemental return shows the issu- 
ance of another réquisition, wherein the paper charging the petitioner 
with the commission of a crime was properly and truly denominated 
a complaint. Now, it is alleged in the traverse that said alleged sec- 
ond réquisition of the Governor of Alaska was not accompanied by 
any complaint or affidavit, and that at the time the same was issued 
the said Governor of Alaska did not hâve befQre him any warrant, 
complaint, or affidavit charging the petitioner with any crime, but is- 
sued the said réquisition on the request, transmitted by cable, of some 
person in Seattle; further, that the Governor of the state of Wash- 
ington issued his warrant on said réquisition, and that he attached to 
said warrant a complaint and warrant received by him on the pre- 
vious réquisition. At the trial, so it appears from the record, the pe- 
titioner offered to introduce évidence in support of the traverse. 
Whereupon the attorney for respondents admitted that the Governor 
of Alaska, when he issued the second réquisition, did not bave before 
him any complaint, indictment, or affidavit, but attached thereto only 
the papers alleged by the traverse to be so attached, and thereupon 
sent the réquisition, with the attached papers, to Joseph F. Warren 
in Seattle, Wash., with request that he, the said Warren, attach there- 
to the complaint previously attached to the first réquisition, and the 
affidavits accompanying the same, which was done, and the whole 
returned to the Governor of Washington, who thereupon issued his 
warrant to Warren. Thus the exact manner of issuing the second 
réquisition and the warrant by the Governor of Washington was 
192 F.— 30 
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made to appear. The question to be decided is whether the alleged 
irregularity in putting thèse documents together, and in their certifica- 
tion by the Governor of Alaska, is fatal to the validity of the warrant 
finally issued by the Governor of Washington. 

It is not questioned that the complaint attached to the first réquisi- 
tion is the identical document attached to the second. Further, there 
can be no doubt about the identity. This being so, the f act that the 
agent of the Alaska Governor, at the latter's request, attached the 
document to the réquisition aftér it had been in fact signed and is- 
sued, ought not to invalidate the réquisition or the warrant issued 
upon its authenticity. The Governor of Alaska knew what he was 
certifying to, as he had previôusly certified to the same document, but 
under another name, calling it an indictment, and it was not neces- 
sary that he attach the same to the réquisition by his own hand. That 
could as well be done by an agent. We conclude that the irregularity 
shown in making up the réquisition is not fatal to its authenticity and 
validity. 

[9, 10] The record further shows that the petitioner refused to 
admit that any affidavits were attached to the second réquisition be- 
fore its delivery to the Governor of Washington, whereupon the re- 
spondent Warren produced in court the papers which he alleged were 
presented to the Governor of Washington with said réquisition, and 
the cause was then determined by the court. The petitioner would 
not admit that the papers produced by Warren Were the papers pre- 
sented to the Governor of Washington, and it seems to be contended 
that the court determined the cause without according to the peti- 
tioner a full hearing upon his traverse. In this it is claimed there 
was error. The record, however, which contains a bill of exceptions, 
does not disclose that the petitioner offered or was ready to produce 
any évidence after the attorney for respondents made the admission 
in open court as above noted. Nor is it shown what the petitioner 
would bave been able to prove in support of his traverse if allowed 
to produce his witnesses, and no objection was interposed to the court's 
then determining the cause. So the cause seems to bave gone to the 
court upon the statements and admissions of counsel for respond- 
ents, and the documentary évidence produced by Warren. The bur- 
den was upon the petitioner to substantiate the allégations of his 
traverse, and under the record we find no error in the court's action. 

[It] It is further urged, it having been alleged by the traverse that 
Campbell made his affidavit charging petitioner with the crime desig' 
nated upon hearsay, that the affidavit was thus rendered insufficieni 
upon which to base the réquisition, and likewise the warrant for pe- 
titioner's removal or extradition. ' The contention is fully answered 
by what is said respecting the trial, if it were otherwise tenable as a 
défense to the extradition. It does not appear that petitioner offered, 
or was ready, or desired, to go into a trial of that fact, and he is 
therefore precluded by the record. 

[12] It is suggested that the petitioner was placed in jeopardy by 
reason of the proceedings in the justice court in Seattle and the dis- 
missal of the complaint filed therein. This was one of the means re- 
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sorted to for detaining the petitioner until the proper warrant could 
be had for his extradition, and does not constitute a défense to his 
removal on réquisition. 

The judgment of the Circuit Court will be affirmed. 



PRENTIS, Immigrant Inspector, v. DI GIACOMO. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,740. 

Aliens (§ 54*) — Okder of Deportaiiok— Review by Courts. 

Immigration Act Mardi 3, 1903, e. 1012. § 21. 32 Stat. 1218, and Act 
Feb. 20, 1907, c. 1134, § 21, 34 Stat. 905 (U. S. Comp. St. Supp. 1909, p. 
459), which is similar, each authorizlng the Secretary of Commerce and 
Labor, if be shall be satisfied that an alien bas entered or is found in 
tlie United States in violation of the act, to cause him, to be deported 
,at any time within three years after his lauding or, entry, vest in such 
executive offieer during the period of probatiou exclusive power to dé- 
termine the facts and to enforce the provisions of the act, and neither 
his flndings nor the order based thereon is subject to judicial review 
on writ of habeas corpus or otherwise, except for .a déniai of the hear- 
Ing intended by the act. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Habeas corpus by Alessandro Di Giacomo against Percy L,. Prentis, 
Immigrant Inspector, in charge at Chicago. Order discharging peti- 
tioner, and respondent appeals. Reversed. 

Thls appeal is from a decree of the District Court, urwn hearing of an ap- 
plication for writ of habeas corpus, discharging the petitioner, Alessandro Di 
Giacomo, from custody of the appellant, immigrant inspector of the United 
States at Chicago. The record shows that the petitioner is an Italian and 
landed in this country June 24, 1907, as an alien immigrant; that be was 
arrested under warrant Issued by the Acting Secretary of the Department of 
Commerce and Labor October 11, 1909, charged with entry in violation of 
the immigration laws, as "a member of one of the exeluded classes, in that 
he was convicted of an offense involving moral turpitude prior to entry into 
the United States" ; that on évidence submitted upon hearing thereof, before an 
inspector, pursuant to the warrant, the Acting Secretary of Commerce and La- 
bor issued a so-called warrant of déportation, dated ,Iune 8, 1910, reoltlng that 
he was satisfied thereupon "that the said alien bas been convicted of a f elony or 
other crime or mlsdemeanor involving moral turpitude prior to entry," and 
that "the period of three years after landing has not elapsed," and directing 
return of "the said alien to the country whence he came." In conformity 
with the last-mentloned warrant, and for exécution thereof, the petitioner 
was held in custody by the appellant when discharged therefrom by the prés- 
ent decree. 

Edwin W. Sims and Seward S. Shirer, for appellant. 

Louis H. Marks, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree of the District Court discharges the appellee from the custody 

'For other cases see same topic & § ndmbbb In Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of the Immigration Bureau and Department of Commerce and Labor, 
under his application for writ of habeas corpus — in effect setting aside 
a déportation warrant issued by that department — wherein the pro- 
ceedings for déportation were plainly within the jurisdiction of the 
department, under the acts of Congress "to regulate the immigration 
of aliens into the United States," either under the act of March 3, 
1903 (32 Stat. 1213), or the act of February 20, 1907 (34 Stat. 898), 
named in the warrants. It is undisputed that the appellee landed in 
this country as an alien immigrant, June 24, 1907; that he was ar- 
rested under warrant issued by the Acting Secretary of Commerce 
and Labor, charging his entry in violation of the above-mentioned 
acts, "in that he was convicted of an offense involving moral turpi- 
tude prior to" such entry; that full hearing was granted, and upon 
évidence submitted such Acting Secretary became satisfied that the 
appellee had been convicted as charged, so that his entry violated the 
law, and thereupon issued the déportation warrant under which the 
appellee was held in custody when released by the présent decree; 
and that ail thèse proceedings were "within the period of three years 
after landing or entry" of the appellee, as provided by section 21 
of both above-mentioned acts. Both acts referred to provide in cor- 
responding section 21 that persons who bave been convicted of "a 
felony or other crime or misdemeanor involving moral turpitude" 
shall be "excluded from admission into the United States," and sec- 
tion 28 of the act of February 20, 1907, provides that the prior acts 
are "continued in force and effect" for the purpose of any proceedings 
thereunder. As the act of 1907 became operative only from and after 
July 1, 1907, the appellee's entry, June 24, 1907, was subject to the 
terms of the act of 1903, wherein control over such aliens was re- 
tained for the prescribed period in the executive department, to en- 
force the national policy in respect of immigration — ail within the 
undoubted power of Congress. The Japanese Immigrant Case, 189 
U. S. 86, 97, 23 Sup. Ct. 611, 47 h. Ed. 721; Davies v. Manolis (in 
this court) 179 Fed. 818, 821, 103 C. C. A. 310, and cases cited. 

The act of February 14, 1903, creating the Department of Com- 
merce and Labor (32 Stat. 825 [U. S. Comp. St. Supp. 1909, p. 87]), 
transferred to that department from the Department of the Treasury 
the control and duties for such enforcement, and it plainly appears 
that the executive proceedings in questioil were instituted and con- 
ducted in conformity with the statute, and that the déportation war- 
rant issued by the Secretary states his finding of cause therefor within 
the terms of the statute. The writ of habeas corpus and decree there- 
fore rest upon the twofold contention : (1) That the Secretary's find- 
ing of cause is thus reviewable; and (2) that the évidence submitted 
to the Secretary was insufficient to support the finding. The évidence 
referred to consists of certified copies of sundry Italian certificates, 
purporting to be judicial certificates of conviction for crimes stated, 
together with certified copies of the testimony of appellee and other 
witnesses, stipulated of record for the purpose of the habeas corpus 
proceedings. 

We believe the rule to be settled, however, under thèse congressional 
enactments, that their enforcement against aliens is vested exclusively 
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'n tHe designated executive department, for hearing, ascertainment of 
the facts, and rulings thereupon, "without judicial intervention" ; that 
Congress has so provided, within its powers, not only in respect of 
control over the alien at the time of landing for entry, but of like 
control during the probation period fixed by the act for ascertaining 
whether the entry was lawful, to direct and enforce déportation when 
the entry is found to be unlawful; and that the executive finding and 
order thereupon is not subject to judicial review or intervention, 
through the vvrit of habeas corpus or otherwise, except for failure or 
déniai of the administrative hearing intended by the act. Japanese 
Immigrant Case, supra; United States v. Ju Toy, 198 U. S- 253, 
261, 263, 25 Sup. Ct. 644, 49 I^. Ed. 1040; Pearson v. Williams, 202 
U. S. 281, 283, 26 Sup. Ct. 608, 50 L. Ed. 1029; Chin Yow v. United 
States, 208 U. S. 8, 11, 28 Sup. Ct. 201, 52 L. Ed. 369; Keller v. 
United States, 213 U. S. 138, 143, 149, 29 Sup. Ct. 470, 53 L. Ed. 
737; Looe Shee v. North, 170 Fed. 566, 95 C. C. A. 646. While 
need for such provision is obvious in the first-mentioned instance of 
landing at the port of entry, doubtless a différent rule might reason- 
ably be provided for hearings thereafter. Nevertheless the act (as 
above defined) makes the décision by the Secretary of Commerce and 
Labor final in such instance, and thus includes the présent finding, 
that the alien had been "convicted of a felony or other crime or mis- 
demeanor involving moral turpitude," so that no judicial intervention 
is authorized, either to détermine the sufïiciency of the évidence in 
its support or for a new trial. 

We are of opinion, therefore, that the appellee is not entitled to the 
writ of habeas corpus for relief from the déportation order in ques- 
tion, and the decree of the District Court is reversed, with direction 
to dismiss the pétition and remand the appellee to the appellant's cus- 
tody. 



PRENÏIS, Immigrant Inspecter, t. STATHAKOS. 

(Circuit Court of Appeals, Seventh Circuit. .Tuly 27, IMl. Reliearing 
Denied October 4, 1911.) 

No. 1,780. 

Aliens (§ .54*) — Okdbr of Déportation— Review by Courts. 

A finding by tbe Secretary of Commerce and Labor, based on évi- 
dence, that an alien who entered tlie United States less tliaii tliree years 
previously liad lieen convicted of a crime involving moral turpitude in 
tlie country t'rom, wliich be came and was therefore inéligible to enti-v 
under Immigration Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 8î)S' (U. S. 
Comp. St. Supp. 1909, p. 448), and an order of déportation based ou 
such finding are both within the powers vested in the Secretary by 
such act and are not reviewable by the courts. 

[Ed. Note. — For othér cases, see Aliéna, Dec. Dig. § 54.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

*For other cases see same toiiic Se § nvmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



470 192 FEDERAL REPORTER 

Habeas corpus by Petros Stathakos against Percy L. Prentis, Im- 
migrant Inspecter, in charge at Chicago. Order discharging petition- 
er, and respondent appeals. Reversed. 

Edwin W. Sims and John F. Voight, for appellant. 
Edward A. Jones, for appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge. The appeal is on behalf of the gov- 
ernment, and from an order releasing appellee on a writ of habeas 
corpus from the custody of the appellant, who had him in charge, as 
immigrant inspecter, to return to Greece under the immigration laws. 
The record in the case is the pétition for the writ of habeas corpus 
and the return thereto — the return embodying the record before the 
Secretary of Commerce and Labor. The arrest and proposed dépor- 
tation is under that section of the statute relating to aliens who hâve 
been convicted in their own country of crimes involving moral turpi- 
tude, or who hâve admitted the commission of such crimes — the évi- 
dence before the Secretary of Commerce and Labor consisting of a 
statement by affidavit of the petitioner admitting that he was con- 
victed of the crime of murder, accompanied by his statement in détail 
of the circbmstances that attended thè commission of the crime. 

The case is ruled by Percy L. Prentis, Immigrant Inspecter, etc., 
V. Alessàndro Di Giacomo, 192 Fed. 467, just decided. Congress has 
chosen to exclude from our soil aliens who admit that in their own 
country they had been convicted of crimes involving moral turpitude ; 
Congress has provided that such exclusion shall extend to those who 
hâve succeeded in getting through the ports of entry but bave, within 
three years, been apprehended by the authorities — the arrest and dé- 
portation of such persons being only a continuation of the exercise 
of the same power at the port; a supplemental proceeding provided 
in case the immigrant escapes the department at the port; and Con- 
gress has chosen that not only shall the déportation be conducted by 
the Department of Commerce and Labor, but the question whether 
the person involved is an alien upon whom such exclusion acts shall 
be a question also for the Department of Commerce and Labor. Un- 
der thèse provisions appellee has been adjudged by the Secretary of 
Commerce and Labor to be an alien within the déportation provisions 
of the act. Congress having this power, the court below was without 
jurisdiction to issue the writ, unless the record shows that the appel- 
lee did not come within the power conferred on the Secretary of 
Commerce and Labor. 

Appellee admits the shooting; admits the conviction in the courts 
of Greece; and admits that a sentence of seven years was imposed 
upon him, which he served. Thèse circumstances carry a strong con- 
viction that the crime was a serious one and that the necessity of a 
severe disciplinary punishment was recognized. We hâve no author- 
ity to say that the courts of Greece are cruel, or unjust, or inhuman, 
or anything but fair; and such a sentence implies that, if the court 
be not unjust, nor cruel, nor inhuman, nor unfair, the crime for which 
it was inflicted was more than the resuit of accident or self défense. 
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Instead, therefore, of the record failing to show any case falling vvith- 
in the power conferred upon the Secretary of Commerce and Labor, 
it shows a case that circumstantially supports the finding of the Secre- 
tary of Commerce and Labor. 

True, the crime was committed when the appellee was but fourteen 
years old. He came to this country immediately upon the sentence 
being served and lived hère ten or fifteen years, acquiring property. 
Unfortunately for him, he then returned to Greece, and thereby, by 
coming back, laid the foundation for his déportation, notwithstanding 
his long résidence and good record. Thèse circumstances undoubtedly 
lay the foundation for the exercise of a broader discrétion in cases 
like this than the mère plain en forcement of the act. But whatever 
discrétion shall be exercised is for the Secretary of Commerce and 
lyabor, and not for the courts. 

The order appealed from is reversed and the case remanded with 
instructions to deny the pétition and remand the petitioner to the 
custody of the appellant. 



WOO JEW DIP V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. December 19, 1911.) 

No. 2,216. 

1. Aliens (§ 32*) — Depoktation or Chinese— Appeai.. 

An appeal will lie to the Circuit Court of Appeals from a judgment 
of the District Court afflrrning an order of déportation. 
[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 32.*] 

2. Aliens (§ 32*) — Depoktation of Chinese— Evidence. 

A déportation proceeding is civil in its nature, and therefore to be 
decided by the prépondérance of the évidence. 

[Ed. Note.^ — For other cases, see Aliens, Dec. Dig. § 32.*] 

3. Aliens (§ 32*) — Depobtation of Chinese— Evidence of Citizenshif. 

In a Chinese déportation proceeding, évidence held to require a find- 
ing that the alleged alien is a native-born citizen of the United States. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
What Chinese persons are excluded from the United States, see notes 
to Wong ïou V. United States, 104 C. C. A. 53«.] 

Appeal from the District Court of the United States for the West- 
ern District of Texas. 

Déportation proceedings by the United States against Woo Jew Dip. 
From an order of déportation, the alleged alien appeals. Reversed. 

W. D. Howe, for appellant. 

Charles A. Boynton, for the United States. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PARDEE, Circuit Judge. This appeal was submitted on the rec- 
ord without argument. The case shows that on the 20th of April, 
1908, on a warrant of that date charging that one Woo Jew Dip 

•For other cases see same toplc & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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did unlawfully, and in violation of the Chinese exclusion acts of the 
United States, enter into and be and remain in the United States, 
Woo Jew Dip was arrested and brought before a United States com- 
missioner, whereupon he pleaded "not guilty," and demanded time 
to secure an attorney, offered bond in the sum of $500, which was 
accepted, and the case was set for hearing on May 20, 1908; that 
on May 17, 1910, the commissioner, reeiting numerous whereases in 
regard to the arrest of said W;oo Jew Dip, and particularly "whereas 
said Woo Jew Dip has failed to establish by affirmative proof to my 
satisfaction his lawful right to remain in the United States, and has 
not made it appear to me that he is a subject and citizen of any 
other country than China, and whereas from the foregoing facts I 
find and adjudge the said Woo Jew Dip to be unlawfully in the 
United States, ordered that the said Woo Jew Dip be deported from 
the country and removed to China" ; that from the order of the com- 
missioner an appeal was taken to the District Court of the United 
States for the Western District of Texas, wherein, and on the 4th 
day of April, 1911, the said judgment of déportation was in ail re- 
spects affirmed, and from that judgment this appeal is prosecuted. 

The contention before the District Court was that the said Woo 
Jew Dip was a citizen of the United States, having been born therein 
in the city of San Francisco, state of California. On the appeal the 
évidence offered by the appellant was by Chinese witnesses of long 
and undisputed résidence in the United States. The appellees of- 
fered no witnesses, apparently relying upon the appearance. of the 
appellant, his alleged statements before the commissioner, and the 
cross-examination of appellant's witnesses. 

Lee Choori testified: 

"My name is Lee Choori. I réside at 809% Webster street, Oakland, Cal. 
I am 63 years of âge, and am employed In a gênerai merchandlse store, Quong 
Wo Sing, 8091/4 Webster street, Oakland. The photograph shown me is that 
of Woo Yow (Jew) Dip, the défendant. I know that he was born at Sam Toy 
IjOW, 824 Dupont street, San Francisco, Cal., about Kwong Suey, sixth or 
seventh year. He was one month old when I flrst saw him. I was acqualnt- 
ed with both his father and his mother. His father's name was AVoo Woli 
Ling, and his mother's Ng Shee. His father was a doctor in San Francisco 
for about 20 years. I knew his father from Kwong Suey sixth year until 
the twenty-fourth or twenty-fifth year of Kwong Suey. I hâve known this 
boy from the time he was a month old up to the time he went to El Paso, 
Kwong Suey thirty-third year twelfth month. The last tlnie I saw him was 
just before he went to El Paso. His parents are in China, but whether alive 
or dead I do not know." 

The cross-examination of this witness tended to corroborate the évi- 
dence in chief by showing that Woo Jew Dip never left the United 
States, remained in San Francisco, and worked in a laundry on Pa- 
cific street, San Francisco, at the time of the earthquake. 

Lee Now testified as follows: 

"My name is Lee Now. My âge Is 63 years. I am working In a broora 
factory, and réside at 348 Pacific street, between Sansome and Battery. The 
photograph shown me is that of Woo Jew Dip. He was born at 824 Dufiont 
street. I was so infornied by his parents. He was about a month old when 
I flrst saw him. I knew both of his parents. Woo Woh Ling was his father 
and his mother Ng Shee. His father was a doctor hère for about 20 years. 
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The period of time I hâve knowu the défendant is about 26 or 27 years. I 
last saw him in tlie latter part of the year 1907 or the flrst part of 1908. 
liis parents are in China. I don't know whether they are livlng or dead." 

His cross-examination develops nothing favorable to the govern- 
ment's side of the case, and mainly corroborated the évidence in chief 
in showing that Woo Jew Dip hved in San Francisco for some years, 
and worked in a laundry up to, the time of the earthquake. 

Yee Len testified in open court. His testimony given in question 
and answer covers several pages of the record, and is to the effect that 
he has lived in San Francisco since 1873 up to the time of the earth- 
quake, was engaged in business at a store across the street from 
824 Dupont street where Woo Jew Dip was said to hâve been born. 
He there saw Woo Jew Dip frequently and at intervais of two weeks 
to two months, and he used to come in the store, and bought things 
of witness and bought things a good deal. Witness left San Fran- 
cisco the next day after the earthquake ; went to San Mateo, where 
he stayed a couple of weeks, and from there went to El Paso, where 
he has lived ever since. He fîrst saw Woo Jew Dip in El Paso, two 
years after witness came there, at work in a laundry, and is sure he 
is the same man he used to see in California. 

This examination, long drawn out, seems npt to be conflicting in 
any material matter. 

Fung Ming, officiai interpréter, testified that it was the habit of 
the Chinese of this country in naming or christening boys to hâve a 
feast or something of the kind about a month after the birth, which 
tended to corroborate the witnesses Lee Choori and Lee Now as to 
how they came to see Woo Jew Dip when he was a month old. The 
interpréter was then cross-examined and then re-examined with regard 
to the statement made by one Woo Jew Dip when he was examined 
before the commissioner and as to the principal différences between his 
reported answers at that time and his answers on the stand before the 
court with référence to the names of the witnesses that he relied upon 
to prove his birth in this country, and as to whether he had any blood 
relations, and especially to one Woo Ming, who is said to be an uncle. 
In that évidence and in his examination before the immigration officer 
there are inconsistencies and contradictions that throw some doubt 
on appellant's truth-telling instincts and capacity, but none to any such 
extent as would warrant us to ignore and reject the direct évidence 
of the witnesses Lee Choori, Lee Now, and Yee Len. The most sus- 
picious circumstance in the whole évidence is that, when he was ex- 
amined before the commissioner, he was asked : 

"Q. When did you leave China? A. I never was in China. I was born in 
this country. 

'■Q. Kave you any paper of any liind showing your right to be in this 
country'.' A. I liave a native son paper. 

"Q. Where is itV A. In the lawyer's hands. 

"Q. Why is it in the lawyer's handsV A. I was afraid I would lose it. 

"Q. What lawyer'.' .V. Judge Dean. 

"Q. Where did you iii'st ineet .Tiidge Dean? A. I am not formally acquaint- 
ed with hini, liut uiy friend was well acqualnted with him. 

"Q. What is your frieiid's name? A. Yee Lin. 

"Q. Where did you iirst know Yee Lin? A. I met him flrst at Wing Wah 
Sang lauudrj. 
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"Q. Did you know anybody In tMs town when you flrst arrlved Lere? A. 
I hâve some tribal cousins here. 

"Q. You had never seen them, had you? A. No. 

"Q. Did you know their names? A. One of them who lived in tbe saïue 
village with niy parents. 

"Q. Did you see him in that village? A. No. 

"Q. Hove did you know him then? A. I heard about him. 

"Q. Wbere did you hear about bim ? A. In San Francisco. 

"Q. Had you ever seen him? A. No. 

"Q. Where did you get that native son paper? A. San Francisco. 

"Q. Whom did you get it from? A. Woo Ming got it for me. 

"Q. Whom did he get it from? A. From the court house. 

"Q. What did he pay for it? A. I don't know what the expenses were. 

"Q. Did you pay those expenses? A. Woo Ming pald for them. 

"Q. How much did you promise to pay for that paper? A. He Is my cousin. 
I did net make any agreement with him." 

In Woo Jew Dip's examination before the District Court he was 
not asked anything about a native son paper, and only the merest 
incidental référence was made by any question or answer to the fact 
that Woo Jew Dip had stated anything before immigration officers. 
No further inquiry sèems to hâve been made at any time as to the 
alleged native son paper, nor is there any explanation given why Judge 
Dean was not called ag a witness. 

[1-3] The right of appeal to this court is unquestioned, and the ap- 
pellant is entitled to our conscientious judgment. See Gee Cue Beng 
v. United States, 184 Fed. 383, 106 C. C. A. 493, and authorities there 
cited. On the évidence, we find no sufficient reason to assign per- 
jury to the appellant and his witnesses, and vvithout such assignment 
we are bound to take their évidence as practically undisputed. The 
case itself and certain circumstances developed by the évidence may 
engender some suspicion, even doubt, on the main proposition, but 
thèse déportation cases are civil, and not criminal, in their nature 
(U. S. v. Hung Chang, 134 Fed. 19-25, 67 C. C. A. 93, and cases 
there cited), and therefore to be decided by the prépondérance of the 
évidence, even if, as is so strenuously contended, the burden of proof 
is on the person charged wiih alienage, but asserting citizenship to 
prove his citizenship. There cannot be any question that here the 
évidence in favor of the appellant outweighs ail that can be claimed 
to the contrary by the United States. On the évidence Woo Jew 
Dip is a citizen of the United States. United States v. Wong Kim 
Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890. 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to discharge the appellant. 
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MITCHELL COAL & COKE CO. v. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Third Circuit. December 26, 1911.) 

No. 35 (1,542). 

COUETS (5 405*) — JXJEISDICTION — FEDERAL COUETS — ClECUIT COUBT OF AP- 

^^^Act'Oong. March 3, 1891, c. 517, 26 Stat. 826, establishlng the Circuit 
Court of Appeals, provides by sectioa 5 (U. S. Comp. St. 1901, p. 549), 
that appeals or writs of error may be taken from tbe District Courts or 
from the existing Circuit Courts direct to the Suprême Court in any case 
in whlch the jurlsdictlon of the court is in issue, in wblcb case the ques- 
tion of jurlsdictlon alone shall be certlfled to the Suprême Court from 
the court below for décision. Section 6 déclares that the Circuit Court 
of Appeals shall exercise appellate jurisdiction to review by appeal or 
writ of error final décisions in the existing Circuit Courts in ail cases 
other than those provided for in the preceding section, unless otherwise 
provided by law, and that the decrees of the Circuit Court of Appeals 
shall be final in ail cases in which the jurisdiction is dépendent entirely on 
the opposite parties being aliens and citizens of the United States, or cltl- 
zens of différent states, also lu ail cases arislng under the patent laws, the 
revenue and criminal laws, and in admiralty cases. Held, that where a 
suit against an interstate carrier to recover damages for violation of 
Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. 
St. 1901, p. 3154), in giving rebates to one of plalntifC's corapetitors, was 
dlsmissed because the Circuit Court prlor to action by the Interstate 
Commerce Commission had no jurisdiction of the subject-matter, such 
objection constituted an attack on the court's jurisdiction as a fédéral 
court, and hence the Circuit Court of Appeals had no jurisdiction to en- 
tertain a writ of error to review the same. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 405.* 
Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit by the Mitchell Coal & Coke Company against the Pennsyl- 
vania Railroad Company. From an order of dismissal (183 Fed. 908) 
for want of jurisdiction, plaintifï brings error. On motion to dis- 
miss. Granted. 

Joseph Gilfillan (Graham & Gilfillan, on the brief), for plaintifï in 
error. 
John G. Johnson and Francis I. Gowen, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This was an action in the court below, 
brought by the Mitchell Coal & Coke Company against the Pennsyl- 
vania Railroad Company, the appellee, to recover damages for viola- 
tion of the provisions of the interstate commerce act, in that a spé- 
cial rebate was allowed to certain of plaintifï's competitors in their 
shipments of coal and coke over defendant's road, which spécial re- 
bate was not allowed to the plaintifï in its shipments of coal and coke, 
made over the lines of défendant to some interstate markets under 

•For otber casea see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Index** 
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similar circumstances and conditions. After being upon the trial list 
at several terms of court, the parties, by their respective counsel, made 
an agreement for a référence of the case, wherein it was provided 
that ail questions of law and fact should bë submitted to the référée, 
who was to take testimony and report the same to the court with find- 
ings of fact and conclusions of law, and whether judgment should be 
entere^ for plaintiff or défendant, and if for the plaintiff, in what 
amount. It was provided that the référée should hâve ail the powers 
of a master in chancery, and that his final report should hâve the same 
forcé and effect which would attach to the report of a master in chan- 
cery. Each party reseryed the right of exception and appeal. Upon 
the report of the référée, exceptions were filed and were argued, some 
of which were passed upon by the court; but the court stated that, 
inasmuch as on certain points further findings of fact would be re- 
quired, a re-reference for that purpose would be ordered, unless the 
parties agreed as to what such facts were. 

In one of its exceptions, the défendant raised the question of ju- 
risdiction, suggesting that the Interstate Commerce Commission should 
hâve been first applied to, and that for the présent at least the Circuit 
Court had no jurisdiction of the suit. With référence to this excep- 
tion, the court said : 

"The récent décision of thls court in Morrlsdale Coal Co. v. Penna. R. R. 
Co. [C. C] 176 Fed. 748, is referred to in support of this proposition. That 
case is now sub judice in the Court of Appeals, and obviously, as it seenis 
to me, I should not repeat a ruling which should shortly be declared errone- 
ous. For the immédiate purpose, I shall therefore hold formally that the 
Circuit Court should hold jurisdiction of the pendlng contre versy." 

Afterwards, and before any other proceedings were had in the 
court below, and after the judgment of this court in the case of the 
Morrisdale Coal Co. v. Pennsylvania Railroad Co., 183 Fed. 929, 106 
C. C. A. 269, had been announced, the défendant filed a motion to 
dismiss the suit, for want of jurisdiction in the Circuit Court, on the 
ground that the character of the suit was such that, under the Inter- 
state commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. 
Comp. St. 1901, p. 3154]), application should hâve first been made to 
the Interstate Commerce Commission, and that there was no juris- 
diction in the Circuit Court under the act touching the subject-matter 
of the suit until after such application had been made. This motion 
was granted by the court below and the case dismissed for want of 
jurisdiction, for the reasons stated. To this judgment, a writ of 
error has beert sued out from this court. Though the record brought 
up by this writ is somewhat voluminous, containing ail the évidence, 
documentary and otherwise, produced on either side during the pro- 
tracted proceedings in the court below, the final judgment is one for 
the dismissal of the suit for want of jurisdiction. It is therefore a 
question of jurisdiction alone that is presented to this court by the 
writ of error, unaccompanied by any question as to the merits, as no 
judgment on the merits was ever reached in the court below. 

The inquiry at once présents itself, whether this court has appel- 
late jurisdiction in the premises? The appellate jurisdiction of this 
court is set forth and defined in the sixth section of the act of March 
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3, 1891 (26 Stat. 828, c. 517 [U. S. Comp. St. 1901, p. 549]), estab- 
lishing Circuit Courts of Appeals, as follows: 

"Sec. 6. ïliat the Circuit Courts of Appeals establislied by thi.s act shall 
exercise appellate jiuisdictiou to review by appeal or by wrlt of error final 
<ieei.sion(s) in the District Court(s) and the existing Circuit Courts in ail 
cases other than those provided for in the precedlng section of this act, uu- 
less otherwise provided by law, and tlie judgments or decrees of the Circuit 
Courts of Appeals shall be final in ail cases in which the jurisdiction is dé- 
pendent èntirely upon the opposite parties to the suit or controversy, being, 
aliens and citizens of the United States or citizens of différent states ; also 
in ail cases arising under the patent laws, under the revenue laws, and under 
the eriminal laws and in admiralty cases." 

To ascertain this residuum of appellate jurisdiction conferred upon 
the Courts of Appeals, we turn to the "preceding section" (section S), 
which defines the appellate jurisdiction of the Suprême Court, as fol- 
lows : 

"Sec. 5. That appeals or writs of error may be taken from the District 
Courts or from the existlng Circuit Courts direct to the Suprême Court in 
the following cases: 

"(1) In any case in which the jurisdiction of the court is in issue ; in such 
cases the question of jurisdiction alone shall be certifled to the Suprême 
Court from the court below for décision. 

"(2) B'rom the final sentences and decrees in prize causes. 

"(3) In cases of conviction of a capital or otherwise infamous crime. 

"(4) In any case that involves the construction or application of the Consti- 
tution of the United States. 

"(5) In any case in which the constitutionality of any law of the United 
States, or the validity or construction of any treaty made under its author- 
ity, Is drawn in question. 

"(6) In any case In which the Constitution or law of a state Is claimed to> 
be in contravention of the Constitution of the United States." 

It is clear, therefore, that this court is excluded from appellate 
jurisdiction in ail cases in which appellate jurisdiction is conferred by 
this section on the Suprême Court. If, then, the présent case is one 
in which the jurisdiction of the court below is in issue, in the sensé 
in which the language above quoted must be taken, and that question 
alone is presented, unembarrassed by any judgment or décision on 
the merits, appellate jurisdiction is denied to this court by section 6 
of the Court of Appeals Act. 

Some of the earlier décisions of the Circuit Courts of Appeals hâve 
given a very broad construction to this language — so broad as to in- 
clude every issue of jurisdiction in a lower court without regard to 
the grounds upon which it was raised. But the Suprême Court has, 
in several cases, construed the language of paragraph (1) of section 
5, above quoted, to include only cases where the question is as to the 
jurisdiction of courts of the United States, as stich, and that question 
alone must be certified. In Schweer v. Brown, 195 U. S. 171, 25 
Sup. Ct. 15, 49 L. Ed. 144, it was decided by the Suprême Court that, 
where a District Court, in bankruptcy, asserted jurisdiction in a sum- 
mary proceeding, to require the payment to the trustée in bankruptcy 
of a sum of money, as part of the bankrupt's estate, jurisdiction being 
denied on the ground that it was an adverse claim to money which 
could only be tried in a plenary suit, the issue of jurisdiction raised 
was not of the court, as a fédéral court, and the appellate jurisdictioa 
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belonged to the Circuit Court of Appeals. So, too, in Shipbuilding 
Co. V. Hagg, 219 U. S. 175, 31 Sup. Ct. 185, 55 L. Ed. 163, the Su- 
prême Court said : 

"TMs court bas had fréquent occasion to détermine what is meant In the 
statute provlding for review of cases In whlch the jurisdiction of the court 
Is in issue, and it has been held that the statute means to glve a review, not 
of the Jurisdiction of the court upon gênerai grounds of law or procédure, 
but of the jurisdiction of the court as a fédéral court" 

— and decided that where jurisdiction by diversity of citizenship ex- 
ists, the question of whether the Circuit Court has jurisdiction to en- 
force the decree of another sovereignty is a question of gênerai law, 
and not a question peculiar to the jurisdiction of the fédéral court, as 
such, and a direct appeal will not lie to the Suprême Court from the 
judgment of the Circuit Court. 

In Louisville Trust Co. v. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 
Iv. Ed. 159, the Suprême Coprt said: 

"The question of jurisdiction which the statute permits to be certifled to 
this court directly, must be one involving the jurisdiction of the Circuit 
Court, as a fédéral court, and not slmply its gênerai authorlty as a judicial 
tribunal to proceed in harmony with established rules of practlce governing 
courts of concurrent jurisdiction as between each other." 

Section 5 of the act being thus construed, it follows that there may 
be questions of jurisdiction, or quasi jurisdiction, that do not affect 
a fédéral court as such. On the other hand, the Suprême Court has 
morethan once sustained its ownappellate jurisdiction, as in a case 
where a District Court, sitting as a court of admiralty, decided that 
it had no jurisdiction bècause the matter of the controversy between 
the parties was not a subject of admiralty jurisdiction. The Ira M. 
Hedges, 218 U. S. 264, 31 Sup. Ct. 17, 54 L. Ed. 1039; Steamship 
Jelïersdn, 215 U. S. 130, 30 Sup. Ct. 54, 54 L. Ed. 125. 

But we need only refer to the récent case of Morrisdale Coal Co. 
V. Pennsylvania Railroad Co., supra, for an elucidation of the prin- 
ciples, as recognized by this court, that must govern the question of 
distribution of appellate jurisdiction between the Suprême Court and 
the Circuit Courts of Appeals under said sections 5 and 6 of the act 
of 1891. The court below had dismissed the case for want of juris- 
diction (after a spécial verdict had. been found in favor of the plain- 
tifï), on the précise grounds upon which the présent case was dis- 
missed by the court below ; but the writ of error in the former case 
brought to this court not only the question of jurisdiction, but also 
the merits of the case, the assignments of error covering both grounds. 
On this account, the court entertained jurisdiction of the writ of er- 
ror, and prepared to décide the case in an opinion on the merits. Be- 
fore this opinion was filed, the défendant in error presented a pétition 
in this court for the dismissal of the writ of error, on the ground that, 
under the provisions of sections 5 and 6 of the act establishing Courts 
of Appeals, this court had no appellate jurisdiction of the case. The 
court thereupon filed a supplemental opinion, dealing with this péti- 
tion, and denied the motion to dismiss, on the ground that the writ 
of error had brought up both the question on the merits and that of 
jurisdiction, and that therefore the court had appellate jurisdiction of 



MITCHELL COAL & COKE CO. V. PENNSTLVANIA R. CO. 479 

the whole case. On the gênerai question of appellate jurisdiction, the 
court, speaking through Judge Lanning, laid down the following as 
the first rule to be deduced from adjudicated cases : 

■'If a case In a District or Circuit Court iis dismissed by final judgment or 
decree, either for vvant of jurisdiction of the parties or for want of power 
as a fédéral court to take jurisdiction of the subjeet-matter, without the dé- 
cision of any other question, so that the only question presented by the rec- 
ord is such question of jurisdiction, the judgment or decree can be revlewed 
by the Suprême Court only, on appeal or writ of error, with a certiflcate 
from the lower court of the question of jurisdiction." 

The jurisdiction in the présent case was challenged in the court be- 
low, on the ground that the question, whether the practice of the de- 
fendant, in making the payments and rebates complained of, was or 
was not obnoxious to the provisions of the Interstate commerce act, 
was one which, having regard to the principles heretofore determined 
by the court below, as well as by this Circuit Court of Appeals and 
by the Suprême Court of the United States, should be determined 
primarily by the Interstate Commerce Commission, and that there- 
fore the court below was without jurisdiction to pass upon and dé- 
termine the issues involved. 

It is not necessary to consider the argument, to the efïect that the 
Suprême Court has in a certain class of cases, in which the présent 
case, it is contended, must be included, decided that a primary appeal 
to the Interstate Commerce Commission is obligatory, and that there 
is no option in such cases given to the complainant to institute an ac- 
tion for damages in the Circuit Court. Whether counsel is correct, 
or not, in this contention, is not a matter with which we are now con- 
cerned. We are not considering whether there is error in the dis- 
missal of the case by the court below, for want of jurisdiction in it, 
but whether there is appellate jurisdiction in this court, and therefore 
whether the question of jurisdiction raised in the court below was 
one involving the jurisdiction of that court, as a fédéral court, and 
not simply its gênerai authority as a judicial tribunal. 

On this question, it seems to us clear that the jurisdiction to en- 
tertain the suit of a plaintiff who complains of violations of the in- 
terstate commerce act and seeks to recover damages therefor, has 
been conferred upon the Circuit Courts, as fédéral courts. The ju- 
risdiction of the Circuit Court is conferred by the Interstate com- 
merce act, and the question, whether in the présent case the plaintiff, 
under the provisions of the statute, as interpreted by the Suprême 
Court, was not required primarily to apply for investigation and re- 
dress to the Interstate Commerce Commission, is one that afïects the 
court's jurisdiction as a fédéral court. It seems to us that there is 
no différence in the principle underlying such a case and a case where 
a court of admiralty déclines jurisdiction of a libel in a cause which, 
in its opinion, is not of a maritime nature and subject to admiralty 
jurisdiction. The fundamental and substantial jurisdiction with 
which the court is invested by law is challenged, as it was in the case 
of The Ira M. Hedges, supra, as not extending to the subjeet-matter 
in question. AU fédéral courts are courts of limited jurisdiction, and 
the question of the extent of their jurisdiction must be decided by the 
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limitation placed upon it by law. Such a question necessarily affects 
a fédéral court as such. 

The motion, therefore, to dismiss the writ of error in the présent 
case, for want of appellate jurisdiction in this court, must be granted, 
and it is so ordered. 



SEABOAUD AIR LINE ET. et al. r. AI,LEN. 
(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 88. 

Death (§ 39*)^ — Négligent Death— Limitations. 

Dnder Code Ala. 1907, § 2486, whlch authorlzes a personal représenta- 
tive to sue wlthln two years from decedent's death, for négligent death, 
If décèdent could hâve sued for the injury, had it not eàused death, and 
under sections 4832, 4840, which requlre actions for personal injury, not 
othenvlse provided for, to be brought wlthin one year after accrual of 
the cause of action, an exécuter cannot maintaln a suit for death result- 
Ing from an injury four years after the accident ; decedent's right to sue 
for the tajury havlng been barred by limitations before bis death. 

[Ed. Note. — For other cases, see Death, Dec. Dig. § 39.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of New York. 

Action by Charles F. Allen, executor, against the Seaboard Air Line 
Railway and another. Judgment for plaintiff, and défendants bring 
error. Reversed. 

This cause comas hère upon appeal from a judgment entered upon 
the verdict of a jury in favor of défendant in error, who was plain- 
tiff below. 

Byrne & Cutcheon (James Byrne, Wm. R, Begg, and Harrison 
Tweed, of counsel), for plaintifïs in error. 

Ferdinand E. M. Bullowa (Emilie M. Bullowa and Ralph James M. 
BuUowa, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. On November 17, 1904, John Scott 
was riding on one of defendant's trains, then running in the state of 
Alabama. He was sitting on a chair before the open rear door of 
the car, looking through the doorway upon the track as the train 
passed over it, in order to note its condition. A collision occurred, 
and he was thrown back violently upon the floor of the aisle about 15 
feet from where he was sitting. He received injuries and died Aug- 
ust 11, 1908. Plaintiff contended, and the jury found, that the ulcer 
of the stomach, which was the immédiate cause of death, resulted 
from the blow he received when thrown to the floor. This action was 
begun July 29, 1910. 

The action is brought on section 2486 of the Civil Code of Alabama 
(volume 2 of 1907), a re-enactment of a statute known as an "Act to 
prevent homicides." It reads : 

"Action for Wrongful Act, Omission or Négligence Causing Death. — ^A Per- 
sonal représentative may maintaln an action and recover such damages as 

'*For other cases see same topic & i numbsb In Dec. & Am. Digs. 1907 to date, & Rep'T Indexes 
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the jury may assess, for tlie wrongful act, omission or négligence of any per- 
son or persons, or corporation, his or thelr servants or agents, whereliy the 
deatli of his testator or intestate vvas caused, if the testator or intestate 
could hâve maintained an action for such wronsful act, omission or négligence, 
If it had not caused death ; such action shall not abate by the death of the de- 
fendant, but may be revived against his Personal représentatives; and may be 
maintained, though there has not been prosecution, or conviction or acquittai 
of the défendant for the wrongful act, or omission, or négligence ; and the 
damages recovered are not sub.iect to the payraent of the debts or liabilities 
of the testator or intestate, but must be distributed accordlng to the statuto 
of distributions. Such action must be hrought wlthin two years from and 
after the death of the testator or intestate." 

The first contention of défendant (properly raised by various ex- 
ceptions) is that the action cannot be maintained because of the lapse 
of time. It was brought within two years after the death of Scott; 
but Scott brought no action to recover his personal damages during 
his lifetime, which continued more than three years after the accident. 
The statutes of Alabama provide that civil "actions for any injury to 
the person * * * gf another (not elsewhere specially enumer- 
ated) must be commenced within one year after the cause of action 
has accrued," Code Ala, §§ 4832, 4840. Had Scott, at any time 
after November 17, 1905, brought an action to recover for personal 
injuries caused by this accident, défendant could hâve defeated his 
claim by pleading that the action was not brought within a year after 
the cause of action accrued. It is argued that, as décèdent could not 
at the time he died hâve maintained action for defendant's alleged nég- 
ligence, no cause of action for his death passed by the statute, tipon 
the happening of that event, to his personal représentatives. 

Much has been said in argument about the circumstance that this 
statute, which gives to the personal représentative of the deceased a 
cause of action which he would not hâve had at common law, pre- 
scribes its own period of limitation. That is not the real point. It 
is nowhere suggested that this plaintifï waited too long before suing, 
nor is it contended that, had Scott died one day before the year within 
which he could bring suit on his cause of action had expired, the 
présent plaintifï could not hâve brought suit at any time within two 
years thereafter, substantially three years after the accident. The real 
question is : What construction is to be put on the words "if the tes- 
tator or intestate could hâve maintained an action for such wrongful 
act"? Is this ability to maintain an action to be considered, as the 
words would seem to indicate, as an ability so to do at the time when 
the statutory cause of action arises, viz., at the moment of death? 
Or is it sufifîcient, as plaintifï contends, that at some time or other pri- 
or to that day deceased could hâve maintained his action? 

It cannot properly be said that a man is able to "maintain" an ac- 
tion tmless he is able to prevail over ail défenses which may be in- 
terposed to it. Is the word "maintain," in this statute, to be'given a 
restricted meaning, so that "ability to maintain" may be found, al- 
though the person sued had a perf ectly good défense to the action ? 

Since the words we are construing are contained in an Alabarna 
statute, we may first turn to the décisions of the court of last resort 
in that state. In Suell v. Derricott, 161 Ala, 259, 49 South. 895, 23 
192 F.— 31. 
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L. R. A. (N. S.) 996, this statute was considered. The court held 
that ît was punitive in its nature, and not compensatory ; that it was 
clearly intended to remedy a defect of the common law, that the right 
of action based on a tort or in jury to the person died with the person; 
and that it was evidently in a large degree modeled on the act of Par- 
liament, known as "Lord CampbeH's Act," passed in 1846. The court 
adds : 

"It must be observed that the rlght of action Is only glven under thls stat- 
ute to the Personal représentative when the Intestate could hâve maintained 
an action for the same act had It failed to produce death. A coroUary of 
thls Is that, If the wrougful act eomplained of had not produced death, but 
only an injury, and the person injured could not hâve maintained an action 
then the Personal représentative cannot malntain an action under the statute 
when death résulta. It vyould theref ore seem to follow that ail défenses avall- 
able to the défendant, if the action had been brought by the person injured 
when death did not resuit, are available to the défendant in an action brought 
by the administrator of the person Injured for the wrongf ul death." 

In that case the particular défense was that the killing' was in sclf- 
defense. Other cases referred to in the brief s are as foUows : In 
Buckalew V. Tenn. Coal & Iron Co., 112 Ala. 146, 20 South. 606, the 
deceased was killed instantly, and the statutory action was brought 
within two years. The same is true of Louisville & Nashville R. R. 
V. Robinson, 141 Ala. 325, 37 South. 431. In both of thèse cases the 
person, if not killed, could hâve maintained an action for the injury, 
to which action défendant could hâve interposed no effective défense. 
In Railroad Co. v. Sullivan, 59 Ala. 272, the injury was to a married 
woman. During her lifetime her husband executed a gênerai release 
to the défendant in his own name. It was contended that the wife, 
if living, could not hâve maintained an action in her own name, with- 
out joining her husband as coplaintiflf, and that, therefore, her personal 
représentative could not sue. The court held that the language of 
the act was intended to déclare the character of act or omission which 
would sustain the action, not the person by whom it could be main- 
tained. The court calls attention to the circumstance that the statute 
déclares that the amount recovered shall be distributed as personal 
property of an intestate is distributed, thus treating it as if it were 
her individual property. After referring to the rule of the common 
law that a suit for an injury to a wife must be prosecuted in the joint 
names of husband and wife, because the damages when recovered 
would belong to the husband, the court adds : 

"Not Bo under [our] married woman's law. 'AH property of the wife held 
by her prevlous to the marriage, or which she may become entitled to after 
the marriage in any manner, Is the property of the wife.' Code of Alabama, 
§ 2705. This was the law of this state when the 'Act to prevent homicides' 
was passed." 

It would seem f rom thèse remarks that deceased might hâve sued in 
her lifetime without joining her husband, and that his release con- 
stituted no défense, since he had nothing to release. 

In Louisville & Nashville R. R. v. Orr, 91 Ala. 548, 8 South. 360, 
the accident happened May 4th, and suit for the death, under employ- 
er's liability statute, referred to infra was begun May 24th. The 
case throws no light on the question raised hère. It décides merely that 
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neither exemplary nor vindictive damages are recoverable under that 
statute. In Kennedy v. Davis, 55 South. 104 (Alabama Sup. Ct.), the 
only question raised was whether a settlement and release by the sole 
heir and distributee of deceased can be availed of in défense of a suit 
by the administrator. 

This employer's liability act was again considered by the Suprême 
Court of Alabama in Williams v. Alabama Great Southern Railway 
Co., 158 Ala. 396, 48 South. 485. It is embodied in the Code of 1896 
and reads as follows : 

"Sec. 1749. Liability of Master or Employer to Servant or Employé for In- 
juries. — When a Personal injury Is received by a servant or employé in tlie 
service or business of the master or employer, the master or employer Is lia- 
ble to answer in damages to such servant or employé, as if he were a stranger, 
and net engagea in such service or employment, in the cases follovylng. 
* * * 

"Sec. 1750. Damages Exempt. — Damages recovered by the servant or em- 
ployé, of and from the master or employer, are net subject to the payment 
of debts, or any légal liabilities incurred by him. 

"Sec. 1751. Personal Représentative may Sue, if Injury Results In Death. 
— If such injury results in the death of the servant or employé, hls Personal 
représentative is entitled to maintain an action therefor, and the damages re- 
covered are not subject to the payment of debts or liabilities, but shall be 
dlstributed according to the statute of distributions." 

This statute, like the "homicide act," créâtes a new cause of action, 
whoUy unknown to the common law, in favor of the personal repré- 
sentative of a deceased. In that respect both statutes are alike. In 
the homicide act the limitation of the time within which the personal 
représentative must bring suit is prescribed in the statute itself ; in 
the employer's liabiHty act there is no such provision, the limitation 
(one year) being found in the gênerai statutes. It is not perceived 
that this circumstance is at ail important. The limitation is one def- 
initely prescribed by statute in each case. The employer's liability act 
does not contain the phrase found in the other that the action by the 
représentative can be maintained only if deceased could bave main- 
tained an action for the wrongful act, if it had not caused death. 
But, as we shall see, the Suprême Court of Alabama found in the 
scheme of the act an indication of intent as efficient as would hâve 
been the incorporation of such clause. It is manifest that the two 
pièces of législation — at least so far as relates to the death — are of the 
same sort, and it would seem that what the courts of Alabama might 
hold as to the one they might be expected to hold as to the other — 
except, of course, touching thoSe parts of the statutes which are not 
in accord, such as the measure of damages, which is compensatory in 
the one case and exemplary in the other. 

In the Williams Case action was brought by the administrator of 
a deceased flagman to recover damages of the défendant railroad for 
negligently inflicting a personal injury upon him which resulted in 
his death. The injury occurred July 15, 1901, the intestate died Sep- 
tember 1, 1903, letters of administration were granted June 21, 1904, 
and action begun October 4, 1904. A statute in force at the time, 
and still in force (Code of 1907, § 4854), provided that the time be- 
tween death and the grant of letters testamentary or of administra- 
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tion, not exceeding six months, is not to be taken as part of the time 
limited iqr the comniencement of actions by or aga,inst his executors 
or administrators. The action by the représentative of Williams was 
therefore brought in time. Williams commenced no action in his 
lifetime to recover for personal injuries, and therefore before he died 
the statute of limitations had çompleted the bar in so far as his right 
of action was concerned. Referring to the statute, the court says 
that in its view "the right to be enforced is not an original one spring- 
ing into existence from the death of the intestate, but is one having a 
previous existence, with the incident of survivorship, derived froiii 
the statute itself." The provision in the "hoinicide act," making the 
maintenance of the one action dépendent on the maintenance of the 
other, establishes precisely the same relation between the tvvo causes 
of action that the employer's liability act created. Upon the single 
question . which was presented in the Williams Case,, the Suprême 
Court of Alabama delivered itself as follows : 

"The Insistence of the appellant (the plaintiff) is founded on the idea that 
the causé of suit bj' the adniinistrator Is the death of his Intestate, and not 
the négligence of the défendant in causlng the injury which flnally resulted 
In the death of the Intestate. This theory would lead to anomalous, If not 
ineongruons, conséquences. The Injured party might llve qulte a number of 
years, and his right of action would be barred In his lifetime; and yet, after 
his death, should his admlnlstrator bring suit (as was hère actually done), 
he eould reeover, provlded actionable négligence be shown and proof be made 
that the death resulted from the injury. We thlnk the very language of the 
statute repels the theory of the plaintiff. * * * It may ,be true that the 
action is, in a sensé, a new one. In the interest of the dlstrlbutees of the 
estate of the intestate. It is the créature of the statute. At the coinmon law 
no such action could be niaintalned, and in that respect it is new. It orlglnat- 
ed for the beneflt of the dlstrlbutees of the intestate, at his death, and Is for 
damages that for hlm dld not exist. 

"But the measure of the administrator's right to hâve the employer de- 
clared responsible towards him Is to be ascertalned by the rights the deceased 
himself had against the employer. And it seems to us the correct construc- 
tion of the statute to say that there Is attached to the administrator's right 
of action the implled statutory condition that, at the tluie of the employé's 
death he had a right of action which could be enforced. If his right was 
then gone, or If his right was then barred, the admlnlstrator has no clalm. 
The statute extends the remedy to the admlnlstrator, but does not revive the 
defendant's llahillty If it had been extinguished. It simply gives hlm the 
right to avail himself of the right of action the deceased had at his death, 
and It is given for the same wrongful. act or neglect. That is the essentlal 
foundation of the action In elther case. The wrong to be redressed is the 
same In both cases." 

The court cited Canadian Pacific R. Co. v. Robinson, 19 Canada 
Sup. Ct. Rep. 292, and the same case in the House of Lords, L. R. 
17 App. Cases (1892) 481, also Fowlks v. N. & D. Ry. Co., S Baxt. 
(Tenn.) 663, Read v. Great Eastern R. Co., 9 B. & S. 714, Haigh v. 
Royal Mail Steam Racket Co., 52 L. J. Q. B. 640, Dibble v. New York, 
25 Barb. (N.Y.) 183, and Littlewood v. Mayor, 89 N. Y. 24, 42 Am. 
Rep. 271. ,: 

Thèse expressions of the opinion of the Alabama court seem en- 
tirely applicable to the clause now under considération. ,We see no 
reason to differentiate between the statutes upon any theory that 
damages in the one are compensatory and in the other punitive. 
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There is no question of damages hère, nierely of the effect of the pro- 
viso. If it were held, as plaintiff contends, that we are to take into 
considération only the original négligence and the subséquent death, 
then none of the défenses which might hâve prevailed against an ac- 
tion by the deceased brought before his death can be set up to defeat 
this action. Recovery of judgment for the same cause of action, and 
collection of such judgment by exécution, accord and satisfaction, or 
settlement and release, would be no défense. He endeavors to avoid 
this resuit by suggesting that payment for the personal injuries might 
be availed of as a défense on some ground of public policy, that one 
should not be paid twice for the same thing. But statutes of lim- 
itations are passed by Législatures, because they believe that public 
policy requires a termination of litigation, sometimes sooner, some- 
times later. Moreover, as the plaintiff seeks to construe this statute, 
payment for the injuries and payment for the death would not really 
be payment for the same thing. The one would be a compensation 
to the injured person for pain and suffering and actual loss ; the other 
would be a fine imposed by the state for the commission of a homi- 
cide, its amount to be fixed by the extent of the négligence, not the 
extent of damage done. As thus construed, payment and release 
would be no défense. 

The plaintiff cites one case, Hoover v. Railway Co., 46 W. Va. 268, 
33 S. E. 224, which sustains his contention ; but we think that in view 
of the décisions of the Alabama courts this statute must be construed 
to make available against the administrator's action ail the défenses 
which could hâve been availed of against the injured party had he 
brought suit just before his death. Référence may also be had to 
the following authorities cited by défendant : Heclit v. Railway Co., 
132 Ind. 507, 32 N. E. 302; WiUiams v. Mersey Docks, L. R. (1905) 
1 K. B. 804; Solor Refining Co. v. Elliott's Administratrix, 15 Ohio 
Cir. et. R. 581; Louisville, E. & St. Louis Ry. v. Clark, 152 U. S. 
230, 14 Sup. Ct. 579, 38 L. Ed. 422; Thompson v. Et. Worth Ry., 
97 Tex._ 590, 80 S. W. 990. 

The judgment is reversed. 



UNITPÎD STATKS v. CIIIX TOXG. 

(Circuit Court of Appeals, Fiftb Circuit. Deceiiiber 29, 1911.) 

No. 2,181. 

1. Aliexs (§ 32*) — Claim of Citizensiup— Burden of Proof. 

Wlicre défendant in Cliincse déportation proceediugs claimed to be 
a citizen of the Tnited States, tlie burden was ou him to establish the 
fiict b.y compétent proof. 

|Ed. Note. — For other cases, see Aliens. Cent. Dig. §§ 9.'i-95 ; Dec, 
Dig. § 32.*] 

2. Ai.iENS (§ 32*) — Déportation rRocEEDiNos— Jurisdictios— A'ekue. 

Act Cong. Sept. 13. 1888, e. 1015, § 13, 2.") Stat. 479 (U. S. (Vimp. St. 
1901, p. 1317), authorizes the arrest of any Chinese person found unlaw- 
fully in the United States on a warrant Issued on a coniplaint filed by 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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any party on behalf of the United States by any justice, judge, or eom- 
missioner of any United States court, returnable before any justice, 
judge, or commlssioner of a United States court or before any such 
court, and, when convicted on a hearing and found and adjudged to 
be not lawfully entitled to remain, he shall be removed to tbe country 
whenee he came. Act March 3, 1901, c. 845, 31 Stat. 1093 (U. S. Comp. 
St. 1901, p. 1327), provides in section 1 that, if a Cbinese person Is ar- 
rested, the district attorney of the district In whleh the arrest is made 
may designate a commlssioner in that district before whom such person 
shall be taken for hearing, and section 3 f orbids the Issuance of a^ war- 
rant for violation of the Chinese exclusion laws, except on a sworn 
complaint of certain offlcers, unless the issulng of such warrant shall 
first be approved or requested in writing by the United States district 
attorney of the district in which Issued. Held, that where a Chinese 
Inspector In service at New Orléans went to Mississippi, and there found 
défendant, a Chinese person, at work in a laundry, arrested him wlth- 
out a warrant, took him to Loulsiana, and there Issued and served a 
warrant in déportation proceedings on him while he was in jail, based 
on a complaint màde and executed In Loulsiana, the Loulsiana court 
had no jurisdiction to order his déportation ; he being subject to arrest 
and arralgnment only on a warrant procured on a sworn complaint 
Issued out of the district in which the arrest was made. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
What Chinese persons are excluded from the United States. See note 
to Wong You V. United States, 104 C. C. A. 588.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Déportation proceedings by the United States against Chin Tong. 
From an order reversing a déportation order made by a commissioner 
for want of jurisdiction, the United States appeals. Affirmed. 

L. H. Burns and W. J. Waguespack, Asst. U. S. Attys. 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

SHELBY, Circuit Judge. A Chinese inspector in the service of 
the government at New Orléans went to Hattiesburg, Miss., and there 
found the appellee, Chin Tong, at work in a laundry. The appellee 
was able to speak only a few words in English. After asking him a 
few questions, the inspector, as the inspector testified, "was satisfied 
he did not enter the country properly," and he at once arrested him 
without warrant, and, after placing him for a short time in the cus- 
tody of the sherifï, brought him to the New Orléans immigration 
office. Arriving in New Orléans at 9 o'clock at night, the accused 
was examined by the inspector with the aid of an interpréter, and 
was immediately confined in the Parish prison. Ail this was done 
without affidavit, warrant, or commitment. The next day, August 
31, 1910, the inspector made an affidavit before a United States com- 
missioner of the Eastern District of Loulsiana that on August 30, 
1910, at Hattiesburg, Miss., the appellee, a Chinese person, was found 
to be unlawfully in the United States, and that he "is now within the 
jurisdiction of the court." Thereupon the commissioner issued a 
warrant to arrest the appellee, who was already in jail in New Or- 
léans, having been brought from Hattiesburg, Miss., illegally and with- 

•For other cases see same topic & § numeer In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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out writ. The warrant describes the appellee as "late of Hattiesburg, 
in the state of Mississippi," and states that he is "now within the 
jurisdiction of the court." The command to the marshal is to arrest 
him "wherever found in your district." The writ would, of course, 
hâve been ineffectuai if the inspecter had not gone to Mississippi and 
arrested the appellee, and brought him into the Eastern District of 
Louisiana. On the hearing the conrmissioner ordered the appellee to 
"be deported to China," and to "be incarcerated without benefit of 
bail pending delays for appeal." It does not appear that on the hear- 
mg before the commissioner the accused was represented by counsel 
or had an opportunity to consult friends, but subsequently counsel ap- 
peared for him and objected to the jurisdiction of the commissioner, 
and took an appeal to the District Court of the United States for the 
Eastern District of Louisiana. The case was tried in the District 
Court on oral évidence there taken and on the written évidence pre- 
viously taken before the commissioner. The District Court reversed 
the order of déportation made by the commissioner "for want of juris- 
diction." 

The case is hère on appeal from the judgment of the District Court. 

[1] The printed record does not contain the évidence taken before 
the District Court, but on the argument of the case it was referred to, 
and, by agreement, typewritten copies bave been filed as a supplément 
to the record. The foregoing statement is condensed from both the 
original and supplemental record. On the examination of the appellee 
before the commissioner with the aid of an interpréter,- he claimed to 
be a citizen of the United States ; that is, he testified that he was born 
in San Francisco, in the United States, in November, 1880. The in- 
specter testified that the appellee had previously said to him before 
his arrest at Hattiesburg that China was the place of his birth. The 
appellee explained the apparent contradiction by saying that he did not 
ùnderstand the question at Hattiesburg, that he did not know the 
meaning of the English word "birth." The record is sufficient to show 
that the appellee claimed to be a citizen of the United States, and, 
while the burden was on him to make such proof (Chin Bak Kan v. 
United States, 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121; Yee 
Oing V. United States [D. C] 190 Eed. 270), he was entitled to an 
opportunity to make it. 

[2] If it be conceded that the commissioner had jurisdiction not- 
withstanding the circumstances under which the appellee was arrested 
. and transported from one state and district to another state and dis- 
trict, we are not satisfied from an examination of the entire record 
that he was afforded a fair opportunity to make such proof before 
the commissioner. 

The merits of the case were not examined nor passed upon by the 
District Court; that court having reversed the order of déportation 
for want of jurisdiction in the commissioner. 

It cannot be denied that the proceedings to déport a Chinese person, 
in which he is required to show his right to remain in this country, 
should be in substantial conformity to the laws of the United States. 
The learned United States attorneys contend that the regularity of 
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the proceedings and the jurisdiction of the commissioner are sustained 
by a part of section 13 of the act of September 13, 1888, which is as 
f ollows : 

"That any Chinese person, or person of Oliinese descent, found unlaw- 
fully in the United States, or its territoriés, niay be arrested upoii a warrant 
issued upon a eomplaiut, under oath, flled by any party on behalf of tlie 
United States, by any justice, judge, or commissioner of any United Htates 
court, returnable before any justice, judge, or connuissioner of a United 
States court, or before any United States court, and wben convicted, upon 
a liearing, and found and adjudged to be one not lawf ully entitled to be or 
reniain in tlie United States, such person shaîl l)e vemoved from the United 
States to the country whence he came." Act Sept. 13, 1888, c. 1015, 25 Stat. 
4T6, 479 (U. S. Comp. St. 1901, p. 1312.) 

It is admitted in the brief for the government that; without the au- 
thority of the section quoted, the arrests and trials of Chinese persons 
would be governed by the provisions of the statutes restricting the ju- 
risdiction of the courts and its oflficers to their respective districts. 
It does not seem to us that this section would authorize a commis- 
sioner to issue a writ to arrest a Chinese person outside of the com- 
missioner's district, or that it would authorize a Chinese inspector to 
arrest such person without a warrant in one district and carry him into 
another district for trial before a commissioner of the latter district. 
In May, 1893, the Suprême Court, construing the several Chinese 
exclusion acts passed before that date, said : 

"The powers and duties of the executive officers nanied beiug ordinariiy 
limlted to thelr owu dl.-stricts, the reasouable inferent-e is that they must 
talie him (the arrested Chinese laborer) before a judse within the same ju- 
dieial district ; and such was the course pursued in the cases before us." 
Fong Yue Ting v. United States, 149 U. S. 698, 728, 13 Sup. Ct. 1016, 1028 
(37 L. Ed. 905). 

But, if the act were susceptible of such construction, it would be 
inconsistent with a later act. The act of March 3, 1901 (31 Stat. 1093, 
c. 845 [U. S. Comp. St. 1901, p. 1327]), copied in the margin,^ seems 
to restrict the activities of the United States attorneys and the authority 

1 "Be it enacted by the Senate and House of Représentatives of the United 
States of America In Congress asseml)led, that it shall be lawful for the dis- 
trict attorney of the district in which any Chinese person niay be arrested 
for lieing found uulavvfully within the United States, or liaviug unlawfully 
entered the United States, to designate the United States conmiissioner 
within such district before whom such Chinese person siiali be talien for 
hearing. 

"Sec. 2. That a United States commissioner sliall be entitled to receive a 
fee of flve dollars, for hearing and decidiug a case arising under the Chinese 
exclusion laws. 

"Sec. 3. That no warrant of arrest for violations of the Chinese exclu- 
sion laws shall be issued by United States connnissioners excepting upon the 
sworn coniplaint of a United States district attorney, assistant United 
States district attorney, collector, deputy collector, or inspector of customs, 
inunigration inspector, United States marshal, or deputy United States 
marshal, or Chinese inspector, unless the issuing of such warrant of arrest 
shall first be approved or requested in writing by the United States dis- 
trict attorney of the district lu which issued. 

"Sec. 4. That this act shall talve effect immediately. 

"Approved March 3, 1001." 
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of the United States commissioners in the enforcement of the dépor- 
tation laws to their respective districts. 

By the first section of the act, if a Chinese person is arrested, it is 
the district attorney of the district in which the arrest is made who 
may designate a commissioner in that district before whom such Chi- 
nese person shall be taken for a hearing. The third section forbids 
the issuance of a warrant for a violation of the Chinese exclusion laws 
except on the sworn complaint of certain officers, "unless the issuing 
of such warrant of arrest shall first be approved or requested in writ- 
ing by the United States district attorney of the district in which is- 
sued." When the Chinese inspecter desired to arrest a Chinese person 
at Hattiesburg, Miss., and a résident of that town, by proceedings be- 
fore a United States commissioner, he should hâve procured by a 
sworn complaint a warrant from a United States commissioner of the 
Southern District of Mississippi, and the United States attorney of 
that district would hâve had authority to designate a commissioner 
in that district before whom such person could hâve been carried for 
a hearing. 

The appellee claims to be a citizen of the United States. But, con- 
ceding that he is an alien, he is under the protection of the law of the 
land. He is entitled at least to the benefit of ail laws for the security 
of his person from assaults and illégal arrests. It is not compétent 
for a Chinese inspecter to arbitrarily arrest an alien without warrant 
and transport him from the district in which he lives to another state 
and district, and to there arraign him before a commissioner and cause 
him to be deported. The accused is entitled to full opportunity to 
be heard upon the question of his right to remain in the United States. 
He cannot be said to hâve had full opportunity to présent his case 
when he is carried from the place of his résidence to a distant district 
and State and tried without an opportunity to consult friends or coun- 
sel. And, besides, the statute of March 3, 1901, supra, indicates that 
it is the intention of Congress that he should be arrested only on a 
warrant procured by sworn complaint, and that he shall be arraigned 
before a commissioner of the district in which the arrest is made. 

The judgment entered in the District Court does not prevent, but 
it requires, the officers charged with the enforcement of the Chinese 
exclusion laws to follow in this case the procédure prescribed by the 
statute. Its only effect is to require conformity to the statute, and to 
prevent a practice that would lead to injustice and oppression. 

Without préjudice to the right of the government to proceed ac- 
cording to law, or as herein indicated, the judgment of the District 
Court is: 

Affirmed. 
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MATtIeIEWS V. UNITED STATES. 

SHELTON V. SAME. 

(Circuit Court of Appeals, Elghtli Circuit November 21, 1911.) 

Noa. 3,423, 3,424. 

1. PosT Office (§ 49*) — Kobbeet or Mail— Evidence Considehed. 

Evidence considered and held suflicient to sustain a conviction under 
Rev. St. § 5472 (U. S. Comp. St. 1901, p. 3694), for holding up a train 
and robbing the mail. 

[Ed. Note. — For other cases, see Post Office, Dec. Dlg. § 49.*] 

2. Cbiminal IjAW (§ 1159*) — Appbal and Eerok— Affiemance. 

It is not essential to an affimiance of a conviction for crime on appeal 
that the appellate judges should be satisfied of the defendant's guilt 
beyond a reasonable doubt, there belng substantial évidence tliereof. 

[Ed. Note.- — For other cases, see Crlminal Lave, Cent. Dig. §§ 3074- 
3083 ; Dec. Dig. § 1159.*] 

In Ert-or to the District Court of the United States for the District 
of Nebraska. 

Criminal prosecution by the United States against Wiilliam Mat- 
thews, Jack Shelton, and others for robbery of the mail. Judgment 
of conviction and said named défendants hr'mg error. Afïîrmed. 

Harry B. Fleharty, for plaintiiï in error Matthews. 

W. F. Gurley (Gurley & Woodrough, on the brief), for plaintiff in 
error Shelton. 

A. W. Lane, Asst. U. S. Atty. (F. S. Howell, U. S. Atty., on the 
brief), for the United States. 

Before SANBORN and HOOK, Circuit Judges, and W. H. MUN- 
GER, District Judge. 

HOOK, Circuît Judge. [1] Between 11 and 12 o'clock of the 
night of May 22, 1909, an east-bound train on the Union Pacific Rail- 
road known as the "Overland I^imited No. 2," carrying United States 
mail, was stopped in the outskirts of Omaha, Neb., at a place known 
as Mud Cut, by masked highwaymen. The trainmen and postal clerks 
were put in fear of their lives by threats and display and discharge of 
firearms. The highwaymen compelled the openingof the mail car, and 
took and carried away seven pouches and sacks containing valuable 
registered mail. Section 5472, Rev. Stats. (U. S. Comp. St. 1901, p. 
3694), provides that any one who robs a carrier, agent, or other person 
intrusted with the mail, of such mail, and in effecting the robbery 
wounds the custodian or puts his life in jeopardy by the use of dan- 
gergus weapons, shall be punished by imprisonment at hard labor for 
the term of his natural life. Five men were apprehended, jointly in- 
dicted, tried and convicted of robbery of the mails as above defined 
in the statute and each was accordingly sentenced. Omitting mention 
of various aliases the men were Donald W. Woods, Fred Torgenson, 
Frank Grigware, Jack Shelton, and William Matthews. Shelton and 
Matthews prosecuted thèse writs of error. Each says the évidence 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was not sufificient in law for his conviction. No other question is pre- 
sented. 

It is contended by Shelton and Matthews that the évidence showed 
conclusively that but four men participated in the robbery, and since 
five were convicted that there must necessarily hâve been a miscar- 
riage of justice. Supplementing this, it is urged that three of tlaem, 
Woods, Torgenson, and Grigware, were fully identified, but that the 
évidence was insufficient to identify Shelton or Matthews as the 
fourth, or indeed, aside from the précise number engaged, to prove 
either of them guilty of the crime. It may be said at the outset that 
it was shown by overwhelming proof that Woods, Torgenson, and 
Grigware took leading parts in the robbery. The évidence as to Shel- 
ton and Matthews was not so direct and positive, but was in gênerai 
of a more circumstantial character. Only that which tends to show 
their participation in the crime and that which is explanatory or helps 
to a better understanding of it need be reviewed hère. 

The train robbery was committed Saturday night, May 22, 1909. 
In January of that year and previously, Woods, Torgenson, Grigware, 
and Shelton were acquaintances if not associâtes in Spokane, Wash. 
Shelton had known Grigware a good many years. Matthews had 
lived in Buhl, Idaho. Early in 1909 Shelton was with Woods, Tor- 
genson, and Grigware in Denver, Colo. While there a photograph 
was taken showing ail four of them in an automobile with a woman 
with whom Shelton was intimate. Later the four men were in Hot 
Springs, Ark. The Denver woman corresponded with Shelton, 
Woods, and Torgenson while they were there. Early in April, 1909, 
Shelton, Woods, Torgenson, and Grigware appeared in Kansas City, 
Mo.; also Matthews. On April 3, 1909, Matthews, by the name of 
Marvin, ordered a suit of clothes of a tailor in Kansas City. Grig- 
ware was with him. The tailor, as was customary, put a marker in 
the coat showing his business card, the name of the customer and the 
date of the order. When Matthews was arrested in Idaho June 18, 
1909, the marker had been removed. Save for a short absence ail 
fîve of the men were frequently seen in Kansas City until about the 
middle of May, 1909. Singly and in parties of two, three, and four 
they visited women in rooming houses — Matthews with Woods and 
Grigware, Shelton with Woods, Torgenson, and Grigware, and Mat- 
thews with Woods, Torgenson, and Grigware. They do not appear 
to hâve had other companions. At varions times when in Kansas 
City Shelton and Woods roomed together, as did Grigware and Tor- 
genson, and Woods and Torgenson. They visited each other at their 
rooms; Matthews also visited them. 

About a week before the robbery ail five of them appeared in Oma- 
ha and the same association among themselves was maintained. On 
May 16th Matthews rented a room in Omaha and Woods soon aft- 
erwards joined him. They vacated it about 3 p. m. of Saturday, 
the 22d, the day of the robbery. On the same afternoon between 1 
and 2 o'clock Matthews and Shelton rented a room, but Shelton did 
not remain long. On May 17th Torgenson and a young man who 
was not identified rented a room. The latter left on Monday the 
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24th, two days after the robbery. On the 25th Shelton joined Grig- 
ware in a room the latter had rented the day bef ore. On the same day 
Woods went to room with Torgenson. There were other movements 
of their habitations. When Woods, Torgenson, and Grigware were 
arrested on the night of Thursday, May 27th, Shehon and Grigware 
were roommates, and Woods and Torgenson, while Matthews was by 
himself. Ail five of the men patronized the same restaurant, though 
they did not go or leave together. 

About May 20th Shelton, Matthews, Torgenson, and Woods were 
seen near the Union Pacific Railroad about a mile west of Mud Cut 
where the train was stopped. On the afternoon of Saturday, May 
22d, the day of the robbery, some of the défendants were seen at 
Fremont, Neb., 46 miles west of Omaha. During the afternoon of 
that day five west-bound trains on the Union Pacific Railroad ran 
out of Omaha to and through Fremont, their schedule time between 
the two cities being from 55 minutes to 1 hour and 40 minutes. 
Between 5 and 6 o'clock that evening Shelton went to the rear of a 
résidence in Fremont, and asked for and obtained a drink of water. 
He then filled a vessel with water and took it to an open place some 
distance away near the railroad tracks where several other men were 
preparing their meal. In the morning of the same day Woods went 
to a bookstore in Fremont and bought maps of Nebraska and South 
Dakota. During the day Woods, Torgenson, and another man not 
fully identified were drinking in a saloon in that city. The barkeeper 
had met Woods before and so accosted him. Woods remembered 
their former meeting. About 9 o'clock that night Grigware asked the 
night ticket clerk at the Union Pacific dépôt in Fremont about east- 
bound "No. 2," the train which was afterwards stopped at Mud Cut. 
He went again and got a Union Pacific folder. No. 2 was due out 
of Fremont at 10:20 p. m. and at Omaha at 11 :55. The proof was 
direct and clear that four of the défendants were at Fremont the 
afternoon just before the robbery. It may be said hère that during 
the time their movements were traced, down to the time of the rob- 
bery the défendants did not appear to hâve followed or been engaged 
in any lawful occupation for their livelihood. There was an attempt 
to show that Shelton was working as a railroad ticket "scalper" in 
Kansas City, but the évidence was not persuasive. He himself said 
the only acquaintances he and his companions made in Kansas City 
"to amount to anything" were the women they met. 

The engineer, fireman, a second fireman riding f ree on the engine, 
and seven postal clerks testified to the particulars of the robbery. As 
the train neared Mud Cut two of the masked highwaymen climbed 
over the tender into the cab, and at the point of revolvers compelled 
the engineer to stop the train, and then with the two firemen to dis- 
mount. They were met on the ground by a third similarly masked. 
A shot was fired through the window of the mail car. The car was 
opened under threats, and the postal clerks and the men from the 
engine were made to stand in line where they were searched for 
weapons. The conductor and a brakeman were driven back into the 
train by shots. The registered mail pOuches and sacks were thrown 
out and carried under orders of the highwaymen several hundred feet 
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in advance of the train. As they passée! tiie head of the engine a 
fourth man, also disguised, came around from the other side of the 
track and joined them. Woods, Torgenson, and Grigware were iden- 
tified by the trainmen and postal clerks ; and there was other satis- 
factory évidence of their participation. Liut tlie witnesses présent did 
not clearly identify the fourth as being Shelton or Matthews, though 
he resembled Shehon in gênerai appearance. None of thèse witnesses 
saw more than four highwaymen at one time. We say '"at one time" 
because one of the po.stal clerks said that when he first got out of 
the car he saw one there who was not Woods, Shelton, Grigware, or 
Torgenson, but did not see him after that. Again, as the train 
neared the scène of the robbery the engineer noticed a light burning 
ahead on top of the eut south of the railroad track. When the train 
reached the eut the light suddenly went out. On the foUowing day, 
Sunday, May 23d, the remains of a fire were found upon the bank 
of the eut directly south of the place where the train was stopped. 
Charred but unconsumed parts of a Spokane newspaper of May 13, 
1909, were found. It is not an unreasonable déduction that the light 
was designed as a signal of the place agreed on for the commission 
of the crime, and that if four of the highwaymen were in Fremont 
that afternoon the signal was given either by a fifth or by one of 
the four who were at Fremont and who returned for that purpose. 

So far as appears, none of the défendants had rooms or lived in 
South Omaha which is a corporate municipality distinct from the city 
of Omaha. In South Omaha, several miles from Mud Cut, there is 
a building known as the "Brown Park Schoolhouse." The attic of 
the building is reached by a ladder equipped with rope and pidley for 
lowering and raising it again when not in use. During the week of 
May 22d the principal of the school saw Grigware pass the school- 
house several times. Sometimes he was alone, at others with Shel- 
ton, Torgenson, or Woods. On one occasion Shelton and Matthews 
were with him. Sunday afternoon, May 23d, Shelton was seen with 
Woods, Torgenson, and Grigware in the vicinity of the schoolhouse. 
Monday morning, May 24th, a basement window of the schoolhouse 
was found to hâve been opened and cinders tracked in from the out- 
side. As already noted, Grigware rented a room in Omaha on that day, 
and on Tuesday the 25th Shelton joined him. Thursday, May 27th, 
Shelton was seen with Woods and Torgenson in a saloon in Omaha. 
Thursday afternoon some schoolboys discovered hidden in a ravine or 
guUey across the street from the schoolhouse three pistols, two of 
which were automatics, a pistol holster, an electric flash light, a pair of 
black overalls, a soft black bat and two blue polka dot handkerchiefs 
with cartridges. Some of the highwaymen who held up the train 
were armed with automatic guns and had their faces masked with 
handkerchiefs of the kind found. A watch was kept on the ravine 
that night and Woods, Torgenson, Grigware, and another man were 
seen in the vicinity. Woods was arrested as he came out of the 
ravine. Shortly afterwards Torgenson and Grigware were arrested 
near by. The fourth man escaped. In the room occupied by Woods 
and Torgenson a copy of the photograph of the group taken in Den- 
ver was found, and the newspapers of Friday morning which chron- 
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icled the arrests contained an illustration of it. Grigvvare had as- 
sumed the name Gordon and was so referred to in the press accounts. 
Early that morning Shelton, who was then his roommate, hurriedly 
examined ail Grigware's clothing and personal effects, and destroyed 
everything showing Grigware's true name or that he came from Spo- 
kane. The reason Shelton gave at the trial was that he wished to 
save Grigware's family the disgrâce which would follow the discov- 
ery of his identity. He then packed his own effects in two grips, 
carried them to Matthews' room, and arranged with Matthews to ex- 
press them to him at Denver under the name of J. C. Kelley. On that 
day or the next he went in a street car to the suburbs of Omaha, 
and then walked to a place where he took a railroad train for Lin- 
coln, Neb. He purposely avoided the railroad stations in Omaha. At 
Lincoln he signed Grigware's name to a card, and posted it, request- 
ing that mail for the latter be forwarded there from Omaha. Then 
he took a train for Denvèr, where on May 30th, the day of his ar- 
rivai; he posted another card directing that Grigware's mail be for- 
warded from Lincoln. On the same day he went to the woman al- 
ready referred to, and they destroyed her çopy of the group photo- 
graph and ail letters she had received from défendants since their 
departure f rom Denver some months before. She had received let- 
ters from Woods, Torgenson, and Shelton. On the same day Shel- 
ton, still assuming the name Kelley, and believing the authorities at 
Omaha would never learn that Gordon's name was Grigware, mailed 
a confidential letter to a relative of the latter at Spokane urging the 
raising of funds for his assistance. Shelton was arrested in Denver 
on the Ist or 2d day of June. 

Matthews shipped Shelton's grips as arranged between them. They 
were found by the officers in Denver marked as belonging to J. C. 
Kelley. On Monday, May 3 Ist, a letter from Matthews to Shelton, 
addressed as Kelley, was mailed from Minneapolis, Minn. Reading 
the letter in the light of what has already been mentioned, Matthews 
said he had sent the grips, that Shelton had better go to Spokane 
and see a relative of Grigware and get $500 to help Grigware "and 
the other parties also," and that he (Matthews) would give $500 and 
then they might "pull through O. K." June 18th Matthews, as G. W. 
Marvin, registered at a hôtel in Buhl, Idaho. On the same day he 
was arrested in his room. On an open suit case before him was a 
revolver and some sheets of an unfinished letter in his handwriting. 
He was handcufïed by the officers and told to résume his seat, but 
he f ell over on the suit case, put one of the sheets of the letter in 
his mouth and mutilated it so that when it was recovered it was un- 
intelligible. The other sheets showed the letter was addressed to 
"Friend Jack," and the latter was directed to write him there in such 
a way that only Matthews would understand. Jack was the given 
name assumed by Shelton. His real name was probably Lawrence 
F. Golden. 

[2] Though there was corroborative détail, the foregoing shows 
the principal facts of the case of the government against Shelton and 
Matthews. 'Aside from déniais by Shelton and Grigware there was 
little to impair their probative force. Some testimony was given, not 
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much, that Shelton and Matthews were in Omaha the day of the rob- 
bery, too late to hâve participated, but it was the province of the 
jury to weigh and attribute such weight to it as they thought right. 
It is not the rule that to affirm a conviction for crime on appeal the 
appellate judges must themselves beheve in the guilt of the accused 
beyond a reasonable doubt. We think it apparent that there was 
substantial évidence at the trial that both Shelton and Matthews were 
guilty, and that is sufficient hère. 
The judgment is affirmed. 



THOMAS V. MATTHIESSEN. 
(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 51. 

1. COBPOBATIONS (§ 639*) — FOREIGN COKPOEATIONS— STOCKHOLDERS— IiIABIL- 

ITY. 

Coiist. Cal. art. 12, § 3, maklng stockholders of domestlc corporations 
personally liable for tlie company's debts to the amount of tlieir stock, 
and section 15, wliich provides that no foreign corporation shall be al- 
lovved to do business in the state on more favorable conditions than are 
prescribed by law for domestic corporations, do not make a nonresident 
stockholder of a foreign corporation which opérâtes a hôtel in Cali- 
fornia, liable for debts of tbe corporation incurred in California where 
the charter exempts stockholders from liability for corporate debts. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 639.* 
Status of foreign corporations, see note to Republlcan Mountain Sllver 
Mines v. Brown, 7 C. C. A. 419.] 

2. Corporations (§ 243*) — Stockholders— Liability— Législative Power. 

A State incorporating a company may, by statute, make the stockhold- 
ers liable for corporate debts, irrespective of their résidence. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 243.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Frank N. Thomas against Conrad H. Matthiessen. Judg- 
ment for défendant, and plaintifï brings error. Afhrmed. 

See, also, 170 Fed. 362. 

Alfred A. Wheat, for plaintifï. 

Steele & Otis (Arthur C. Rounds and Harold Otis, of counsel), for 
défendant. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [1,2] The plaintifï, assignée of a Cali- 
fornia bank, sues the défendant, a citizen and résident of New York, 
and a holder of full paid stock of an Arizona corporation, for such 
proportion of a debt incurred by that corporation in the state of Cal- 
ifornia as his stock in the corporation bears to the whole of its sub- 
scribed capital stock. 

The charter of the Arizona corporation provides that it may carry 
on the business of building and operating hôtels anywhere and that 

*Far other casés see eame toplc & i humbeb in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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its principal place of business outside of Arizona shall be the city of 
Pasadena. 

The charter was filed in the office of the Secretary of State of Cal- 
ifornia and a person designated upon whom process might be served. 

It is stipulated by the parties inter alia : 

"That at the tiuie the défendant subscrlhed for said stock it was the inir- 
pose and intent of hiniself aud of the other subseribers for stock in said 
Wentworth Hôtel Company tliat said compauy should bave the power anjous 
others to erect a hôtel and engage in the hôtel business near the c-lty of 
Pasadena in the state of i'allfornia, and that it would probably erect such 
a hôtel and engajje iu sneli bnsiuess, but it was the purpose and Intent of 
such subseribei's that Uieir obligations as such and as stockholders in said 
Company should be. controUed and determined by the articles of incorpora- 
tion of said Company and by the laws of Arizona." 

The charter fnrther provides: 

"The private property of the stockholders of this corporation shall be aud 
is hereby niade forever exempt from ail liability for its debts or obliga- 
tions." 

The ground on which the plaintiff claims to recover is that the Con- 
stitution of California (article 12, § 3) makes stockholders of its own 
corporations personally liable for the company's debts to this extent, 
and further provides (section 15) that no corporation organized out- 
side of the State shall be allowed to do business within the state on 
more favorable conditions than are prescribed by law for its own 
corporations. Section 322 of the Civil Code of California prescribes 
the manner in which suits against stockholders shall be brought. 

That the state incorporating a company may by statute impose such 
liability upon stockholders irrespective of their résidence which may 
be enforced everywhere is well settled. Such a liability, though creat- 
ed by statute, is of a contractual nature, because those who become 
stockholders are presumed to hâve assented to it. Whitman v. Bank, 
176 U. _S._559, 563, 20 Sup. Ct. 477, 44 L. Ed. 587. The theory upon 
which it is sought to recover of the défendant is that he must be 
presumed to hâve assented to be bound by the laws of California in 
respect to any business donc by the corporation there, and so to hâve 
subjected himself to that additional liability. If such an assent may 
be assumed, then the plaintifï is entitled to recover of the défendant 
in any court which has jurisdiction of his person, notwithstanding 
that he is a résident and citizen of the state of New York, and that 
the charter of Arizona does not impose such liability upon him. 

The plaintiff relies on the case of Pinney v. Nelson, 183 U. S. 144, 
22 Sup. Ct. 52, 46 L. Ed. 125, in which just this additional liability 
under the laws of California was sought to be imposed upon a citi- 
zen and résident of California who was a stockholder of a Colorado 
corporation by the laws of which state there was no personal liability 
of stockholders. The charter provided that the company was created 
for the purpose of carrying on part of its business outside of Colorado 
and principally in California. Nothing was said about the extent 
of the liability of stockholders. 

It is said that, this décision being on writ of error to the state court, 
the only question upon which the Suprême Court passed was the 
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fédéral question by virtue of which the cause was brought up, viz., 
whether the California statute impaired the obhgation of the stock- 
holder's contract, deprived him of his property without due process 
of law, and denied him the equal protection of the laws and was there- 
fore unconstitutional. But the reasoning of the Suprême Court dis- 
posed of the whole case. 
Mr. Justice Brewer said: 

"Passing to a considération of the stoc-liliolders' contract in the llght of 
the other contention, it may be said tliat ordiiiarily it is controlled by the 
law of the state in which the incorporation is had. That is the place of 
contract, and generally the law of the place where a contract Is niade gov- 
erns its nature, interprétation, and obligation. While thls is so, it is also 
ti'ue that parties in niaklng a contract may hâve in view some other law than 
that of the place, and, when that is so, that other law wiU control, That the 
parties hâve sonie other law in vlew and contract with référence to it is shown 
by an express déclaration to that effect. In the absence of sueh déclaration, 
it may be disclosed by the ternis of the contract and the purpose with which 
it is eutered into. * * * Xow, when they in terms speeifled that they 
were framing a corporation for the purpose of having that corporation do 
business in California, is it not elear that they were eontracting with réf- 
érence to the laws of that state? Gontracting with référence to the laws 
of that state they nnist be assunied to know the provisions of those laws, 
that by them a Personal liabillty was cast upou the stockholders in corpora- 
tions formed under the laws of the state, and that that same liabillty was 
also imposed npon the stockholders of corporations formed under the laws of 
other States and doing business within California. How can it be said that 
those laws do not enter into the contract and control as to ail business done 
in pursuance of that contract within the limits of California?" 

And the opinion ended up with this sentence: 

"Ail that we hère hold Is that when a corporation is formed In one state, 
and by the express terms of its charter It is created for doing business in 
another state, and business is done in that state. it must be assunied that 
the charter contract was made with référence to its laws; and the liabilities 
which those laws Impose will attend the transaction of such business." 

It is quite évident that stockholders are bound by the statutes of 
the incorporating state, whether they assent to them or not, and that 
they are bound by the Statutes of another state in which the corpora- 
tion does business if they hâve assented to be so bound. Such an 
assent was found by the Suprême Court in the Pinney Case to be 
implied from the terms and purpose of the charter, but we do not see 
how it could be implied if the charter contained an express provision 
to the contrary. 

If a corporation whose stockholders were not personally liable and 
whose charter said nothing about doing business in California did 
do business there, could it be said that the stockholders had assented 
to be bound by the law of California imposing an additional personal 
liabillty? It could hardly be contended that in the language of Mr. 
Justice Brewer, "they were eontracting with référence to the laws of 
that state." 

Or, if a corporation whose stockholders Vi'ere made personally liable 
by the incorporating state did business in accordance with the pro- 
vision of its charter in another state which prohibited foreign corpo- 
rations from doing business there except upon the same terms as its 
ovvn corporations and stockholders of its own corporations were not 
192 •F.— 32 
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personally liable, could it be assumed as against their contract that 
they did not intend to be personally liable upon its contracts made in 
the nonincorporating state ? 

To arrive at such a resuit there must be something more than the 
law of the nonincorporating sfate. Doubtless it could prohibit a cor- 
poration whose charter relieved its stockholders from ail personal lia- 
bility from doing business in the state, could drive it from the state, 
could penalize it and its officers and agents for attempting to do busi- 
ness in the state ; but we do not think it could ex proprio vigore make 
a contract for the stockholders to be bound by its provisions. If it 
could, corporate stock is liable to become in this country an uncer- 
tain and even dangerous asset. In the language of Lord Justice Rom- 
er in Risdon v. Furness, L. R. (1906) 1 K. B. 59: 

"I neêa hardly point out that the shareholder and the Company are différ- 
ent entlties, and that the Judgment obtained abroad Is a judgment against 
the Company, whlch prima facle does not' affect the shareholder. If the 
Bharehoiaer and the company are treated as différent entlties, the plalntlffs 
cannot by law enforceable In thls country say that the company, trading in 
Callfornia, must, though, without authorlty from the shareholder, neverthe- 
less be held to hâve contracted so as to make hlm liable." 

The Risdon Case was a suit against a stockholder of an English 
corporation registered in California, and doing business there, to re- 
cover his proportion of debts contracted by the company in California. 
The charter covered the doing of a mining business anywhere in the 
world and expressly in the United States. The court held that, if 
the inference could be drawn from the facts in Pinney v. Nelson that 
the stockholders had agreed to be bound by the law of California, 
such inference could not be drawn in the case under considération. 
Both courts were inquiring about the stockholders' contract and con- 
sidering the question of the stockholders' consent. The construction 
adoptea in the Risdon Case was more favorable to stockholders than 
was that of Pinney v. Nelson, but we do not think the latter requires 
us to assume an intention upon the part of stockholders which con- 
tradicts the express provisions of their charter, 

The judgment is affirmed with costs. 



SIDNBY L. BAUMAN DIAMOND CO. et al. v. HART et al. 

In re FOLANDEK. 

(Circuit Court of Appeals, Fifth Circuit December 30, 1911.) 

No. 2,144. 

1. Bankkuptct (§ 86*) — ^Adjudication— Seevicic— Publication— Oepeb. 

Bankruptcy Act July 1, 1898, c. 541, § 18a, 30 Stat. 551 (U. S. Comp. 
St. 1001, p. 3429), as amended by Act Gong, Feb. 5, 1903, c- 487, § 6, 32 
Stat. 798 (U. S. Comp. St. Supp. 1909, p. 1311), provides that In case 
Personal service cannot be made, notice of the Involuntary bankruptcy 
proceedings shall be glven by publication in the same mànner and for 
the same tlme as provided by law for notice by publication in sults to 
enforce a légal or équitable lien in courts of the United States, except 
that, unless the Judge shall otherwlse direct, the notice shall be pub- 
lished not less than once a week for two consécutive weeks, and the 

•For oUier ouea we iam* topio it i nttmbsb In Dec. t Am. Digs. 1907 to date, & Rep'r Indexe* 
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return day shall be 10 days after the last publication unless tbe judge 
shall fix a longer ttme. Act Cong. Marcb 3, 1875, c. 137, § 8, 18 Stat. 
472 (U. S. Comp. St. 1901, p. 513), relatlng to notice by publication in 
suits to enforce a légal or équitable lien in fédéral courts, provides tbat 
where Personal service on an absent défendant Is not practicable, the 
order directing him to appear and answer shall be published in sucb 
manner as tbe court may direct, etc. ITeH tbat, where an alleged in- 
voluntary bankrupt had absconded so tbat Personal service was impos- 
sible, sucb provisions required tbe publication of an order désigna ting 
a day on wbich the bankrupt was required to appear and demur, an- 
svter, or plead ; and hence, where the order for publication did not des- 
Ignate a time for appearance, and the citation issued by tbe clerk, di- 
recting the marshal to sumtnon the bankrupt, was published instead of 
the order for publication, no jurisdiction to render an adjudication was 
thereby conferred. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 86.*] 

2. Bankruptcy (§ 80*) — Seevice bt Publication— Siatb Rbcexver. 

Where service of notice of involuntary bankruptcy proceedings was 
taade on the bankrupt, who bad absconded, by publication, Personal serv- 
ice other than by publication was not required by Act Cong. Marcb 3, 
1875, c. 137, § 8, 18 Stat. 472 (U. S. Comp. St. 1901, p. 513) to be made 
on a reeeiver appointed by a state court In possession of certain of the 
bankrupt's property. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 86.*] 

3. Bankettptct (§ 20*)" — Receivees— Notice to State Court Receivee. 

Where, at tbe time involuntary bankruptcy proceedings were institut- 
ed against the alleged bankrupt, who had absconded, a reeeiver had 
been appointed by a state court, and another reeeiver was applied for 
in the bankruptcy proceedings, to be appointed at the same time as the 
adjudication, notice of sucb application should bave been given to tbe 
State court reeeiver. 

[eS. Note. — For other cases, see Bankruptcy, Dec. Dig. § 20.*] 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

In the matter of bankruptcy proceedings of M. Folander. From 
an order overruUng a motion to set aside an adjudication on an in- 
voluntary pétition of Dick Hart and others, the Sidney L. Bauman 
Diamond Company and others appeal. Adjudication set aside and 
cause remanded for further proceedings. 

Tbis was an appeal from tbe order of tbe District Court, made by its réf- 
érée in bankruptcy, adjudicating the bankrupt, who bad absconded, by de- 
fault and appointing a reeeiver for hls property, and from an order over- 
ruUng a motion to set aside the adjudication. The adjudication was had 
upon substituted service. A subpœna directed to tbe bankrupt baving been 
returned "not found" by the marshal, the court thereupon entered an or- 
der in the foUowing words: "The within pétition being considered It is or- 
dered by the court tbat the sald M. Folander (the bankrupt) be cited by 
publication to answer the involuntary pétition in bankruptcy heretofore filed 
against him, and tbat sald citation be published once à week for two con- 
sécutive weeks in the Daily Courler-Tlmes, a paper published at Tyler, 
Smith county, Texas." Upon this order the clerk Issued a citation, wbich 
was published pursuant to the court's order, and wbich was directed to the 
marshal of tbe district In the following language: "You are hereby eommand- 
ed tbat by making publication of this citation In the Daily Courier-Tlmes, 
a dally newspaper published at Tyler in tbe county of Smith, state of Tex- 
as, in sald district, for two separate days, to wlt, on the 19tb day of Âpril, 
and the 26th day of April, A. D, 1910, and préviens to the return day here- 

•For other cases see same topic & i numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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of, you summons M. Folander, who Is alleged to be a nonresMent of tha 
district and whose whereabouts cannot be ascertained, to be and appear 
before the said District Court of the United States for the Eastern District 
of Texas, at Tyler Division in Bankruptcy, In tàe city of Tyler, on tbe Tth 
day of May, A. D. 1910, then and there to answer the pétition flled In said 
court on the 3d day of March, A. D. 1910, whereln Mary Corbitz et al., are 
petitloners, said pétition belng In substance that the said M. Folander is in- 
fiolvent, and whlle Insolvent committed an act of bankruptcy, In that he dld 
on or about the Ist day of January, 1909, couvert a large part of his prop- 
«rty Into money and dlamonds, and absconded, taking said money and dla- 
monds wlth him, thereby conceallng and removlng said property wlth the 
Intent to hlnder, delay, and defraud hls credltors, and that he dld while 
Insolvent suffer and permit certain credltors to obtaln a préférence through 
légal proceedlngs, which préférence he has made no attempt to vacate or 
set aslde, and praying that he be declared a bankrupt. Hereln fall not, but 
hâve wlth you then and there before said court thls writ wlth your return 
thereon, showlng how you hâve executed the same. Wltness the Honora- 
ble Waller T. Burns, Acting Judge of the United States District Court for 
the Eastern District of Texas." 

It was upon service by publication, so perfected, that the order of adju- 
dication was made, there being no voluntary appearance by the bankrupt or 
Intervenlng credltors. 

The order adjudicatlng the bankrupt also contalned the appolntment of 
the recelver, and is as foUows: "At Tyler in said Eastern district of Tex- 
as, on thls, the 13th day of May, A. D. 1910, there came on to be heard be- 
fore me, S. D. Reaves, référée, under order of référence from the clerk of 
the District Court of the United States for the Eastern District of Texas, 
the judge of said court being absent from thls district, or from thls divi- 
sion of said district, the pétition of Mary Corbitz, Dlck Hart and W. A. An- 
drevirs, praying that M. Folander be adjudged a bankrupt wlthln the true 
Intent and meanlng of the acts of Congress relatlng to bankruptcy ; and the 
eame havJng been heard and duly considered by me, the. said M. Folander 
is hereby declared and adjudged bankrupt accordlngly. It Is further ordered, 
adjudged and decreed by the court that Thos. D. Bonner, of Tyler, Smith 
county, Texas, be, and he is thereby appointed recelver of the estate of said 
M. Folander, wlth authorlty to take Immédiate possession of same, and his 
bond is flxed in the sum of two thousand flve hundred ($2,500.00) dollars. 
Wltness my hand at Tyler, Texas, thls the 13th day of May, A. D. 1910." 

It was entered by the référée upon certlflcate of the clerk that the judge 
was out of the district. No application for the appolntment of a recelver 
appears from the record to hâve been made by the petitloning credltors. 
No bond appears to hâve been glven by them, nor was any notice of the 
appolntment of the recelver glven the bankrupt or the person in possession 
of the property seized, though the pétition alleged the appolntment of a re- 
celver by the state court. 

Prlor to the tlme of the flllng of the pétition in bankruptcy, a suit against 
the bankrupt had been instituted by his wlfe In the state court, and a re- 
celver of the bankrupt's property was aPPointed by the state court and was 
in possession of the property at the tlme of the Ollng of the pétition. 

P. W. Brown, for appellants. 

Lasseter & Mcllwaine (H. E. Lasseter, on the brief), for appellees. 

Before PARDEE and SHEEBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (atter statjng the facts as above). [1] The 
appellants are creditors of the bankrupt and are entitled, as such, to 
hâve intervened and resisted the adjudication, if they had received 
timely notice. They complain of the order of adjudication entered 
in their absence and by default, upon many grounds, Thç nuestion 
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that présents itself to the court upon the threshold is whether the 
District Court or its référée acquired jurisdiction to adjudicate tlie 
banl<rupt upon the substituted service shown by the record to hâve 
been had. .Section 18 of the bankruptcy act of 1898, as amended in 
1903, provides; 

"But in case Personal service cannot be niade, then notice shall be siv- 
en Iiy publication in the same nianner and ter the sanie time as provided 
by law for notice by publication in suits to enforce a lésai or équitable lieu 
in courts of the United States, except that, unless the judge shall othei'- 
wise direct, the order shall be published not more than once a weeic for 
two consécutive weeks, and the return day shall be ten days after the last 
publication unless the judge shall for cause flx a longer time." 

The act of March 3, 1875, § 8, relates to notice by publication in suits 
to enforce a légal or équitable lien in the courts of the United States, 
and provides that in cases where one or more défendants shall not be 
inhabitants of or found in the district and shall not voluntarily ap- 
pear — 

"It shall be lavvful for the court to make an order directing such absent de- 
fendant or défendants to appear, plead, answer, or demur, by a day certain 
to be designated, which order shall be served on such absent défendant or 
défendants, If practicable, wherever found, and also upon a person or persons 
in possession or charge of said property, if any there be ; or where such 
Personal service upon such absent défendant or défendants is not practicable, 
such order shall be published in such manner as the court may direct, noi 
less than once a week for six consécutive weeks." 

It is apparent from both section 18 of the bankruptcy act and from 
section 8 of the act of March 3, 1875, that it is the order of the court 
directing the substituted service upon the absent défendant or bank- 
rupt that is to be published, and that this order shall designate a day 
upon which the absent défendant or bankrupt is required to appear 
and demur, ansvi'er, or plead. The order of the court is in no sensé 
process. In the case of Forsyth v. Pierson (D. C.) 9 Fed. 801-803, 
the court said : 

"ïhe act says the absent défendant shall be ordered to appear on a day 
to be designated in the order — not on a rule day. And furtherniore, the or- 
der for the nppearance of the absent défendant is not a subpœna or pro- 
cess v.'itUiu the meaning of rule 17 or rule 35 |21) Sup. Ct. xxvi, xxvii] which 
provides that the service of ail jirocess. niesne or final, shall be by the niar- 
shal of the district or by his deputy or by some other person speclally ap- 
poiuted for that purpose." 

In the case of Bracken v. Union Pacific Ry. Ce, 56 Fed. 447-449, 
5 C. C. A. 548, 550, the Circuit Court of Appeals for the Eighth Cir- 
cuit said : 

"Tlie mode provided by the ac-t of Congress for acquiriiig jurisdiction 
over an absent delendant by publication is exclusive of any other mode, and 
to render such service effectuai, the requirements of the statute must be 
strictly pursued. In this case there was a total failure to comply with the 
requirements of the act of Congress. There was no order of the court di- 
rect ing the défendant to appear by a designated day ; there was nothing 
to show that such an order If made could not hâve been personally served 
on the défendant and the person in possession of the property ; and no such 
order was published for six consécutive weeks, as required by the act." 
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In the case of United States v. American Lumber Co. (D. C.) 80 
Fed. 309-312, the court said: 

"In the second place, the only proper and légal metliod provided by the 
iaws of the United States for the service of extraterritorial proeess in a cer- 
tain class of cases, upon absent or nonresident défendants, is by obtaining 
the spécial order of service, sometimes termed the 'warning order' as re- 
quired by section 8 of the act of March 3, 1875. That it Is compétent for 
Congress to provide for extraterrîtorial service, so long as such service does 
not violate the eonstitutlonal guaranty of 'due proeess by law' is well set- 
tled (citing cases). The spécial order of service, requlred to be obtained by 
the act referred to, is not a subpœna or a summons." 

From thèse décisions, it follows that, in order to accomplish sub- 
stituted service under section 8 of the act of March 3, 1875, it is nec- 
essary (1) that the court make an order designating a day upon which 
the absent défendant is required to appear and demur, answer or plead, 
and (2) that the order of the coiirt be published the required time. 
It also appears that the method prescribed by the act of Congress is 
exclusive and must be strictly pursued. In this case the order of the 
judge did not designate any day upon which the défendant was re- 
quired to appear and demur, answer or plead, but merely directed 
that the bankrupt be cited by publication, and that the citation be 
published once a week for two consécutive weeks in the Daily Courier- 
Times, a paper published at Tyler, Smith county, Tex. The order 
itself was defective for this reason. Again, the pubHcation was de- 
fective in that the order of the court was not published, but instead 
of it a citation issued by'the clerk directing the marshal to suramon 
the bankrupt by making publication of the citation, which contained a 
direction to the bankrupt to appear before the court at a time and 
place named in the citation to answer the pétition in bankruptcy. 

We are constrained to hold that the method pursued' in this case 
was not in substantial conformity to the requirements of section 18 
of the bankruptcy act in that the order of the court did not designate 
the day upon which the bankrupt was required to appear and answer, 
and, further, in that the order of the court was not published as is 
expressly required by section 18 of the bankruptcy act and by section 
8 of the act of March 3, 1875, and for that reason the order of ad- 
judication must be set aside and the cause remanded to the District 
Court. 

[2] The contention of appellants that the order should hâve been 
served on the state receiver in possession or charge of the property 
seems to be answered by the fact that the act of March 3, 1875, re- 
quires such service on the person in possession only when service is 
had upon the défendant in person in another district, and not when 
service is had upon the défendant by pubHcation. Publication is con- 
structive notice to the person in possession as well as to the défendant. 

[3] The order of adjudication also cbntains the appointment of a 
receiver for the bankrupt's property, which was then in the custody 
of the state court through its receiver. No notice appears to hâve been 
given the bankrupt or the receiver of the application for a receiver. 
Notice to the bankrupt is excused by the showing in the pétition that 
hc' had absconded. Notice to the state court receiver should hâve 
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been given, in view of the fact that the receiver in bankruptcy when 
appointée! is entitled to supersede the possession of the receiver in 
the State court (Faulk & Co. v. Steiner, 21 Am. Bankr. Rep. 623, 165 
Fed. 861, 91 C. C. A. 547). Nor were the petitioning creditors re- 
quired to exécute a bond as a condition of being allowed to seize the 
property. An appeal does not Ue f rom an order of the District Court 
appointing a receiver in bankruptcy, but as the appointaient in this 
case was made by the same order adjudicating the bankrupt, which 
has been reversed and set aside on this appeal, the appointment of 
the receiver falls with it. 

Appellees contend that no injury to the bankrupt or intervening 
creditors is shown because it abundantly appears that the bankrupt 
was insolvent and had committed an act of bankruptcy and cannot, 
therefore, escape the adjudication after the case is remanded. It is 
enough that the bankrupt and intervening creditors were deprived 
of an dpportunity to contest thèse facts, if they desired, by the failure 
to give the character of notice which alone could avail to bring them 
into court. 

The order adjudicating the bankrupt and appointing a receiver of 
his property is set aside, and the cause remanded to the District Court 
for further proceedings. 



KHABAS V. UNITED STATES. 
(Ch-euit Court of Appeals, Eighth Circuit. November 24, 1911.) 

No. 3,517. 

1. Ceiminal Law (§ 1088*) — ^Appeal and Erroe — Questions Prksented by 

Recobd. 

Wliere the bill of exceptions in a criminal case does not contain the 
charge of the court, so as to disclose the issues actually tried, or the 
évidence produced on the trial, nelther rulings on the admission of évi- 
dence in ordlnary cases nor the giving or refusai of instructions can 
be reviewed. 

fEd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2794, 
2797; Dec. Dig. § 1088.*] 

2. Jury (§ 136*)— Perbmptoky Challenges in Criminal Case— Effbct of 

Consolidation of, Indiotments. 

Where separate indictments against a défendant for violation of the 
same statute were Consolidated for trial on liis motion which referred 
to the statutory provisions authorizing the same, it must be assumed 
that thè consolidation was under Rev. St. § 1024 (U. S. Comp. St. 1901, p. 
720), and the resuit was to create a single case on a number of counts, 
In which, if the charges are for misdemeanors, défendant was entitled 
to but three peremptory challenges under Rev. St. § 819 (U. S. Comp. 
St. 1901, p. 629). 
[Ed. Note.— For other cases, see Jury, Dec. Dig. i 136.» 
Trial by Jury in criminal prosecution, see note to West v. Gammon, 
39 C. C. A. 275.] 

In Error to the District Court of the United States for the District 
of Nebraska. 

•For other cases see same topic & i ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Criminal prosecution by the United States against Théodore Kliar- 
as. From a judgment of conviction, défendant brings error. Af- 
firmed. , 

P. A. Wells, for plaintifï in error. 

F. S. Howell, U. S. Atty. (A. W. Lane, Asst. U. S. Atty., on the 
brief), for the United States. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. Four indictments, each charging the use 
of the United States mail in the exécution or attempted exécution of 
a scheme to defraud, involving what is known as the "moving car 
sign," carried on an endless chain belt run by a small electric motor 
around the advertising places of a street car, alleged to hâve been de- 
vised by défendant Kharas, were upon his motion consolidated for 
the purposes of a trial. The resuit of the trial was a directed verdict 
of not guilty on one indictment, a verdict of guilty as charged on two 
of them, and a failure to agrée upon a verdict as to the remaining in- 
dictment. 

After an unavailing motion for a new trial, a gênerai judgment was 
entered on the verdict, sentencing the défendant to imprisonment in 
the county jail for a term of four months and to pay a fine of $300. 
From this judgment he prosecutes error. 

[1] The assignments of error challenge in one form or another the 
sufficiency of the évidence to support the verdict, the competency, rele- 
vancy, and materiality of évidence admitted or rejected, the law in 
many particulars as declared by the court to the jury in its gênerai 
charge, and the refusai by the court to instruct the jury as requested 
by the défendant in many other particulars. 

The défendant, for reasons satisfactory to his counsel, bas not 
brought to this court the évidence produced at the trial or the charge 
of the court to the jury. He contented himself by selecting from a 
great volume of testimony taken in a trial which continued about three 
weeks, and bringing to this court such fragmentary parts of it as 
seemed to favor his contentions, and has not brought even fragments 
of the gênerai charge to thejury. 

The government now contends, as it warned defendant's counsel 
when the bill of exceptions was presented, it would contend that the 
absence of the testimony, omitted from the record, renders a review 
of the action of the trial court in refusing to direct a verdict for the 
défendant and in rulings on évidence admitted or rejected impossible,. 
for the reason that the évidence as a whole might hâve explained and 
controlled, and in fact did so explain and control the rulings of the 
court complained of as to fully justify them. It also contends that 
the absence from the record of the charge to the jury precludes a re- 
view of the action of the court in refusing to give déclarations of law 
requested by défendant. 

It goes without saying that the absence of the évidence precludes. 
any considération of the question whether it was sufïicient to support 
the verdict, and, after a patient eîcamination of the proceedings below. 
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we hâve reached the conclusion that we cannot review the rulings of 
the court on the admissibility of the évidence. We do not intend to 
lay down the proposition that no proper assignment of error in re- 
jecting or admitting évidence can ever be made without bringing to 
this court ah the évidence in the case. Undoubtedly it may be done, 
provided the évidence brought hère clearly discloses the relation of 
the testimony challenged by the assignment to the issue actually tried, 
and that the admissibility of the évidence challenged could not be af- 
fected by the évidence produced. But, in this case, on account of 
the absence of the charge given to the jury, we cannot know what 
the actual trial issues were, and of necessity cannot know whether 
the évidence under considération was material to such issues, and, for 
want of an affirmative showing in some appropriate way that the évi- 
dence not produced did not affect the admissibility of that challenged, 
it is impossible to say that that which was rejected was not fully sup- 
plied by other proof or that that which was admitted was not neces- 
sitated by other évidence in the case. In view of this condition of 
things, the presumption niust be indulged that the rulings on évi- 
dence were right and unprejudicial. 

It is manifestly true that, in the absence of what the court did charge 
the jury, we cannot say that what it refused to charge was error. 
Even if the requests for instructions contained good and applicatory 
law, non constat the court may hâve given the same or its fair équiva- 
lent in its gênerai charge. 

[2] Passing, therefore, the numerous assignments of error of the 
kind just referred to, we come to the one which was chiefly argued 
and relied on for reversai : That the court erred in denying to the 
défendant twelve peremptory challenges of jurors, or three on each in- 
dictment. 

The défendant contends that the indictments were not Consolidated 
within the meaning of section 1024, R. S. 1878 (U. S. Comp. St. 1901, 
p. 720), but were merely tried together as separate cases, for the con- 
venience of the court and to avoid unnecessary cost and delay; that 
the order for their joint trial was made independently of any, statuto- 
ry authority, as an exercise of discrétion on the part of the trial court 
like the proceeding in the case of Brown v. United States, 74 C. C. 
A. 214, 143 Fed. 60, and that as a conséquence the défendant did not 
lose his right to peremptorily challenge three jurors for each indict- 
ment tried or twelve in ail. We are unable to give our approval to 
this contention. 

The four indictments were consolidated upon the motion of the de- 
fendant, a distinct référence being made in the written motion fîled 
for that purpose to the statute of the United States providing for con- 
solidation of indictments. This necessarily meant section 1024, R. S. 
1878. It was therefore the statutory consolidation, frequently re- 
ferred to in the décisions of the courts and having been brought about 
by the defendant's request he cannot complain, but must abide by the 
légal conséquences of such a consolidation. If it had been ordered 
by the court without his request or consent, but with no objection on 
his part, it would not be open for him to take objection to it at the 
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présent time or at any time af ter verdict. Logart v. United States, 
144 U. S. 263, 295, 12 Sup. Ct. 617, 36 L. Ed. 429. The suggestion 
therefore, that becauge it was a consolidation of four indictments 
(eaçh containing three counts grounded on section 5480, R. S. 1878 
[U. S. Comp. St. 1901, p. 3696]) it was unwarranted and unlawful, 
is now unavailing. The valid consolidation under section 1024 of the 
four indictments must therefore be assumed. 

What now is the eflfect of such a consolidation upon defendant's 
right to peremptory challenges of jtirors? He was indicted October 
20, 1908, for an offense then classified as a misdemeanor. Section 
5480, R. S. 1878. His trial in thci court below was for a misdemeanor, 
and his rights of challenge must be determined according to law gov- 
erning such trials. In the case of McElroy v. United States, 164 U. 
S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355, the Suprême Court, construing 
section 1024, said : 

"The order of consolidation under thls statute put ail the counts contained 
In the four indictments in the same category as if they were separate counts 
of one indietment. * * * " 

And in the case of Krause v. United States, 78 C. C. A. 642, 147 
Fed. 442, this court followed the McElroy Case, and treated the con- 
solidation of several indictments as one case for the purpose of a trial. 

Following the foregoing authorities, we must necessarily hold that 
the resuit of the statutory consolidation under considération was the 
création of a single case containing several accusations of offenses 
constituting misdemeanors only against the défendant; that thereby 
the four original indictments were transformed into one indietment 
or one case and brought within the express provision of section 819, 
R. S. (U. S. Comp. St. 1901, p. 629), which enacts that "in ail other 
cases" (that is, other than treason, capital offenses, or other félonies), 
"civil and criminal, each party shall be entitled to three peremptory 
challenges." 

Argument is made that because the motion of défendant was to con- 
solidate the indictments "for the purpose of trial" and because the 
order made was that they be consolidated "for the purpose of trial" 
this irl Some manner limits the scope or narrows the effect of the con- 
solidation ; but we are unable to see the force of this argument. The 
statutory consolidation is necessarily for the purposes of a trial and 
the final disposition of the case resulting from that trial. As the im- 
paneling of a jury, including, of course, the exercise of peremptory 
challenges, is an incident of the trial, the scope of the consolidation 
even on defendant's theory would necessarily comprehend the per- 
formance of ithose acts. If, therefore, the particular motion and or- 
der of court in this case had the efïect as claimed by défendant, the 
argument proyes too much. 

The judgmènt of the District Court must be affirmed. 
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JBNNINGS V. WOOD et al. 
(Circuit Court of Appeals, Bighth Circuit. November 21, 1911.) 

No. 3,409. 

1. INDIANS (§ 16*) LANDS— VaLIDITY OF LEASE— APPEOVAL BT SeCEETABT OF 

Inteeiob. 

Under Act July 1, 1902, c. 1375, § 72, 32 Stat. 726, wlilcli provides tliat 
leases of their allotments by Cberokee citizens for minerai purposes to 
be valid must be approved by the Secretary of the Interior, the approv- 
al of the Secretary does not validate a lease whicli was invalid because 
the lessor was a minor and not compétent to malse it, nor is a flnding 
by him, if made, that the lessor was of âge and compétent, conclusive, 
but it may be shown that the fact was otherwise. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dlg. § 
16.*] 

2. Indians (| 16*) — IiEase oï Lands by Minob— Necessitt of Oedeb of 

Court. 

Under Act April 26, 1906, c. 1876, § 20, 34 Stat. 145, which provides 
that allotments of minors of any of the Flve Civilizçd Tribes of Indians 
may be leased under the order of the proper court, such anthority Is 
essentlal, and a lease made wlthout it by a miner is not valldated by 
the approval of the Secretary of the Interior. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. § 
16.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Suit in equity by William C. Wood and Fred S. Rowe against Ed- 
ward H. Jennings. Decree for complainants, and défendant appeals. 
Afifirmed. 

Robert J. Boone (George C. Butte, on the brief), for appelant. 
William J. Gregg, for appellees. 

Before SANBORN and HOOK, Circuit Judges, and W. H. MUN- 
GER, District Judge. 

HOOK, Circuit Judge. This is a suit by Wood and Rowe to can- 
cel an oil and gas lease for 15 years to Jennings of certain lands in 
the State of Oklahoma, which, formerly belonging to the Cberokee 
Tribe of Indians, had been allotted and patented to the lessor who 
was an enrolled citizen of the tribe. The ground for cancellation is 
that when the lease was made the lessor was a minor incapable of 
contracting personally and that it was made without the participation 
of the gurdian of her estate or the order of any court of compétent 
jurisdiction. It is alleged in the bill that upon becoming of âge the 
lessor disaffirmed the lease, tendered to Jennings what she had of 
him with interest, and, the tender being refused, she afterwards 
conveyed to the complainants. Jennings presented a plea m bar in 
which he set forth that the lessor executed the lease as an adult, that 
it conformed to the rules and régulations prescribed by the Secretary 
of the Interior for leases of that character, that the Secretary re- 
quired and was furnished évidence as to the âge of the lessor, and, 

. «For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after considering the same, found she was of âge, and also that the 
terms of the lease were fair and reasonable, and then approved it. 
Otherwise there was no déniai in the plea that in fact t}ie. lessor was 
a minor. The trial court held the plea insufficient, and Jennings stand- 
ing thereon and the tender being kept good, it rendered a decree 
against him. Jennings appealed. 

[ 1 ] It is contended that the approval of the lease by the Secretary 
of the Intèrior was the act of a tribunal exerc'ising judicial power, and 
that as the approval necessarily involved the côntractual capacity of 
the lessor his finding that she was ol âge is conclusive when attacked 
in this way. The statute pointed out as conferring jurisdiction upon 
the Secretary of the Interiôr ië section 72 of the act of July 1, 1902, 
c. 1375, 32 Stat. 716. It authorizes Cherokee citizens to rent their 
allotments for certain limited periods for grazing and agricultural pur- 
poses, but provides that "leases for a period longer than one year for 
grazing purposes and for a period longer than five years for agri- 
cultural purposes, and for Minerai purposes, may also be made with 
the approval of the Secretary of the Interiôr and not otherwise." 
Leases made in violation of the section are declared absolutely void 
and not susceptible of ratification nor of validation by estoppel. 

The jurisdiction of the Secretary of the Interiôr is only that ex- 
pressed in the acts of Congress. He was not constituted the gênerai 
guardian of the estâtes of the Indians in the sensé in which that 
term is usually employed. Power was not conferred upon him to 
originate and make leases of allotted lands. That was left to the In- 
dians subject to his approval in specified cases. If an Indian did not 
désire to lease there was nothing for the Secretary to act upon; if 
he did, and the lease was for oil and gas, its validity depended on 
the approval of that officiai, but he was not one of the contracting par- 
ties. On the contrary, his connection with the transaction and his 
authority first arose after the minds of the contractors came together, 
and they must hâve been compétent to make the contract submitted 
for approval. A disapproval was merely a veto. An approval which 
proceeds upon a considération of the terms of the instrument offered 
and whether they are reasonably for the interests of the Indian was 
intended as an additional safeguard for his protection. It would not, 
however, reach back and supply or confirm ail the essential, légal pre- 
requisites of a valid contract. It was no more a conclusive déter- 
mination that the lessor, though a minor, was an adult, than that he 
was Sound mentally or that he belonged to the class or his land was 
of the character covered by the statute, if in fact those conditions 
were wanting. The instrument went to the Secretary of the Interiôr 
as a lease competently executed and he could act on that presumption. 
He might properly make preliminary inquiry for his further assurance 
and he doubtless would décline to approve if advised of fatal defects, 
but he was not required to investigate and décide judicially matters 
lying back of and not appearing upon the face of the instrument. 
If he did his. décision would not be conclusive. In that particular 
there is some analogy to a case where a probate court, having juris- 
diction of the estâtes of deceased persons, finds upon a showing that 
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a man is dead, grants letters of administration upon his estate and or- 
ders its sale, when in fact the man is alive. The inquiry and finding- 
of death are not conclusive. If the man is aUve, the proceedings are 
void. Scott V. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 h. Ed. 896. 

[2] There is another feature of the case. By section 20 of the act 
of April 26, 1906, c. 1876, 34 Stat. 137, which vvas in force when the 
lease was made, it was provided that "allotments of minors and in- 
compétents may be rented or leased under the order of the proper 
court." There was a local court having jurisdiction pf the estâtes 
of minors, but the lease was not made under its order nor did the 
guardian of the lessor's estate participate. It was held in Morrison 
V. Burnette, 83 C. C. A. 391, 154 Fed. 617, that leases of allotments 
of minors made with the approval of the local courts after April 26, 
1906, when the above act took effect, were not subject to the approval 
or disapproval of the Secretary of the Interior. 

The decree is affirmed. 



LANE BROS. CO. v. COUCH. 

(Circviit Court of Apyeals, Sixth Circuit. .Tanuary 3, 1912.) 

No. 2,152. 

1. Master and Servaxt (§ 265*) — Death of Servant— Ees Ipsa Loquitde. 

That a servant, wtiile worlùiijr as a flreman on a locomotive, was liilled 
by being struek by a tiniber wlilcli fell from a flat car, due to iusufficient 
bluding staUes on the side, was iusufficient of itself to raise an implica- 
tion of the master's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
!)0S, 955 ; Dec. Dig. § 205.* 

Application of doctrine of res ipsa loquitur in action for injuries to 
servant, see note to Ciirnegle Steel Co. v. Kyers, 82 C. C. A. 121.] 

2. Master and Servant (§ 265*) — De.itii of Servant— Contributory Negm- 

GENCE. 

That a railroad fireman, when struek and killed by a timber falling 
from a flat car in front of an eugine, was standing in the gaugway be- 
tween the englne and the tender, was insuflicieut to raise a presumptlon 
of contributory négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 877- 
908, 955 ; Dec. Dig. § 265.*] 

3. Master and Sebvant (§ 111*) — Death of Servant- Equipment of Rail- 

boad Cars— Dury of Mastee. 

Where défendant railroad construction conipany used an engine, on 
which décèdent was employed as flreman, and a ilat car with which to 
CQnvey timbers to a bridge in process of construction, and décèdent was 
killed by one of the timbers falling from the car because of the insuffi- 
ciency of stakes, both in nuniber and quality, provided to hold the tim- 
bers on the car, such failure was an omission to perform a duty devolv- 
ing on the master ; décèdent being entitled to assume that the car had 
been equipped by défendant with the necessary appliances to hold the 
load the car was designated to carry duriug the normal incidents of the 
expected trip. 

[Éd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
215-217; Dec. Dig. § 111.*] 

»For other cases see saœe topic & § number in Dec. & Am. DSgs. 1907 to date, & Rep'r Indexes 
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4. Masteb and Servant (§ 293*) — Death of Sebvant— Instructions. 

Where décèdent was klUed by timber falling from a flat car, due to 
a failure to provide sufflcient retalning stakes, a request to charge that, 
If the tlmbers were loaded and handled in the way usual and ordinary 
on such a construction track, platntiff could not recover, was properly 
refused, as omlttlng the requirement that the method was not only the 
customary one, but customary among ordlnarlly prudent operators. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1148-1161 ; Bec. Dlg. § 293.*] 

In Error to the Circuit Court of the United States for the North- 
eastern Division of the Eastern District of Tennessee. 

Action by Walter H. Couch against the Lane Bros. Company. Judg- 
ment for plaintiflf, and défendant brings error. Affirmed. 

Lane Bros. Company, a contractlng corporation, was engagea In building 
a rallroad, and the deceased, Couch, was In its employ as a locomotive flre- 
man on a construction train. A bridge structure being ready for the tles, this 
locomotive undertook to haul them from the loading slding to the bridge site. 
Thèse tles are heavy timbers 11 feet long, 11 Inches wide, and 8 inches thlek. 
They were plled flve tiers hlgh and three tiers long, upon a 40-foot flat car. 
The car had, upon each side, nine sockets for slde standards, and as it left 
the slding was provided wlth flve stakes upon each side. Opposite stakes 
were not stayed or tled to each other aeross the top. This flat car was pushed 
ahead of the englne. Upon a curve, and. In a: eut, two of the side stakes 
broke, and some of the tles fell to the ground. One of them was up-ended, 
caught Couch as he was standing in the gangway, and crushed him against 
the tender. Hls admlnistrator brought this action, alleging that, in view of 
the character of the load and the rough nature of the construction track, 
there was négligence in using a flat car wlthout a sufticient number of suit- 
able stakes properly stayed. The issues were submitted to the jury, whlch 
found for the plaintifC. 

Alfred Mack and C. W. Margraves (A. T. Bowen and Cohen & 
Mack, on the brief), for plaintifï in error. 

L. H. Trim (R. C. Coleman and Shoun & Trim, on the brief), for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts 'as above). [1] 
The event demonstrated that the stakes Were tlot sufficient. This does 
not, of itself, support an implication of négligence; but the conclusion 
of the jury from ail the facts that theré was négligence must stand, 
unless for lack of sufficient légal f oundation. We think there was abun- 
dant téstimony tending tp show a lack of due care, and tending to show 
that the stakes were not reasonably sufficient, in number or quality, or 
both. The téstimony established or tended to establi'sh that the track 
was very rough, so that the car would get violent lurçhes; that thèse 
were not ordinary tJes, but were heavy timbers, requiring strong side 
supports ; that there should hâve been two or three standards on each 
side against each of the three tiers, while in fact there was, opposite 
one of the tiers, only one standard; and that the stakes furnished 
were weak. 

♦For other cases see same toplc & § numbee lu Dec. & Ara. Dlgs. 1907 to date, & Rep'r Inflexos 
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[2] We think, also, there was no presumption of contributory négli- 
gence required to be drawn from the fact that Couch was standing in 
the gangway. 

[3] Thèse considérations aside, there remains the question whether 
the matter of providing this car with side standards pertained to the 
employer's duty to furnish suitable cars, properly constructed and 
equipped, and so to a nondelegable duty, or whether it pertained to 
the loading of the cars, and so would bring into action the f ellow serv- 
ant rule. If the former, the case was properly submitted to the jury; 
it might be otherwise, if the case was of the latter class. 

If we had to do only with the matter of staying the tops of the re- 
spectively opposite standards, by wire or by crosspiece, that might in- 
volve only the loading opération ; but this record is not so shaped as 
to présent that question by itself. 

A car must be provided fairly suitable to the uses to which it is to be 
put. There may be no sides, as in the ordinary flat car carrying dirt, or 
partial sides of varying shapes and heights, as in the gondola cars, or 
complète sides, inclosed, as in a box car, or open, as in a cattle car. 
When ties, boards, or timber are carried in a box car, sufficient sides 
are présent. So, too, if they are carried in a gondola car, if not loaded 
toc high; but, when carried on a flat car, sides must be provided. 
Because of the temporary and changing uses of flat cars, they cannot 
hâve permanent sides; but thèse must be provided on each trip, 
adapted to the purposes of the trip. If, before the trip, the flat car 
was sent to the shop and outfitted with the kind of side standards 
specified for the trip, it would seem clear that they were a matter of 
equipment and not of loading. We think that they do not lose this 
character because they are provided, not at the shops, but at the point 
of loading, and that employés having to do with such a car in transit, 
are entitled to assume that, before starting on its journey, the Com- 
pany used ordinary care to provide it with such side standards as were 
necessary to retain its load in position during the normal incidents 
of the expected trip. This has been held, in carefully reasoned opin- 
ions, in Pa. R. R. Co. v. La Rue, 81 Fed. 148, 27 C. C. A. 363 (C. C. 
A. 3), and Port Blakeley Mill Co. v. Garrett, 97 Fed. 537, 38 C. C. A. 
342 (C. C. A. 9). See, also, comments on the La Rue Case, in B. & 
O. R. R. v. Brown, 146 Fed. 24, 29, 30, 76 C. C. A. 482. We think 
the trial court acted correctly in adopting the rule of thèse décisions. 

Counsel urge that this was rough construction work, and not the 
opération of a finished railroad. True; but Couch was not partiel-, 
pating in the work which created the danger, as was the workman in 
Morgan Co. y. Frank, 158 Fed. 964, 86 C. C. A. 168 (C. C. A. 6) ; 
nor was the injury due solely to the roughness of the track. We do 
not see that the temporary nature of the track had any tendency to 
relieve the company from the duty of providing the car with equip- 
ment reasonably safe for the use to which it was put, nor to trans- 
form a nondelegable duty into one delegable. The question of what 
was proper equipment, as a question of fact, would be affected by the 
character of the work; but the jury was properly instructed along 
this Une. 
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We are also told that the case is governed by the rule which this 
court applied in Noble v. Crâne & Co., 169 Fed. 55, 94 C. C. A. 423. 
That was a case where the broken scaffold was built from defective 
timber selected by the fellovv servant of the injured plaintiff. The 
employer owed no duty except to furnish raw materials. The building 
of the scaffold was a part of the vvork in progress, just as was the 
loading of the car hère. Holding, as we do, that the side standards 
were a part of the inherently necessary equipment, and not an incident 
of the loading, the Noble Case is not applicable. The case is within 
the rule of Kreigh v. Westinghouse Co., 214 U. S. 249, 29 Sup. Ct. 
619, 53 Iv. Ed. 984, as applied by this court in Bryson v. Gallo, 180 
Fed. 70, 76, 103 C. C. A. 424. 

[4] The Company requested an instruction thatj if the ties were 
loaded and handled in the way usual and ordinary on such a construc- 
tion track, the plaintiff must fail. This was properly refused. It over- 
looked the clear contingency "that a method may be ordinary, and still 
be dangerous or reckless. The criterion is not merely the custom, but 
the custom of ordinarily prudent operators. Tex. & Pac. Ry. Co. v. 
Behymer, 189 U. S. 468,: 470, 23 Sup. Ct. 622, 47 L. Ed. 905. 

It results that the judgment should be affirmed, with costs. 



WOIITIIINGTON V. McGOUGII. 

(Circuit Court of Appeals, Slxtli Circuit. January 3, 1912.) 

No. 2,139. 

1. Appeal and Errob (§ 544*) — Matters Apparent op Record— Bills of 

Exceptions — Necessity. 

Error, if auy, lu grantlng plaintiffs motion for a nonsuit before sub- 
mission of tlie case, on anuouncemeut by tlie court that lie vvould sus- 
tain a motion for tlie direction of a verdict for défendant, beini; apiiar- 
ent On tlie face of the record, was reviewable wlthout a bill of excep- 
tions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §| 2412- 
2426; Dec. Dig. § 544.*] 

2. DiSMISSAL AND NONSCIT (§ 6*) — DISCRETION. 

Under Gen. Code Ohio, § 11,.^S6, providing that an action may be dis- 
mlssed without préjudice by tîie plaintifC before its final submission to 
the jury, whet'her phiintlfC should be permltted to dismiss on an intima- 
tion from the court that he would sustain a motion for a directed ver- 
dict for défendant, in order that plaintifC might bring aiiothcr action 
in the state court, was a matter for the exercise of the trial court's dls- 
crefion. 

[Ed. NOte.^For other cases, see Dlsmlssal and Nonsuit, Cent. Dig. §§ 
13, 14 ; Dec. Dig. § 6.*] 

3. Appeal and Error (§ 927*) — Maiters dp Ï^iscretion— Voltjntaby Non- 

suit— Re vie w. 

Where the record on p. writ of error to review an ordpr permlttiug 
plaintiff to take a voluntary uoiisuit before submission pf the case to a 
Jury merely showed that the only pùrpose of the trial judge was to per- 
mit plaintiff to raise the saine issue lu the state'court, aiid gave no in- 
formation, as to wliy such course was pursued, and did uot show for 

*For other cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wliat reason plaintiff's case was thouRht to hâve failed, it dld not ai>- 
pear that the trial court's discrétion liad been. ai)used. 

|Ed. Note. — For other cases, see Ai)peal and Errer, Cent. Dig. §§ 2912, 
2917, 3748, 4024; Dec. Dig. § 927.*] 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

Action by Peter McGough, as administrator of the estate of Peter 
Fuhrman, against B. A. Worthington, as receiver of the Wheehng & 
Lake Erie Raiiroad Company. From an order granting plaintifif's 
motion for a nonsuit before submission, défendant brings error. Af- 
firmed. 

C. A. Seiders, for plaintifif in error. 

C. A. Thatcher, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The action below was brought by 
the administrator, as plaintifï, against the receiver, as défendant, and 
we will refer to the parties according to their positions in the trial 
court. The plaintifï sought damages for the death of his décèdent, 
caused, as plaintifï claimed, by defendant's négligence. At the close 
of plaintifFs évidence, the défendant moved for a directed verdict. 
After argument, the judge announced his intention to sustain the 
motion. Then the plaintifï moved to vvithdravv a juror, in order that 
he might hâve an opportunity to dismiss the cause and bring another 
action upon the sanie f acts in a state court. This motion was al- 
lowed, and a juror was withdrawn, the remainder of the jury dis- 
charged, and the cause dismissed upon plaintifï's motion, without 
préjudice to the bringing of another action in one of the courts of 
the State. The défendant, claiming that he was entitled to a verdict, 
and a linal judgment in his favor, brings this proceeding, and assigns 
error upon the action recited. 

[1] The record contains no bill of exceptions, and does not show 
any exception to the action of the court in granting plaintifï's motion 
to withdraw a juror, or in allowing the case to be dismissed as it 
was. It is objected that, for lack of such exception, the error as- 
signed cannot be considered. We think the case did not require any 
bill of exceptions. The entire action of the court is recited upon the 
face of the judgment entry, so that it fully appears upon the record, 
and no exception is recjuired to raise the question whether the record 
in the case supports the challenged judgment. Chicago, R. I. & P. 
Ry. Co. v. Barrett, 190 Fed. 118, 123 (C. C. A. 6). 

[2] We recently quite fully considered the situation which arises 
when the court bas announced its intention to direct a verdict against 
the plaintiff, and when the plaintifï then seeks voluntarilv to dismiss. 
This was in Knight v. 111. Cent. R. R. Co., 180 Fed. 368, 103 C. C. 
-A.. 514. The statute of Kentucky, there considered, which declared 
that plaintifï had the right of dismissal at any time prior to final sub- 
mission to the jury, is identical in language with the Ohio statute hère 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inûexes 
192 F.— 33 
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involved (Ohio Gen. Code, § 11,586). In that case we held that such 
a statute was applicable in the fédéral courts sitting in that state, 
and that the fédéral courts must f ollow the rule of construction 
adopted by the courts of that state. We are now told that the Su- 
prême Court of Ohio, in Turner v. Pope Motor Car Co., 79 Ohio St. 
153, 86 N. E. 651, has construed this statute, and has held that under 
such circumstances the défendant is entitled to hâve judgment en- 
tered in his favor. If that is the ruling of the Ohio Suprême Court, 
the action of the trial court herein was error; but if the décision of 
the Ohio Suprême Court does not apply to such a situation as that 
now under review, then we must foUow our own view of the statute's 
meaning. 

The question hère involved is, not whether the plaintif! had the 
arbitrary right to discontinue without préjudice, but whether the 
trial court had the power to permit plaintilï so to do — a very dif- 
férent question. In the Turner Case the trial court had refused the 
plaintif! this privilège, the plaintifE had alleged error, and no point 
was decided, excepting that the plaintifï did not hâve the absolute 
right to take this course. 

We think the statute was not intended to prevent a trial judge f rom 
permitting such a discontinua;nce, when, in his discrétion, he thinks 
the plaintiff should hâve another opportunity to présent the case. It 
seems obvious that if, at the close of plaintiff's case, it lacks some es- 
sential élément, so that a verdict against him must be directed, and this 
conclusion has been announced by the judge, it may often be entirely 
proper that the court should open up the case, and permit further proof 
to cure the def ect, and that in a proper case the court can, and should, 
by withdrâwing a juror, bring about a continuance, and another trial. 
If the court has the power so to withdraw a juror, for the purpose of 
giving the plaintiff another trial in the same court, the same power 
must exist, though the purpose of its exercise is différent. We are 
satisfied that in a case like this the only question existing for review 
is whether there was an abuse of discrétion. 

• [3] Coming to this question, the record advises us that the only 
purpose of the trial judge was to permit the plaintiff to try the same 
issue in another court; but it gives us no information as to why he 
thought proper to take this course. It does not show for what reason 
the plaintiff's case was thought to hâve failed. Under such a record, 
we cannot say that the trial judge abused his discrétion, unless we 
can say that there could be no reason supporting its exercise in the 
manner in which it was exercised ; and this, we are clear, we cannot do. 

The judgment of dismissal without préjudice must be afifirmed, with 
costs. 

We hâve not considered whether such an order of dismissal is a 
final judgment which can be reviewed by writ of error. This ques- 
tion was not raised, and it does not seem, in this case, so important 
as to require examination. 
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LINEN THREAD C?0. et al. v. A. BOOTH & CO. 

ROBBINS V. CHALMERS et al. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1911. Re- 
hearing Denled July 27, 1911.) 

No. 1,727. 

Reoeivbbs (i 154*) — Attornets' Fées— Pbopriety or Ali-owance. 

Counsel fées for services in facilitating reorganization of a corpora- 
tion were properly disallôwed as a charge against the funds of receiver- 
ship against the corporation, where the amount stipulated for such serv- 
ice Vf a s paid by the corporation, regardless of the adequacy of such 
compensation. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 279-282 ; Dec. 
Dig. § 154.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois, Eastern Division. 

Bill by the Linen Thread Company and another against A. Booth 
& Company. From a decree dismissing Henry S. Robbins' pétition 
for an allowance of counsel fées, he appeals adversely to William J. 
Chalmers, Receiver, and others. Affirmed. 

Thls appeal is from a decree in the principal case, dismissing for vrant of 
equity the appellant's pétition for allowance of counsel fées out of the estate 
in the custody of the court. The services in question are described in the 
appellant's brief, as directed "to facilitate the reorganization of the corpo- 
ration of A, Booth & Co., whereby its assets and good wlll hâve been vçsted 
in a new corporation known as the Booth Flsheries Company," and such 
facts as appear essential for the purpose of revievif are mentioned in the en- 
suing opinion. 

Martin H. Foss, for appellant. 

John Barton Payne, Silas H. Strawn, Ralph M. Shaw, Max H. 
Whitney (Herrick, Allen & Martin, of counsel), for appellees. 

Before GROSSCUP, BAKER, ^nd SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
single question presented by the appeal from the decree of the Cir- 
cuit Court is this: Were the services of the appellant, as described 
in the évidence, an équitable charge against the funds of the receiver- 
ship? No issue arises upon the value of such services, nor in référ- 
ence to material facts, and the testimony is ample for a large allow- 
ance, if thus chargeable to the estate as an expense of administration. 

In August, 1908, A. Booth & Co. — a corporation greatly extended 
in properties and business, with numerous branches in various parts 
of the country and main location at Chicago — was indebted upon 
short-time notes in excess of $5,000,000, and threatened with insol- 
vency. The président, W. V. Booth, employed the appellant to ad- 
vise the officers as to the course to be adopted, their regular counsel 
being abroad; and he became satisfied that a receivership was need- 
ful, prepared the creditors' bill to that end, and made ail the arrange- 
ments for its prosecution, including numerous conférences with the 

•For other cases see same toplc & { numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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banks and other leadiiig creditors. On September 10, 1908, the bill 
was filed in the Circuit Court, and W. J. Chalmers was appointed re- 
ceiver thereunder, pursuant to his arrangement; and the appellant 
attended as well to the préparation and fihng of ancillary bills and 
appointments of ancillary receivers in about 20 other jurisdictions, 
wherein plants and property were located. The work was arduous, 
with attachments and other controversies arising in various places, and 
the time and skill of the appellant and his office force were largely 
taken up therewith, for some time, with concurrence on the part of the 
gênerai attorneys employed by the receiver and counsel representing 
the creditors. It is conceded, however, that he entered upon and 
conducted this service under his employment by W. V. Booth and 
the corporation, and was the spécial représentative of Mr. Booth and 
other stockholders, not only therein, but throughout his entire serv- 
ice, to accomplish reorganization in the interest of such stockholders ; 
and that both receiver and creditors were invariably represented by 
other counsel respectively, as were complainants in the bill. 

The important services thus outlined to carry out the purposes of 
the creditors' bill — laying out of considération, for the moment, the 
claim as made and defined in the appellant's brief, for "counsel fées 
out of the estate in the hands of the receiver appointed by the Cir- 
cuit Court to facilitate the reorganization of the corporation" — would 
appear to furnish ground for a claim of équitable allowance, were 
compensation therefor not provided and paid by the corporation. We 
beieve, however, that no allowance for such services is authorized 
from the présent funds, if otherwise sanctionable, for the reason that 
an amount stipulated therefor was advanced and paid by the corpo- 
ration. The évidence is undisputed that thorough investigation had 
shown the magnitude of the undertaking, and the plan of procédure 
was both settled and concurred in by counsel for the banks and larger 
creditors, with the bills prepared for filing, when the appellant re- 
quested and received the payment referred to. He suggested payment 
of $5,000 for his services and incidental expenses ; but the amount 
was increased, upon conférence with counsel for the creditors' com- 
mittee, to $10,000 (ratifîed by the committee), and that sum was paid 
over from the corporate funds. The testimony is décisive, as we 
believe, that this payment covered the services above mentioned, ail 
plainly rendered under such arrangement. Indeed, the appellant's 
letter in évidence ( subsequently addressed to the receiver in référence 
thereto) shows such understanding, as we interpret the terms, namely, 
that he was paid "$7,500 on account of services rendered and to be 
rendered," and $2,500 "held for making advances" for disbursements, 
whereof $1,293.86 had then been expended. For services of local 
attorneys, engaged in ancillary proceedings and attachments, bills were 
allowed and paid by the receiver, as administration expenses. 

We are of opinion, therefore, that no error appears in the decree 
for disallowance of further claim out of the fund for such servxes, 
and that inquiry was not open, whether the amount so paid and ac- 
cepted was adéquate or inadéquate compensation therefor. 

The appellant, however, performed further services up to Janu- 
ary or February, 1908, in efforts to reach a settlement between the 
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various interests in controversy, through plans of reorganization 
which vvere framed by him, and his pétition for allowance is predi- 
cated on the service throughout in that aspect. It is contended, in 
substance, that his advice and services "created the receiverships" and 
prevented bankniptcy adjudication, preserving the great properties so 
that reorganization could be effected ; that his legai services bave 
thus "benefited others having a common interest" and are "entitled 
to reimbursement out of the fund itseif, or by proportional contri- 
bution from those who accept the benefit of the fund." In sup- 
port of the claim counsel cites Meddeaugh v. Wilson, 151 U. S. 
333, 341, 14 Sup. Ct. 356, 38 L. Ed. 183; Trustées v. Greenough, 
105 U. S. 527, 532. 26 L. Ed. 1157; Central R. R., etc., v. Pettus, 
113 U. S. 116, 122. 5 Sup. Ct. 387, 28 L. Ed. 915; Harrison v. Perea, 
168 U. S. 311, 318, 18 Sup. Ct. 129, 42 E- Ed. 478. We believe the 
testimony establishes no case for such allowance under the authorities 
referred to, nor within the doctrine applicable to the controversy. 

Whatever may be the gênerai rule in référence to légal services in 
producing the custodia legis out of which settlement was effected is 
beside the inquiry under the foregoing' view as to their payment. The 
remaining services to effect reorganization, however valuable and per- 
sistent in the interest of the appellant's clients, were rendered under 
their spécial employment — namely, for Wl. V. Booth and other stock- 
holders allied in interest — to reach an arrangement vidth creditors and 
other adverse parties which would best promote the interests of such 
stockholders ; and it is not needf ul to détail the difficulties which stood 
in the way of favorable settlement. His plans of reorganization were 
rejected by the creditors, who ultimately obtained, under independent 
negotiations with other interests, much better shares in the assets than 
proposed by the appellant. In the light of thèse conceded facts, we 
believe compensation from the estate to be unauthorized, and that 
it is immaterial in what measure the appellant's work contributed to 
the final adjustment. 

The decree of the Circuit Court, accordingly, is affirmed. 

For cause which appeared after the submission of this appeal, 
GROSSCUP, Circuit Judge, took no part in the décision. 



PRE.SSED SÏKEL CAR CO. v. CHICAGO & A. R. CO. 

(Circuit Court of Appeais, Seventh Circuit. October 31, 1911.) 

No. 1,844. 

Appeal and Ebror (§ 100*) — Rigiit to Appeal — Ixjunction — "Hearing in 
Equity." 

Défendant having instituted suit at law aj^ainst complainant for breacti 
of c-ontvact, complainant illed a bill on the equity side of tbe court for 
caneellation of tbe contract and to en.1oin proceedings at law. l'end- 
ing liearings on deniurrer to tbe bill and otber proceedings in the equity 
suit, the proceedings in the action at law were stayed by an agreement 
of CGunsel in open court; but counsel for défendant, on the overrullng 

*For other cases see same toplc & § numbek In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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of a demurrer to complalnant's MU, stated that défendant dld not wish 
to be further bound by such agreement. Tlie court entered an order be- 
fore trial restralnlng défendant t'rom proceedlng in the action at law 
until further order of the court. Held, that such restraining order was 
not an Injunction granted or contlnued on a "hearlng in equity," and 
was not, therefore, appealable under Court of Appeals Act March 3, 
1891, c. 517, § 7, 26 Stat. 828 (U. S. Oomp. St. 1901, p. 550), as amend- 
ed by Act April 14, 1906, c. 1627, 3é Stat. 116 (U. S. Comp. St. Supp. 
1909, p. 220), authorizing an appeal from an injunction granted or con- 
tlnued on a hearing in equity. 

[Ed. Note. — For other cases, see Appeal and Errer, Dec. Dig. | 100.*] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by the Chicago & Alton Railroad Company against the Pressed 
Steel Car Company. From an interlocutory order staying prosecu- 
tion of defendant's suit at law against complainant until further or- 
der of the court, défendant appeals. Dismissed. 

This appeal is from an interlocutory order, entered in the suit of 
appellee against the appellant, in equity, and the appellee moves for 
dismissal of the appeal, for want of appealable sUbject-matter. The 
order in question reads as folio ws : • 

"This cause having heretofore corne on before the court for argument upon 
the demurrer of défendant to complalnant's blU of complaint herein, and the 
said demurrer having been overruled by the court on the 25th day of May, 
A. D. 1911, and the défendant having been glven 30 days from said date with- 
in whlch to answer said bill of complaint, now comes the défendant, by 
Isaac M. Jordan and Russell H. Wiles, its solicltors, and suggests to the 
court that heretofore, by oral agreement of eounsel In open court, the de- 
fendant has refrained from prosecuting its suit at law against the complain- 
ant pending on the law side of this court and referred to and described in 
said bill of complaint, but that It does not wish to be further bound by said 
agreement of its eounsel. Thereupon, in considération of the premlses and 
upon reading the blU of complaint, it is hereby ordered that the défendant, 
Pressed Steel Car Company, its agents and attorneys, be and It is hereby en- 
joined and restralned from further proceedlngs in said suit against the com- 
plainant described in the bill of complaint herein, being No. 30,039 on the 
law slde of this court, until the further order of this court." 

Isaac M. Jordan, Lewis H. Freedman, P. C. Dyrenforth, and Rus- 
sell Wiles (W. W. Gurley, Adrian H. Joline, and Adrian H. Larkin, 
of eounsel), for appellant. 

Charles C. Linthicum and Winston, Payne, Strawn & Shaw (Silas 
H. Strawn, of eounsel), for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). This 
appeal is unauthorized within the gênerai provision for the exercise 
of "appellate jurisdiction to review by appeal or by writ of error 
final décisions" of the trial courts, and the alleged right of review 
rests alone on section 7 of the Circuit Court of Appeals act, as 
amended in 1906 (34 Stat. 116), providing for an appeal "when upon 
a hearing in equity" in the trial court "an injunction shall be granted 

»For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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or contînued," As remarked in the opinion of Judge Grosscup, speaJc- 
ing for this court, in Root v. Mills, 168 Fed. 688, 689, 94 C. C. A. 174, 
175, section 7, "in the interest of a more libéral right of appeal, is 
a distinct departure from the policy of appeals under the older chan- 
cery rules," and its limitation to such interlocutory orders arising 
upon "a hearing in equity" must be strictly observed. The vvell- 
recognized meaning of a hearing, upon proceedings for thèse inter- 
locutory orders, as there defined, furnishes the test of appealability 
under such provision. 

The order in question, while it enjoins the appellant from further 
proceedings in a suit at law against the appellee, until the further 
order of the court, does not purport, in terms, to be granted upon 
hearing of the parties, nor upon motion of the appellee therefor; nor 
is the présence of its counsel mentioned therein. It recites a hearing 
upon "demurrer of the défendant to complainant's bill," which had 
theretof ore been overruled, with leave to answer the bill ; that the 
défendant (appellant) by its solicitors suggests to the court that "here- 
tofore, by oral agreement of counsel in open court, the défendant 
has refrained from prosecuting its suit at law" mentioned in the 
bill, "but that it does not wish to be futher bound by said agree- 
ment" ; and that "thereupon, in considération of the premises and 
upon reading the bill of coraplaint," the défendant is enjoined, as 
above stated. This order was entered June 6, 1911, after varions 
proceedings under the bill, filed November 10, 1910, included hear- 
ings upon pleas to the jurisdiction, exceptions to the bill, and demur- 
rer. 

The relief sought by the bill is cancellation of a contract outstand- 
ing between the parties and to enjoin proceedings pending at law 
thereupon. When the bill was filed the complainant (appellee) moved 
for an order restraining the défendant pendente lite from prosecution 
of its suit at law. An order was entered thereupon, which recites the 
appearance of the attorney for the plaintiff in the suit at law (ap- 
pellant) in response to notice of the motion, "but refusing to enter 
the appearance of the défendant herein, and agreeing in open court 
that no proceedings shall be taken in said suit at law by said plain- 
tiff without leave of this court," and thereupon ordered that the motion 
for a restraining order be "continued to a date to be hereafter fixed, 
at the convenience of the court, upon motion of either party, but not 
to be prior to" November 25, 1910. The record discloses no sub- 
séquent référence to this motion, and it does not appear that it was 
either pressed on the part of the appellee or opposed by the appellant, 
when the order of June 6, 1911, was entered. Meantime, however, 
the above-mentioned independent proceedings upon jurisdictional pleas 
and objections to the bill were carried on for several months, but nei- 
ther the several hearings, nor the orders respectively thereupon, lend 
support to the présent appeal, although they may be indicative of an 
object sought therein. 

Thus the record establishes the appellant's acquiescence in the mo- 
tion for stay of its suit at law in so far as the agreement of its coun- 
sel, "in open court, that no proceedings shall be taken" therein "with- 
out leave of court," was given and accepted to that end, and, of 
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course, such stay was net appealable. Without évidence that the ap- 
pellant intended to oppose the usual stay of the suit at law, in the 
event of failure to arrest the equity suit, no presumption arises, from 
the récitals of the order of June 6th, of contest or "hearing" there- 
upon, in the sensé of the statute. Motion on the part of appellee is 
not referred to, and the order appears to be predicated on the sugges- 
tion of appellant's counsel of wish to withdraw their agreement to 
refrain from such prosecution. 

We beheve, therefore, that it must be presumed therefrom that the 
court entered the stay order as of course, seeming (to say the least) 
to be acquiesced in by way of substitution for the informai stay rest- 
ing on the agreement, and that the order so made is not within the 
purview of the statute, as above defined, and not appealable under 
either of the several authorities cited by counsel in support of this 
appeal. 

In conformity with the foregoing opinion, the appeal is dismissed. 



CINCINNATI TRACTION CO. v. REEBUSCII. 

(Circuit Court of Aiipeals, Slxth Circuit. January 3, 1912.) 

No. 2,14G. 

1. TbIAL (§ 244*) — IKSTRIJCTIORS— MiSLEADING INSTEUCTIONS. 

In an action for injuries to a passeuger, défendant fuiled to plead con- 
tributory négligence, i)ut claimed tliat tlie proof sliowed that plaintifC got 
ofï the car while it was in niotioii after it liad nuide its stop, aud not that 
the car started suddenly as plaiutifif was in the act of aligliting, accord- 
ing to the case uiade by plaintiffi's comiilaint. The court retused de- 
feudaut's requested instruction tliat, if plaintiff did not attenipt to alight 
until after the car had started and after the stop in question, but then 
voluntarily left the car, the verdict must be for défendant, ou the ground 
that the pleadiugs did not raise the question of contrihutory négligence, 
but did charge that if there was no signal to the conductor that plain- 
tifC wished to get off at the corner, and the conductor started the car 
when he had a right to suppose ail the passengers had alighted who 
wished to, tliere was no négligence, and the verdict must be for de- 
fendant, unless the jury fouud that plaintiff had shown tliat he was 
Injured by the starting of the car while he was attempting to alight 
whlle it was stopped at the ï>oint in question. HeUl that, in view of the 
instructions given, the refusai of the Instruction requested was not mis- 
leading, as indicating to the jury that the request did not state a good 
reason of défense under the doctrine of variance. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 577-581; Dec. 
Dig. § 244.*] 

2. Exceptions, Bill of (§ 14*)— Fokm— Contents. 

Where the ouly question deslred to be presented on writ of error was 
the refusai of a requested charge, it was improper to set out in the 
bill of exceptions a complète transcript of the stenographer's notes ; it 
being sufficient to incorporate a brief statement that plaintiff's évidence 
tended to show the détails of the situation as he claimed them to ex- 
ist, and that défendant gave évidence tending to show its theory of the 
facts involved. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 14; 
Dec. Dig. I 14.*] 

•For other cases s«e same topic & § nu-vieiîk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

Action by Anthony Reebusch against the Cincinnati Traction Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

H. K. Rogers and E. G. Kinkead, for plaintifï in error. 
John C. Healy (Edwin J. Howard, on the brief), for défendant in 
error. 

Before KNAPPEN and DENISON, Circuit Judges. 

DENISON, Circuit Judge. Reebusch recovered a verdict and judg- 
ment against the traction company, because of a personal injury re- 
sulting to him f rom the company's négligence. Counsel for the com- 
pany assign one error only; and this one dépends upon the proper 
construction of the charge to the jury. 

It was the plaintifï's theory that he was standing on the rear plat- 
form of the car when it stopped at his street corner, and that as he 
was in the act of alighting the car was started, and he was thereby 
hurt. Under the Ohio practice, a plea of contributory négligence is 
necessary in order to put that issue into the case, and the company 
filed no such plea. It denied that the injury happened as alleged, and 
its testimony tended to show that Reebusch got off while the car was 
in motion, and after it had gone some distance beyond the street 
corner in question. If the injury happened as Reebusch claimed, he 
was entitled to go to the jury; if it occurred in the manner of the 
company's theory, there should bave been an instruction for the de- 
fendant. 

Under thèse circumstances, and at the close of the charge, the de- 
fendant requested a spécifie instruction that if the jury found that 
Reebusch did not attempt to alight until after the car had started, 
and after the stop in question, and that then he voluntarily left the 
car, the verdict must be for the défendant. The court said this charge 
could not be given, because it raised the question of contributory négli- 
gence, which, under the pleadings, was not in the case. Reebusch's 
counsel then pointed out that they were intending to raise the ques- 
tion of variance, and the court then further said to the jury that the 
charge against the défendant was the négligence set out in the péti- 
tion, that there was no other négligence charged in the case excepting 
this, that, if any other négligence than as charged appeared, the plain- 
tiff could not recover on that, because the plaintiiï had made his case 
by his pleadings, and that the court could not charge the jury on the 
subject of contributory négligence. 

[1] The company's counsel say that this action allowed the jury 
to understand that the theory specified in their request was not a 
good theory of défense, and could not be considered as a reason for 
finding for the défendant, because it amounted to contributory négli- 
gence, and contributory négligence was not a défense. Without de- 
ciding whether the action of the court at this time, as we bave recited 
it, and when considered by itself , would hâve the effect which counsel 
urge, we think the question is whether, considering the entire charge 
and this later action together, there can be any presumption that the 
jury was misled. 
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Iji his gênerai charge, the court, af ter giving gênerai définitions 
and stating plaintiff's theory, briefly summarized what plaintifï's évi- 
dence tended to show. He then told the jury that if, on the other 
hand, there was no signal to the conductor or other indication that 
Reebusch wished to get off at that corner, and so the conductor started 
the car when he had a right to suppose ail passengers had alighted 
who wished to, there would be no négligence shown, and the verdict 
must be for the défendant, and that, unless the jury found that the 
plaintifif had shown that he was injured by the starting of the car while 
he was attempting to alight while it was stopped at the point in ques- 
tion, it must find for the défendant. 

We cannot find any apparent misleading of the jury upon the point 
in question. Taking the whole charge together, we think it f airly put 
before the jury the two conflicting théories of fact. We can see no 
rhaterial différence between the requested instruction, basing a verdict 
for the défendant on the finding that Reebusch did not try to alight 
while the car was stopped, but did get ofif after the car started, and the 
expressly given instructions that the plaintiff could not recover, unless 
the injury happened while he was attempting to alight from the car 
while it was stopped, and that if the car had started up before Ree- 
busch tried to get ofF, or gave or caused to be given, any signal to the 
conductor, then there could be no recovery. 

Counsel for the company cite a number of cases where undue em- 
phasis by a trial judge upon the plaintiff's theory of the case, or where 
the refusing in the présence of the jury to give a spécifie and proper 
instruction because it had been covered by the gênerai charge, has 
been held to be error. We will not review thèse cases. Each one of 
them dépends on its own facts. The question in each was whethèr, 
considering ail the record, it appeared that the jury might hâve been 
misled. Upon the entire record in the présent case, we cannot be jus- 
tified in drawing any conclusion that there was such misleading. The 
judgment should be affirmed, with costs. 

[2] We cannot overlook the composition of the bill of exceptions in 
this case., Only one question was desired to be presented to this court, 
and a brief statement that the plaintiff gave évidence tending to show 
the détails of the situation as he claimed them to exist, and that the de- 
fendant gave évidence tending to show its theory as to each of the 
facts involved, would hâve preserved and presented this question from 
every angle, and, in connection with the charge of the court, could 
hâve been comprised in a bill of exceptions of a very few pages. In- 
stead of this, we hâve, apparently, a complète transcript of the stenog- 
rapher's notes, containing 155 printed pages of testimony. Sixty 
pages are devoted to the testimony of doctors, regarding the extent 
of the injury, and not over 30 pages relate to the circumstances of 
the accident. Counsel should not prépare or propose such a bill, and 
the duty rests upon the trial judge not to acquiesce in and approve it, 
even if counsel on both sides stipulate. The proper practice is pointed 
out in Johnston v. Jones, 66 U. S. (1 Black) 209, 219, 220, 17 L. Ed. 
117, and Grand Trunk Ry. v. Ives, 144 U. S. 408, 414, 12 Sup. Ct. 
679, 36 h. Ed. 485. 
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SMOKE V. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. December 12, 1911.) 

No. 73. 

Railroads (§ 350*) — Crossing Accidents— Cortributory Négligence— Jury 
Question. 

Whether plalotiff, wtio was injured wWle driving across défendant 
railroad comi)any's tracks at a grade crossing, was guilty of contribu- 
tory négligence, helû, under the évidence, a jury question. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 11C6; Dec. Dig» 
§ 350.*] 

Lacombe, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by John Smoke against the Pennsylvania Railroad Com- 
pany. Judgment for défendant, and plaintiff brings error. Reversed. 

On writ of error to review a judgment for costs entered in favor 
of the défendant upon a verdict directed by the court at the close of 
plaintiff's testimony. 

Morris Cukor, for plaintiff in error. 

Burlingham, Montgomery & Beecher (George H. Emerson and 
Norman B. Beecher, of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The action was brought by the plaintiff to 
recover damages for personal injuries alleged to hâve been sustained 
by him through the defendant's négligence on September 17, 1907, 
while he was driving across the defendant's tracks at a grade crossing 
at Colonia Station in New Jersey. 

The verdict was directed for the défendant upon the sole ground 
that the proofs showed that the plaintiff was guilty of contributory 
négligence. The only question, therefore, is — Was the plaintiff guilty 
of contributory négligence as matter of law? If the case had been 
submitted to the jury and they had found for the plaintiff, would 
it hâve been the duty of the court to set aside the verdict as against 
the weight of évidence? If so, the ruling of the court was correct; 
if not, the facts should hâve been submitted to the jury. 

In a sensé the facts were undisputed, but the inf erences to be drawn 
therefrom were conflicting and disputed. The accident took place at 
a grade crossing where four tracks of the défendant cross the high- 
way. The only testimony bearing directly upon the accident was 
from the plaintiff himself. On the afternoon of September 17, 1907 
he was on his way home, driving a team of work horses with a heavy 
wagon on St. George's avenue. When within about 30 feet of the 
first track the plaintiff noticed a train going eastward toward New 
York. He stopped and waited for the train to pass and for the smoke 
to disappear and then he looked towards New York and towards the 
station, in both directions. Seeing and hearing nothing he started 

»For oUier cases see same toplc & § ntimber in Uee. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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towards the tracks and again while upon the tracks he continued to 
look in both directions and to listen. He heard no bell rung and no 
whistle blow. When the horses-' feet were between the second and 
third tracks he saw a train approaching from the west. This train 
turned out to be a passenger train going at about 50 miles an hour 
ând is alluded to in the briefs as the "Chicago Limited." There is a 
curve to the westward of the station, but an unobstructed view is 
had of about 1,500 feet. The plaintiff testified that he first saw the 
train when it was "200 or 300 steps" away and when his horses' front 
feet were between the second and third tracks. Seeing the danger 
at this point he concluded that his best chance for safety was to back 
the team as the train was approaching upon a curve and it was im- 
possible for him to tell upon which of the tracks it was proceeding. 
The horses were heavy work horses and it was difficult for him to 
back them. The plaintiff testified further as follows: 

"Q. How far would you say the train was from you at the time when you 
first saw it? A. I can't tell you sure, about 200 or 300 steps. Q. Did you 
Icnow what track it was coming on? A. No, I don't know because there is 
a blg curve and when the train cornes in this curve we don't know which 
track he is coming. It is not straight; there is a big curve. ïou hâve to 
look both sides ; you don't know what to do with the horse. Q. At that 
time was there any gâte at that crosslng? A. There was not. Q. Was there 
any flagman or any watchman there? A. No." 

The plaintiff and the team were struck, resulting in serious injuries. 
The non-suit was granted upon the theory that there was an unob- 
structed view of 1,530 feet, that the plaintiff was presumed to hâve 
good eyesight and that without looking he deliberately drove into 
danger. He testified that no bell was rung and no whistle was blown 
and that while he was looking alternately east and west he did not 
see the approach of the engine until it was "200 or 300 steps" away. 
The figures as to distance — 1,500 feet — are taken from the décision 
of the trial judge. 

It must be remembered that contributory négligence is a défense in 
the fédéral courts to be established by the défendant by a prépondér- 
ance of proof. We are not satisfied that the défense has been estab- 
lished as matter of law. Unquestionably the crossing was a dangerous 
one. At the time of the accident there were no gâtes and no flagman 
there, although it is asserted that a flagman was placed there after 
the accident. It is undisputed that no bell was rung and no whistle 
was sounded upon the engine. Thèse omissions, it is true, bear prin- 
cipally upon the négligence of the défendant, but they hâve a bearing 
upon the conduct of the plaintiff as well. Knowing the obligation 
of the défendant to give warning signais before reaching the crossing 
and hearing none, the plaintiff was justified in assuming that an ex- 
press train was not so near and in acting accordingly. We are inclined 
to think that too severe a view was taken of the plaintiff's action. 
Assuming that he should hâve seen the train when the engine first 
came around the curve, what would he bave done that he did not do ? 
The horses were then halfway across the tracks and the engine was 
1,500 feet away. Concededly he had but 15 or 16 seconds in which 
to act. He was confronted with a sudden péril and great coolness 
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of judgment under such circumstances is not to be expected. It is 
perhaps possible that his better course would hâve been to hâve 
whipped up his horses and endeavored to cross the track, but he had 
but a few seconds in which to décide and it cannot be said that his 
décision to back the horses off the track was in itself contributory 
négligence. The presumption is that a young man possessed of ail 
his f aculties and of ordinary common sensé will in such circumstances 
use his best judgment to save himself and his team. 

Even if it be assumed that he made a mistake it cannot be imputed 
to him as négligence. When a railroad company operating a four- 
track road runs trains at the rate of nearly a mile a minute around 
a sharp curve and across a highway at grade, without gâtes, or watch- 
man or signal of any kind, the party who, driving a team of work 
horses, is run down in the center of the tracks is entitled to hâve the 
question whether he could hâve saved himself in 16 seconds passed 
upon by a jury. 

It is true that upon the facts the proposition is a close one, but we 
think there was sufficient question as to the wisdom and propriety 
of the plaintifif's conduct at the time to warrant its submission to the 
jury. 

The judgment is reversed with costs. 

L,ÂCOMBE, Circuit Judge (dissenting). I am unable to conçut 
în the opinion of the majority. The testimony shows that the unob- 
structed view to the westward, when taken not f rom level of the track 
but from the level of the driver's seat, was not» 1,500 feet but 2,920 
feet, nearly half a mile. There is no contradiction of this, the testi- 
mony was given by plaintiff's own witness who took observations and 
made measurements for the purpose of testifying. I find no évidence 
that the train was going sixty miles an hour; counsel in arguing the 
motion to dismiss, stated that it was the Chicago Limited going "prob- 
ably fifty" miles an hour; since that statement was not contradicted 
possibly it may be taken as conceded. Plaintiiï did not see the train 
till it was 200 or 300 steps away from him. To my mind the évidence 
is convincing that after he started from his position of rest to cross 
the track, he kept no such lookout as he should hâve donc for ap- 
proaching trains, or he would hâve discovered this one long before it 
reached a point within 200 or 300 steps of him. 



BARNBS et al. v. PAMPEL et al. 
(Circuit Court of Appeals, Slxth Circuit. January 3, 1012.) 

No. 2,142. 
1. BANKRtrpTCY (§ 440*) — Review— "Pboceedings in Banketiptct"— "Con- 

TROVERSIES ARISING IN BaNKEUPTCY PEOOEEDINQS." 

The distinction between "proceedings In bankruptcy," reviewable by 
pétition for review, as authorized by Bankr. Act July 1, 1898, c. 541, 
I 24b, 30 Stat 553 (U. S. Comp. St. 1901, p. 3432), and "controverslea 
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arlslng tn bankruptcy proceedlngs" revlewable by appeal, as authorlzed 
by section 24a, is that the former refers to and includes administrative 
orders and decrees In the ordlnary course of the administration o( a 
bankrupt's estate between the fillng of the pétition and the final settlc- 
ment thereof, whlle the latter refers to and includes those Independent 
or plenary sults which concern the bankrupt's estate and arlse by inter- 
venflon or otherwlse between the trustées representing the estate and 
clalmants representing some rlght or interest adverse to the bankrupt 
or bis gênerai creditors; the remédies afforded by the two subsections 
beln"g mutually exclusive. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. i 440.»] 
Z> Banketjptct (§ 440*) — Mode de Review— Appkal— "Procekdino in Bank- 

BCPTCT" "CONTBOVERST ABISING IN BaNKRTJPTCT PBOCEBDINGS." 

Where a bankrupt's trustée instltuted proceedlngs to set aside certain 
conveyances of real estate alleged to bave been made to def raud the bank- 
rupt's creditors, and also tô vacate the lien of a mortgage thereon as 
agalnst the mortgagee, wbo was no party to the bankruptcy proceedlngs 
and was not a créditer of the estate, but a stranger thereto, assertlng 
rlghts paramount to and Independent of those of the estate, the contro- 
versy, so far as it related to such lien, was not a "proceedlng in bank- 
ruptcy;" teviewable by pétition for review, as authorized by I5ankr. Act 
July 1, 1898, c. 541, i 24b, 80 Stat. 553 (U. S. Oomp. St 1901, p. 3432), 
but was Instead a "controversy arislng in bankruptcy proceedlngs," re- 
vit- wable only as provlded by section 24a. 

fEd. Note.- — For other cases, see Bankruptcy, Dec. Dig. § 440.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of Ohio. 

Action by J. D. Barnes, as trustée in bankruptcy of the German- 
Américan Bank, and another, against John P. Pampel and others. 
From a judgment denying an application to dissolve a lien in favor 
of one Kimpton on property alleged to hâve been fraudulently con- 
veyed by the bankrupt, petitioners filed a pétition for review. On mo- 
tion to dismiss. Granted. 

John N. Van Deman (Wicoff, Emmons & Needles and Van Deman, 
Burkhart & Smith, on the brief), for petitioners. 

McMahon & McMahon, for défendant Kimpton. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. John P. Pampel on September 4, 1904, and pre- 
vious to his bankruptcy, conveyed certain real estate to Edna Pampel. 
The latter, on September 13, 1904, conveyed the property to George 
W. Pampel, who, on November 1, 1904, mortgaged the same to Kimp- 
ton. Proceedlngs in bankruptcy were begun against John P. Pampel 
September 19, 1904. March 18, 1905, the trustée in bankruptcy began 
suit in the District Court, by pétition, alleging (in substance sufficient 
for this opinion) that the respective conveyances to Edna and George 
,W. Pampel were made for the purpose of hindering, delaying, and 
defrauding the bankrupt's creditors; also (by amendment to pétition) 
that the conveyances constituted an attempt to give George W. Pam- 
pel an unlawful préférence; that the mortgage to Kimpton "was given 

•For other Ckaei tee sam« topic & { nviiIBIUi 1d Deo. ft Am. Dig». 1907 to date, & Rep'r Indexe* 
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and received during the pendency of the proceedings in which said 
John P. Pampel was adjudged bankrupt, and whether or not it is a 
valid daim [petitioner] dénies that it is a lien upon the property in 
question." The pétition prayed that the deeds to Edna and George 
W. Pampel be set aside ; that the mortgage given to Kimpton, as well 
as the mortgage given by John P. Pampel to the Dayton Savings & 
Trust Company, be decreed released andsatisfied; and "that the plain- 
tiff hâve an order for possession of said real estate, and for ail proper 
relief." Answers were filed by the several défendants, which were 
replied to, and proofs taken under the issues joined. A decree was 
made setting aside the conveyances to Edna and George W. Pam- 
pel; the rights of Kimpton being reserved for further considération. 
Later decree was entered in the same proceeding sustaining Kimp- 
ton's liens on account of both mortgages (he having purchased the 
mortgage given by Pampel to the Trust Company), as well as for tax- 
es paid ; the court finding as a f act that Kimpton, as respects the mort- 
gage given him by Pampel, was an innocent purchaser for value in 
good f aith without notice. 

This proceeding is brought under section 24b of the bankruptcy act, 
to revise this latter decree so far as it sustains the mortgage given 
by Pampel directly to Kimpton. Motion is made to dismiss the pro- 
ceedings upon the grounds, first, that this court has no jurisdiction, 
because the review sought cannot be had under section 24b of the act ; 
and, second, because the case was decided on questions of fact, which 
cannot be reviewed in this proceeding. Were we to entertain juris- 
diction under section 24b, it is clear we could not review the déter- 
mination of the lower court upon the questions of fact involved in the 
decree sought to be reviewed. Mueller v. Nugent, 184 U. S. 1, 9, 22 
Sup. Ct. 269, 46 L. Ed. 405 ; First National Bank v. Title & Trust 
Ce, 198 U. S. 280, 291, 292, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; Couri- 
er-Journal Job Printing Co. v. Brewing Co. (C. C. A. 6) 101 Fed. 699, 
703, 41 C. C. A. 614; In re Taft (C. C. A. 6) 133 Fed. 511, 513, 66 
C. C. A. 385 ; In re Throckmorton (C. C. A. 6) 149 Fed. 145, 146, 79 
C. C. A. 15 ; In re Stewart (C. C. A. 6) 179 Fed. 222, 228, 102 C. C. 
A. 348. But, in our opinion, the proceedings must be dismissed for 
lack of jurisdiction. 

[1] The distinction between "proceedings in bankruptcy," review- 
able under section 24b and the "controversies arising in bankruptcy 
proceedings," appealable under section 24a, is clearly defined; the 
former including "administrative orders and decrees in the ordinary 
course of bankruptcy between the filing of the pétition and the final 
settlement of the estate," and the latter including "those independent 
or plenary suits which concern the bankrupt's estate and arise by in- 
tervention or otherwise between the trustées representing the bank- 
rupt's estate and claimants representing some right or interest adverse 
to the bankrupt or his gênerai creditors." The remédies afïorded by 
the two subsections referred to are mutually exclusive. Hewit v. 
Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986 
Coder v. Arts, 213 U. S. 223, 233, 235, 29 Sup. Ct. 436, 53 E. Ed. 772 
TeflEt, Weller & Ce v. Munsuri, 222 U. S. 114, 32 Sup. Ct. 67, 56- L. 
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Ed. -^, decided by the Suprême Court December 4, 1911; In re 
Mueller (C. C. A. 6) 135 Fed. 711, 713, 715, 68 C. C. A. 349; In re 
Doran (C. C. A. 6) 154 Fed. 467, 83 C. C. A. 265; Brady v. Bernard 
& Kittinger (C. C. A. 6) 170 Fed. 576, 95 C. C. A. 656. 

[2] It is clear that the original proceeding which resulted in the 
decree sought to be reviewed was a controversy arising in bankruptcy 
proceedings, as distinguished from a proceeding in bankruptcy. No 
claim is made that either of the défendants intervened or in any way 
appeared in any of the bankruptcy proceedings for the assertion of 
their daims, except as such appearance was had in défense of, and in 
response to, the pétition referred to, or unless as the bankrupt may 
hâve appeared in the bankruptcy proceedings proper. It does not ap- 
pear that the trustée was in possession of the real estate in question 
when the proceedings referred to were taken. On the contrary, the 
briefs of défendant Kimpton assert that George W. Pampel was in 
possession, and no déniai of this assertion is presented. The prayer 
of the original pétition is expressly inconsistent with possession by 
the trustée. The suit was an independent proceeding. The rights 
asserted by the défendants were adverse to the gênerai creditors of 
the bankrupt. It is true that the decree is sought to be reviewed in 
this proceeding only so far as it sustained the mortgage to Kimpton. 
It is true, aiso, that where the only question sought to be reviewed 
is one of the rank or priority of a claim by reason of its character, 
or some lien in its favor against property of the bankrupt, and the 
debt or claim which it attempts to secure is not disputed, an order 
relating to the lien may be reviewed under section 24b, so far as it 
dépends merely upon a question of law. In re Mueller, supra, 135 
Fed. 715, 68 C. C. A. 349; Courier- Journal Job Printing Co. v. Brew- 
ing Co., supra. But not only was the criticized decree made in an 
originally adverse proceeding, brought to wholly set aside the deed 
which was asserted in déniai of ail interest on the part of the bank- 
rupt's estate, but the controversy now before us is not over a lien as- 
serted by a creditor of the bankrupt estate. Kimpton was not and 
is not a creditor of that estate. He has no claim against the same. 
He is a stranger thereto. His asserted rights are wholly paramount 
to, and independent of, those of the estate. In our opinion, the re- 
view sought relates to a controversy in bankruptcy not reviewable un- 
der section 24b. 

The proceedings to review must be dismissed, with costs. 



BEOWN V. HITRITZ. 
(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 14. 
Master and Servant (§ 217*) — Assumption of Eisk— TJnsafbty of Tlace of 

WOBK. 

A paper niill employé as.sumed tlie rislJ of being injured tlirongli bis 

' fopt sîipping on a slimy tloor, causiug bis band to be caugbt between uu- 

guarded revolving roils of a nearby machine, wbere he bad vvorlied at 

•For other cases, Bee same topic & | ntjmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



BROWN V. HITRITZ 529 

the place for a year, and was familial with tlie surrounding conditions, 
and where It was his duty to keep the floor free from slime. 

FEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574- 
600; Dec. Dig. § 217.* 

Assumption of rlsk incident to employment, see note to Cbesapeake & 
0. E. Co. V. Ilennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

Action by Albert Hitritz against Howard C. Brown. Judgment 
for plaintiff (180 Fed. 1019), and défendant brings error. Reversed. 

This cause cornes hère upon appeal from a judgment in favor of 
défendant in error, who was plaintiff below. The action was for Per- 
sonal injuries sustained while in the employ of défendant as operative 
in a paper mill. 

Seymour C. Loomis and W. A. Arnold, for plaintifï in error. 

E. Henry Hyde, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The paper pulp moved on a conveyor 
through a séries of machines. From a roller in the upper part of the 
third press it passed to the upper part of the dryer machine, where 
it ran over a succession of rolls, one of which (steam heated) was lo- 
cated at the lower part of the machine on the side next to the third 
press. Between thèse two machines there was a space or alleyway 
about 21A feet wide. As the pulp, or paper, passed over this alleyway 
at the upper level, a person covild enter the alleyway, while the ma- 
chinery was in motion, to attend to imperfections in the material, to 
oil parts, and to clean up the floor. The floor was composed of con- 
crète laid on cobblestones, but for a long time this floor had been in 
bad repair. The cernent had worn ofif or been broken in places, leav- 
ing the cobblestones protruding. This floor, from the nature of the 
opération of paper making, was always slippery, owing to the fact 
that the paste which entered into the composition of the paper, to- 
gether with small pièces of the paper, were apt to accumulate upon 
the floor in that locality. As one entered this space or alleyway, there 
was to his right a revolving roll of the third press. It was un- 
guarded ; but, as its motion was such as would deliver paper, there 
was no risk of having the hand caught if it came in contact with the 
roll. To the left was a roll in the dryer machine, which was also 
unguarded. This roll, however, was drawing in paper, so that any- 
thing which came in contact with it would be drawn inwards. Plain- 
tiff went into this space in the performance of his duties to clean up 
the floor. While cleaning it up he sHpped, his left hand caught be- 
tween the felt roll and the hot dryer, and he was drawn in, receiving 
severe injuries. The case was sent to the jury, which gave plaintiff 
a verdict. 

The controlling question in the case is whether or not plaintiff as- 
sumed the risks of his employment in that particular place, with an 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 34 
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irregular and slippery floor and unguarded revolving rolls on either 
side. No statute of Connecticut, nor any décisions in that state, to 
which our attention has been called, hâve changed or modified the 
common-law rule as to assumption of risk. Although conditions hâve 
become dangerous through the négligence of the master, from failure 
to put up guards, and from allowing the floor to get into a state of 
disrepair, the servant will be understood to hâve assumed the risk of 
the employment, if he knew and appreciated, or ought to hâve known 
and appreciated, the danger resuUing from the condition of matters 
in and about that alleyway. 

The case seems to us a particularly clear one, uncomplicated by 
éléments which sometimes make it doubtful what measure of knowl- 
edge and appréciation must be attributed to the servant. Existing 
conditions had continued for a very long time ; the absence of guards, 
since the installation of the machines; the broken floor, for many 
months. The place was not dark. Its condition was always apparent, 
certainly by daylight. Plaintifï had been at work there for a year, 
going into this very place between the machines, as he says, "some- 
times once a day, sometimes twice a week, sometimes 10 or 20 times 
a day." He had seen the revolving roll (to the left), knew it had no 
guard, and knew, if he got his hand caught there, it would be drawn 
in, as he says, "because the paper went through there." His further 
statement, that he "never thought of getting his hand caught there," 
is not important. He admits that he knew, if it was caught, he would 
be drawn in. So, too, as to the condition of the floor, every time he 
stepped in there he felt under his f eet that it was broken and uneven. 
Every time he cleaned it, and it was his duty to clean it, he found it 
slippery with paste and moisture. His attention was drawn almost 
daily to the fact that he was walking over a floor upon which at any 
time he was likely to slip. Thèse two defects — the unguarded roll 
and the broken slippery floor — were defects of a character to challenge 
the attention of any one, even of a much lower degree of intelligence 
than his testimony shows plaintifif to possess. He was 27 years of 
âge and a good workman. The case is not like others, such as are 
referred to in the authorities cited, where some part of the machinery, 
perhaps a projecting set screw, or a too-loosely fitting driving belt, 
or a worn-out part, is likely to do damage, but such likelihood is ap- 
parent only to a man who has some knowledge as to how the machin- 
ery Works. It requires no mechanical training to inform any one 
that on an irregular floor, slimy with wet paste, his f oot may slip at 
any time; nor that, if he caught his hand on an inwardly revolving 
roll, it would be drawn inward. If there were any doubt about the 
latter proposition, it would be resolved by plaintiff's own testimony 
that he knew it would move inwards as the paper did. 

We think the testimony clearly shows that plaintifï assumed the risk 
of the unguarded roll and uneven floor, and that defendant's request 
for direction of a verdict in his f avor should hâve been granted. 

Judgment reversed. 



CAER V. AMAEILLO WATER, LIGHT & POWER CO. 531 

DARR et al. v. AMARILLO WATER, LIGHT & POWER CO. 

R. D. WOOD & CO. Y. WHITE. 

(Circuit Court of Appeals, Fifth Circuit. Deceœber 20, 1911.) 

No. 18 (2,280). 

Sales (§ 77*) — Conteaot— Construction. 

lutervener submitted to défendant receiver two separate proposais— 
one for the sale of pipe and specials, and another for tlie sale of Uy- 
drants, valves, and valve boxes. The flrst proposai, after quoting priées, 
recited: "The above tender is based on our regular terms of net cash 
30 days from date. If you should elect to settle on cash against ship- 
ping documents" 1% per cent, discount. The proposai for hydrants and 
valves, after quoting priées, recited that they included delivery f. o. b, 
cars at delivery point, "sarae terms to apply in case of cast iron pipe." 
It then recited that. If the receiver was able to order the hydrants, 
valves, and valve boxes with the pipe, Intervener would be willing to 
quote a discount of 6 per cent from above priées, in which case the 
goods vyould be invoiced at the figure stated, and the discount allowed 
from the face of the entire invoice for pipe, hydrants, etc. Intervener 
had refused to ofCer better terms on the pipe than those mentioned in 
the first proposai, and had secured the contraet for the pipe on that 
basls. The discount, if alIov?ed on the entire purchase priée of the pipe, 
hydrants, and valves, amounted to ?1, 073.84, while the purchase price 
of the hydrants alone amounted to but $2,189.09. Edd, that the word 
"pipe," in the clause "the entire invoice of pipe, hydrants, etc.," was 
an évident error, and that the receiver was not entitled to a discount of 
6 per cent, on the price of the pipe. 

[Ed. Note.r— For other cases, see Sales, Dec. Dig. § 77.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Suit in equity by George W. Darr and another against the Amarillo 
Water, Light & Power Company, in which R. D. \Vood & Co. inter- 
vened as against Frank A. White, receiver of defendant's property. 
From a judgment in favor of the receiver, intervener appeals. Re- 
versed, and remanded for further proceedings. 

The appeal in this case is taken from a decree of the Circuit Court over- 
ruling appellant's exceptions to the report of the spécial master and eon- 
firming his report. The question at issue arose in the course of the ad- 
ministration of the property of the Amarillo Water, Light & Power Com- 
pany through a receivership under a blll in equity filed in the Circuit Court 
by certain of its stockholders. During the progress of the administration 
It became necessary for the receiver to purchase of appellant certain cast 
iron pipe, hydrants, valves, and other materlal for the completion of a 
contraet. The dispute arose concerning the construction of the contraet of 
purchase as to the proper scope of the discount allowable by it. The re- 
ceiver applled to the Circuit Court for instructions as to the payment. The 
court referred the matter to a spécial master, to report his conclusions of 
fact and law, which he did adversely to appellant, and his report was con- 
firmed by the Circuit Court, by the decree from which this appeal is taken. 

On August 30, 1910, appellant submitted to the receiver two separate 
written proposais, one for the sale of pipe and specials, and another for 
the sale of hydrants, valves, and valve boxes. The proposai for the sale of 
pipe and specials, after quoting priées, contains this language: "The above 
tender is based on our regular ternis of net cash 30 days from date. If you 
should elect to settle on cash against shipping documents, we would be 

*Fûr other cases eee same topic & § nx/mbeb in Dec. & Am. Dige, 1907 to date, & Rep'r Indexes 
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pleased to name a discount of m per cent.'" The proposai to sell liydrants 
and valves, about whlch the dispute relates, reads as follows: 

"New York, Au<rust 30. 190!). 
"Frank A. Whlte, Esq., Receiver Amarillo Water, Llsjlit & Power Go., Aui- 
arillo, Texas — Dear Sir; In compauy witli our proposai ot tins date, we are 
pleased to quote as foUows on flre hj'drants and gâte valves, lucluding boxes: 

80 4-ln. double nozzle 3-ft. hydrants $2o.,sr) encli 

34 4-in. Bell end gâte valves and boxes 11.00 eacli 

19 6-ln. Bell end gâte valves and boxes 15.Î.'') eaeh 

7 8-in. Bell end gâte valves and boxes 2 1 .40 each 

2 10-ln. Bell end gâte valves and boxes 29.75 eaeh 

"The above priées Include dellvery f. o. b. cars Amarillo. Same ternis to 
apply in case of cast iron pipe. We regret your expectation of delay lu 
placlng order for this material; but, if you flnd tUat you are able to order 
with pipes, we would be williug, owing to our ability to avail ourselves of 
présent opportunity for shipplng at favorable rates, to quote you a dis- 
count of 6 per cent, from the above priées. In this case the goods would be 
invoiced at the above figures, and the discount allowed from the face of 
the entire Involce of pipe, hydrants, etc. 

"In making this oflCer we trust that the quality of our hydrants and valvea 
may receive your greatest considération, as in thèse goods we claim dis- 
tinction in minimum cost of maintenance. Our long expérience in making 
a speeialty of supplying materials for flre protection bas led us to adhère 
strlctly to a type of tools whlch are thoroughly dependable at a critical flre. 
Thèse goods are fully brass-mounted, made and tested in accordance with 
the best of practice, and our metals are ndxed chemlcally, supervised by our 
laboratory for the spécial strains to which they are sure to be subjected. 
"Yours very truly, B. D. Wood & Co., 

"Dlct. E. J. L. Per E. J. Lame." 

W. E. Gee and Hunter & Hunter (Sam J. Hunter, on the brief), 
for appellant. 
Turner & Wharton (Thomas F. Turner, on the brief), for appellee. 

Before PARDEE and SHEEBY, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). The 
question presented for décision is whether the 6 per cent, discount 
mentioned in the letter of August 30, 1909, referring to the sale of 
hydrants and valves, applies only to the material therein proposed 
to be sold, or as well to the. pipe and specials, proposed to be sold in 
the accompanying proposai of the same date. That the two proposais 
were separately made is evidenced by the fact that they were accepted 
at différent times and places — the former on August 30th at New- 
York, the latter on September Ist at Pittsburgh. The parties also con- 
templated, as possible, an acceptance of the former along with a 
rejection of the latter. They accordingly, when accepted, constituted 
separate contracts, and are so to be construed. 

The proposai for the sale of hydrants and valves contains this pro- 
vision : 

"The above priées include dellvery f. o. b. cars Amarillo. Same terms to 
apply in case of cast iron pipe." 

And afterwards this clause: 

"We regret your expectation of delay in placing order for this material; 
but, if you flnd that you are able to order with pipes, we would be willing, 
owing to our ability to avail ourselves of présent opportunity for shipping at 
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favorable rates, to qiiote j'ou a discount of 6 per cent, from the above priées. 
In tliis case the goods would be invoiced at the above figures, and the dis- 
count allowed from the face of the entire invoice of pipe, hydrants, etc." 

The priées quoted for the material were follovved by the statement 
of the gênerai terms of the seller, which were described as the same 
terms as in case of cast iron pipe under the first proposai. The letter 
then offers a spécial inducement in the way of discount available to 
the purchaser, if the material is ordered with the pipe, due to spécial 
shipping facilities then open to the seller. The discount proposed 
in that event is one of "6 per cent, from the above priées," which 
refers to the priées in the second proposai, and is confined to hydrants 
and valves. So far the contract is free from ambiguity. Then fol- 
lows the clause relied upon by the receiver and which is in thèse 
words : 

"lu this case the goods would be invoiced at the above figures, and the 
discount allowed from the face of the entire invoice of pipe, hydrants, etc." 

The receiver relies upon the présence of the words "entire" and 
"pipe" in this clause to support his contention that the 6 per cent, dis- 
count was to be deducted from the total purchase priée of the pipe, 
hydrants, and valves. The clause may well bear two constructions — 
the one contended for by the receiver, and another that the words 
"the entire invoice of pipe, hydrants, etc.," are mère words of de- 
scription or identification of the bill from which the allowance of 
discount from the priée of the hydrants and valves is to be made, 
and do not fix the amount to be subject to the discount. We think, 
in view of the previotis language of the proposai, the more reasonable 
construction of this language is that contended for by the appellant. 
The contract is, at best, ambiguous. If free from ambiguity, resort 
could not be had to the circumstances and the situation of the parties 
to détermine their meaning. In view of the patent ambiguity of the 
contract, we are permitted thus to look beyond its language to ascer- 
tain the intention of the parties to it. 

The situation of the parties leaves no doubt in our minds as to 
the proper meaning to be given it. The appellant had refused to 
accord better terms on the pipe than those mentioned in the first pro- 
posai. It had already secured the contract for the pipe on this basis. 
The discount on the entire purchase price of the pipe, hydrants, and 
valves amounted to $1,073.84, and the purchase price of the valves 
and hydrants amounted to but $2,189.09. It seems inconceivable that 
the appellant, to secure an order of the latter amount, would hâve been 
willing to sacrifice an amount equal to one-half of it from the price 
of the order for the pipe already secured. We prefer to accord to 
the contract the construction heretofore given to it by us, or to 
conclude that the word "pipe" was inserted in error, in view of its 
répugnance to the language of the contract and the manifest intention 
of the parties. 

In accord with the suggestion in appellant's brief of an admitted 
mistake in the amount of the claim, if allowed, which may be cor- 
rected in the court below, the decree of the Circuit Court will be 
reversed, and the case remanded for further proceeding in conformity 
to the opinion. 
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HOLEPROOF HOSIBRY 00. v. WALLACH BROS. 

(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 59. 

Tkade-Mabks and Trade-Names (§ 93*) — Unfaib Compétition— Intent ïo 
Deceive— Evidence — Weight. 

On blll to enjoin ttie use by a competitor of a certain liind of package 
for liosiery, évidence hoH insutUclent to show intent by défendant to de- 
ceive. 

[Ed. Note. — For otlier cases, see Trade-Marljs and Trade-Names, Dec. 
Dig. § 93.* 

Unfair compétition in use of trade-marlc or trade-name, see Notes to 
Scheuer v. Muller, 20 O. 0. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Bill by the Holeproof Hosiery Company against Wallach Bros. 
From a decree for complainant (190 Fed. 606), défendants appeal. 
Partly reversed, and partly affirmed. 

Appeal from a final decree enjoining tlie défendant from using or employ- 
Ing a certain package for hosiery and from supplylng "Knotair" hosiery In 
response to requests for "Holeproof" hosiery. 

This is the second time this case had been before this court. It came up 
before (172 Fed. 859, 97 C. C. A. 263) upon an appeal from an order granting 
a prelimiûary injunctlon against the use of the package aforesaid and other 
injunctive relief. The order vcas set aside in so far as it restrained the de- 
fendant from using said package but was afflrmed in other particulars. 

Gardenhire & Jetmore (Aaron P. Jetmore, of counsel), for appe- 
lant. 

Walter C. Booth (Frank F. Reed and Edward S. Rogers, of coun- 
sel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). Upon 
the previous appeal this court said : 

"Taking into considération resemblances In shape and character of package ' 
which resuit from conformity to custom of trade, we are unable to con- 
cur in the conclusion that there is sufflcient simllarity as to packages, la- 
bellng, etc., to vcarrant a prelimlnary injunctlon, in the absence of proof that 
any one has been deceived by the defendant's aets in that regard." 

There is no contention that any proof has been offered to show that 
any one has been deceived by the defendant's package and, conse- 
quently, the inquiry upon the présent record is whether a situation is 
disclosed materially différent from that presented before. The com- 
plainant contends that there are substantial différences in the testi- 
mony. It says, in the first place, that the resemblances in shape and 
character of the package are shown by the présent testimony not to 
be attributable in any degree to trade custom. It urges, in the second 
place, that the history of the "Knotair" product and the acts of the 
défendant as now disclosed demonstrate an intent to deceive. 

♦For other cases see same topie & | numbek In Dec. & Am. Digs. 190T to date, & Rep'r Indexes 
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With respect to the first contention we find nothing in the présent 
record to call for a modification of our former statement concerning 
resemblances arising from the custom of the trade. The présent testi- 
mony shows what appeared before, that ail hosiery boxes are of the 
same gênerai size and shape and hâve their contents similarly packed. 
It also appears that hosiery boxes are of différent colors ; yellow being 
not uncommon. 

With respect to the contention that an intent to deceive is clearly 
shown, vve think it necessary only to examine certain acts upon which 
stress is laid in the opinion of the District Judge and which we did 
not consider before. 

It is stated, in substance, that the défendant after dealing in the 
complainant's goods accepted the agency for the "Knotair" hosiery 
and thereupon procured the color of the boxes in which such hosiery 
was sold to be changed from red to yellow and other changes to be 
made in imitation of the complainant's packages.^ If we were satis- 
fied that this is what the défendant did, we should bave little difficulty 
in reaching the conclusion of the court below that the defendant's in- 
tention was dishonest. But we are not so satisfied. It appears that 
the défendant had not sold the complainant's goods for some ten 
years before the acts complained of and that the goods it then sold 
were not at ail the same as those it is now charged with imitating. 
Furthermore we are satisfied that the similarity in labels, bands and 
forms of guaranty arose rather from a désire to appropriate the com- 
plainant's idea of guaranteed hosiery than from an intention to palm 
off its "Knotair" goods for the complainant's product. So we are not 
satisfied that the color of the boxes was changed for a dishonest pur- 
pose. The statement that yellow boxes were adopted to conform to 
the color scheme of the defendant's stores seems not unreasonable. 

It must be distinctly borne in mind that the principal advertisements 
of the complainant's goods in the field covered by the defendant's 
stores pointed out Brill Bros, as the exclusive agents. Undoubtedly 
thèse advertisements created a demand both for complainant's goods 
and for guaranteed hosiery in gênerai. The latter demand might 
naturally hâve been expected to inure to the benefit of the défendant 
if it put itself into a position to fiU it. It is évident why the défendant 
put in a line of guaranteed hosiery and availed itself of some of the 
complainant's ideas in that respect. But how the défendant could 
hâve expected any such demand for the particular goods of the com- 
plainant, which were advertised to be sold only in other stores, as to 
hold out any inducement to an elaborate f raudulent scheme to deceive, 
is more than we can imagine. 

Without further examining the question, it is enough to say that 
we find nothing in the record requiring us to change our conclusion 
reached upon the former hearing, and this requires a reversai of the 
decree with respect to the injunction against the use of the packages. 
In other respects we are satisfied that the injunction should stand, but 
the complainant is not entitled to an accounting. Costs upon this ap- 
peal are awarded to the appellant. 
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UNITED STATES ex rel. BLLIOPULOS v. WILLIAMS, Commissioner of 

Immigration. 

(Circuit Court of Appeals, Second Circuit. December H, 1911.) 

No. 94. 

Aliens (§ 46*) — Exclusion— Chakacteb oi' Applicant. 

Wliere relator, after having twice entered the T^nited States under liis 
owii name, attempted to enter a third time under an alias so as to 
conceal his identity and deceived the immigration offlcers, and lie was 
shown to be suspicious, quarrelsome, and vindictive, admitted carrying 
a pistol, had been arrested for an assault ou bis father, and admitted 
shooting at his brother while he was asleep, lie was not a proper per- 
son on whom the beneflts of American citizenship should be conferred. 
and was properly excluded. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 105; Dec. Dig. 
§ 46.*] 

Ward, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Habeas corpus by the United States, on the relation of Demitrius 
EHiopulos, against WiUiam Williams as Commissioner of Immigra- 
tion, to test the legality of a warrant of déportation issued by the 
Acting Secretary of Commerce and Labor. From an order dismiss- 
ing the writ, relator appeals. Affirmed. 

Elias Rosenthal, for appellant. 

Henry A. Wise, U. S. Atty. (Daniel Day Walton, Jr., Asst. U. S. 
Atty., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The record makes it clear that the appellant 
is not one upon whom the benefits of American citizenship should be 
conferred, and that there should be no relaxation of the law to enable 
him to remain in this country. He is shown to be suspicious, quarrel- 
some and vindictive. He admits carrying a pistol, being arrested for 
an assault on his father and entering this country under a false name, 
viz., Georges Archakos. This name was assumed in order to enable 
him to escape arrest by the authorities of Greece. He also admits 
shooting at his brother but says it was against his will. He testifies 
as follows: 

"Q. How was it against your will? A. I had a revolver in my pocket 
and it aceidentally took flre. Q. DId you pull the revolver out of your pocket? 
A. Tes, I took it out and it aceidentally discharged. If I wanted to, I could 
hâve killed him. Q. Did you point the revolver at your brother? A. No. 
Q. Where did you point it? A. The buUet went out while I was holding 
it in my liand. Q. But you pulled the trigger? A. No. Q. Who pulled it? 
A. I don't know. Q. IIow many times did you attempt to shoot him? A. 
Never any more except that time. Q. Did you hâve any fight with him prior 
to this affair? A. No. Q. Where was your brother wheu you shot at him, 
was he asle€p, was he lying in bed, or what? A. Tes, he was sleeping in 
bed." 

*Por otlier cases see same topic & § îjumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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His brother testifies that on this occasion the appellant actually 
shot him in the back near the left shoulder. The appellant's testimony 
in connection with that of his brother justifies the conclusion of the 
District Judge that it amounts to an admission that he shot his brother. 
That his brother was shot and that the pistol which caused the wound 
was fired by the appellant at a time when his brother was asleep and 
when there was trouble between them is proved beyond contradiction. 
It is in substance admitted by the appellant. He also says in reply to 
the question, "How many times did you attempt to shoot him?" 
"Never any more except that time." After ail this, his explanàtion 
that the pistol was discharged by some occult agency borders closely 
on the grotesque. The testimony is susceptible of no rational inter- 
prétation except that given it by the District Judge. 

Again, by giving a false name the appellant was able to enter the 
country without the inspection contemplated by sections 12, 13 and 
16 of the Act of 1907-1910. The appellant had, on two previous 
occasions, entered the United States, the first time in February, 1903 
or 1904, and the second time in February, 1906 or 1907. On each 
occasion he gave his correct name — Demitrius EUiopulos. By giving 
a false name when he arrived the third time, he attempted to conceal 
his identity and deceive the officers of the law. Had he given his 
correct name the government ofiàcials would hâve been able to test 
the truth of his answers by comparing them with his previous state- 
ments. 

One who resorts to fraud and falsehood to circumvent the law 
violâtes the law, and the appellant's conduct in this respect is alone 
sufficient to warrant the dismissal of the writ. 

In view of the foregoing we deem it unnecessary to discuss the ques- 
tions of jurisdiction argued by the appellee. 

The appeal is dismissed. 

WARD, Circuit Judge (dissenting). The grounds upon which the 
alien is ordered to be deported are, first, that he admitted that he 
had committed a crime involving moral turpitude before he came to 
this country, viz., shooting his brother ; second, that he entered the 
country without inspection. The alien testified elaborately that he 
had not intended to shoot his brother, and that the shooting was an 
accident. Although his testimony may bave been grotesque and even 
convincing that he did intentionally shoot his brother, it is impossible, 
in my opinion, to say that it amounts to an admission by him that he 
did so. He was testifying through an interpréter and statements made 
in the questions should not be incorporated into his answers, as, for 
instance : 

"Q. How luany tlmes did you attempt to shoot him? A. Xever any more 
except that time. Q. Where was your brother when you shot at him ; was 
he asleep, was lie lying In bed, or what? A. Yes; he was sleepiniç in bed." 

That the immigration authorities misunderstood the law seems to 
me to be proved by the fact that they took the trouble of bringing 
the alien's brother from Chester, Pa., to prove that the alien had shot 
him intentionally. No amount of proof, however convincing, can be 
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substituted for the requirement of the act that the alien must admit 
having committed the crime. 

Corning to the second ground, the record shows that the ahen on 
arrivai was taken to Éllis Island. What was this for but for inspec- 
tion? The fact that he traveled under an assumed name seems to 
me to be no évidence at ail that he entered without inspection. 

The powers of the immigration authorities are very great. Courts 
cannot reverse their findings because they think them wrong. But 
they must give the alien a fair hearing (Chin Yow, 208 U. S. 8, 28 
Sup. Ct. 201, 52 Iv. Ed. 369), and the question is, What is a fair hear- 
ing ? It does not seem to me fair to substitute for the requirement of 
the act that the alien shall admit having committed the crime inde- 
pendent proof that he did so, or to find that he entered without in- 
spection because he entered under an assumed name. There must 
be some évidence to justify the conclusion of the inspecter. No doubt 
there are cases in which mère ocular observation would be enough, as, 
for instance, that a bàdly crippled alien is likely to become a public 
charge. But if the inspector were to say that an alien was likely to 
become a public charge, to put an extrême case, because his eyes were 
blue, could that be sustained as a fair hearing? This particular alien 
probably is an undesirable citizen, but I think he is being deported 
at the expense of the law. 



MASON CITY & FT. D. R. CO. v. KENNEDY. 

(Circuit Court of Appeals, Elghth Circuit. November 28, 1911.) 

No. 3,556. 

Eminent Domain (§ 100*) — Compensation ïob Damage to Peopeety Not 
Taken— Nebhaska Constitution. 

Const. Net). 1875, art. 1, § 21, providing that the property of no person 
shall be taken or damaged for public use without just compensation, as 
construed by the state Suprême Court, entltles a property owner to re- 
cover for spécial injury caused to hls property by the closing of parts 
of certain streets and alleys several hundred feet from plaintlfll's prop- 
erty whereby lier means of ingress and egress were impalred, but not 
destroyed. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 267; 
Dec. Dig. § 100.* 

Consequential and indirect damages, see note to Hlgh Bridge Lum- 
ber Co. v. United States, 16 C. O. A. 468.] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by Catherine Kennedy against the Mason City & Ft. Dodge. 
Railroad Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

William H. Herdman (William D. McHugh, on the brief), for plain- 
tiff in error. 

I. J. Dunn, for défendant in error. 

•For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

HOOK, Circuit Judge. Catherine Kennedy recovered a judgment 
against the railroad company for damages to her real property in 
Omaha, Neb., caused by the vacation and closing of parts of some 
streets and alleys. As the parts closed were several hundred feet dis- 
tant from her property her means of ingress and egress were merely 
impaired, not destroyed. The railroad company complains that the 
trial court refused to hold and to charge the jury that there could be 
no recovery for a damage not dififering in kind from that sustained 
by the gênerai public. The question is entirely one of local law, and 
is controlled by the décisions of the highest judicial tribunal of the 
State. The Constitution of Nebraska, adopted in 1875, provides that 
"the property of no person shall be taken or damaged for public use 
without just compensation." Article 1, § 21. Many décisions of the 
Suprême Court of that state construing this provision were reviewed 
by us November, 1906, in Mason City, etc., R. Co. v. Wolf, 78 C. C. A. 
589, 148 Fed. 961. They hold that the property owner may recover 
for ail spécial damage in excess of that to the community at large, that 
such damage may arise from a closing of public highways not contigu- 
ous to but distant from his property, and that the measure thereof is 
the différence between the values before and after the act complained 
of. They clearly sustain the action of the trial court in the case at bar. 
This is conceded, but it is contended that since then the state court has 
established a contrary rule. In December, 1906, Stehr v. Railroad 
Co., 77 Neb. 641, 110 N. W. 701, 124 Am. St. Rep. 872, was decided 
and the long-established doctrine was reaffirmed. That case is pre- 
cisely like the one at bar. It related to property in the vicinity of 
that of the plaintiff hère and claimed to hâve been damaged by the 
same closing of parts of distant thorouglifares. 

But it is contended that the still later cases of Enders v. Friday, 78 
Neb. 510, 111 N. W. 140, decided March, 1907, and Lee v. McCook, 
82 Neb. 26, 116 N. W. 955, decided June, 1908, show a reversai of 
opinion, and hold that there can be no recovery of damages which 
are the same in kind, though différent in degree, from those sustained 
by the community at large. Both thèse cases were suits by property 
owners to enjoin the closing of streets, and it must be said that the 
opinions contain language in the discussion of what is a recoverable 
damage which is directly in conflict with the doctrine which previous- 
ly obtained. Both opinions were by commissioners in aid of the 
labors of the Suprême Court, and the judgments were affirmed by 
the court for the reasons given. But in neither opinion was there a 
discussion of the prior doctrine nor a perceptible purpose to change 
it aside from the bare conflict of view. The other cases in Nebraska 
were not distinguished or referred to, and the précédents cited were 
for the most part the décisions of courts of other states. More than 
this, in June, 1907, after the Enders Case and before that of Lee, 
the case of Gillespie v. South Omaha, 79 Neb. 441, 112 N. W. 582, 
was decided by the commissioners and the judgment similarly affirmed 
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by the Suprême Court. Like the one at bar, it was an action for 
damages, and, while access to the private property was not destroyed, 
its convenience was greatly diminished and the amount of travel much 
reduced. It was held that the owner was entitled to recover. The 
Stehr Case was referred to with approval as containing a review and 
discussion of the authorities and a reconsideration of the question 
was therefore held unnecessary. In Kayser v. Railroad, 88 Neb. 343, 
129 N. W. 554, decided in January, 1911, a case similar in some re- 
spects to that of Gillespie, the Suprême Court of the state itself said 
that: 

"In estiniating the amount of damages sustaiued, the jury may take into 
aceouut every élément of annoyanee and dlsadvantage resultlug froai the 
improvement which would Influence an intending purchaser's estlmate of the 
market value of the property." 

Our sole province hère is to ascertain the law of Nebraska, and not 
independentiy of the local décisions to pronounce what it may be upon 
a gênerai considération of the authorities, including those of other 
States. We are not persuaded that that law as stated by us in the 
Wolf Case and later by the Suprême Court of Nebraska in the case 
of Stehr has been changed. If it were, we would expect to find a 
more explicit déclaration to that effect than we hâve observed. 

The judgment is affirmed. 



ST. LOUIS SOUTHWESTEEN RY. CO. OF TEXAS v. LEWELLEN BROS. 

(Circuit Court of Appeals, Fifth Circuit. December 26, 1911.) 

No. 2,20e. 

Cabbiees (§ 36*) — Interstate Commerce — Rates— Failube to File— Dam- 
ages. 

Interstate Commerce Act Feb. 4, 1887, e. 104, § 8, 24 Stat. .382 (U. S. 
Comp. St. 1901, p. 3159), provides that in case any comnion carrier sub- 
ject to the act shall do, cause to be done, or permit to be done, any act, 
matter or thlng in this act prohlbited or declared to be unlawful, or 
shall omit to do any act, matter, or tliing required by the act to be 
done, it shall be llable to any person injured for the full amount of 
damages sustalned, together with a reasonable counsel or attorney's fee, 
etc. Held that, where défendant failed to file and post an established 
rate between certain points in Texas in its office at one of them, and by 
reason thereof plalntlff was compelled to pay more freight on a ship- 
ment of cattle over defendant's railroad than he would bave beeu re- 
quired to pay under a compétitive rate in force over another route, 
plalntlff was entitled to recover the différence as damages, though the 
effect of such recovery would be to glve plaintiff a quasi rebate from the 
established rate over defendant's Une. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 95 ; Dec. Dig. 
§ 36.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Action by Lewellen Bros, against the St. Louis Southwestern Rail- 
way Company of Texas. Judgment for plaintifïs, and défendant 
brings error. Affirmed. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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H. B. Marsh, for plaintiff in error. 
J. A. Ward, for défendants in error. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PARDEE, Circuit Judge. Under section 6 of the interstate com- 
merce law, it was the duty of the St. Louis Southwestern Railway 
Company of Texas to file, print, and keep open for public inspection 
at its station or dépôt at Mt. Pleasant, Tex., and to keep the same 
posted in large type in two public and conspicuous places, the sepa- 
rately established rates, fares, and charges applicable to through ship- 
ments from Mt. Pleasant, Tex., to Mill Creek, 0kl. 

The case shows that the plaintiff in error had established as applica- 
ble to the rate on cattle from Mt. Pleasant, Tex., to Mill Creek, 0kl., 
a rate from Mt. Pleasant to Sherman, Tex., and that the same was 
Southwestern Tarifî Sheet, No. 1,241, Interstate Commerce Commis- 
sion No. 95, and that such established rate was not filed and kept 
open for public inspection and posted in the station at Mt. Pleasant, 
and that, in conséquence thereof and because such established rate 
could not be found in the station or dépôt, the agents of the railway 
Company at Mt. Pleasant gave to the défendants in error a much 
lower rate on cattle from Mt. Pleasant, Tex., to Mill Creek, Okl., 
than such established rate required, and lower than the compétitive 
rate on cattle shipments over the Missouri, Kansas & Texas Railway 
from Pittsburg, Tex., in the same locality as Mt. Pleasant, to Mill 
Creek, Okl., which lower rate was accepted and paid by the défend- 
ants in error for the shipment of 28 cars of cattle from Mt. Pleasant, 
Tex., to Mill Creek, Okl., and that at Mill Creek, Okl, the railway 
company's agents compelled the défendants in error to pay a through 
rate according to the separately established rate, Southwestern Tariff 
Sheet, No. 1,241, as applicable to through shipments from Mt. Pleas- 
ant, Tex., over the plaintiff in error's railway, to Sherman, Tex., 
which through rate was much higher than the through compétitive 
rate from Pittsburg, Tex., to Mill Creek, Okl., over the Missouri, 
Kansas & Texas Railway. 

Section 8 of the interstate commerce act provides as follows: 

"That in case Rny rommon carrier subject to the provisions of this act 
shall do, cause to be done. or permit to be doue, any act, matter or thing in 
this act prohil)ited or declared to be imlawful. or shall omit to do any act, 
luatter or thing in this act required to be donc, such conimon carrier shall 
be liabfe to the person or iJersons iujured thereby for the full auiotmt of 
damages sustained in conséquence of any such violation of the provisions 
of this act, together with a reasoiial)le counsel or attorney's fee, to be fixed 
by the court in every case of recovery which attorney's fee shall be taxed 
and collected as part of the costs in the case." 

This suit was brought under above section, charging omission of 
the filing and posting of the established rate, Sotithwestern Tarifî 
Sheet, No. 1,241, from Mt. Pleasant, Tex., to Sherman, Tex., to 
recover as damages the différence between the rate actually paid be- 
tween Mt. Pleasant, Tex., and Mill Creek, Okl., and the compétitive 
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rate over the Missouri, Kansas & Texas Railway from Pittsburg, 
Tex., to Mill Creek, Okl., charging that such damage proximately 
resulted because of the failure to print, file, and keep open for pub- 
lic inspection and posted at Mt. Pleasant, Tex., the separately èstab- 
lished rate applicable to through shipments from Mt. Pleasant, Tex., 
to Sherman, Tex. 

The case was tried by a jury under prôper instructions with re- 
gard to the duties of the plaintiff in error under the Interstate com- 
merce act and as to the rule of damages and the proximate cause 
thereof. The contention in this court is that, although the damages 
claimed were actually suffered, they cannot be hère recovered, be- 
cause to allow them would be in effect to permit the transportation 
of défendant in error's cattle over the plaintiff in error's railway at 
less than the fixed and established rates therefor; citing Gulf, Col- 
orado & S. F. Ry. V. Hefley, 158 U. S. 102, 15 Sup. Ct. 802, 39 h- Ed. 
910; Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242, 26 Sup. Ct. 
628, 50 L. Ed. 1011; Texas & Pacific Railway Company v. Abilene 
Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553 ; Texas 
& Pacific Ry. Co. v. Cisco Oil Co., 204 U. S. 449, 27 Sup. Ct. 358, 
51 L. Ed. 562. In our opinion thèse cases are not applicable so far 
as to control the instant case. It may be that to permit a recovery 
the défendants in error will incidentally hâve and receive a lower rate 
on the shipment of their Cattle over the plaintiff in error's line than 
the established rate over that line, but the défendants in error were 
not compelled to ship their cattle over that line, but could bave shipped 
over the compétitive line at a much lower rate, and would hâve so 
shipped but for the négligence accompanied by false représentations 
of plaintiff in error's agents. 

It necessarily folio ws from the verdict of the jury that the plain- 
tiff in error failed to comply with the provisions of section 6 of the 
interstate commerce act ; that as a proximate resuit thereof défend- 
ants in error were made to pay a higher price for the transportation 
of their cattle than the actual compétitive rate from the same neigh- 
borhood to the same destination. That the plaintiff in error should 
pay thèse damages seems to follow from the letter and spirit of sec- 
tion 8 of the interstate commerce law, although the indirect resuit 
may be that the défendants in error thereby get a quasi rebate from 
the established rate over the plaintiff in error's line, but not a re- 
bate from the rate of which they could and would bave availed them- 
selves but for the plaintiff in error's négligence, and which rate was, 
we assume, a fair, reasonable, and just rate, available to ail shippers 
of cattle in the locality. In Texas & Pacific Ry. Co. v. Cisco Oil 
Mill, supra, after declaring that the posting of tariffs in two public 
and conspicuous places in every dépôt, etc., plainly had for its ob- 
ject the affording of spécial facilities to the public for ascertaining 
the rates actually in force, the court afterwards says: 

"Whether by the failure to post an established schedule a carrier became 
subject to penalties provided in the act to regulate commerce, or whether if 
damage had been occasloned to a shipper by such omission, a right to re- 
cover on that ground alone would hâve obtained, we are not called upon in 
thls case to décide." 
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This means at least that up to 204 U. S., 27 Sup. Ct., 51 t. Ed., 
the Suprême Court had not decided the question, and we hâve been 
cited to no décision since. 

To give full effect to section 8 of the interstate commerce law, it 
is necessary to hold that in this and similar cases the party injured 
and damaged by the failure of a carrier to comply with the plain re- 
quirements of section 6 as to advising the pubUc of established rates 
should be allowed to recover his actual damages, although thereby 
may follow incidentally — not to say remotely — a quasi réduction f rom 
a high and unreasonable and unpublished, though established, rate 
which the carrier foisted on the shipper. 

And in our opinion it would be unreasonable and unjust to hold 
the shipper as knowing and bound by a rate the carrier has not pub- 
lished and otherwise conceals because the same is in a certain sensé an 
established rate under the interstate commerce act, and at the same 
time deny the shipper the damages directly resulting f rom the failure 
and neglect of the carrier to post the rate as required by the express 
terms of the same act. 

iThe judgment of the Circuit Court is affirmed. 



CHANDLER v. ANDREWS. 
(Circuit Court of Appeals, Second Circuit December 11, 1911.) 

No. 18. 

1. Tkial (§ 340*) — Verdict— Amendment—Powib to Make. 

Where the jui-y returned a verdict for plaintifï on a speoified caufe of 
action wlthout finding on other causes of action subiuitted, the trial 
judge properly refused, after the Jury had been dlscharged, to ameiid 
the verdict to show a finding for défendant on the other causes of action, 
no attempt having been niade to hâve the jury interrogated as to their 
finding on them. 

[Ed. Note,— For other cases, see Trial, Cent. Dlg. §§ 795-799; Dec. 
Dig. § 340.*] 

2. Featjd (§ 58*) — Sale— MisEEPRESENTATioNS— Value or Feope^tt— EvB- 

DENCE — SUIIFICIENCT. 

In an action for Inducing plaintiff to purchase bonds under false lep- 
resentations, évidence held to sustain a finding that the bonds were 
Bot worth what plaintiff pald for them. 

[Ed. Note. — For other cases, see Fraud, Dec. Dlg. § 58.*] 

8. Feaud (§ 59*) — Sale— MiSREPKESENTATioNs— Measure ov Damage. 

In an action for inducing plaintiff to purchase bonds under false rep- 
résentations, it was error to instruct that plaintlff's measure of dam- 
ages was the différence between the actual value of the bonds and what 
their value would hâve been if the représentations had not been untrue 
and to refuse to Instruct that the measure was the différence between 
the contract prlce and the actual prlce. 

[Ed. Note. — For other cases, see Fraud, Dec. Dig. § 59.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

*For otliar caiu M* hub* topie * i nhubib lu Dm. t Am. Oigi. 1907 ta date, & Rep'r Indexe* 
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Action by Emma D. Andrews against Alfred N. Chandler. From 
a judgment for plaintiff, défendant brings error. Reversed. 

P. S. Russell, for plaintiff in error. 

W. M. Geer, Jr., for défendant iii error. 

Before LACGMBE, COXEy and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintiff sued to recover damages 
arising out of the purchase by her from the défendant of eight différ- 
ent investments induced, as she allèges, by his false and fraudulent 
représentations upon which she relied. One of thèse investments con- 
sisted of eighteen $1,000 bonds of the Westchester Traction Com- 
pany, bought March 16, 1904, at 95 per centum. 

The verdict of the jury was "for the plaintiff in the matter of the 
Westchester Traction Company, for $17,515." It was a sealed verdict, 
the jury having retirëd the afternoon before and attended the next 
morning to be présent at the opening and reading of their verdict. 
When it was read the sixth juror stated that he had some remarks to 
make, whereupon the jury was polled, and each of the other eleven 
answered that he found for the plaintiff in the amount that appeared in 
the sealed verdict. The sixth juror answered that he "found for the 
plaintiff with some further remarks he wished to make." The fol- 
lowing colloquy ensued : 

"The Court: This Is the verdict of the jury. There is not any criticism, 
Is there? The Sixth Juror: Yes ; there is. The Court: The court vvill 
not hear any criticism. Ask the juror how he fiuds. The Clerk; Robert 
Coleman, how do you flnd? The Sixth Juror: I signed that verdict; yes, 
sir." 

As soon as the jury was polled defendant's counsel asked to be 
allowed to examine juror No, 6 on the question as to whether he has 
or has not agreed with the varions other members of this jury upon 
the verdict as rendered hère. This request was denied and exception 
reserved, but such déniai has not been assigned as error. 

[1] On the afternoon of the same day, the jury having in the mean- 
time been discharged, defendant's counsel moved to amend the ver- 
dict by adding the words "and for the défendant on ail other causes 
of action set forth in the complaint." This motion was also denied, 
and such déniai constitutes one of the assignments of error. 

We think this assignment is without merit. The verdict was in- 
complète in not containing any express finding as to seven of the causes 
of action. It would hâve been entirely proper for the court to bave 
interrogated the jury specifically as to their finding on thèse seven 
causes of action, and thereupon the verdict might hâve been amended 
to express the conclusions of the jury. It might hâve been error to 
refuse thus to interrogate the jury, if either side had asked to hâve it 
done. But no such request was made and we are clearly of the opin- 
ion that the trial court had no power to amend the verdict of the jury, 
after they were discharged, upon a mère guess as to what their finding 
was upon matters touching which they had not expressed themselves. 

[2] Défendant contends that the court erred in not directing a ver- 
dict in his f avor, on two grounds : First. That the case was devoid 
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of proof that défendant knew of the alleged falsity of the représenta- 
tions. Direct proof of an individual's mental processes is rarely avail- 
able; there was suitîcient in the case to warrant tlie jury in inferring 
knowledge on his part from facts in proof ; that is if they discredit- 
ed his own testimony. Second. That there is no proof that the bonds 
sold were not on March 16, 1904, worth dollar for dollar what the 
plaintifï paid for them. We think the jury were warranted in finding 
the opposite of this proposition from the testimony in the case. This 
is more fully discussed infra. 

[3] Error was committed in instructing the jury as to the measure 
of damages. The court charged that, in the event of recovery, the 
plaintiiï "is entitled to an award of the différence between the actual 
value of the bonds and what their value would hâve been if the rep- 
résentations had not been untrue." This is the rule in the New York 
courts, and indeed in most of the states. See citations in 20 Cyc. 133. 
The Suprême Court, however, has prescribed a différent measure of 
damages, which is, of course, controlling on the fédéral courts. Smith 
v. Bolles, 132 U. S. 125, 10 Sup. Ct. 39, 33 h. Ed. 279; Sigafus v. 
Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113. Exception was 
reserved to this part of the charge and to a refusai to charge that 
"the measure of damages, if any be found, shall be the différence be- 
tween the contract price and the actual price," which is the form ap- 
proved in Smith v. Bolles. 

It is conceded by plaintiff that this was error, but she contends that 
such error could not hâve prejudiced the rights of défendant, and 
consequently affords no ground for reversai. 

The verdict of the jury was for the exact amount plaintiff paid for 
the bonds; therefore it is apparent that they found the bonds to be 
wholly worthless. The question was as to the value of the bonds on 
March 16, 1904, and there was much testimony about conditions then 
existing. The jury had a right to deduce a value for the bonds from 
évidence of the character and condition of the railroad before that 
date and after it. On the one side it is contended that the bonds had 
no value, because the old Ossining Road which the Westchester Trac- 
tion Company had purchased depended for a future value upon being 
linked up with other roads to make a through route between more ex- 
tended terminais. It was bought from a receiver for $33,000, in 1901. 
It consisted of a single track overhead trolley road two and a half 
miles long with five closed and three open cars, secondhand when 
originally purchased, a brick power house containing boilers, dynamo, 
and repair shop. The fares collected in 1900 were $8,000 odd. The 
same in 1901 and about $15,000 in 1905. There was no record of the 
fares in 1903 and 1904. The property progressively ran down while 
operated by the Westchester Traction Company until it was sold by a 
receiver in 1908 for $2,700, there being then at least $300,000 of bonds 
outstanding. On the other side it is urged that in 1904 the old Ossin- 
ing Road, although physically worth little, had its franchise, not yet 
attacked by the Attorney General, and the Westchester Traction was 
either turning the cash it received for its bonds into a connection 
192 F.— 35 
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which might make it valuable, or still held in its treasury the cash 
received from those bonds. 

Upbn the whole testimony the verdict could not be set aside as 
against the évidence, if it found that the bonds had a substantial 
value in 1904; nor if it found that they had no value then. 

If we were satisfied that the jury vi^ere not misled as to the real 
question before them, viz., the value of the bonds on March 16, 1904, 
we might reach the conclusion that the error in the instruction as to 
the measure of damages was not prejudicial. But we feel no such 
assurance; they must hâve been confused as to the time at which 
value was to be determined. In the course of the charge the court 
said to the jury: 

"It is perfectly true that lu the future thèse bonds may hâve a value, 
Indeed, hâve a value now. It is for you to say whether they hâve a value, 
on thls testimony." 

It may be indicative of what the jury understood this instruction to 
mean that, at the close of the charge the sixth juror asked : 

"If we décide that the stocks (bonds) hâve no présent value, how can we 
décide as to No. 7 (the Westchester Traction bonds)?" 

To which the court replied : 

"If you cannot come to any conclusion that ends it." 

Shortly thereafter the défendant requested the court to charge "that 
the receivership (of Westchester Traction in 1908) does not in itself 
prove worthlessness (of the bonds)." This request was refused, and 
its refusai may very well hâve misled the jury. We are not satisfied 
that the conceded error in the charge as to measure of damages was 
not prejudicial to défendant. 

Judgment reversed. 



FIRST NAT. BANK OF MT. VEENON, WASH., v. NATIONAL PARK 
BANK OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 12. 

Banks and Banking (§ 189*) — Deafts— Impbopeb Issuance— Notice— Pay- 
MENT IN Due Course. 

PlalntifC bank, doing business at Mt. Vernon, Wash., mantalned a d&- 
poslt with défendant as Its New York correspondent, and, having elect- 
ed L. as its président, notifled défendant of liis signature, and that he 
had authority to sign drafts against balances held for the crédit of plain- 
tifiC bank. Thereafter L., for an unauthorized purpose, drew a drat't 
against plaIntifC's account with défendant, which was regular in every 
way, except that It was dated at "Billlngs, O. T., June 6, 1902," In- 
stead of at Mt. Veruon, and thls draft, being received In due course and 
belng for less than the amount of plaintllï's deposit, défendant paid. 
Held, that the fact that the draft was on a blank Intended for the cus- 
tomers of the payée, a Billlngs bank, and was dated at Billlngs, was 

*Far other cases see eame topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not so Indicative of fraud as to put défendant on inquiry; and hence 
plaintiff could not recover tbe amount of the draft from défendant. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 
729-732; Dec. Dig. § 189.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the First National Bank of Mt. Vernon, Wash., against 
the National Park Bank of New York. From a judgment (175 Fed. 
881) dismissing the complaint, plaintiff bring^ error. Affirmed. 

Thomas B. Hardin, for plaintiff in error, 
Louis F. Doyle, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The plaintiff is a corporation engaged in 
carrying on the business of banking at Mt. Vernon in the state of 
Washington. The défendant is engaged in similar business in New 
York City and for several years prior to the transaction in question 
had acted as the Eastern correspondent of the plaintiff, receiving its 
deposits and honoring its drafts. 

On June 9, 1902, the défendant received and paid in the due course 
of business the following draft, the plaintiff having on deposit a sum 
in excess of $6,000: 

"First National Bank 
"No. Billings, O. T., June 6, 1902. 

At sight pay to the order of First National Bank, Billings, Okla., $6000, 
six thousand & no/100 dollars with exchange value received and charge to 
account of First National Bank Mt. Vemou, Wash. 

"Charles H. Lyon, Prest. 
"To National Park Bank, New York, N. Y." 

At the time this draft was drawn Lyon was actually président of 
the Mt. Vernon bank and this fact had been communicated to the 
défendant by the following letter: 

"Mt. Vernon, Wash., March 21, 1902. 

"National Park Bank, New York City — Gentlemen: You will flnd below 
the signature of Mr. Chas. H. Lyon who has been appointed président of this 
bank, Mr. Chas. Olary having reslgned that position. Mr. Lyon has author- 
Ity to sign drafts against balances held for the crédit of this bank by its 
correspondents. 

"Very truly, R. G. Hannaford, Oashier." 

"[Signature] Chas. H. Lyon, Prest." 

The by-laws of the Mt. Vernon bank contained the following pro- 
visions : 

"Ail contracts, checks, drafts, etc., for this bank, and ail receipts for cir- 
culating notes received from ComptroUer of the Currency, shall be signed 
by the président or cashler." 

The plaintiff dénies liability for the draft on the ground that it was 
unauthorized and irregular and not connected with the business of 
the bank, and demands judgment for $6,000 and interest. We hâve 
then a draft drawn by a Western bank upon its New York corres- 

*For other cases see same topic & S ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pondent vvhich has funds to the crédit of the drawer in excess of 
the amount of the draft, which is signed by the président of the bank, 
who is invested with ample authority so to sign. 

The question presented for décision is whether wh'en such a draft, 
though fraudulent in its inception, is presented for payment through 
the ordinary banking channels, the drawee,' if wholly ignorant of the 
fraud, is hable if he pays the draft. We are clearly of the opinion 
that he is not Hable. To render him liable he must know of the fraud 
or the circumstance must be such as to put him upon inquiry. 

The fact that the draft was upon a blank intended for the use of 
the customers of the Billings bank and the fact that it was appar- 
ently drawn at Billings are perfectly compatible with honesty and a 
finding that they were indicative of fraud or were so suspicions as 
to put the défendant upon inquiry would be wholly without support. 
It is easy to imagine niàny situations where such a draft would be 
necessary and proper For instance, the président, with ample author- 
ity from his directors, may hâve gone to Billings to settle a con- 
troversy or to purchase property for the bank with the fuU expecta- 
tion of ail concerned that if he succeeded he was to make the pay- 
ment on the spot. The défendant was justified in assuming that the 
draft was honestly drawn. There was no proof that it was actually 
drawn at Billings, but assuming, that it was drawn there, there is, as 
we hâve seen, nothing in that circumstance to excite suspicion. The 
initial fault was that of the plaintifï in electing an unworthy man as 
its président. The loss which followed can be traced directly to that 
action. The attempt of the plaintiff to saddle the loss occasioned by its 
own négligence or misconduct upon the défendant is without justifica- 
tion. Had the défendant stopped the payment of the draft its act 
would hâve been unprecedented. Banking business cannot be trans- 
acted if surrounded by such limitations as are suggested in the plain- 
tiff's brief. We think that when the National Park Bank received the 
draft signed by the président of its correspondent, it took the only 
rational course and paid it. 

At the close of the testimony both parties moved for the direction 
of a verdict. Though the plaintifï reserved the right to go to the 
jury if its motion were denied, it did not thereafter renew its request 
and there is no exception which présents the question in this court. 

The judgment is aiïirmed with costs. 



CAMERON V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 50. 

1. Perjuey (§ 2*) — Statutory Immunity. 

, liev. Ht. § Seo (U. S. Cpnip. St. 1901, p. 6(il), whicli provideis that év- 
idence given in a judleial proceeding sliaJl not be used against witness 
in any fédéral court, but tbat the section shall not exempt bim from 
prosecution for pei',1ury in glving such évidence, does not prevent pros- 
ecution for perjury in a bankruptey proceeding, nor does it prevent in- 

*For otber cases see same topjc & § nuMbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indeies 
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trodiK-tion in support of tlie charse, iiot only of the false statemeut, 
but such othei- parts of accused's testimony as necessary to make the 
charge intelligible. 

[Ed. Note. — For other cases, see Perjury, Dec. Dig. § 2.*] 
2. Bankeuptcy (§ 23(j*) — Examisation of Peksons— Whex IIearing May be 
Had. 

A proeeedins uiuler Bankruptcy Act July 1. 1898, c. oil, § 21a, 30 Stat. 
552 (V. a. Comp. St. 1901, p. 3430) for the examination of persons con- 
cerning the acts or property of bankrupt may be had prlor to the ad- 
judication. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 236.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Albert B. Cameron was convicted of perjury, and he appeals. Af- 
fîrmed. 

On writ of error to review a judgment convicting the défendant of 
perjury committed in the course of bankruptcy proceedings instituted 
against the Knickerbocker Piano Company. The défendant was sen- 
tenced to one year's imprisonment in the penitentiary at Blackwell's 
Island, N. Y. 

Howard S. Gans, for plaintiff in error. 

Henry A. Wise, U. S. Atty., and Isaac Levy, Asst. U. S. Atty. 

Before LACOAdBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. [1] The défendant was convicted upon 
two indictments for perjury, consoHdated by order of the court. The 
fîrst indictment charges the défendant with swearing falsely, before a 
commissioner appointed under 21a of the bankruptcy act, that shortly 
before the filing of the pétition in bankruptcy against the Knicker- 
bocker Piano Company he sold eight pianos to William C. Smith, after 
considérable bargaining between him and Smith. 

The second indictment charges the défendant with perjury in swear- 
ing before the référée in bankruptcy that he had not been able to ob- 
tain the address of William C. Smith and had never known the said 
address. 

Both of thèse statements were shown to be material to the matter 
under investigation and proof was submitted which amply justified 
the jury in fînding that they were false and known by the défendant 
to be false at the time he made them. 

The commissioner and référée were each regularly appointed un- 
der the provisions of the bankruptcy act and each was authorized to 
administer oaths and hear testimony. 

It is urged for the défendant that his rights were infringed by the 
introduction of his testimony in the bankruptcy proceeding which 
was in violation of the provisions of section 860 of the U. S. Revised 
Statutes (U. S, Comp. St. 1901, p. 661), which was in force at the 
time, but has since been repealed. This section is as follows : 

"No pleading of a party, nor any discovery or évidence obtained from a 
party or witness by nieans of a judicial proceeding in this or any foreign 
country, shall be glven in évidence, or in any mauner used against him or 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his property or estate, In any court of the United States, In any crimlnal 
proceeding, or for the enforcement of any penalty of forfelture: Provided, 
that this section shall not exempt any party or witness from proseeution 
and punishment for perjury committed in dlscovering or testifying as afore- 
sald." 

It provides, in substance, that in criminal cases the testimony of 
the défendant, if given in a judiciâl proceeding shall not be used 
against him in a court of the United States. If the statute stopped 
at this point it is manifest that the fédéral courts would be powerless 
to punish the crime of perjury if the statute were strictly construed ; 
hence the proviso making it inapplicable to the crime of perjury. 
Where perjury is charged, the alleged perjurious testimony must, from 
the nature of the case, be produced together with such other parts of 
the statement of the witness as are necessary to remove any doubt or 
ambiguity which might exist as to the time, the place and the individ- 
uals referred to by him. 

It was therefore proper under the second indictment to read such 
portions as were necessary to identify the Smith referred to as the 
person who bought the pianos and whose address was alleged by the 
défendant to be unknown to him. 

The parts introduced were the alleged false statements and such 
other portions as were essential for this identification and tended to 
show that the witness f ully understood the nature of his testimony 
and that it related to William C. Smith of St. Nicholas avenue and to 
the property of the bankrupt piano company. 

The Smith whose address the défendant sworé was unknown to 
him was William C. Smith, who lived at 384 St. Nicholas avenue. 
That the place of his résidence was known to the défendant on August 
30, 1909, is demonstrated by the fact that on that date he wrote a 
letter to A. M. Stewart of Indianapolis in which he says, inter alia : 

"Our Company went into the liands of a reeeiver yesterday. On Satur- 
day we liad to raise some money for counsel fées, and we sold three Stew- 
art pianos to W. C. Smith of 384 St. Nicholas avenue, New York." 

That the défendant testified as charged in the indictments is not 
disputed and the question whether the testimony was false and known 
to be false at the time was fairly submitted to the jury. 

As section 860 of the Revised Statutes was in force when the per- 
jury was committed, we think the défendant entitled to the immunity 
which it guarantees, but, as before stated, we are of the opinion that 
the statute left unafïected the right to prosecute for perjury and to 
introduce in support of the charge not only the false statement, but 
such other parts of the defendant's testimony necessary to make the 
charge intelligible. 

[2] The defendant's contention that the proceeding before the com- 
missioner prior to the adjudication was unauthorized is not well taken. 
It is well settled in the Southern district of New York, at least, that 
such hearings are valid. In re Fleischer (D. C.) 151 Fed. 81; In re 
Bick (C. C.) 155 Fed. 908; Wechsler v. U. S., 158 Fed. 579, 86 C. 
C. A. ZT; Skubinsky v. Bodek, 172 Fed. 332, 97 C. C. A. 116, 24 L. 
R. A. (N. S.) 985, holds to the contrary, but we think the dissenting 
opinion of Judge Buffington correctly interprets the law. 
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We are unable to find in the record support for the contention that 
the testimony before the commissioner was used to sustain the charge 
of perjury before the référée and vice versa. 

The able and comprehensive brief of the défendant argues several 
questions which are not sufficiently presented by exception and as- 
signment. We hâve, however, examined the record with care and 
are unable to find any error which will justify us in reversing the 
judgment. 

No one, we think, can read this record without being persuaded 
that the two essential facts hâve been proved beyond a reasonable 
doubt. 

First, that the défendant, under oath, made the statements charged 
in the indictments. 

Second, that the statements were f aise. 

The judgment is affirmed. 



NEW ENGLAND NAVIGATION CO. v. LULIANO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 120. 

1. Appeal and Eeeob (§ 260*) — Exceptions to Evidence— Sufficiency. 

Sufflcient exceptions were taken to a notice of personal injury offered 
in évidence under an employer's liabllity act (Laws N. Y. 1902, c. 600), 
where the trial court, after Iiaving the notice inarked for identifica- 
tion, reserved any ruling as to its sutHcIency, where, when the notice 
was offered in évidence just before summing up by plaintiff's counsel, it 
was objected to as being insufficient, where the trial court graiited "ex- 
ception to the admission of testimony as to the service of that exhib- 
it or as complying with the statute," and where défendant exeepted to 
refusai to direct a verdict in its favor. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1503- 
1515; Dec. Dig. § 260.*] 

2. Mastee and Servant (§ 252*) — Employeb's Liability Act— Notice of In- 

JUKY— Sufficiency. 

A notice to a navigation company, that an employé was injured be- 
cause "certain material was eaused and permitted to fall upon and in- 
jure" him while he was at work on a pier, is Insufficient, under the em- 
ployer's liability act (Laws N. Y. 1902, c. 60O), requiring a notice of 
injury to set forth the circumstanees thereof. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 252.*] 

3> Master and Servant (§ 278*) — Injcry to Employé— Négligence— Evi- 
dence— Sufficiency. 

In an action against a navigation company for injury to employé, 
eaused by a baie of cotton falling upon him while he was trucking baies 
on a pier, évidence held insufficient to show négligence of the company. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 278.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of New York. 

Action by Nicola Luliano against the New England Navigation 
Company. Judgiment for plaintiff, and défendant brings error. Re- 
versed. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charles M. Sheafe, Jr. (Nathaniel S. Corwin, of counsel), for plain- 
tiff in error. 

Thomas J. O'Neill, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. This record contains the removal bond, which is 
of no importance hère, but, strange to say, does not set forth the 
charge of the court. Had it been printed, it would hâve been easier 
for us to détermine what issues were sent to the jury. 

The action was brought to recover for personal injuries sustained 
by the plaintiff while working in defendant's employ at Pier 19, North 
River, New York. The complaint is manifestly drawn to set up a 
cause of action under the New York employer's Habihty act (chapter 
600, Laws of 1902). The négligence asserted is charged in tlie lan- 
guage of the statute, and it is expressly averred that prior to the com- 
mencement of the action plaintiff caused to be served upon défend- 
ant "a notice in conformity with chapter 600 of the Laws of 1902, 
setting forth the time, place, and circumstances under which he was 
injured, as hereinafter complained." 

[1,2] The bill Si exceptions indicates that the case was tried as 
one arising under the statute, The first thing donc by the plaintiff's 
counsel was to prove the service of a written notice and to offer such 
notice in évidence. The court had it marked for identification and re- 
served any ruiing as to "its sufficiency as a notice under the New York 
statute" until later. The very last thing which the same counsel did 
before summing up was to offer such exhibit in évidence. It was 
objected to as not a sufficient notice, on authority of Finnegian v. N. 
Y. C. Co., 194 N. Y. 244, 87 N. E. 424, 21 h. R. A. (N. S.) 233. 
Plaintiff's counsel contended that "it was not like the Finnegan Case." 
The court admitted it in évidence "as the notice served for what it 
it worth," giving défendant "an exception to the admission of tes- 
timony as to the service of that exhibit or as complying with the stat- 
ute." Défendant asked for direction of a verdict in its favor, which 
was denied, and exception to such déniai granted. 

There are certainly sufficient exceptions to entitle défendant to 
présent the question as to sufficiency of the notice to this court. The 
notice reads as f oUows : 

"Please take notice that I, the undersigned, was injured while in your 
employ on l'ier 19, North River, New York, on April 4th, 1007, and I was 
especially injured to my leg, whicli was brokeu, and my l)ody was other- 
wise injured, and I sustained a serions and permanent shock to my nervous 
System ; that said injuries were caused without any négligence on my part 
in any wise contrlbuting thereto. but solely by your négligence, in that, as 
my master, you failed to furnish me witli a reasonably safe place, appli- 
ances, ways, works, api)aratus, and machinery, and in connection with which 
to work, and failed to safeguard, inspect, and keep safe tlie same, and 
knowingly employed and retained incompétent foremen and coworkmen to 
guide, direct, and assist me in the performance of my work, and failed to 
fornuilate, promulgate, and enforce proper ruies and régulations for my safe- 
ty and the safety of my said co-employés, and in that your employés charged 
with and exercising superintendence over me negligently and carelessly con- 
ducted themselves in connection with said aets of superintendence, as a re- 
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suit of a]] of which certain material was caused and permitted to f ail upon 
and injure me, as aforesaid." 

This was an insufiScient notice under the statute (Logerto v. Cen- 
tral Building Company, 198 N. Y. 390, 91 N. E. 782), and closely 
resembles the one condemned in that case. It enumerates at length 
ail the possible statutory grounds of Rability, but the only allusion 
to the accident or cause of injury is in the few concluding words : 

"Certain material was caused and permitted to fall upon and injure me." 

The notice gives no intimation whatever as to whether there was 
a giving way of the handle of a bag or other réceptacle in which coal 
was being loaded into the bunkers or ashes being removed from the 
fire room, or whether the breaking of a tackle caused the fall of a 
staging on which men were at work putting a patch on the plates of 
a ship, or whether the fall or guy rope of a derrick boom parted, or 
its goose neck broke, or whether a donkey engine which was operating 
an apparatus for hoisting cargo aboard broke down or was mishan- 
dled. Had the plaintifï himself written the notice, he would no doubt 
hâve stated that he was injured by the falling of a baie of cotton, 
which cotton other persons were piling upon the pier. This simple 
statement would hâve given much more information than can be ob- 
tained from the document prepared by the lawyer. 

The cause of action being upon the statute, and plaintiff failing to 
prove the prerequisite to recovery which the statute makes essential, 
défendant was entitled to hâve the cause taken from the jury and 
decided in his favor. 

[3] Plaintiff states in his brief that the case was sent to the jury 
upon common-law questions of liability. Payne v. N. Y. S. & W., 
201 N. Y. 436, 95 N. E. 19. Défendant upon the argument asserted 
that this statement was inaccurate. There is nothing in the record 
to sustain it. But, assuming that the statement is correct, there was 
not sufïicient in the évidence to warrant sending the case to the jury. 

The complaint is as vague as the notice touching the accident or its 
cause. The proof is that, while plaintiff was trucking cotton baies 
on the pier in question, a baie fell upon him and injured him. What 
baie it was, how it happened to fall, where it fell from, whether from 
the top of a pile or midway on the pile, there is nothing to show; 
nothing, in short, to show négligence on the part of the défendant. 
It is said that the accident happened because the baies were piled up 
on their ends, instead of flat, and that this was a dangerous way to 
pile them. There is no allégation in the complaint that they were so 
piled up, that such method was dangerous, or that it caused the ac- 
cident. The only testimony from which it is argued that it was dan- 
gerous came from a longshoreman, who says that he has usually seen 
cotton baies piled "on the flat." We cannot assume that the way 
adopted by the défendant was dangerous, in the absence of ail testi- 
mony in that regard. 

We hâve examined the record to find any plausible theory upon 
which this verdict can be supported, and find none. The proof shows 
that plaintiff was injured by having a cotton baie fall on him, but that 
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is ail. There is not a partide of proof to show that défendant was 
guilty of any act of omission or commission whieh produced the in- 
jury. 
Judgment reversed. 



BAIxDWIN V. CHICAGO, B. I. & P. RT. CO. 
(Circuit Court o^ Appeals, Eighth Circuit. November 21, 1911.) 

No. 3,416. 

1. Appeal and Eebor (§ 1099*)— Questions Reviewable — Second Appeal. 

The décision of an appellate court becomes the law of the case, and 
the légal effect of évidence once determined will not be reconsidered, 
where, without material change, it is again brought to the court on a 
second appeal or \Vrit of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4370- 
4379; Dec. Dig. § 1099.*] 

2. Mastbr and Servant (§ 289*) — Action for Injubt to Servant on Teack 

. — contributoby negligence. 

The testimony of a witness that an employé engaged in repair worls 
on a railroad bridge, who vcas struck and killed while walking on the 
ties by a train whlch approached him from behind at a négligent rate 
of speed,, looked back three tlmes while walking the last 100 f eet, but 
did not appear to see the train until the third time, when he attempt- 
ed to escape, that the view of the train was obstructed by sinoke, aild 
that no bell was rung norwhlstle blown, was sufflcient to reqiiire the 
submission to the jury of the question of contributory négligence. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. §§ 
1089-1132; Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Action by Jane Baldwin, administratrix of the estate of Henry 
Baldwin, deceased, against the Chicago, Rock Island & Pacific Rail- 
way Company. Judgment for défendant, and plaintifï brings error. 
Reversed. 

W. J. Connell, for plaintiff in error. 

J. L. Parrish (W, D, McHugh and Carroll Wright, on the brief), 
for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and DYER, Dis- 
trict Judge. , 

HOOK, Circuit Judge. The administratrix sued the railway Com- 
pany for negligently causing the death of Henry Baldwin, her hus- 
band. A judgment in her favor was reversed by this court upon the 
ground that the eyidence showed the deceased was guilty of contrib- 
utory négligence, and the case was remanded for a new trial. 90 C- 
C. A. 630, 164 Fed. 826. Upon the conclusion of the évidence at the 
second trial, the trial court directed ,a verdict for the„çompany for the 
same reason as that which prevailed hère before. /The administratrix 
then prosecuted this writ of ; ei;ror. The only question presented for 
our considération is whether the court rightfuUy directed the verdict. 

•For otter casea see same toplo & § numSkb in Dao. & Am. Digs. 1907 to date, & Rep'r Indexes 
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There is no doubt or controversy as to the négligence of the Com- 
pany. Baldwin was superintending the work of 35 or 40 men en- 
gaged in making repairs of the Union Pacific bridge across the Mis- 
souri river between Omaha, Neb., and Council Bluffs, lowa. The 
défendant and other railroad companies were using the bridge in the 
opération of their trains while the repairs were being made. The 
Union Pacific Railroad Company, the owner of the bridge, had pub- 
lished a bulletin giving notice of the repairs, and requiring that the 
speed of ail trains while crossing the bridge be reduced so as not to 
exceed four miles per hour. West-bound trains were required to be 
under full control, and to be prepared to stop when approaching the 
east or lowa end of the bridge. The défendant company was sub- 
ject to the requirements of this bulletin. On the occasion in question 
a west-bound train belonging to it came upon the bridge at a speed of 
20 or 25 miles per hour, overtook Baldwin, who was fleeing for saf ety, 
and knocked him off. His injuries caused his death shortly after- 
wards. It is claimed by the company that the évidence at the second 
trial showed as matter of law that he did not take proper précautions 
for his own safety, and also that in that particular it is substantially 
the same as when the case was hère before. It is therefore urged that 
the case is controlled by the former opinion of this court. 

[1] It is the settled doctrine that a second appeal to the same ap- 
pellate court cannot be made to perform the office of a pétition for 
rehearing or a bill of review, and that the légal effect of évidence once 
determined will not be reconsidered where, without material change, 
it is again brought to the court. The first décision becomes the law 
of the case, and controls its future fortunes. Mutual Reserve Fund 
Life Ass'n v. Ferrenbach, 75 C. C. A. 304, 144 Fed. 342, 7 L. R. A. 
(N. S.) 1163; Great Northern Ry. Co. v. Telegraph Co., 98 C. C. A. 
193, 174 Fed. 321. But was there not additional évidence at the sec- 
ond trial sufficient to withdraw the case from the opération of the 
rule? It plainly appears from the opinion of this court that its con- 
clusion on the first appeal was rested upon uncontradicted évidence 
that, if Baldwin had looked back as he should hâve donc, his view of 
the approaching train would hâve been clear and unobstructed for a 
long distance, and that, knowing he was in a place made dangerous 
by the fréquent passing of railroad trains, he either did not look, or 
if he looked failed to take ordinary précautions for his safety. It 
was said: 

"If he had looked to the east when he parted from the last witness who 
met him, he could not hâve failed to see the Rock Island train approach- 
ing. Between the point where thèse two men parted and the place where 
he was overtaken, there were at least three extended floor beams where he 
could hâve stepped ont to the railing and hâve waited safely until both 
trains had passed. The bridge and the railroad tracks upon it in such fré- 
quent use were constant warnings of the danger of coming trains. It was 
his duty to exercise ordinary care to protect himself from them, and the 
exercise of that care required him to be so alert and watchful for his own 
welfare that trains, coming in plain view for the distance of a mile, which 
he could escape by looklng behind him and by movlng with reasonable celer- 
Ity from thelr track, should not strike him upon it. Under thèse undisput- 
ed facts, there is no escape from the conclusion that, if the décèdent had 
looked behind him at any time when he was walklng the first 75 of the last 
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100 feet, he must hâve seen the fatal englne approaehing him, and he could 
easlly hâve stepped out upon an extended floor beam and bave escaped it. 
If he did not look, he was guilty of négligence, and if he looked, and did 
not step out upon one of thèse beams to the railing beyond reach of the en- 
glne, he was likewlse guilty, and in either event hls négligence contrlbuted to 
hls in jury, for, if he had exercised ordinary care to look and to act, he would 
hâve escaped the accident." 

There was a witness at the second trial named Ackerman who did 
not testify before. He was the only one who appears to hâve seen 
what occurred just before the accident, and we think his testimony is 
new and sufficiently substantial to require a submission of the case to 
the jury. A correct appréciation of it requires a brief description of 
the situation. Two parallel railroad tracks crossed the bridge, the 
north one for west-bound trains and the south one for those that 
were moving east. There was no floor on the bridge, and the open 
spaces between the ties where Baldwin was, four inches in width, 
made it necessary for him to walk with some care. At intervais of 
24 feet beams extended across the bridge beyond the ties, the outer 
rails of both tracks and the overhang of passing trains. Thèse beams 
were about lOi^ inches in width, and afforded places of safe retreat 
for the workmen when trains were passing on both tracks at the same 
time. It was probably dangerous to remain between two passing 
trains. Baldwin was walking west on the bridge with his back to- 
wards the east or lowa end. The train which struck him was behind 
him and also moving westward. Ackerman, the witness referred to, 
was a structural iron worker engaged on the repair work. He was 
walking eastward on the bridge towards Baldwin and the train. He 
said he was keeping a sharp lookout for trains and looked up f rom 
time to time from the unfloored ties, irregularly spaced on that part 
of the bridge upon which he was walking. When he first saw Bald- 
win, they were about 600 feet apart, and the latter was walking be- 
tween the two tracks. From' that time until the accident occurred 
each had gone approximately 100 feet. The witness testified that in 
this interval as they were approaehing each other he saw Baldwin look 
back three times over his shoulder towards the east end of the bridge. 
After each of the fîrst two efiforts, Baldwin resumed his walk as 
before, but upon the third he bécame excited, and started in a great 
hurry diagonally across the north track towards one of the extending 
beams, but was hit by the engine before he got in the clear. He did 
not in his run pass any of the beams upon which he might hâve gone. 
At that time the train of another railroad company was passing east- 
ward on the south track, and prevented esc.ape in that direction. The 
witness further testified that, though he looked, he did not see the ap- 
proaehing train of the défendant company, and it was not in sight until 
very shortly before Baldwin glançed back the last time ; also, that much 
smoke hung low over the tracks east of the end of the bridge. Baldwin 
was struck about 300 feet from the east end. There was also évidence 
that no bell was rung nor whistlè blown. Smoke came from a black- 
smith shop near the east end of the bridge, and there is a suggestion 
that some may hâve come from the engine of the other train. 

We think the testimony is not so improbable that it may be disre- 
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garded by a court. If the witness testified truthfully as to his own 
efforts and failure to see approaching trains, the efforts of Baldwin 
which he observed, and the obscuring présence of smoke, reasonable 
minds might not ail agrée that Baldwin was négligent. In such a case 
the questions as to the weight to be accorded the testimony and wheth- 
er reasonable care was exercised by the person whose conduct is in 
issue are for the jury. It may be that figuring closely by seconds, 
estimated distances, and speeds of movement it could be shown that 
Baldwin might hâve reached one of the projecting beams. It does 
not appear, however, just where the train was when he, not the wit- 
ness, first saw it; and the witness is positive that, when Baldwin 
looked the last time and saw the train coming, he at once hurried to 
get out of the way. But even momentary irrésolution in the face of 
sudden péril is not necessarily négligence in law. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



JOHN MATTHEWS, Inc., v. KNICKKRBOCKER TRUST CO. 
(Circuit Court of Appeals, Secoad Circuit. December 11, 1911.) 

No. 72. 

Bankeuptct (§ 214*) — Coll.\teral Securities— Rights ofi Ckeditob. 

A bankrupt's créditer is not entltled to modlflcatlon of an Injunction 
against disposition of tlie banicrupt's assets, so a.s to permit sale of un- 
secured debenture bonds of tbe corporation held by tlie creditor as collat- 
éral to tbe bankrupt's note, tlie bankrupt having received no considéra- 
tion for tbe bonds ; but the creditor is entitled to relief as to other 
bonds, also held as collatéral, which hâve been sold by the bankrupt to 
third persons upon considération. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 214.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of John Matthews, Incorporated, bankrupt. On 
pétition by the Knickerbocker Trust Company to revise an order of 
the District Court (188 Fed. 445). Partly afïirmed, and partly re- 
versed and remanded. 

l'etitlon to revise an order of the District Court, Southern District of 
New York, sltting in bankrupU-y. 

The order appointing a receiver of the corporation — John Matthews, Inc., 
■ — contained a provision enjoiiiing ail persons from transferring or in any 
way disi:)osing of any of its assets. The Knickerbocker Trust Company pe- 
titioned for a modification of thls injunction so as to permit it to sell cer- 
tain debenture bonds of said corporation held by it as collatéral to said 
corporation's promissory note. The District Court made an order denying 
this application and it is to revise such order that this pétition for révision 
Is brought. 

The foUowing facts are practically undisputed: 

The petitioner is the owner of a note of the bankrupt corporation dated 
September, 1910, and due December, 1910, for the sum of .$16,693.20. This 
note was the last of a séries of notes running back to 1!K)7. As collatéral 
to this note the petitioner holds 29 debenture bonds of the bankrupt cor- 
poration which were origiually pledged to secure earller notes in the séries. 

•For other case» «ee same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Out of said 29 bonds 23 had been, prior to their dellvery as collatéral, In 
the treasury of sald corporation and were never othervsàse Issued than by 
such delivery. Tlie remaining 6 bonds had likewise been in the treasury 
of the corporation prior to their delivery as collatéral, but with respect to 
thèse bonds it appears that while In the custody of the petitioner they 
had been sold to certain individuals interested in the corporation and that 
coupons upon sald bonds had been paid subséquent to such sale. It does 
not appear that the petitioner was informed of the sale. Since their origi- 
nal pledge the 6 bonds hâve ahvays been in the custody of the petitioner 
and hâve been held as collatéral. There is nothing in the record to show 
any fraud in the sale of thèse bonds ; that a valuable considération was not 
paid for them, or anything to négative an actual sale. 

Herbert Barry, for petitioner. 
Léo Oppenheimer, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYÉS, Circuit Judge (after stating the facts as above). The de- 
benture bonds of the bankrupt corporation which the petitioner holds 
as collatéral do not purport to impose any lien or charge upon the 
property of the: corporation and are nothing more than instruments 
importing an obligation to pay. So far as the 23 bonds are concerned, 
the bankrupt corporation nèver received any considération for them. 
They were treasury bonds wlien pledged and no change in their status 
has taken place since, The real debt which the bankrupt corporation 
owed the petitioner was evidenced by the note and nothing was added 
to it by giving as collatéral another promise to pay. Any rule which 
would permit the proof of two notes for one indebtedness would per- 
mit the proof of a dozen, and would substitute for pro rata distribu- 
tion among real creditors, distribution in accordànce with the ability 
of a bankrupt to make manifold obligations for single debts. It is a 
safe and équitable proposition that in the distribution of bankrupt es- 
tâtes, paper obligations issued without considération as security for 
an indebtedness shall not be permitted to increase it. 

The situation with respect to the 6 bonds is diflferent. Although 
treasury bonds when originally delivered to the petitioner, their status 
was changed when they were purchased f rom the bankrupt. By such 
purchase they became the property of the purchaser subject to the 
lien of the petitioner which no longer held raere treasury bonds issued 
without considération, but bonds issued to third persons upon consid- 
ération. The physical custody of the bonds was unimportant. The 
purchaser s could, if they chose, buy bonds in pledge as well as any 
other bonds. To permit the petitioner to avail itself of thèse bonds 
does not increase the real indebtedness of the estate. The indebted- 
ness evidenced by thèse bonds is based upon the moneys paid to the 
bankrupt by their purchasers. 

If the petitioner cannot avail itself of thèse bonds according to the 
contract of pledge, what is to become of them? They do not belong 
to the bankrupt estate because they were purchased f rom the bank- 
rupt which received the considération for them. They cannot be de- 
livered to the purchasers without ignoring the contract of pledge and 
the rights of the petitioner subject to which they were purchased. 
Moreover to take the bonds from the petitioner and deliver them to 
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the purchasers would be not only to ignore the rights of the former 
but to do it a positive injury by reducing the estate in which it might 
be entitled to a distributive dividend. The conclusion necessarily fol- 
lows, as it seems to us, that the petitioner has the right to enforce its 
contract of pledge against the 6 bonds in question. 

This conchision requires a modification of the injunction which 
shall permit the petitioner to sell the 6 bonds. We are not, however, 
called upon to pass upon the question whether the petitioner should 
be regarded as a "secured creditor" within the meaning of the bank- 
ruptcy act or as holding as security property pledged by third per- 
sons. That is a question which, if presented, must be determined up- 
on the distribution of the estate. 

The order of the District Court is reversed so far as it relates to the 
6 bonds aforesaid and the cause is remanded for further proceedings 
in accordance with this opinion. No costs are awarded to either party. 



KYLE et al. v. HAMMOND et al. 

(Circuit Court of Appeals, First Circuit. December 16, 1911.) 

No. 91T. 

Bankettptcy (i 456*) — Keview— Procédure. 

On dlsmissal by the Circuit Court of Appeals of a pétition to revlew a 

décision in bankruptcy for want of jurisdlction, the petitloner's remedy 

is not application to that court for leave to appeal to the Suprême Court, 

but by mandamus or certlorari. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 456.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 

C. A. 9.] 

Pétition by Warren Ozro Kyle and others against John C. Ham- 
mond and others to review a décision in bankruptcy. On application 
by petitioners for leave to appeal to the Suprême Court. Pétition 
denied. 

Warren Ozro Kyle, in pro. per. 
Fred Joy, for appellant Dowse. 
HoUis R. Bailey, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a pétition to review a décision 
of the Circuit Court in a matter in bankruptcy under Act March 2, 
1867, c. 176, 14 Stat. 517. On February 21, 1911, we dismissed the 
pétition for want of jurisdiction. 186 Fed. 989, 108 C. C. A. 659. 
The petitioner now asks leave to appeal to the Suprême Court. 

In Huntington v. Saunders, by an opinion dated on January 30, 
1897, 72 Fed. 10, 18 C. C. A. 409, and 77 Fed. 394, 23 C. C. A. 198, 
we followed, under like circumstances, Wiswall v. Campbell, 93 U. 
S. 347, 23 Iv. Ed. 923, and held that we had no jurisdiction. Wiswall 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlss. 1907 to date, & Rep'r Indexes 
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V. Campbell was followed by the Suprême Court in Leggett v. Allen, 
110 U. S. 741, 4 Sup. Ct. 195, 28 L. Ed. 313, and in Ingersoll v. 
Bourne, 154 U. S. 645, 14 Sup. Ct. 1186, 38 U Ed. 1091. Conse- 
quently, by our opinion of February 21, 1911, we held that we had no 
jurisdiction, and therefore dismissed pétition. At that time we vvere 
not disturbed by the décision of the Suprême Court in Huntington v. 
Saunders, 163 U. S. 319, 16 Sup. Ct. 1120, 41 L. Ed. 174, which we 
refer to hereafter, because that décision concerned only the jurisdic- 
tion oî the Suprême Court on an appeal from a decree of dismissal. 
The Suprême Court might hâve jurisdiction to détermine whether we 
had jurisdiction, but it did not do so in that case. The opinion, how- 
ever, said what is indeed a dictum, that the Suprême Court has ju- 
risdiction under circumstances like those now before us. 

The précise point, however, came directly in issue later in Holden 
V. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116. and in Duryea 
Company v. Sternbergh, 218 U. S. 299, 301, 302, 31 Sup. Ct. 25, 54 
L. Ed. 1047, where Holden v. Stratton was approved on November 
14, 1910. The confusion in the décisions of ail the courts with référ- 
ence to the practice in regard to bankruptcy appeals is shown by our 
opinion in Hutchinson v. Otis, 123 Fed. 14, especially at pages 18, 19 
and 20, 59 C. C. A. 94. We refused an appeal, yet it was granted un- 
qualifiedly by the Suprême Court, with a subséquent mémorandum, 
on full considération, that the appeal was allowed on the claim by the 
appellant that "full faith and crédit" had not been given to certain 
proceedings in the courts of New York ; the bankruptcy statutes 
clearly providing an appeal to the Suprême Court where a conten- 
tion of that character is made, ail of which appears where this case 
is reported in 190 U. S. 552, 553, 23 Sup. Ct. 778, 47 L. Ed. 1179. 

It seems to us the proper proceeding for the présent petitioner would 
be by an application to the Suprême Court for a writ of mandamus, 
or, simpler, for a writ of certiorari. The latter was finally donc in 
Holden v. Stratton, when it came up in 198 U. S. 202, 25 Sup. Ct. 
656, 49 E. Ed. 1018, and was decided on its merits. 

The petitioner relies upon Spreckels Company v. McClain, 192 
U. S. 397, 24 Sup. Ct. 376, 48 L. Ed. 496. There' no question in- 
volved hère was under considération or could be. Another thus re- 
lied on is Denver Bank v. Klug, 186 U. S. 202, 205, 22 Sup. Ct. 899, 
46 L. Ed. 1127, where the appeal was dismidsed, and Huntington v. 
Saunders was referred to only incidentally. 

On the whole, we think we should adhère to the views which hâve 
heretofore governed us, and leave the petitioner to his remedy by 
mandamus or certiorari. 

The pétition for an appeal is denied. 

This appeal was subsequently allowed (.Tanuary 10, 1912) by Mr. Justice 
Holmes of the United States Suprême Court. 
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PEARCE V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Deceniber 19, l&ll. Rehearing 
Denied February 6, 1912.) 

No. 2,270. 

1. Ckiminal Law (§ 1166V2*)-'— Review— Hahmless Erbor— Euling as to 

Peremi'tory Challenges. 

A preiiiuinary rnling in a criminal proseeutlon restricting the nuni- 
ber of defeiirlaiifs peremptory challenges, if .erroneons, was harmles.s, 
where défendant niakes no eomplaint that any juror that tried bim was 
uufaii' or partial, or tbat any partlcnlar Juror wbo tried him was ob- 
.iectionable to bini, or would bave been pereniptorily challenged but for 
the ruling complained of, 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1106i^.*l 

2. Jury (§ 135*) — Pekempioky Challenges— Nature of Right. 

Tbe riglit of peremptory challenge of jurors is one to reject, and not 
to sélect. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 599-60G; Dec. Dig. 
§ 135.*] 

3. Banks and Banking (§ 257*) — Misapplication op Funds — Evidence — 

Contents of Books. 

The cashier of a national bank is chargeable wlth knowledge of the 
books of the bank, and on a proseeutlon for willful misapplication of 
funds It was not error to allow the contents of the books to be proved. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

4. Banks and Banking (§ 257*) — Misapplication oe Funds— Evidence— 

Intent. 

On a proseeutlon of the cashier of a national bank for mi.sappllca- 
tion of the bank's funds by dlscouiiting worthless and unsecured notes 
for his own use, the.only intent necessary to be proved was that he 
dld the acts complained of purposely and designedly. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

5. Banks and Banking (§ 257*) — Misapplication of Funds— Evidence— 

Solvency or Défendant. 

On such proseeutlon, it was Immaterial whether the défendant belleved 
hlmseif solvent or Ihsolvent ; the real issue belng whether he applied 
the funds to discount unsecured notes that he knew, or should hâve 
known, to be worthless. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*! 

6. Banks and Banking (§ 257*) — Misapplication of Funds— Evidence — 

Réputation of Makeks op Disoounted Paper. 

The gênerai réputation of the parties who made the worthless notes 
or paper dlscounted was jrrelevant. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

In Error to the District Court of the United States for the Northern 
District of Texas. 

H. H. Pearce was convicted of willful misapplication of the funds 
of a national bank, and brings error. Affirmed. 

H. E. Jaekson, for plaintiff in error. 
Wm. H. Àtwell, for the United States. 

Before FARDEE and SHELBY, Circuit Jtrdges, and GRUBB, 
District Judge. 

•For other casesseesaràe tople & S NlrtaBBB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
192 F.— 36 
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PER CURIAM. [1] The plaintiff in error complaîns that a prelim- 
înary ruling of the trial judge restricting the number of peremptory 
challenges to which he was entitled was erroneous ; but he makes no 
complaint that any jurer who tried him was unfair or partial, or that 
any particular juror who tried him was objectionable to him or would 
hâve been peremptorily challenged but for the ruling complained of. 
It follows that, if the ruling complained of was erroneous, it was 
harmless. 

[ï] Thé right of peremptory challenge of jurôrs is one to reject, 
and not to sélect. Hayes v. Missouri, 120 U. S. 68, 7 Sup. Ct. 350, 
30 L. Ed. 578;, Spies v. Illinois, 123 U. S. 131, 8 Sup. Ct. 22, 31 h. 
Ed. 80. 

[33 The plaintiff in error was the cashier of the First National 
Bank of Robert Lee, Tex., and as such was chargeable with knowl- 
edge of the books of the bank, and it was not error to allow the con- 
tents of said bôoks to be proved on thé trial. 

[4] In each of the two counts of tl;ie indictment on which the plain- 
tiff in error was convicted, the charge is willful misapplication of the 
funds of the bank by discounting worthless and unsecured notes for 
his own use ; and theref ore the only intent necessary to be proved was 
that the plaintiff in error did the acts complained of purposely or 
designedly. 

[5, 6] As a matter pi law, it was immaterial whether the plaintiff 
in error belfeved himself solvent or insolvent. The real issue was 
whether the jplàintiff in éi-ror appliéd the fùnds of the bank to discount 
unsecured notes that he knewior should hâve known to be worthless. 
The gênerai réputation of the parties who made the worthless notes 
or paper discoUhted by the plaintiff iti error was irrelevant. 

From a careful examinatiph of the charge of the trial judge and 
also of the fec|ùests to charge whiçH were refused, we conclude that , 
in the matter' of instructions to the jury the plaintiff in error has no 
cause, to cpnjplain. 

In the cecorduwe find no réversible error^ and the judgment of the 
District Court is affirmed. 



FIDELITY TRUST CO. V. ROBINSON 

(Circuit Court of Appeals, Eighth Circuit. Januittry 3, 1912.) 

No. 3,692. 

BANKRXTPTCT (§ 'fSè*)^^ÀPPEAI.— DisMISSAl>-Giî6TJNDS. 

An appoal from an order discharglng a bankrupt should be dismlssed 
on appellqe'gpiQOon, wtiere thé record does not disclose that the question 
of law suggested in the assignment, of efror on wh^çh the apireal is based 
was ruled by the court below. 

[Ed. Note. — For other cases, seé" Bànkruptcy, Cent. Dlg. { 918 ; Dec 
Dig. § 458.» 

Appeal and review In bànkruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

*Far other caiiei<||e« Ba,T%« toplc & { numbeb In Deo. & Am. Digs. 1907 to data, tt Rep'r Indexai 
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Appeal from the District Court o£ the United States for the Dis- 
trict of Minnesota. 

In the matter of the estate of Josiah L. Robinson, bankrupt. From 
an order granting the bankrupt a discharge, the Fidelity Trust Com- 
pany, a créditer, appeals. Appeal dismissed. 

See, also, 188 Fed. 37. 

Bowersock, Hall & Hook, for appellant. 

W. A. McDowell, for appellee. 

Before SANBORN, Circuit Judge, and MORRIS, District Judge. 

PER CURIAM. On the hearing upon objections to a discharge of 
the bankrupt, counsel for a creditor procured an adjournment for 
two weeks by promising to produce ail its testimony by the day to 
which the hearing was adjourned, except such testimony as it might 
désire to take in rebuttal of a déposition of the bankrupt that he was 
permitted to make. He made no such déposition, and at the ad- 
journed hearing the référée denied a written application of the cred- 
itor, filed two days before the adjourned hearing, to continue that 
hearing, on the grounds that there was a suit pending in a state court 
to set aside a transfer by the bankrupt to his wife of certain shares 
of capital stock within four months of the filing of the pétition in 
bankruptcy, and that it desired to take the dépositions of certain wit- 
nesses to sustain its objections, which had been on file for three years, 
and the adjournment for two weeks did not give it sufficient time to 
do so. At the adjourned hearing the creditor did not appear in per- 
son or by counsel, nor did it oiïer any testimony in support of its ob- 
jections, and the référée reported that the bankrupt was entitled to a 
discharge, and the court discharged him. 

Thereupon the creditor appealed to this court, where it assigns for 
error that the order granting the discharge is in efïect a décision that 
the pendency of a suit by the trustée in bankruptcy in the state court 
of Illinois is no ground for the refusai of the bankrupt's discharge, 
even though said suit in said state court involves the recovery of cer- 
tain shares of stock that are alleged to hâve been fraudulently trans- 
ferred by said bankrupt to his wife within four months prior to the 
filing of the pétition in bankruptcy. Counsel for the appellee move to 
dismiss the appeal, on the ground that the record does not disclose 
that the question of law suggested in the assignment of error was 
ruled by the District Court, and that, if it had been so ruled, the ques- 
tion of law presented by the ruling is not substantial or doubtf ul. The 
position of counsel for the appellee is well taken, and the motion to 
dismiss the appeal must be granted. 

It is so ordered. 
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CENTURT ELECTRIC CO. et al. v. WAGNER ELECTRIC ME'G. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. November 21, 1911.) 

No. 3,419. 

1. Patents (§ 328*) — Anticipation— Electkic Motor. 

The Gutniann patents. No. 458,162 and No. 530,176, for alternating 
current electrie motors, are vold for anticipation in the prior art. 

2. Patents (§ 328*) — Infringement— Electeic Motor. 

The Gutmann patent, No. 530,177, for a method of transformlng elec- 
trlcal into mechanlcal energy, held not Infringed. 

Appeal f rom the Circuit Court of the United States for the Eastern 
District of Missouri. 

Suit in equity by the Wagner Electric Manufacturing Company 
and others against the Century Electric Company and Edwin S. Pills- 
bury. Decree for complainants, and défendants appeal. Reversed. 

Thomas F. Sheridan (Frederick W. Lehmann, Cari A. Richmond, 
and Roy M. Eilers, on the brief), for appellants. 
A. C. Fowler, for appellees. 

Before SANBORN and HOOK, Circuit Judges, and W. H. MUN- 
GER, District Judge. 

HOOK, Circuit Judge. This is a suit by the Wagner Electric Man- 
ufacturing Company and others against the Century Electric Com- 
pany and Edwin S. Pillsbury for the infringement of three letters 
patent issued to Ludwig Gutmann for alternating-current electrie mo- 
tors. Complainants claim under the patentée, Gutmann. Upon final 
hearing the complainants secured a decree, and the défendants ap- 
pealed. The three patents to Gutmann are No. 458,162, August 25, 
1891; No. 530,176, December 4, 1894; and No. 530,177, December 
4, 1894. 

[1] As to patent No. 458,162, claim 8 is the only one involved. It 
is as foUows: 

"8. In an alternating-current motor, fleld-magnet colis con.sistlng of such 
a length of conductor as will produce a counter-pressure or counter electro- 
motive force equal or nearly equal to the pressure in the main Une, the 
brushes of the motor-armature being supposed to be removed." 

This claim merely expresses what was before generally known and 
practiced in the art. It was common in motors of varions kinds to 
make the appHed and counter potential equal or nearly equal to each 
other by the method Gutmann pointed out. No particular lèngth of 
conductor to produce the coUnter-electric motive force was specified 
by him, and, if it had been, he could not hâve patented it because the 
principle was known and the précise length of coil essential varied 
with the circumstances, and for any particular machine had to be 
determined by expérimentation. If there was not enough résistance 
for the voltage sent into the machine, the machine would overheat 
and possibly burn out ; if too much résistance, the current could not 
be forced through. This was primary information when Gutmann 

*For other cases see sam« topic & § numbbb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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entered the field. More than this, Gutmann's device was anticipated 
in the patent to Stanley, No. 591,301, October 5, 1897, which was ap- 
plied for October 23, 1888, before Gutmann made application. Stan- 
ley said in his spécifications : 

"Wlien an alternating-electrie current is sent through the coils A, if the 
circuit connections ot the coil B are interrupted the eounter electro-iiiotive 
force developed in the coil A will tend to oppose the flow of current through 
that coil, and by suitahlj' proportioning the coils practically no current will 
flow." 

Stanley 's "coils A" respond to the "field-magnet coils" in Gut- 
mann's claim 8, and the interruption of the circuit connections of coil 
B by Stanley performs the same function as the removal of the brush- 
es of the motor armature by Gutmann. 

In Gutmann's second patent, No. 530,176, the claims involved are: 

"1. The niethod herein described of operating an alternating or pulsatory 
current motor which consist in magnetizing one of the éléments (the fleld) 
by a single energizing circuit and producing a eontinuously progressive shift- 
ing of the magnetic polarltles in the other motor élément (the armature) by 
developing currents differing in phase and current quantity in différent closed 
circuits of a winding of said élément. 

"2. ïhe herein described method of transforming electrical energy Into 
mechanical, consisting in energizing one of the motor éléments (the field) 
normally by a single phase alternating-electrie current, and progressively 
changing the position of the magnetic pôles of the other élément (the arma- 
ture) by periodic currents differing in phase. 

"3. The method herein described of producing mechanical motion from elec- 
trical energy, consisting in establishing a ileld of rapidly varying intensity 
by a single phase alternating or pulsatory current. and producing in a motor 
élément whose winding is exposed to said field of force polyphasé currents 
in successive closed circuits of said winding. 

"4. The method herein described of producing mechanical motion from 
electrical energy, consisting in estal)lishing by means of a single phase al- 
ternating current, a fleld of rapidly varying intensity for one of the éléments 
of a motor, and producing polyphasé currents in interconnected closed wind- 
ings, and thereby developing a rotary magnetic field for the second élément, 
as herein set forth." 

Briefly stated, thèse claims contemplate the production of mechani- 
cal motion from electrical energy by a single phase alternating cur- 
rent in the field magnet inducing polyphasé currents in the armature 
to be accomplished by close circuiting the wound coils on the latter, 
and, by the fourth claim, but not by the first three, by having the 
closed windings interconnected, thus producing a eontinuously pro- 
gressive shifting of the magnetism in the armature or a rotation of 
the magnetic pôles. It is contended for the patent that Gutmann 
succeeded in transferring the polyphasé or split phase currents from 
the field magnet, as in the old motors, to the armature. But vve find 
this same arrangement in the prior patent to EHhu Thomson, No. 407,- 
844, July 30, 1889. This patent describes an alternating electric cur- 
rent motor having a single phase current in the energizing field and 
a set of closed coils on an armature inductively related thereto. 
Thomson points out clearly the polar shifting or rotation and the 
reason for it, and also says "the coils on the armature or the closed 
coils may either be closed singly or together in séries or in other 
ways." There is in this patent to Thomson everything that is claimed 
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by Gutmann. . It is true that the former does not say in so many 
words, as the fact was, that the currents in his armature were poly- 
phasé. Gutmann does, but, if the winding of an armature in several 
closed circuits will produce currents of différent phase when in in- 
ductive relation to a magnetic field energized by a single phase alter- 
nating current, merely saying so is not new and patentable as against 
a prior structure similarly arranged. 

[2] The first claim of Gutmann's third patent, which alone is in- 
volved, is : 

"1. The method of transf ormlug electrical into mechanlcal energj', which 
consists in bringing the rotatable élément of a motor to the eritical speed 
through the influence of a luniphase alternating current applied to oiie or both 
of the motor éléments, and theii malntain the rotation by producing in said 
movable élément c;ui;rents of dlsplaced phase, ànd subjectlng the conductors 
carryiug sald' dispiàced currents to the influence of a magnetic field, sub- 
stantially as described." 

As explained by the drawîngs and the spécifications this claim re- 
lates to a duplex motor, the rotatable élément of which is brought 
to speed by a single phase alternating current applied either to the 
field or armature or both, thereby pfoducing currents of displaced 
phase which are in tijrri condiicted to a second magnetic field— ail for 
the purpose , of providing a self-starting alternating-current motor. 
Défendants' motor is nothiiïg like this. It is a single-phase alternating 
motor with one field and one armature, It is contended, however, 
that claim 1 is noi; confinëd to the précise arrangement set forth in 
the spécifications which show a second magnetic field. We think that 
in this particular the claim itself is in harmony with the spécifications, 
in that. a second field is contemplated ; but, if this were not so, then 
in so far as the claim is broadçr.it was anticipated in the prior art. 
If there are not two magnetic fields in the Gutmann method as the 
patent indicates, but only one. field twice referred to as performing 
f unctions, there is nothing new when comparcd with a number of pri- 
or patents. It will suffice to cite that to Stanley No. 439,042, October 
21,1890. . , 

There are many claims of anticipation of the three Gutmann pat- 
ents and quite a number of other défenses. Those referred to are 
sufficient for the disposition of the case, without mentioning or con- 
sidering the others. 

The decree is reversed, and the cause is remanded for a decree dis- 
missing complainants' bill. 



LONG y. NOÏB MFG. CO. 

(Circuit Court, W. D. New York. September 29, 1911. On Application for 
Rehearing, October 13, 1911.) 

No. 418. 

1. Patents (§ 112*) — Errobs in PAxent Office— Power to Correct. 

The court in an inf ringement suit is without power to correct errors 
or mistakes that hâve been made in the Patent Office, either by the com- 
missioner in erroneously consldering patents cited by hlm as belonging 

•For other cases seë same topic & § numbbh in Dec. & Am. Diga. 1907 to date, S Rep'r Indexes 
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In the prlor art, or by the patentee's inadvertence in faillng to call at- 
tention thereto. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. § 112.*] 

2. Patents (§ 176*) — Inpbingement— "Uobrugations." 

"Corrugations" called for in a patent do not necessarily possess the 
characteristics of regularity or symmetry. 

[Ed. Note. — For ottier cases, see Patents, Dec. Dig. § 176.* 
For other définitions, see Words and Phrases, vol. 2, p. 1628.] 

3. WoBDS AND Phrases— "Flat." 

The Word "flat" signifies something that is level, wlthout rotundity, 
curvature, or other variation or irregularity. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 

2847.] 

4. Patents (§ 239*) — Infringement— Additions. 

The addition of something to what is shown by a patent does not 
avoid infringement if the substance of the Invention is taken and the 
principle or, mode of opération retained. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 377, 378; Dec. 
Dig. § 239.*] 

5. Patents (§ 328*) — Validity and Infringement— Radiator fob Automo- 

biles. 

The Long patent, No. 898,237, for a radiator for automobiles, disclos- 
es invention and Is valld, but of narrow scope. Claims 1 and 2 held in- 
fringed, and claim 3 not Infrlnged. 

In Equity. Suit by Joseph B. Long against the Noyé Manufac- 
turing Company. On final hearing. Decree for complainant, 

L. M. Hopkins, for complainant, 
J. William Ellis, for défendant. 

HAZEL, District Judge. The patent in suit, No. 898,237, granted 
September 8, 1908, to Joseph B. Long and another, on application 
dated October 23, 1905, relates to a combination in a radiator for use 
in automobiles of the so-called honeycomb or cellular type. Radiators 
are used in automobiles to keep the cylinder of the engine cool, so 
as to prevent the expansion of the piston which is apt to occur because 
of the surplus beat to which it is subjected by the explosion of gas 
or vapor. The beat is absorbed by the radiator f rom the water which 
flows from the jacket around the cylinder circulating around it and 
through the radiator which dissipâtes the beat into the atmosphère, 
and cools the water as it flows back into the water jacket. Ordinarily 
radiators are made of métal, preferably sheet copper. The tubes 
through which the water flows are very thin, and do not contain suf- 
ficient mass to absorb the beat from the water with the required ra- 
pidity. Therefore to .provide such tubes or the mass of métal com- 
posing them with increased radiating surfaces corrugated radiating 
strips are used which resuit in giving greater conductivityand radia- 
tion, with the resuit that the beat is more readily absorbed from the 
water and dissipated into the atmosphère. In the patent in suit the 
métal strips are corrugated transversely of their length,. to further 

•For other cases see same topic & § numeeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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increasc'Hhe radiating surface, and each strip is' positioned so that 
the higlier portion of the corrugations or the summits make contact 
with the summits of the adjacent strip, thereby énàbling the strips to 
vertically rest upon the underlying or opposite strip. Each strip is 
provided with a plurality of holes extending froih edge to edge 
through which the tubes pass. The plaims in controversy read as 
follows: 

"1. In a radiator, the combjijation >vith the headers, of a, plurality of 
tubes Connecting them and arranged In a row extending from slde to side of 
the radiator, and a plurality of strips extending from sldè to Side of the' 
radiator, sald strips having openings thtough whlch said tu l'es pass, said 
strips belng corrugated transversely of their length from edge to edge and 
so arranged that the summits of the corrugations of adjacent strips con- 
tact with each other. 

"2. In a radiator, the comblnatlon, with the headers of a plurality of tubes 
Connecting them and arranged in a plurality of rows extending from side 
to side of the radiator, and a plurality of strips extending from side to side 
of the radiator, each of sald strips havlng openlngs through which ail of 
said tubes pass, said strips belng corrugated transversely of their lengrth 
from edge to edge and so arranged that the summits of the corrugations of 
adjacent strips contact with each other. 

"3. In a radiator the comblnatlon witji the headers, of a plurality of tubes 
Connecting them and arranged In a rovv extending from slde to side of the 
radiator, and a plurality of strips extending from side to slde of the radiator, 
said strips belng corrugated transversely of their length and havlng open- 
lngs extending through the summits of some of the corrugations, through 
■which openlngs tlie tubes pass, while other of the corrugations are located 
between the tubes, the strips belng so arranged that the summits of the 
corrugations of adjacent strips contact with each other." 

Claims 1 and 2 emphasize strips which are corrugated transversely 
of their length from edge to edge while claim 3 spécifies th.. the 
strips are "corrugated transversely of their length and hâve openings 
extending through the summits of some of the corrugations, through 
which openings the tubes pass," and the limiting phrase "from edge 
to edge" is not contained therein. 

The invention it is thought principally résides in the élément which 
defines the length of the corrugations "from edge to edge," which 
phrase is a distinct limitation upon the character of the corrugations 
of the strips. The patentée was the first to produce a radiator for 
use in automobiles in which the strips of métal were corrugated trans- 
versely from edge to edge and so arranged that the summits of the 
corrugations of adjacent strips contact with each other. It is shown 
that in the Humphrey patent, No. 780,565, for a water radiator, the 
plates or strips are corrugated from edge to edge, but such plates are 
placed apart from each other, and, therefore, are not anticipatory of 
the patent in suit. The file wrapper irt évidence shows that when the 
Long application for patent was pending the examiners cited the 
French patent to Grouvelle, No. 356,877, patents to Long, No, 844,685, 
to Dumas, No. 322,399, to Briscoe, No. 810,030, to anticipate the claims 
as originally presented with the resuit that the applicant inserted in 
claims 1 and 2 the limiting words "from édge to edge." Although it 
. now appears that the prior patents to Long, to Briscoe, and to Grou- 
velle, the principal citations upon which the examiner rejected the orig- 
inal claims, were apparently not a part of the prior art under th'î doc- 
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trine of Bâtes v. Coe, 98 U. S. 38, 25 L. Ed. 68, their dates of issuance 
being subséquent to the date of the application in suit, yet I am of 
opinion that in modifying their claims and narrowing them the pat- 
entées concluded themselves from insisting on a construction différent 
from that which the modifîed claims reasonably dénote. 

[1] This court is without power to correct errors or mistakes that 
hâve been made in the Patent Office either by the Commissioner of 
Patents .in erroneously considering patents cited by him as belonging 
to the prior art or by the patentées' inadvertence in failing to dravv 
the examiner's attention thereto. Such relief must be sought in the 
Patent Office by application for reissue. Reece Button Hole Machine 
Co. V. Globe Button Hole Machine Co., 61 Fed. 967, 10 C. C. A. 194. 

The invention, though narrow, nevertheless belongs to the class of 
improvements which hâve advanced the prior art and produced a new 
and useful resuit and accordingly it is entitled to a reasonable degree 
of protection. Giving claims 1 and 2 such a construction the defend- 
ant's radiators are thought clear infringements thereof. The métal 
strips used by défendant in its construction are corrugated at their 
margins and are arranged at their marginal corrugations to contact 
the summits of adjacent strips, while complainant's corrugations con- 
tact the summits of opposite strips from edge to edge. Intermediate 
of defendant's marginal corrugations the surfaces of the strips are 
uneven, irregular, and distorted, and the question arises whether such 
intermediate portions are corrugated transversely of their length so 
as to corne within the terms of the claims. The word "corrugation" 
is thus defined in the Century Dictionary : "To wrinkle ; draw or con- 
tract into f olds ; pucker ; to corrugate iron plates for use in building ; 
wrinkled ; bent or drawn into parallel f urrows or ridges as corrugated 
iron." 

[2] The définitions apparently do not imply that corrugations shall 
possess the characteristics of regularity or symmetry, and in my esti- 
mation the defendant's unevenness in the planes intermediate to its 
heavier marginal corrugations extending from side to side are fairly 
within the terms of the claims. Certainly, the middle portion of the 
strip is not flat, as contended by the défendant, though having a flat- 
tened or crushed appearance. 

[3] The word "flat," according to the accepted définition, signifies 
something that is level ; something that is without rotundity, curvature, 
or other variation or inequality. The interruptions of the marginal 
corrugations by a distortion of the métal surface in the center and be- 
tween the edges was, in my opinion, a palpable évasion of claims 1 
and 2. Such modification performs the identical functions of the pat- 
ent, a function which the défendant could not hâve attained by an in- 
termediate flat or level surface. Without wrinkling or puckering such 
surfaces intermediate the corrugations at the edges the strips would 
hâve been inoperative. 

[4] Even though t!.e défendant by its adaptation secures an in- 
creased area for radiation, the complainant's invention is nevertheless 
appropriated by defendant's method of corrugating the strips trans- 
versely from edge to edge. In Cimiotti Unhairing Co. v. American 
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Unhairifig Machine Co., 115 Fed. 504, 53 C, C. A. 230, the Court of 
Appeals for the Second Circuit said : 

"Tbe mère fact that there Is an addition, or the mère fact that there is 
an omission, does not enable you to take the substance of the plalntiff's 
patent. The question Is not whether the adâltlon is material, or whether 
the omission is material, but whether what has been taken Is the substance 
of the invention." 

See, also, Mitchell v. Ewart Mfg. Co., 81 Fed. 395, 26 C. C. A. 443, 
and Penfield v. Chambers Bros. Co., 92 Fed. 653, 34 C- C. A. 579. 

[5] The défendant contends that its radiator is constructed under 
the patent to John A. Wilson, Jr., No. 855,373, but said patent clearly 
shows a mère crimping at the edges of the sheet; a crimping which 
does not extend transversely from edge to edge. Concededly, the de- 
fendant is at liberty to use such invention without incurring liabiHty, 
but instead of doing so it prefers to appropriate the substance of the 
Long invention and seeks to évade the claims by substituting colorable 
variations. The rule of the law as stated in Norton v. Jensen, 49 Fed. 
866, 1 C. C. A. 452, applies to the facts hère and may with propriety 
be quoted. The court said : , 

"No one can avold infringeinent simply by means of ingénions diversitles 
of form and proportion, presenting simply the appearanee of something un- 
llke the patented machine. It is well settled that a copy of the prlnclple 
or mode of opération described in the prior patent is an infringement of 
it. If the patentee's ideas are found in the construction and arrangement 
of the subséquent device, no matter what may be its form, shape, or ap- 
pearanee, the parties making or using it are deemed approprlators of the 
patented invention, and are infringers. An infringement takes place when- 
ever a party avails himself of the invention of the patentée without such 
a variation as constitutes a new dlscovery." 

Claim 3 is descriptive of a somewhat différent structure, in that it 
spécifies a new élément of the combination, namely, an additional cor- 
rugation located between the tubes. The language of the claim is 
broader than the preceding claims, but considering the amendments 
filed in the Patent Office to the original claim I am persuaded that 
such claim should be given only a strict construction. Moreover, said 
claim being a new combination of éléments is not infringed by the de- 
fendant which in its structure has orrtitted a material part of the com- 
bination. Of course the défendant cannot escape infringement for 
a combination if he uses the material parts leaving out nonessential 
parts, but as claim 3 is for another form of the strips, and one which 
is différent, and performs the additional function of increasing the 
radiating surface, I am disinclined to hold that the defendant's struc- 
ture, which does not include the additional corrugation, responds to 
the termS of said claim. 

The patent is valid and claims 1 and 2 are infringed by the défend- 
ant. Complainant may hâve the usual decree for accounting and in- 
junction, with costs. 

On Application for Rehearing. 

In the pétition for rehearing the défendant claims that the agree- 
ment in évidence between the parties, but which was not mentioned in 
the opinion, operated as a waiver of the infringement alleged in the 
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bill. This claim is untenable. The correspondence printed in the rec- 
ord regarding another infringing radiator and the failure of the de- 
fendant to make good its offer- to disclose to complainant its "radiator 
taken from stock," would seem to indicate that estoppel was not an 
important élément of défense. 

It is also claimed that the court erred in its définition of the word 
"corrugation." Upon again consulting the dictionaries and the Ency- 
clopedia Americanna, vol. 5, it is ascertained that by the term "cor- 
rugated iron" is implied "a sheet of iron formed with parallel ridges 
and furrows so that the cross-section is a continuons waved line." 
The corrugated strips of the patent in suit correspond precisely to this 
définition, but as hereinbefore shown the defendant's strips do not, 
they being corrugated transversely from the edges toward the middle 
zone, the zone being puckered or flattened down. By this arrange- 
ment the summits of the strips contact at the edges and to the puckered 
portion, the tubes or pipes passing through the regular corrugations 
which gives firmness to the structure. It is quite probable that the 
radiating surface is somewhat reduced in defendant's strips, yet the 
évidence shovirs that by puckering the middle zone the metallic mass 
is apportioned in such a way as to impart a sufficient surface for the 
desired radiation and conductive capacity. That the middle portion 
of the strips gives the défendant a somewhat less radiating surface is 
immaterial in view of the fact that such construction attains the sub- 
stantial function of the I-<ong patent in suit and opérâtes in substan- 
tially the same way. In this aspect of the case I am disinclined to 
narrow the claims to their literal phrasing of "corrugations extending 
transversely from edge to edge." But défendant contends that such 
claims were limited in the Patent Office. On referring to the file 
wrapper it appears that the patents cited by the Commissioner of 
Patents to limit the claims do not show corrugated strips or plates 
from edge to edge which contact with the summits of adjacent strips 
and the amendments required were not on that ground — that is, no 
amendment was required as condition to the allowance of the claims 
which limited the particular extent of the corrugations — and there- 
fore I do not think that the claims in suit should be limited to the 
précise form of strip and thus defeat the essence of the Long inven- 
tion. Reece Button-Hole Ma. Co. v. Globe Button-Hole Ma. Co., 61 
Fed. 967, 10 C. C. A. 194; Seiler v. Fuller & Johnson Mfg. Co., 121 
Fed. 85, 57 C. C. A. 339. 

The application for rehearing is denied. 
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In re TANNER et ux. 
(District Court, E.- D. Wasliington, E; D. No%'ember 4, 1911.) 

No. 873.' 

1. Bankbdptcy (§ 409*) — Gboxjnds for Refusing Discharge— Failuke to 

Kbep BqoKS. 

To bai- si , bankrupt's discharge under Bahkr. ACt July 1, 1898, c. 541, 
§ 14b(2), 30 Stat. 550 (V: S. Oorap. St. 1901, p. 3427), as ameuded in 1903 
(Act Feb. 5. 1903, c. 487, § 4, 32 Stat. 797 [U. S. Gomp. St. Supp. 1909, p. 
1310]), on the ground tliat lie failed to lœep bocks ;0f: account, such fail- 
ure inïist liave been "witli iiitent to conceal hla flnancial condition," and 
such Inteiït is not shown as to a building contractor where, during the 
10 years he had been in the business, hé had never kept books. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 409.*] 

2. BANKtiupi*oY (J 407*) — Grounds for Refusing Dischabqe— Obtaining 

"Pbopebtï" ON False StatembnI. 

The obtaining of a surety pr Indemnity bond by a bankrupt by means 
of a materially false statement was not the obtaining of "property" on 
crédit withiiï the meaning of Bankr. Âct .Tuly 1, 1898, c. 541, § 14b(3), 
30 Stat. 550 (U. S. Comp. St 1901, p. 3427), as amended in 1903 (Act 
Feb. 3, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 
1310]), which bars his right to a diseharge. 
[Ed. Note. — For other cases, see Banlj ruptcy, Dec. Dlg. § 407.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

In the matter of Knacy L. Tanner and wife, bankrupts. On ap- 
plication for discharge. Granted. 

J. M. Simpson, for bankrupts. 

J. B. Perkins, for objecting creditor. 

RUDKIN, District Judge. Subdivision "b" of section 14 of the 
bankruptcy act of 1898, as amended by the act of February 5, 1903, 
provides that the judge shall, after a hearing, grant the application of 
the bankrupt for his discharge, "unless he has * * * (^2) with in- 
tent to conceal his financial condition, destroyed, concealed, or failed 
to keep books of account or records from which such condition might 
be ascertained ; or (3) obtained property on crédit from any person 
upon a materially false .statement in writing made to such person for 
the purpose of obtaining such property on crédit." 

The third paragraph or subdivision of subdivision "b" was further 
amended by Act June 25, 1910, c. 412, 36 Stat. 838, to read as fol- 
lows : 

"Or (3) obtained money or property on crédit upon a materially false state- 
ment in writing, made by him to any person or représentative for the pur- 
pose of obtaining crédit from such person." 

The act of 1910 was passed after the filing of the pétition in bank- 
ruptcy, and is perhaps not applicable in this case, but, in any event, 
the change made in the act of 1903 by the act of 1910 is not material 
hère, unless the insertion of the words "money or" before the word 
"property" in the act of 1903 be deemed a législative construction of 
the term "property" in the previous act. 

•For other cases see same toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On the 20th day of February, 1911, the bankrupts filed their péti- 
tion for a discharge, and on the 27th day of Mardi foUowing the 
H. J. Peterson Lumber Company, one of the creditors of the bank- 
rupts, interposed objections thereto. Amended objections were filed 
on the 12th day of April, 1911. The matter was then referred to 
the référée as a spécial master to take testimony in support of the 
application for a discharge, and the objections thereto, and to report 
his findings and conclusions to the court, together with the testimony 
taken. The référée or spécial master bas made his report, recom- 
mending the discharge, and the bankrupts bave moved for a judgment 
on that report. The objecting creditor, on the other hand, bas moved 
to set aside the conclusions of law made by the spécial master or 
référée, and for an order denying the discharge. While the objec- 
tions to the discharge contain numerous spécifications, those that are 
material are based on the above provisions of the bankruptcy act. 

The findings of the référée are as follows : 

"Spécifications 1, 4, 5, and 7 combined are apparently intended to allège, 
and do allège, an objection to a bankrupt's discharge set forth in subdivision 
2 of subsection 'b' ol said section 14, as amended in 1903. I shall therefore 
consider spécifications 1, 4, 5, and 7 together. 

"Spécifications 8, 9, and 10 combined are seemiugly nieant to allège the 
ground of objection to a bankrupt's discharge speeifled in subdivision 3 of 
subsection 'b' of said section 14 as amended in 1903. I shall consider spéci- 
fications 8, 9, and 10 together. 

"There is no évidence in support of spécifications 2, 3, and 6. 

"As to spécifications 1, 4, 5, and 7: Knacy L. Tanner and Myrtle A. Tan- 
ner are husband and wife. The bankrupt, Knacy L. Tanner, has for the 
past 10 years been a building contracter in the city of Spokane, Wash. Dur- 
ing ail of said time he has never kept bocks of aecount, but he settled with 
his men at the end of each week, and had settled his lumber bills according 
to the bills rendered from the lumber yards. In the year just preceding the 
flling of his pétition in bankruptcy he had buildings in the course of con- 
struction aggregating about $15,000 in value. Aside from the fact that he 
kept no books of aecount while engaged in a business in which such books 
are usually kept, there is no évidence tending to prove that he failed to 
keep books of aecount with intent to conceal his financial condition. 

"As to subdivisions 8, 9, and 10: On June 17, 1909, Knacy L. Tanner made 
a written statement of his assets and liabilities to the Fidelity & Deposit 
Company, of Maryland, through its agents, McCrea & Merryweather, of 
Spokane, Wash., for the purpose of inducing said Fidelity & Deposit Company 
of Maryland to become surety for him on bonds coverlng contracts for the 
construction of buildings. Such statement was materially false in that it 
représented that Knacy L. Tanner had $925 in cash on June 17, 1909, where- 
as he had but $125 in cash; also, in that it did not Include bills payable 
amounting to about $1,200. I flnd that Tanner must hâve known that the 
statement was false. The Fidelity & Deposit Company of Maryland, relying 
upon said false statement, became surety for Knacy L. Tanner on three bonds 
aggregating $5,000 and as surety paid the obligées of said bonds about $3,800 
because of the default of the principal, Knacy L. Tanner." 

As conclusions of law, the référée found that the first-mentioned 
spécifications were not sustained, because it did not appear that the 
bankrupt failed to keep books of aecount with intent to conceal his 
true financial condition, and that the remaining spécifications were not 
sustained because it did not appear that the bankrupt obtained prop- 
erty or crédit upon a materially false statement in writing. 

[1j The finding under the first spécifications is manifestly insuffi- 
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cient to bar a discharge, for it is incumbent on the objecting créditer to 
show that the failure on the part of the bankrupt to keep books of 
account was "with the intent to conceal his true financial condition," 
and the spécial master has found that no such intent existed in this 
case. ColHer on Bankruptcy (8th Ed.) 280, 281, and cases cited. 

[2] The second finding is no bar to a discharge, unless the obtaining 
of the surety or indemnity bond described in the findings is the ob- 
taining of property on crédit within the meaning of the statute. I 
hâve been cited to no décision construing or defining the term "prop- 
erty" as hère used, nor hâve I been able to find such on independent 
investigation. The term "property" in its most comprehensive sensé 
includes everything which is the subject of ownership, corporeal or 
incorporeal, tangible or intangible, visible or invisible, real or personal, 
choses in action as well as in possession ; in f act, everything which 
has an exchangeable value, or which goes to make up one's wealth 
or estate. The term, however, is not always used in this compre- 
hensive sensé in constitutional and statutory provisions, and it is man- 
ifest that it was not so used hère. By the insertion of the words 
"money or" beîore the word "property" in the amendment of 1910, 
Congress rnanifestly doubted whether the term "property" as used 
in the amendment of 1903 was comprehensive enough to include mon- 
ey ; and, if it did not include money, most assuredly it did not include 
a contract or obligation such as this. 

In Firestone V. Harvey, 174 Fed. 574, 98 C. C. A. 420, Mr. Justice 
Ivurton said: 

"This ground for denylng a dischargê was evidently leveled particularis- 
ât the practice of maklng false statements of one's financial condition by a 
buyer or borrower for the purpose of obtaining f rom the person to whom 
such false statement is made, in wrltlng, the articles or money desired 'on 
crédit."' 

There must, thérefore, be the obtaining of property by purchase 
or otherwise by means of the false statement and the relation of 
debtor and créditer must exist between the parties obtaining the prop- 
erty and the, person f rom whom it is obtained, after the property is so 
obtained. In my opinion, thérefore, the indemnity bond in question 
is not property within thé meaning of the statute, and, if it is, it was 
not obtained "on crédit" because the relation of debtor and créditer 
did not exist after the bond was obtained any more than before. The 
findings and conclusions of the spécial master are thérefore approved, 
and an order of discharge will be entered accordingly. 



In re SMITH. 

CDisti:lct Court, D. Maryland. November 15, 1911.) 

Bankruptcy (§ 140*)— fPEOPEBTT Passisg xo Trustée— Mebchandise Held 

ON CONSIGNMENT. 

A wrltten contract under which a fertllizer company sMpped fertilizers 
to a bankrupt for sale shortly before his bankruptcy held on its face to 
be one of consignment to him as agent, and to entitle the company to re- 

*For other cases see sarae tosic & § numbbb In Dec. & Am. Digs. 1907 to date, &, Rep'r Indexes 
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elalm the fertillzer remaining on hand and the amounts collected by the 
trustée for that sold, in the absence of any course of business between 
the parties tending to show that the contraet was in fact one of sale. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of James H. Smith, bankrupt. On pétition of Bal- 
timore Pulverizing Company to reclaim property. Pétition granted. 

Harry L. Price, for receiver and trustée. 

George Dobbin Penniman, for Baltimore Pulverizing Co. 

ROSE, District Judge. James H, Smith was a merchant of Cecil 
county. He there kept a gênerai store. He will be spoken of as the 
bankrupt. The Baltimore Pulverizing Company is a corporation, and 
will be referred to as the Company. The Company has its offices in 
Baltimore. 

Before March 1, 1911, the bankrupt and the Company never had 
any business relations. The bankrupt knew that the Company was a 
manufacturer of fertilizers ; that its fertilizers were sold in Cecil 
county, and were there popular. It does not appear that the company 
had ever heard of the bankrupt. On March 1, 1911, being in Bal- 
timore, he went to their offices. He had an interview with their sec- 
retary. He on the same day entered into a written contraet with it. 
This contraet was on a printed form. It purported to appoint the 
bankrupt agent of the company "for the consignment of their fer- 
tilizer, to be shipped in bags to be delivered at any time from now 
until July 1, 1911, f. o. b. Baltimore, as follows." Then followed in 
print, under the heading "Spring Line," some 17 kinds, grades, or 
brands of fertilizer, opposite each of which there was written a price 
for a cash settlement and a somewhat larger price for settlement by 
note. On the contraet there was also, under heading "Fall Line," 
printed 11 kinds, grades, or brands of fertilizer, but no price was put 
on any of thèse. Under the heading of "Conditions of Sale and 
Terms of Settlement," the contraet provided that the — 

"sald agent is hereby authorized to sell the above fertilizers In the ordinary 
course of hls business for not less than the priées above set forth and freight 
from Baltimore to point of delivery, except upon the written authority of 
the sald Baltimore Pulverizing Company to vary the same, the said fertilizers 
and ail proceeds of any sale of the same, made by sald agent, are to be 
the property of the said Baltimore Pulverizing Company, and to be held by 
the said agent in trust for the said Baltimore Pulverizing Company until 
the sald proceeds of sale shall hâve heen pald over to the said Company, and 
until any and ail notes given for the sale of sald fertilizer. elther by the 
sald agent or said purchaser, shall hâve been paid and satisfied." 

"Spring Settlement — Priées In flrst column, net cash July Ist. Priées in 
second column, settlement by note dated July Ist, with interest, and due not 
later than Dec. 1, 1911." 

It was provided that the contraet — 
"is subject to suspension by fire or unavoidable accidents at seller's works 
or storage warehouses or for flnaucial reasons in the judgment of the com- 
pany." 

Between the making of the contraet and the 27th day of May, 
1911, some 90 tons of fertilizers were at différent times at the re- 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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quest oî the bankrupt sîiipped by the Company to liim. At the time 
each shipment was madç the Company sent him a bill or statement in 
the ordinary form, çxcept that it was headed: 

"Mr. James H. Smith, Agent of Baltimore Pulvcrizing Company, in Ac- 
count with Said Company." 

Prier to said date in May he had sold sôme of this fertiiizer for 
cash and had received payment therefor. Some of it he had sold and 
had not yet been paid for. Some of it was still in his hands unsold. 
On May 27, 1911, an involuntary pétition in bankruptcy was filed 
against him. One month later he was adjudicated a bankrupt. 
The Company by its pétitions asked that the fertiiizer remaining in 
the bankrupt's hands unsold should be returned to it, that ail moneys 
received by him for the fertilizers and which came into the posses- 
sion of his receiver and trustée, and ail sums collected by his receiver 
or trustée for its fertiiizer sold by him before the filing of the péti- 
tion against him, but payment for which was subsequently made to 
the receiver or trustée, should be paid over to it. 

The bankrupt turned over no money to his receiver or trustée. It 
is therefore unnecessary to inqiiire whether the Company would hâve 
been entitled to be paid ont of any moneys coming into the hands of 
the receiver or trustée from the bankrupt the amounts received by 
the bankrupt from the sale of its fertiiizer. By agreement the fer- 
tiiizer on hand at the time of the filing of the pétition bas since been 
sold by the receiver. The trustée holds the proceeds. 

The trustée says that the Company has no claim upon him. He 
asserts that at the time of the filing of the pétition in bankruptcy the 
fertiiizer in the hands of the bankrupt and the sums due by those per- 
sons vvho had purchased portions of the fertiiizer, but had not yet paid 
for it, could hâve been taken by an exécution creditor of the bank- 
rupt. If that is so, under the amendatory act of 1910 (Act June 25, 
1910, c. 412, 36 Stat. 838), the trustée is entitled to them. He relies 
on Albert, Sherifif, v. Lindau, 46 Md. 334. In that case the Court 
of Appeals of Maryland held that if goods were in fact sold to a 
dealer on crédit, instead of being entrusted to him for sale as agent, 
or if the agreement was merely colorable, not made in good faith, and 
was intended to be used for the purpose of protecting property, which 
was actually sold and belonged to the dealer, from his creditors un- 
der the guise of an agency, the goods could be seized on exécution 
both by his antécédent and subséquent creditors. The contract in that 
case contained on its face much évidence that the transaction, though 
called a consignment, was in fact a sale. The court held that under 
ail the circumstances the jury must say whether the goods had in fact 
been sold or merely consigned. 

In the case at bar the contract has been proved. Shipments under 
it had been shown. Nothing else has been established. No course 
of dealing had grown up between the parties more consistent with 
their considering themselves seller and buyer than principal and agent. 
Bankruptcy followed hard after the making of the contract. When 
the pétition was filed, no remittance had ever been made by the bank- 
rupt. . None had become due. In this state of the proof the Com- 
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pany is entitled to the proceeds of its fertilizer in the hands of the 
trustée, unless as a matter of law such contract as it made with the 
bankrupt must always, as against an exécution créditer of the so- 
called agent, be held to be a sale. Such contracts may be readily 
abused. It may seem best to a Législature to say that they shall be 
construed to pass to the agent title in the goods. In the absence of 
such a statute, no such interprétation must necessarily be put upon 
them. The Maryland Code is silent about them. Nevertheless the 
parties to them may so act as to show that what they called a con- 
signment was in fact a sale. When they do their rights will dépend 
upon what they did, and not upon the name they gave to that which 
they were doing. 

In this case nothing of that kind has been doue. The Company 
is entitled to such sums as the receiver or trustée may hâve collected 
from the purchasers of the fertilizer and to the pi'oceeds of the sale 
of thé fertilizer sold by the receiver, less an équitable allowance for 
the expense incurred by the bankrupt in collecting such sums and in 
selling such fertilizer. 



UNITED STATES v. YEE YET et al. 

UNITED STATES v. YEE KBE GUEY et al. 

(District Court, D. New Jersey. November 13, 1911.) 

1. Aliens (§ 32*) — CniNESE Laboreks— Déportation Proceedings— Bail- 

Power TO Grant. 

Thoujïli Chinese Exclusion Act May 5, 1892, c. 60, 27 Stat. 25 (U. S. 
Comp. St. 1901, p. 1319). as anieuded by Act Nov. 3, 1893. c. 14, 28 
Stat. 7 (U. S. Comp. St. 1901, p. 1.322), does not specmcally authorize ad- 
mission to bail of one ordered deported pending an appeal from the or- 
der of déportation, such bail may be granted in the sound discrétion of 
Ihe court. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

2. Aliens (§ 32*) — Ghïnese Laborers— Depoutattox Proceedings— Bail- 

Power TO Grant — "Order of Déportation." 

The requirement of Chinese lîxclusion Act May 5, 1892, c. 00. 27 Stat. 
25 (U. S. Comp. St. 1901, p. 1319), as amended by Act Nov. 3. 1893, e. 14, 
28 Stat. 7 (U. S. Comp. St. 1901, p. 1322). that an order of déportation be 
executed by the marshal, and that tUe per.sou to be deported shall not be 
admitted to bai], refers to the final order of déportation, and does not 
prohibit bail pending an appeal. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

3. Aliens (§ ,32*) — Ciiinese Laborebs— Déportation Proceedings— Bail- 

Power TO Géant. 

If necGssary, a bail bond given in a déportation proceeding under Chi- 
nese Exclusion Act May 5, 1<S92. c. 60, 27 Stat. 25 (U. S. Comp. St. 1901, 
p. 1319). as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 (U. S. Comp. 
St. 1901. p. 1.322), pending an appeal from an order of déportation, shoukl 
be treated as voluntary and enforceable, though not authorized by law. 
since it does not violate any statute, and is not contrary to public policy 
or otherwise illégal. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § .32.* 
What Chinese persons are excluded froin the United States, see note to 
Wong You V. United States, 104 C. C. A. 538.] 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 37 
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Actions by the United States of America against Yee Yet and an- 
other, and against Yee Kee Guey and another. On demurrers to 
amended déclarations. Demurrers overruled. 

Walter H. Bacon, Asst. U. S. Dist. Atty. 
Gilbert Collins, for démarrants. 

CROSS, District Judge. [1] The amended déclarations in the 
above cases, which hâve been demurred to, are in ail respects alike, 
except as to the name of the first or principal défendant, and the 
dates of the orders of déportation. The suits were instituted on bail 
bonds given by the respective défendants in the District Court of the 
United States for the Western District of New York. The déclara- 
tions are complète in their récitals and allégations, and are not claim- 
ed to be defective in form. Briefly stated and treating them together, 
they show that the principal défendants in each case, being Chinese 
laborers, were arrested for being in the United States contrary to the 
acts known as the "Chinese Exclusion Acts" ; that they were there- 
upon arrested and taken before a United States commissioner, who, 
after a hearing, held that they were unlawfully in the United States, 
and ordered them deported; that an appeal was duly taken from his 
order to Judge Hazel of the United States District Court for the 
Western District of New York, who, upon a hearing de novo, af- 
firmed the orders of the commissioner and ordered them deported; 
that from the last-mentioned orders appeals were duly taken and al- 
lowed by Judge Hazel to the United States Circuit Court of Appeals 
for the Second Circuit; that Judge Hazel, furthermore, upon the 
application of the respective appellants, did, by spécial orders, stay 
the orders of déportation made by him, and did admit the appellants 
to bail pending the hearing and détermination of their appeals, which 
it is further alleged were subsequently heard by the Court of Appeals, 
and the judgments of the court below directing the déportation of the 
appellants affirmed; that the said appellants, however, failed to ap- 
pear when and as required by the conditions of their respective bonds, 
whereby the conditions thereof were broken. 

The following spécifie grounds of demurrers are assigned in each 
case : 

"(1) There was, at the date thereof, no authority In law for the taklng ot 
the supposed wrlting obligatory on which the déclaration is founded. 

"(2) Such supposed wrlting obligatory was without considération and vold. 

"(3) The release of Yee Kee Guey from custody pending appeal to the 
United States Circuit Court of Appeals for the Second Circuit, as reclted 
in said «Jeclaratlon, was contrary to publie policy as declared by the act of 
Congress entitled, 'An act to prohibit the coming of Chinese persons into 
the United States,' approved May 5, 1892 (27 Stat. L. p. 25), and the amend- 
oent thereto approved November 3, 1893 (28 Stat. L. p. 7); and said supposed 
wrlting obligatory was therefore void. 

"(4) Said act of Congress amended as aforésald provides that an order of 
déportation made thereon shall be executed by the United States marshal 
of th» district withln which such order is made, and that he shall exécute 
same v> ith ail con veulent dispatch; and that pending the exécution of such 
order the Chinese person therein ordered to be deported shall remain in 
the custody of the United States marshal, and shall not be admitted to bail. 
The said supposed wrlting obligatory was in the nature of bail, and was 
therefore vold." 
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An examination of the Chinese exclusion act and its amendments 
shows that there is no spécifie authority for admitting to bail a Chi- 
nese person who has taken an appeal from an order of the District 
Judge for his déportation, and yet such appeals hâve been taken to 
and heard and determined by différent courts of appeals, for instance, 
by the Third Circuit Court of Appeals, in the case of Toy Tong et 
al. V. United States, 146 Fed. 343, 76 C. C. A. 621, by the Second 
Circuit Court of Appeals in Re Yee King et al. v. United States, 179 
Fed. 368, 102 C. C. A. 646, and by the Circuit Court of Appeals for 
the Fifth Circuit in Re Gee Cue Beng v. United States, 184 Fed. 383, 
106 C. C. A. 493. See, also, In re United States, 194 U. S. 194, 24 
Sup. Ct. 629, 48 L. Ed. 931. Furthermore, it has been the practice 
in this circuit pending such an appeal to admit the appellant to bail, 
and from the opinions in Re Ah Tai (D. C.) 125 Fed. 795, and in Re 
Lum Foy et al. (C. C.) 128 Fed. 974, a like practice appears to hâve 
been followed upon appeals taken from the order of a commissioner 
to the District Court in the states of New York, Massachusetts, Ver- 
mont, California, Idahô, Oregon, and Montana. While it is true, as 
stated, that the above cases relate to the allowance of bail upon an 
appeal from an order of déportation made by a United States com- 
missioner to the District Court, and not from an order of that court 
to the Circuit Court of Appeals, still in principle they are the same. 
There is no express statutory authority for the allowance of bail in 
either case. Hence, if it is allowable in the one, it would seem to be 
in the other. Under the authority of United States v. Fah Chung 
(D. C.) 132 Fed. 109, In re Ah Tai (D. C.) 125 Fed. 795, In re 
Luin Poy et al. (C. C.) 128 Fed. 974, In re Chin Wah (D. C.) 182 
Fed. 256, and, further, in view of the practice which has so gener- 
ally obtained in like cases, I feel constrained to uphold thèse bonds 
and overrule the demurrers. It is not to be inferred, however, from 
that remark, that I do not agrée with those décisions. I think they 
are right, and that the question of admitting to bail a Chinese person 
ordered deported pending an appeal from the order of déportation 
rests in the sound discrétion of the court. 

[2] The fourth cause of demurrer refers to a provision of the stat- 
ute which manifestly relates to a final order of déportation, other- 
wise the marshal would be required to exécute, with ail convenient 
dispatch, an order of déportation made by a commissioner, notwith- 
standing the act gives an appeal from such order to the District Court. 
[3] Moreover, the bonds under considération were given pursuant 
to an order of the court, were approved by it, and there was abun- 
dant considération to support them. Such considération may be found 
in the freedom from détention thereby purchased for the principal 
obligors. They are the solemn obligations of the respective parties 
given to the United States in proceedings of which one of its courts 
had jurisdiction. Their exécution and acceptance by the court pur- 
chased at least temporary immunity from arrest for the principal ob- 
ligors, and under the circumstances the défendants will not now be al- 
lowed to gainsay their act. The bonds should, if necessary, be treated 
as voluntary, and the several contracts therein entered into between 



580 102 FKDBRAL REPORTER 

the United States and the respective défendants upheld and enforced, 
since they are not violative of any statute, contrary to public policy, 
or otherwise illégal. 

The demurrers will be overruled with costs, and the défendants al- 
lowed 15 days in which to plead. 



UNITED STATES v. LETT JIN. 

(District Court, S. D. New Yorlî. November 29, 1911.) 

Aliens (§ ,-î2*)— CiiiNESE Laborers— Déportation Pkooeedikgs— Nativity— 
Evidence— Weight. 

Evidence In a déportation proceeding held to show that défendant Is an 
American citizen, and not a Chinese laborer unlawfully in tbe country. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 0.3-95 ; Dec. Dig. 
§ 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Déportation proceeding by the United States against Leu Jin. 
From an order for déportation, défendant appeals. Order reversed. 

Henry A. Wise, U. S. Atty., and Roger H. Clarke, Asst. U. S. 
Atty. 

James A. Donegan, for défendant. 

HOLT, District Jtidge. This is an appeal from an order of a com- 
missioner directing that the défendant be deported on the ground that 
heis a Chinese laborer in this country without a certificate. He claims 
that he is an American citizen, born in San Francisco. This claim of 
American citizenship by a person of Chinese descent is one which can 
be easily fabricated, and which, if fabricated, is very difficult to be dis- 
proved by the government. On the other hand, if it is true, there 
are generally no witnesses who can prove it, except Chinese witnesses. 
It is easy to décide such cases on the theory that ail such claims are 
false. Probably many of them are false, but some of them must be 
true; for there must be a considérable number of persons of Chinese 
descent born hère since Chinese immigration into this country began. 

In this case, there is sufficient formai évidence that the défendant 
was born in this country. The government asserts that such évidence 
cannot be accepted, because of inconsistencies between the statements 
made by the défendant and some of his witnesses on the examina- 
tion by the Chinese inspector before his arrest and the évidence given 
in this proceeding. Thèse inconsistencies substantially relate to the 
conditions of the life of the défendant in San Francisco. The proof 
is that he came to New York when he was about 8 years old. The 
statements made to the inspector before arrest and the testimony of 
some of the witnesses on the hearing diiïer as to some détails of his 
life in San Francisco. For instance, the défendant says that he lived 
with his father and mother in the front of the first fioor of a house 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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there, and that there were no other women or children on that floor. 
Sonie of the older witnesses say that there vvas another Chinese fam- 
ily, with women and children, in the rear of the same floor. The 
défendant, aiso, in his statement to the inspecter, said at first that he 
did not know of any one who could prove his birth in San Francisco, 
but afterwards said that Leu Dock Yuen could do so, but he did not 
know where he was. Leu Dock Yuen is produced as a witness and 
testified in the case ; but it seems to me not strange that the défend- 
ant should not bave known where he was when first interrogated by 
the inspecter. The défendant at that time was living, and had been 
living, for 5 or 6 years in the Bronx. Nor does it seem strange to me 
that a boy leaving San Francisco 24 years ago, when he was 8 j^ears 
old, should not remember accurately the détails of his early life there. 

The weighty fact in this case, in my opinion, is the fact that he 
bas been in and about New York ever since he was about 8 years 
old. His own story and the évidence of the various witnesses called 
as to the fact that he came to New York at that time are perfectly 
consistent. They ail give the various places where he bas lived in this 
country, the time he has lived in each place, and the occupations Vk'hich 
he has followed from that time to this, and their évidence in that 
respect is entirely consistent. For 5 or 6 years past he has had, in 
partnership with another Chinaman, a laundry in the Bronx, and his 
American landlord and other American witnesses give strong testi- 
mony in favor of his honesty and good character. The government's 
claim is that he was born in China. But he could not hâve corne from 
China alone at any time before he was 8 years old, and people in that 
station in life coming from China very rarely bring any children of 
that âge with them. It is impossible in this class of cases to be sure 
what the truth is, but in my opinion the évidence in this case prepon- 
derates that the défendant was born in this country and is an Amer- 
ican citizen. 

The order for his déportation is reversed. 



BEHRENS V. ILLINOIS CENT. R. CO. 

(District Court, E. D. Louisiana. Deceiuber 30, 1911.) 

No. 13,902. 

Commerce (§ 27*) — Death or Sekvani— Kmployer's Liability Act "En- 

GAGED IN Interstate Commerce." 

Where intestate, a flreman on one of defendant's switcli englnes, was 
ordinarily employée! in Interstate eomnieree, tliough mingled with em- 
ployment in commerce wholly within the state, he was engased in In- 
terstate commerce within the fédéral emplover's liabilitv act (\ct \nril 
22, 1908, c. 149, 35 Stat. C5 [U. S. Comp. St. Supp. 19(19. p. 1171]') so 
that an action for his alleged wrongful death could be maintained there- 
under, though at the précise time of the accident he was working on an 
intrastate train. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.* 
What law governs master's liability for injuries to servant, see note 
to Mexican Cent. Ry. Co. v. Jones, 48 C. C. A. 232.] 



*For other cases see same topic cS; 5 numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



5S2 192 FEDERAL REPORTEE 

At Law. Action by Joseph Behretis, as administrator, etc., against 
the Illinois Central Railroad Company. On defendant's motion for 
direction of verdict. Denied. 

Armand Romain, for complainant. 
Gustave Lemle, for défendant. 

POSTER, District Judge. This is a case brought solely under and 
by virtue of the act of April 22, 1908, known as the "Employer's 
Liability Act" (35 Stat. 65, c. 149 [U. S. Comp. St. Supp. 1909, p. 
1171]), and the défendant has moved for the direction of a verdict. 

The évidence is undisputed that the plaintiff's intestate came to his 
death in an accident while he was employed as fireman on one of the 
defendant's engines. He was a member of a switching crew, and it 
was their duty to switch cars that had to move both in Interstate and 
intrastate commerce indiscriminately. They usually reported for duty 
at Chalmette, a railroad terminal below the city of New Orléans, not 
on defendant's road, to make up a train of "empties" and other cars 
intended for various destinations and going over its road, and also 
of empty cars to be retutned to other roads. They would then haul 
this train to Harrahan, a terminal above the city of New Orléans on 
the defendant's line — in fact, one of its yards — and then take out 
another train already made up for them and haul it back to Chalmette. 

At the time the accident occurred the train being hauled was com- 
posed of 13 cars, ail of which had originated in Louisiana destined to 
Chalmette, and, so far as the freight was concerned, constituted in- 
trastate commerce. It is therefore contended by the défendant that 
neither it nor its deceased employé was at the time engaged in Inter- 
state commerce, and there could be no recovery as against it in this 
action. 

In my opinion the construction sought to be secured by the de- 
fendant is entirely too narrow and restricted. Undoubtedly the act 
of Congress is in dérogation of the common law; but certainly the 
élimination of the doctrine of fellow servant and the modification of 
the doctrines of contributory négligence and assumed risk makes for 
the Betterment of human rights as opposed to those of property, and 
I consider that, in the light of modem thought and opinion, the law 
should be as broadly and as liberally construed as possible. 

In this view of the case, I consider that the usual and ordinary 
employment of the décèdent in Interstate commerce, mingled though 
it may be with employment in commerce which is wholly intrastate, 
fixes his status, and fixes the status of the railroad, and the mère fact 
that the accident occurred while he was engaged in work on an intra- 
state train, rather than a few minutes earlier or later, when he might 
hâve been engaged on an Interstate train is immaterial. If he was 
engaged in two occupations that are so blended as to be inséparable, 
and where the employé himself has no control over his own actions 
and cannot elect as to his employment, the court should not attempt 
to separate and distinguish between them. 

The motion will be denied. 
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UNITED STATES v. WONG KEB. 

(District Court, S. D. New York. November 29, 1911.) 

AuENs (§ 32*) — Chinese Pep.sons—Seamkn— Déportation. 

A Chinese seanum, tiaving been landeci and talien to a hospital for 
médical treatment, after liis reeovery tried to shlp as a seamau, but, be- 
Ing unsuccessful, obtained employaient on sliore as a laborer. Held thîj.t, 
even if the necessity of hospital treatment dispensed with the necesslty 
of Uls glvlng a bond to départ wlthin 30 days, he was ncvertheless bound 
to départ within that time after hls discharge from the hospital, and, 
not having done so, was subject to déportation. 

[Ed. Note. — For other cases, see Aliens. Dec. Dig. § 32.* 
What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 G. C. A. 538.] 

Déportation proceedings by the United States against Wong Kee. 
From an order of déportation, défendant appeals. Affirmed. 

Henry A. Wise, U. S. Atty., and Roger H. Clarke, Asst. U. S. Atty. 
James A. Donegan, for défendant. 

HOLT, District Judge. The défendant has been ordered to be 
deported on the ground that he is a Chinese laborer in this country 
without a certifîcate. The évidence shows that he was a seaman, and 
that he was landed and taken to a hospital for médical treatment. He 
asserts that after his reeovery he tried to ship as a seaman, but was 
unsuccessful, and that thereupon he obtained employment on shore, 
and has since remained in this country as a laborer. 
' The régulations governing the admission of Chinese permit the ad- 
mission of persons whose physical condition requires immédiate hos- 
pital treatment, and also permit seamen to be discharged or given 
shore leave, but provides in the latter case that if a seaman is per- 
mitted to go on shore a bond shall be given for $500, conditioned for 
his departure from the country within 30 days. No such bond ap- 
pears to hâve been given in this case. Even if the necessity of going 
to a hospital for médical treatment dispensed with the necessity of 
such a bond, I think that he was obliged to départ within 30 days 
after his landing, or at least after his discharge from the hospital, and 
that, as he has continued in the country from that time, the order for 
his déportation is correct. 

The commissioner's order is affirmed. 



TWIN FALDS CANAI.. CO-, LIniited, v. FOOTE et al. 

(Circuit Court, D. Idaho, S. D. October 23, 1911.) 

1. Waters and Watek Courses (§ 222*) — Réclamation Act— Construction 
CE Works by United States. 

In the construction of worlîs for the irrigation of arid public lands 
under Eeolamation Act June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. 
St. Supp. 1909, p. 596), the United States Is not exercising a governmen- 
tal function nor even a strictly public function, but is promoting its pro- 

•For other cases see same toplc & i numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prletary Interests, and such advantage as arlses therefrom to the public 
at large is material, and not governmeutal. 

[Ed. Note. — For other cases, see Waters aud Water Courses, Dec. Dig. 
I 222.*] 
2. Removal or Oatjsks (§ 21*) — Suits Against ok for Acts of Uniïku 
States Officbrs— "Revenue Law." 

Réclamation Act June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. St. 
Supp. 1909, p. 596), by which the goverument advances tlie cost of réc- 
lamation Works, and collects froin purchasers of the lands beneflted only 
sufflcient to reimburse it for ttie expenditure, is not a "revenue law" 
vvlthin the meanlng of Rev. St. § 643 (U. S. Comp. St. 1901, p. 521), which 
provides for the removal of suits broiight in state courts "against any 
offlcer appolnted under or acting by authority of any revenue law of the 
United States" on account of any act done under color of his office, and 
a suit against the offlcer In charge of réclamation work to détermine 
water rlghts in a stream is not reuiovable by him tliereunder. Nor is 
there any reason of public policy wliy such suit should be transferred to 
the fédéral courts, as by the ternis of the act the rlghts of the goveru- 
ment as an appropriator of water are governed by the laws of the state 
and are no gréa ter than those of any other user. 

CEd. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 49, 
51 ; Dec. Dig. § 21.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6209-6211.] 

In Equity. Suit by the Twin Falls Canal Company, Limited, against 
Joseph C. Foote, Charles N. Poster, and others. On motion to re- 
mand to state court. Motion sustained. 

A. M. Bowen and Cavanah & Blake, for plaintiff. 
C. H. Lingenfelter, U. S. Dist. Atty., and B. E. Stoutemyer, for 
défendant Foster. 

DIETRICH, District Judge. By this action the plaintiff, the own- 
er of a large canal System diverting water from a natural stream and 
making distribution thereof to its several stockholders for the irriga- 
tion of their farms, seeks an adjudication of the conflicting rights 
of itself and other claimants to the flow of Snake river, and prays au 
injunction restraining other users from interfering with its rights. 
Proceeding under the authority of Act Cong. June 17, 1902, c. 1093, 
32 Stat. 388 (U. S. Comp. St. Supp. 1909, p. 596), commonly known 
as the "Réclamation Act," the Secretary of the Interior bas caused 
to be constructed, and is maintaining, a canal System diverting water 
from the Snake river at a point above the intake of the plaintiff 's 
canal, and the défendant Charles N. Foster is the représentative of 
the government in charge of this system, he having no other interest 
in the subject-matter of the litigation. 

By section 643 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 521) it is provided that when any civil suit is com- 
menced in a state court "against any officer appointed under or act- 
ing by authority of any revenue law of the United States now or 
hereafter enacted, or against any person acting under or by author- 
ity of any such officer, on account of any act done under color of his 
office or of any such law or on account of any right, title or author- 
ity claimed by such officer or other person under any such law," such 

•For other cases see same topic & § humbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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suit may at any time before the final hearing thereof be removed for 
irial into the Circuit Court of the United States upon pétition of such 
défendant. Poster, having been made a party défendant by supple- 
mental proceedings, promptly filed a pétition pursuant to this provi- 
sion of law for the removal of the cause to this court, and, an ex 
parte order having been made granting the pétition, the plaintifï now 
moves to remand. The pétition is in due forni and the removal is 
conceded to hâve been properly made, provided the réclamation act 
is held to be a "revenue law of the United States" within the mean- 
ing of the section referred to. The only question for considération, 
therefore, is whether this act is a "revenue law." 

Briefly abstracted, the act provides that, beginning with the fiscal 
year ending June 30, 1901, ail moneys received from the sale of pub- 
lic lands in certain states, including the state of Idaho, with certain 
unimportant exceptions, shall be appropriated and set apart as a spé- 
cial fund to be known as the "réclamation fund," to be used for the 
construction and maintenance of irrigation works, for the storage, 
diversion, and development of waters for the réclamation of arid 
lands. Authority to administer the fund and to expend it under the 
law is vested in the Secretary of the Interior. He is empowered to 
direct surveys to be made, and, upon investigation and considération, 
to take ail the necessary steps for the construction of irrigating Sys- 
tems. And to that end he may withdraw public lands from entry 
under the gênerai public land laws, and prescribe rules and régula- 
tions for their entry in accordance with the terms of the act. Upon 
the construction of such a System, he may give notice of the lands 
irrigable thereunder, and limit the area which any one person may 
enter. The act contemplâtes that the cost of constructing the canal 
System shall be ratably distributed to the lands irrigable thereunder, 
and persons entering such lands are, under the rules and régulations 
prescribed by the Secretary of the Interior, required to reimburse the 
government for its outlay in constructing the System; it being pro- 
vided that the charges to entrymen shall be determined "with a view 
of returning to the réclamation fund the estimated cost of construc- 
tion of the Project and shall be apportioned accordingly." Obviously, 
as indicated in its title, the réclamation of the arid lands of the United 
States by rendering to settlers temporary assistance in procuring 
water for the irrigation thereof was the controlling motive for its 
passage. It was recognized that in executing plans for the irriga- 
tion of much of the public arid land individual efi^ort would be inadé- 
quate, and that the government with its unlimited crédit could un- 
dertake and successfully carry to completion projects, which, be- 
cause of their magnitude and difficulties, private enterprise would 
hesitate to undertake. The government was neither to gain nor to 
lose by the enterprise, for in theory the entire cost of any given 
project is to be reimbursed by those who enter irrigable lands 
thereunder. It is clear that, in se far as it is a feature at ail, 
revenue is an incident only, and not the primary purpose of the 
act, and it therefore follows that the act does not fall within the terms 
of section 7 of article 1 of the Constitution of the United States, 
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providing that "ail bills for raising revenue shall originale in the 
House of Représentatives." "Bills for raising revenue," it is gen- 
erally thought, are such as "levy taxes in the strict sensé of the 
word" ; and the constitutional limitation "has not been understood to 
extend to bills for other purposes, which may incidentally create rev- 
enue." Story on the Constitution, § 880; United States v. Norton, 
91 U. S. 566, 23 L. Ed. 454; Twin City Bank v. Nebeker, 167 U. S. 
196, 17 Sup. Ct. 766, 42 L. Ed. 134; Millard v. Roberts, 202 U. S. 
429, 26 Sup. Ct. 674, 50 L. Ed. 1090. 

Upon behalf of the défendant, it is conceded that the bill for the 
réclamation act could not properly be classified as a bill "for raising 
revenue" within the meaning of the Constitution ; but it is said the 
phrase, "revenue law," in the statutory sensé, is not to be taken as 
the exact équivalent of the constitutional clause. But the reasons 
urged for drawing such a distinction, when analyzed, seem largely 
referable to the supposed desirability of a law conferring upon ail 
officers of the national government the right to hâve certified to the 
fédéral courts ail actions brought against them in the state court, a 
considération that is more properly addressed to the législative than 
to the judicial department of the government. It is conceded that 
section 643 does not extend its protection to ail government officers, 
and we are therefore concerned with determining, not what may 
seem to be désirable, but what was the intention of Congress in en- 
acting the law, and to what class or classes of officers it was intended 
to apply. It is, of course, possible to difïerentiate between a law 
"for raising revenue" and a "revenue law," but the distinction is not 
entirely obvions, and the two phrases might very properly be used to 
convey the same meaning. Lexically and grammatically, the strain 
cornes, not in assimilating, but in distinguishing them. As language 
is commonly and ordinarily understood, it would seem that, when a 
bill "for raising revenue" is enacted into law, it becomes "a revenue 
law," and a "revenue law" originates in a bill "for raising revenue." 
It was expressly so held by Judge McDonald in The Nashville, Fed. 
Cas. No. 10,023, decided in 1868. True, the contention of the de- 
fendant in this respect is not wholly without support in the decided 
cases, notably that of the United States v. James, Fed. Cas. No. 15,- 
464. Upon the other hand, expressions from the highést authority 
seem to imply a différent view. In United States v. Norton, 91 U. 
S. 566, 23 L. Ed. 454, the Suprême Court had under considération the 
meaning, not of the constitutional limitation, but of the statutory 
phrase, "revenue laws of the United States." Référence in the opin- 
ion is made to the Constitution apparently for the purpose only of 
throwing light upon the meaning of the statutory language, and, aft- 
er adverting to the proceeds arising from the sale of public lands and 
of public securities and the receipts of the Patent Office and the Post 
Office Department, the court says : 

"It is a matter of common knowledge that the appellative 'revenue laws' 
Is never applied to the statutes lEvolved in thèse classes of cases. The Con- 
stitution of the United States (article 1, § 7) provides that 'ail bills for rais- 
ing revenue shall origlnate in the House of Représentatives.' The construc- 
tion of this limitation is practically well settled by the uniform action of 
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Congress. According to that construction, It 'bas been confinée! to bills to 
levy taxes In the strict sensé of the words, and bas not been understood to 
extend to bills for other purposes wblch incidentally create revenue.' Story 
on tbe Const. § 880. 'Bills for raising revenue' when enacted into laws become 
revenue laws. Congress was a constitutional body sitting under the Constitu- 
tion. It was, of course, familiar with tbe phrase 'bills for raising revenue,' as 
nsed in that Instrument, and the construction which had been given to it." 

If there is not in this language an express ruling, there is at least 
an apparent intimation that the statutory phrase is to be taken as a 
substantial équivalent of the constitutional clause. In this case, it is 
true, the court was not construing section 643, but it did hâve under 
considération the meaning of the identical language upon which the 
présent case turns, although found in another section of the statutes. 
It hàs not been urged and I hâve been unable to discover that there 
is anything in the origin or history of section 643 suggestive of the 
expansive meaning for which the défendant contends, or indicative 
of an intention on the part of Congress to attach to the phrase, "rev- 
enue laws," any unusual significance. If the décision may be said 
to hâve any relation to the emergency act of February 4, 1815 (3 
Stat. 198, c. 31) it will be noted that the provision for removal found 
in that act is whoUy confined to customs offîcers. Properly speak- 
ing, the main features of the section are traceable for their origin to 
section 3, Act March 2, 1833, c. 57, 4 Stat. 632, This act is en- 
titled "An act further to provide for the collection of duties on im- 
ports." "It was passed in conséquence of an attempt by one of the 
States of the Union to make pénal the collection by United States 
officers within the state of duties under the tariflf laws. It was recom- 
mended by Président Jackson in a spécial message and passed in the 
Senate by a vote of 32 to 1 and in the House by a majority of 92." 
Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648; 2 Richardson's 
Messages & Papers of the Présidents, p. 610, In its original form, 
therefore, the section is found in a "revenue law," purporting to re- 
late exclusively to the collection of revenue arising from import du- 
ties. By section 50 of an act of June 30, 1864, entitled "An act to 
provide internai revenue to support the government," etc. (Act 
June 30, 1864, c, 173, 13 Stat. 225, 241), thèse provisions were ex- 
tended to the protection of officers engaged in executing the internai 
revenue laws. On July 13, 1866, an act was passed, entitled "An act 
to reduce internai taxation," etc. (Act July 13, 1866, c. 184, 14 
Stat. 98), section 67 of which substantially corresponds to section 643 
of the Revised Statutes, and by section 68 of which section 50 of the 
act of 1864 was repealed. It thus appears that the provision had 
its origin and was always embraced in a law, the primary, if not the 
sole, purpose of which was to provide revenue for the support of the 
government, and hence a "revenue law" within the meaning of the 
constitutional limitation. 

No décision has been found in which the précise question under 
considération has been determined, nor for our guidance hâve we 
from an authoritative source a comprehensive and spécifie définition 
of the term "revenue" as used either in the Constitution or in the many 
statutes in which it is employed. In Twin City Bank v. Nebeker, 



588 192 FEDERAL REPORTER 

167 U. S. 196, 17 Sup. Ct. 766, 42 L. Ed. 134, Mr. Justice Harlan, 
ref erring to the constitutional provision, uses the f oUowing language : 

"What bills belong to that class (for ralslng revenue) is a question of such 
magnitude and Importance that it is the part of wisdom not to attempt by 
any gênerai statement to eover every possible phase of the subject." 

In several suits against officers of the government engaged in the 
postal service, the meaning of the phrase, "revenue laws," has been 
the subject of considération, and upon certain of thèse décisions the 
défendant places his chief reliance. That there is some analogy be- 
tween the réclamation and the postal service may be conceded, but 
that there are also marked distinctions cannot be denied. In Public 
Clearing House v. Coyne, 194 U. S. 497, 506, 24 Sup. Ct. 789, 792, 
48 L,. Ed. 1092, the Suprême Court speaks of the Post Office De- 
partment as "a public function assumed and established by Congress 
for the gênerai welfare, and in most countries its expenses are paid 
solely by the persons making use of its f acilities ; and it returns, and 
is presumed to return, a revenue to the government, and really op- 
érâtes as a public and efficient niethod of taxation." In such a view, 
the Post Office Department bears little resemblance to the réclama- 
tion service. No one would prétend that the latter either in theory 
or in practice "opérâtes as a public and efficient method of taxation." 
But if, in respect to the revenues of the government, the status of the 
réclamation service and of the Post Office Department be assumed to 
be identical in law, the question under considération is not foreclosed, 
for the status of the postal laws themselves is not by the decided cases 
put beyond controversy. Those cited by the défendant in support 
of his position are Warner v. Fowler, 29 Fed. Cas. 255; Ward v. 
Congress Construction Co., 99 Fed. 598, 39 C. C. A. 669; U. S. v. 
Bromley, 53 U. S. 88, 13 L. Ed. 905. The Warner Case, decided in 
1859, was brought in a state court within the Southern District of 
New York against a postmaster for his alleged wrongful refusai to 
deliver a letter to the plaintiff. By District Judge Ingersoll the case 
was held removable to the United States Circuit Court under the 
third section of the act of 1833, although, as we hâve seen, that act 
was entitled "An act to provide for the collection of duties on im- 
ports." But an entirely différent view of the scope of this act is 
taken by District Judge Shipman in Victor v. Cisco, 28 Fed. Cas. 
1177, a case arising in the same district and decided in 1862, and by 
District Judge Benedict in Stevens v. Mack, 23 Fed. Cas. 20, the 
case also arising in the Southern District of New York and decided 
in 1867. In this latter case it was expressly held that the act of 
1833 had no application even to internai revenue laws and related 
exclusively to import duties. The same view by Circuit Judge Wood- 
ruff in the Northern District of New York was expressed in Bench- 
ley V. Gilbert, Fed. Cas. No. 1,291, decided in 1871. Each of the cases 
clearly négatives the theory that officers in the postal service could 
invoke the protection of section 3 of the act. And in City of Phil- 
adelphia v. The Collector (Diehl) 72 U. S. 720, 18 L. Ed. 614, refer- 
ring to the several acts of 1833, 1864, and 18^6, Mr. Justice Clifford, 
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delivering the opinion of the Suprême Court, uses the following lan- 
guage : 

"Undoubtedly the original act of 1833 was passed for the protection of of- 
ficers of the revenue, and persons aetlng under them, charged by law wlth 
the collection of iinport duties, and the first proviso in the sixty-seventh sec- 
tion of the act of the thirteenth of July, 1866, expressly enacts that the orig- 
inal act shall not he ao construed as to apply to cases 'arislng under any of 
the internai revenue acts, nor to any case in whieh the valldity or Interpréta- 
tion of those acts shall be In issue.' The elïect of that proviso Is to llnilt the 
scope of the original act, without repoaliiig it, to cases arising under the acts 
of Congress providing for the collection of luiport duties, and to confine Its 
opération to the purposes for whlch it was orlginally passed." 

In thi.s connection it should be remarked that the force of this 
language is apparently weakened by expressions found in Insurance 
Company v. Ritchie, 72 U. S. 541, 18 L. Ed. 540 (decided at the same 
term), and by the comments of Mr. Justice Miller in Peyton v. Bliss, 
Fed. Cas. No. 11,055, decided a year later, it being expressly held by 
him that the third section of the act of 1833 extended to laws imposing 
direct taxes. 

In Ward v. Congress Construction Co., the second case relied up- 
on by the défendant, the plaintiff sought to enjoin the construction 
company from proceeding with the érection of a post office building. 
The construction compaay was acting under and carrying out a con- 
tract with the Secretary of the Treasury. Upon pétition of the de- 
fendant, the case was certifîed from the state court to the United 
States Circuit Court under section 643, and the removal was sus- 
tained by the Circuit Court of Appeals both in the majority décision 
and in the concurring opinion by Judge Seaman. While the Fowler 
Case together with other cases is cited, it is not made to appear that 
the conclusion of the majority is based to any extent upon the fact 
that the défendant company was engaged in the construction of a 
post ofifice building or that the fact that the building was to be used as 
a post office was a material considération. Perhaps some light upon 
the reasons for the conclusion of the court may be found in the brief 
statement in the concurring opinion, to the efïect that the test of the 
jurisdiction of the fédéral court was: 

"That the Secretary of the Treasury by whom the work was ordered was 
an offlcer administerlng the revenue laws of the United States, 'acting under 
eolor of hls office,' and not. that the act in question related to the 'ralsing of 
revenues.' " 

The act against which the injunction was sought was in effect the 
act of the Secretary of the Treasury, for the work was being done 
under his direction, and above ail others the Secretary of the Treasury 
is charged with the administration of the "revenue laws of the United 
States." 

The other case cited upon behalf of défendant is United States v. 
Bromley, decided by the Suprême Court in 1851. Neither in its 
présent nor in its original form was section 643 involved. An ac- 
tion of debt was brought by the United States in the fédéral court 
to recover a penalty from the défendant Bromley for carrying mail 
matter in violation of Act March 3, 1845, c. 43, 5 Stat. 732, entitled 
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"An act to reduce the rates of postage, etc., and for the prévention 
of frauds on the revenue of the post office department." It will be 
noted" that by its title the act is designated as a revenue measure. 
The verdict was for the défendant in the District Court where it was 
tried, and, there being an affirmance in the Circuit Court, a review was 
sought by the government in the Suprême Court under Act May 31, 
1844, c. 31, 5 Stat. 658, providing that a judgment in any Circuit 
Court in a civil action brought by the United States "for the enforce- 
ment of the revenue laws of the United States" could be re-examined 
in the Suprême Court without regard to the value of the matter in 
controversy. Its jurisdiction being called into question, the Suprême 
Court said: 

"That the aet whlch prescribes the oflfense charged is a revenue law there 
would seem to be no doubt. In its title it is declared to be an act to reduce 
the rates of postage, and for the 'prévention of frauds on the revenue of the 
Post Office Department' In its character and object it Is a revenue law, as 
It acts upon the rates of postage and Increases the revenue by prohibiting and 
punishing fraudulent acts which lessen it. Under the act of 1836, the revenue 
of the Post Office Department Is paid into the treasury. Revenue is the In- 
come of a state, and the revenue of the Post Office Department, being ralsed 
by a tax on mailable matter conveyed in the mail, and vi'hich is disbursed in 
the public service, is as much a part of the Income of the government as 
moneys coUected for duties on imports." 

It will be borne in mind that in using this language the court was 
net construing section 643 or a kindred statute, but an entirely dif- 
férent act relating to the appellate jurisdiction of the court; and it 
must be admitted that there is little analogy between the provisions 
of the réclamation act involved in this suit, and a law for the "pré- 
vention of frauds upon the revenue of the Post Office Department." 
Moreover, in the light of subséquent décisions, the case cannot be re- 
garded as authority for the view that postal laws generally are "rev- 
enue laws." In United States v. Norton, 91 U. S. 566, 23 L. Ed. 
454, decided in 1875, and to which référence haS already been made, 
the défendant was indicted under the eleventh section of an "act to 
estabhsh a postal money order System," passed May 17, 1864 (Act 
May 17, 1864, c. 87, 13 Stat. 76). The period of limitations for the 
prosecution of criminal offenses as prescribed by gênerai statute was 
two years, but by Act March 26, 1804, c. 40, § 3, 2 Stat. 290, it was 
provided that in the case of "crimes under the revenue laws of the 
United States" an indictment could be brought any time within five 
years. Whether or not the action was barred, therefore, depended 
upon the answer to the question whether the "act to establish a postal 
money order system" was a "revenue law." Provision is made by 
the act for charging fées for issuing money orders, ail of which were 
to be covered into the treasury of the United States, and generally 
the law was to be administered through the Post Office Department. 
Undoubtedly, therefore, the money order service became a part of 
the gênerai postal system, and the income derived f rom the service in 
the form of fées became a part of the revenue of the United States. 
And yet it was said : 

"In no just View, we thlnk, can the statute in question be deemed a rev- 
enue law. The lexical définition of the term 'revenue' is very comprehensive. 
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It Is thus given by Webster : 'The income of a nation, derlved f rom Its taxes, 
duties, or other sources, for the payment of tbe national expenses.' The 
phrase 'other sources' would Include the proceeds of the public lands, those 
arising from the sale of public securitles, the receipts of the Patent Office in 
excess of Its expendltures, and those of the Post Office Department, when 
there should be such excess as there was for a tlœe in the early history of 
the government. Indeed, the phrase would apply in ail cases of such ex- 
cess. In some of them the resuit might fluctuate ; there being excess at one 
time, and deflciency at another. It is a matter of common knowledge that 
the appellative 'revenue laws' is never applied to the statutes involved in 
thèse classes of cases. The Constitution of the United States, art. 1, § 7, pro- 
vides that 'ail bills for raislng revenue shall originate in the House of Rep- 
résentatives.' The construction of this limitation is practieally well settled 
by the uniform action of Oongress. Aceording to that construction, it 'bas 
been conflned to bills to levy taxes in the strict sensé of the words, and bas 
not been understood to extend to bills for other purposes which incidentally 
croate revenue.' Story on the Const. § 880. 'Bills for raislng revenue,' when 
enacted into laws, become revenue laws. Congress was a constitutlonal body 
sittlng under the Constitution. It was, of course, familiar with the phrase 
'bills for raislng revenue,' as used in that instrument, and the construction 
which had been given to it. The précise question before us came under the 
considération of Mr. Justice Story in the United States v. Mayo, 1 Gall. 396 
[Fed. Cas. No. 15,7551. He held that the phrase 'revenue laws,' as used in 
the act of 1804, meant such laws 'as are made for the direct and avowed 
purpose of creating revenue or public funds for the service of the government.' 
The same doctrine was reafflrmed by that eminent judge in United States 
V. Cushman, 2 Sumn. 426 [Fed. Cas. No. 14,908]. Thèse views commend them- 
selves to the approbation of our judgment. The cases of United States r. 
Bromley, 12 How. 88 [13 L. Ed. 905]. and Warner v. Fowler, 4 Blatchf. 311 
[Fed. Cas. No. 17,182], are relied upon by the counsel for the United States. 
Both those cases are clearly distinguishable, with respect to the grounds upon 
which the judgment of the court proeeeded, from the case before us. It is 
unnecessary to remark further in regard to them." 

It has been sugg-ested that, being a criminal prosecution, the Nor- 
ton Case can be distinguished under the rule of strict construction in 
favor of liberty, but there is no intimation in the opinion of the 
court that the conclusion reached involved any such considération. 

United States v. Hill, 123 U. S. 681, 8 Sup. Ct. 308, 31 h. Ed. 
275, was an action brought upon the oificial bond of a clerk of the 
United States District Court to recover for fées coming into his 
hands and not properly accounted for. The verdict being for de- 
fendants, judgment of dismissal was entered, and to reverse ' this 
judgment a writ of error was sued out. There was a motion to dis- 
miss upon the ground that the matter in dispute did not exceed $5,- 
000. The government, however, relied upon the same provision of 
law under which jurisdiction was entertained in the Bromley Case; 
that is, the provision conferring jurisdiction to review any judgment 
of a Circuit Court entered in a civil action "for the enforcement of 
any revenue law," regardless of the amount in controversy. After 
referring to the statutes fixing the compensation of clerks and de- 
fining the jurisdiction of fédéral courts, the following language is 
used : 

"This clearly implies that the term 'revenue law,' when used in connection 
with the jurisdiction of the courts of the United States, means a law impos- 
ing duties on imports or tonnage, or a law provlding in terms for revenue; 
that is to say, a law which is directly traeeable to the power granted to 
Congress by section 8, article 1, of the Constitution, 'to lay and coUect taxes, 
duties, imposts and excises.' " 
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In Bryant Bros. v. Robinson, 149 Fed. 321, 79 C. C. A. 259, the 
plaintiff sought to enjoin the défendant Robinson, the postmaster 
at Dallas, Tex., from enforcing what is commonly known as a "fraud 
order" denying to plaintiffs the usual postal facilities. Judge Shel- 
by, delivering the opinion of the Circuit Court of Appeals for the 
Fifth District, said: 

"Tlie cause was properly removable under this section (643) i£ the post- 
master can properly be ealled an 'offlcer appolnted under or actlng by author- 
ity of any revenue law of tbe United States.' * * * Tbere is no décision 
of the Suprême Court décisive of the question as to whether this cause is 
removable under section 643." 

After reviewing the authorities and quoting at length from the 
Bromley décision, it was said: 

"This language (from the Bromley Case) strongly indicates that postal laws 
may be revenue laws within the nieaning of section 643, but the expressions 
we hâve quoted from United States v. lllll, supra, may point to a différ- 
ent conclusion." 

Other cases touching the meaning of the phrase, "revenue laws," 
as the same is used in divers connections, may be briefly noticed. 

In United States v. James, Fed. Cas. No. 15,464, the question for 
détermination was whether postal laws were measures "for raising 
revenue" in the constitutional sensé. The answer was in the néga- 
tive, but incidentally in distinguishing Warner v. Fowler the vievvs 
therein expressed as to the scope of section 643 were approved. In 
United States v. Mayo, Fed. Cas. No. 15,755, Story, Circuit Justice, 
having under considération the phrase found in the third section of 
an act of March 26, 1804, providing that any "persons guilty of any 
crime arising under the revenue laws of the United States may be 
prosecuted," etc., said: 

"The true meaning of 'revenue laws' In this clause is such laws as are made 
for the direct and avowed purpose of ereatlng and securlng revenue or public 
funds for the service of the government. ISIo laws, whose collatéral and in- 
direct opération might posslbly conduce to the public or fiscal wealth, are 
within the scope of the provision." 

For a similar view, see, also, opinion of Justice Story in Parsons 
v. Hunter, Fed. Cas. No. 10,778. In Peyton v. Bliss, Fed. Cas. No. 
31,055, Mr. Justice Miller, while broadly construing the third sec- 
tion of an act of 1833, said: 

"Any law which provides for the assessment and collection of a tax to de- 
fray the expenses of the government is a revenue law. Such législation is 
commonly referred to under the gênerai term "revenue measures,' and those 
measures include ail the laws by which the government provides means for 
meeting its expenditures." 

Benchley v. Gilbert, Fed. Cas. No. 1,291, a case brought to recover 
fées paid to a court commissioner, was held to be not removable un- 
der section 67 of the act of 1866. In The Nashville, Fed. Cas. No. 
10,023, Judge McDonald, having under considération the phrase, "rev- 
enue laws," as used in Act July 18, 1866, c. 201, 14 Stat. 178, said : 

"Counsel for libel argue that ail acts of Congress regulatlng commerce, and 
navigation, and the carrlage of passengers by water, are revenue laws, as 
they ail, more or less, incidentally touch the interests of the United States 
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treasury. * ♦ * But I cannot assent to tins logic. I think it is too sub- 
tle. The thread of the argument Is 'long drawn ont,' and very attenuated. 
Xo me it appears that tlie obvions meauing and common sensé of the thing 
is that the eiglith section of the «et of July 18, 1866, in employing the phrase, 
'revenue laws' iutended those laws — and those only — which upon their face 
are plainly designed to raise revenue. ïhe act on which this llbel is founded 
was evideutly not passed with any such design. Its sole design clearly was 
the protection of the persons and lives of steamboat and steamshlp pas- 
seugers." 

In Campbell v. James (C. C.) 3 Fed. 513, it was held that the phrase, 
"other officers of the revenue," in section 9_89 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 708), does not embrace postmasters. 

In People's United States Bank v. Goodwin and Fulton (C. C.) 162 
Fed. 937, the plaintifï sought to recover damages from the défend- 
ants, one of whom was the Assistant Attorney General for the Post 
Office Department and the other a post office inspector, for libel. The 
alleged wrongful acts were committed by défendants in their officiai 
capacity and while engaged in the administration of the postal laws. 
Removal of the suit from the state court, where it was commenced, 
into the United States Circuit Court, was sought under the provi- 
sions of section 643. Jurisdiction was declined. District Judge Trie- 
ber, after a painstaking and elaborate review of the statutes and the 
decided cases, including those hère relied upon by défendant, used 
the following very pertinent language : 

"If the fact that some acts of the officers of a department performed in 
pursuanee of an act of Congress resuit in the collection or receipt of moneys 
which must necessarily be paid into the Treasury of the United States, and 
thereby become available for the payment of the governmental expansés, 
maljes that department and ail the officiais under it persons acting under 
'the revenue laws' of the United States withln the meaning of section 643, 
it is hard to imagine a case against any officer of the United States which 
would. not be removable under that section. Officers of the judicial depart- 
ment. clerks and marshals, eolleet ail Unes and penalties imposed under the 
triminal laws of the United States. The marshals of the United States eol- 
leet fées for their services from litigants, and ail thèse moneys, whether col- 
lected for fines and penalties or fées for services performed by thèse oflBcers, 
are required to be paid into the national treasury, and are, of course, avail- 
able and used for defraying the expenses of the government under the ap- 
propriation acts of Congress. The Department of the Interior is charged with 
tlie sale of the public lands and the collection of ail revenues arising from 
the public domain. The War and Navy Departments are authorized to sell 
naany articles when they cease to be of further use for the purposes of thèse 
departments. The Department of Commerce and Labor collects certain fées 
in naturalization cases, and ail thèse moneys are required by law to be paid 
into the treasury to be used in the same mariner as moneys eoUected under 
the revenue laws. Do thèse facts make ail the officiais and employés of 
those departments officers acting under 'the revenue laws' of the United 
States within the meaning of section 643? The mère statement of thèse facts 
Is a conclusive answer to the défendants' contention." 

The case was carried to the Suprême Court, but was not there sub- 
mitted upon the merits. 218 U. S. 691, 31 Sup. Ct. 224, 54 L. Ed. 
1211. 

The correctness of the proposition upon which great stress is laid 

by the défendant that it is vital to the existence of the government 

îliat it should hâve the power to protect its revenue is indisputable. 

Se, also, ail question concerning the power of Congress to authorize 

192 F.~38 
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controversies touching public revenues to be removed into the fédéral 
courts bas long since been set at rest. But, as bas already been sug- 
gested, we are engaged in an inquiry, not as to what might wisely 
or properly be donc, but as to what bas been done. And in reasoning 
from probabilities concerning the intent or purpose with which Con- 
gress enacted section 643 and passed the réclamation act it must be 
borne in mind that the latter act bas -no vital relation to the existence 
of the government. The storage of water for irrigation purposes 
or the réclamation of arid lands is not, accurately speaking, a govern- 
mental function, and is not "a necessary part of civil government in 
the same sensé in which the protection of life, liberty and property, 
the défense of the government against insurrection and foreign in- 
vasion, and the administration of public justice, are." The govern- 
ment, being possessed of large tracts of arid land, which without 
irrigation are practically worthless, in pursuance of a wise policy, as 
we think, is, under the réclamation act, engaged in reclaiming them, 
to the end that they may become marketable and ultimately fruitful. 

[1] In prosecuting such an enterprise,'however, it is not primarily 
performing a governmental, or, strictly speaking, even a public func- 
tion, but is promoting its proprietary interests. Such advantage as 
arises therefrom to the people at large is material and not govern- 
mental, and is only such as might indirectly accrue to the public from 
the réclamation of an equal aniount of land through private enter- 
prise. Kansas v. Colorado, 206 U. S. 46, 92, 27 Sup. Ct. 655, 51 
h. Ed. 956; United States v. Hanson, 167 Fed. 881, 93 C. C. A. 371; 
United States v. Burley (C. C.) 172 Fed. 615, Id., 179 Fed. 1, 102 
C. C. A. 429. 

[2] It will further be borne in mind that the subject-matter of this 
action is not, directly, at least, the right to collect dues or enforce 
contracts, but to use the flow of a certain stream of water. This 
right of the government, such as it possesses, is of the same quality, 
and is derived from the same sources and rests upon the same basis 
as that of the plaintiff or any other claimant. Not in its sovereign 
but in its proprietary capacity, as the owner of arid lands, it acquired 
such right, by complying with the laws of the state governing the 
appropriation and use of water for bénéficiai purposes. Congress 
was careful to make clear its intent in this respect, for, by section 8 
of the act, it declared : 

"That nothing In this act shall be construed as affectlng or Intended to 
affect or to in any way Interfère with the laws of any state or territory re- 
latlng to the control, appropriation, use, or distribution of water used in Ir- 
rlg'ation, or any vested right acquired thereunder, and the Secretary of the 
Interlor, In carrying out the provisions of this Act, shall proceed in con- 
formlty with such laws, and nothing hereln shall in any way affect any right 
of any state or of the fédéral government or of any landowner, appropriator, 
or user of water in, to, or from any mterstate stream or the waters thereof : 
Provided, That the right to the use of water acquired under the provisions 
of this act shall be appurtenant to the land irrigated, and bénéficiai use shall 
b© the basis, the measuie, and the llmlt of the right." 

In acquiring the right, theirefore, and in using it, the Secretary of 
the Interior is not authorized to act independently of, but is directed 
to proceed in conformity with and subject to, the laws of the state, 
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and there can be no implication that Congress intended that ail con- 
troversies touching a right thus acquired and held under the state 
laws should be withdrawn from the state courts. The plaintiff is not 
seeking to restrain the défendant from collecting water rents or water 
dues, or from enforcing any contracts that hâve been made for the 
payment of money. The only substantive relief sought is the adjudi- 
cation of conflicting claims to certain water, a judicial détermination 
of the extent, and the dignity of the rights of the several parties to 
the flow of Snake river. The right not having been conf erred upon the 
Secretary of the Interior by the réclamation act, but having been ac- 
quired by him through a compliance with the statutes of the state, in 
adjudicating the controversy herein involved, the court exercising juris- 
diction, whether it be a state or a fédéral tribunal, will be under the 
necessity of construing and applying the statutes, not of the national 
government, but of the state. In that view, no presumption, to say the 
least, arises that, if the matter were brought to the attention of Con- 
gress, it would advisedly authorize the removal of ail such controversies 
into the fédéral court. (To what extent, if at ail, a suit against the de- 
fendant Foster as a représentative of the government locally in charge 
of the irrigation project will avail the plaintiff in procuring relief in 
any wise binding upon the government, is a question with which, it 
is apparently assumed, we are not presently concerned, and no opinion 
is expressed thereon.) 

Without further élaboration, my conclusions may be briefly sum- 
marized as follows: (1) Unquestionably, the réclamation act is not a 
measure "for raising revenue" in the constitutional sensé. (2) It is 
not clear, and there is no décisive ruling to the effect, that the phrase, 
"revenue laws," as used in section 643, is more comprehensive than 
the constitutional clause, "bills for raising revenue." (3) However 
that may be, "revenue law," as the phrase is ordinarily understood, 
does not aptly describe the réclamation act. Construction is required. 
(4) There is nothing either in the history of section 643 or in the 
conditions conducing to its enactment from which it is to be in f erred 
that Congress intended to attach to the phrase, "revenue laws," any 
unusual significance or give to it a meaning beyond that which it is 
ordinarily understood to convey. (5) The reported cases are wholly 
indecisive of the question. (6) There is nothing in the réclamation act 
from which it can be inferred that Congress intended it as a revenue 
measure or from which the presumption arises that Congress pur- 
posed that controversies like the one hère involved should be brought 
within the exclusive cognizance of fédéral courts. (7) In view of 
thèse several considérations, it is concluded generally that the réclam- 
ation act cannot properly be held to be a "revenue law" within the 
meaning of section 643. 

The question may not be entirely free from doubt, but we are ad- 
monished that, in cases where our jurisdiction is subject to substan- 
tial doubt, it should not be exercised. Johnson v. Wells Fargo & Co. 
(C. C.) 98 Fed. 3; Bryant Bros. Co. v. Robinson, 149 Fed. 321, 327, 
79 C. C. A. 2.S9. 

Accordingly, the motion to remand will be allowed. 
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CITY OF STANFIELD v. UMAÏILLA RIVER WATBR USERS' 
ASS'N et al. 

(Circuit Court, D. Oregon. November 13, 1911.) 

No. 3,832. 

1. Removal of Causes (§ 21*) — Suits Against Fedebal Officers— "Reve- 

nue Law of United States." 

Réclamation Act June 17, 1902, c. 1093, 32 Stat. 388 (U. S. Comp. St. 
Supp. 1909, p. 596), providing for the construction of irrigation works 
on the public land by the United States, the cost to be repaid to it by 
purchasers of the lands irrigated, is not a "revenue law of the United 
States" within the meaning of Eev. St. § 643 (U. S. Oomp. St. 1901, p. 
521), authorizing the removal of any suit brougbt in a state court against 
any ofBcer appointed under or acting by authority of any revenue law 
of the United States, and such section does not apply to a suit against 
the offlcer in charge of a réclamation project because of acts done under 
color of bis office. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 49, 
51 ; Dec. Dig. § 21.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6209-6211.] 

2. Removal or Causes (§ 21*) — Coubts (§ 296*) — FI:debal Question— Dé- 

fense Based on Law dp United States. 

The fact that the défendant Is an ofllcer of the United States, and 
claims to hâve been acting under a law of Congress when he dld the acts 
complained of, does not give a fédéral court jurisdiction of the cause 
eïther original or by removal under Judiciarv Act March 3, 1887, c. 373, 
Si 1, 2, 24 Stat. 552 (U. S. Comp. St. 1901, pp. 508, 509). 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 49, 
51 ; Dec. Dig. § 21 ;* Courts, Cent. Dig. § 838 ; Dec. Dig. § 296.* 

Jurisdiction of fédéral courts In cases involvlng fédéral question, see 
notes to Bailey v. ilosher, 11 C. C. A. 308 ; Montana Ore-Purchaslng Co. 
v. Boston & M. O. C. & S. Mining Co., 35 C. C. A. 7 ; Earnhart v. Switz- 
1er, 105 O. C. A. 262.] 

In Equity. Suit by the City of Stanfield against the Umatilla River 
Water Users' Association and W. D. Newell. On motion to remand 
to state court. Motion sustained. 

A. W. Gray, James A. Fee, and Raley & Raley, for plaintiflf. 
Hinkle & Warner, for défendant Umatilla River Water Users' 
Ass'n. 

John McCourt, U. S'. Atty., for défendant W. D. Newell. 

BEAN, District Judge. In May, 1911, the plaintiff commenced a 
suit in a state court to enjoin and restrain the défendants from using 
and operating an irrigation canal or ditch around and above the city 
of Stanfield until it is so constructed or repaired as to prevent the wa- 
ter from percolating through the bottom or sides thereof and flow- 
ing down and upon the land upon which the city is located, to the 
injury and destruction of the streets and property of the city and 
the health of its inhabitants. The canal referred to is a feed canal 
furnishing water for the Umatilla irrigation project, now being con- 
structed, opetated, and controlled by the government under the récla- 
mation act. The défendant Newell is the engineer in charge of the 

•For otter cases see same toplc & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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work under the direction of the Secretary of the Interior, and the 
défendant the Umatilla River Water Users' Association lias no part 
in the opération or control of the property. None of thèse facts, 
however, appear from the bill as filed. 

[1] A pétition for the removal of the suit to this court under the 
provisions of section 643, R. S- (U. S. Comp. St. 1901, p. 521), on 
the ground that it is being prosecnted against an officer appointed and 
acting under the revenue law of the United States, was filed, and an 
ex parte order was made as prayed for. The plaintiff now moves 
to remand the suit for the reason that the réclamation act is not a 
revenue law within the meaning of the section referred to. 

This question has been recently considered and decided by Judge 
Deitrich in the District of Idaho. Twin Falls Canal Co., Ltd., v. 
Foote, 192 Fed. 583. His conclusions are that the réclamation act is 
not a revenue law within the meaning of section 643, and that suit 
commenced in the state court against an officer of the réclamation 
service cannot be removed to a fédéral court under the provisions 
of that section. I had examined the question and reached a similar 
conclusion before being advised of Judge Deitrich's décision. I can, 
however, add nothing to his able and exhaustive opinion. 

[2] It is suggested that, regardless of the method of removal, the 
court should retain jurisdiction because the suit is against an officer 
of the United States claiming to act under a law of Congress, But 
this is not sufficient to give this court jurisdiction, under the judiciary 
act of 1887, either as an original action or by removal from a state 
court. Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. 
Ct. 654, 38 L. Ed. 511: Chappell v. Waterworth. 155 U. S. 102, 15 
Sup. Ct. 34, 39 L. Ed. 85 ; Walker v. Collins, 167 U. S. 57, 17 Sup. 
Ct. 73^8, 42 L. Ed. 76; People's U. S. Bank v. Goodwin (C. C.) 160 
Fed. 727. Although it would seem to hâve been enough under previ- 
ous législation. Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 
289, 27 L. Ed. 984; Bachrack v. Norton, 132 U. S. 2,2i7, 10 Sup. 
Ct. 106, 33 L. Ed. Z77. 

Motion to remand will be allowed. 



BELL V. COOK et al. 

(Circuit Court, E. D. Oklahoma. Occober 28, 1011.) 

No. 1,488. 

{SyUahus hy the Court.) 

1. INDIANS (§ 3*) — AlLOT.MENIS— AUTHOEITY OF CONGEBSS. 

The state of Oklalioma, by the ternis of the enabling act (Act .Tune 16, 
lOOtJ. c. 333.5, 34 .Stat. 207), under whlch It was admltted, exprossly 
consented that the fédéral govemment should reserve to itself and ex- 
ercise its power of régulation and control over the disposition of allot- 
ted lands of nienibers of the Five Oivilized Tril)e.s, to the exclusion of 
the power possessed by the state over the property and persons of its 
other citizens. 

[Ed. Note. — For other cases, see Indlans. Dec. Dig. § 3.*] 
*FoT otlier cases see same vopio & S NUMjSfiB In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Indians (§ 15*) — Allotments— Female .Minors. 

The marriage of a female Creek citlzeti enrolled on the freedman roll 
did not conf er on lier the power to allenate her allotment so long as 
she remained less than 18 years o£ âge accordlng to the roUs, the 
statute of the state conferring sueh power of aliénation having no ap- 
plication to sueh allottee under the enabling act (Act June 16, 190G, c. 
3335, 34 Stat. 267) and Act Cong. May 27, 1908 (Act Mav 27, 3908, c. 
199, 35 Stat. 312). Jefferson v. Winliler, 2G 0kl. 653, 110 Pac. 755, fol- 
lowed. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15.*] 

3. Indians (§ 15*) — Alloiments— Right to Alienate. 

Congress did not intend by section 3 of the act approved May 27, 
1908 (Act May 27, 1908, c. 199, 35 Stat. 313), to make that whlch was 
hlack white, or the reverse, nor did it undertake to overthrow the mul- 
tiplication table, neither of whieh things could it do, nor did it attempt. 
But what Congress intended to aeeomplish, and did accompllsh, by de- 
claring the "enroUment records of the Commissioner to the Five Civll- 
Ized Tribes shall hereafter b^i conclusive évidence as to the âge of sueh 
citizen or freedman," was to requlre resôrt to the roUs and records as 
a flxed and definite public record from which alone it can be ascer- 
tained whether an allottee does, or does not, possess the quallfled âge 
or requisite degree of Indian blood to enable him to alienate his lands. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15.*] 

4. Champerty and Maintenance (§ 7*)— Validity or Gonveyance. 

H., a female, was enrolled by the , Commission to the Flve Olvllized 
Tribes on the freedman roll of Creeli citizens as of six years of âge at 
the date of enrollment therein speclfled as September, 1898. Af ter her 
marriage, and on July 28, 1908, she executed a deed attempting to con- 
vey her allotment to C, who was In possession under a deed execut- 
ed January, 1908, C. Eemained in actual possession under this last 
deed, and was occupying the land adyersely on September 1, 1910, when 
H. executed a deed to B. 

Held, that H., being married at the time she executed the deed to C. 
on July 28, 1908, was resting under one disabillty— that being minority 
as flxed by the rolls — and sueh deed amounted to color of title in C. 

Held, further, that, C. being in adverse possession under said color 
of title on September 1, 1910, the deed from H. to B. was champer- 
tous and void against C, the party in possession. 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent. 
Dig. §§ 54-110 ; Dec. Dig. § 7.*] 

5. Enrôlement of Indian. 

The enrollment records of the Commissioner to the Five CIvilized 
Tribes recited that H., a female, was enrolled as of September, 1898, 
and her âge is therein given as six years. Whether it shall be held 
that her minority ended the flrst or last day of September, 1910, is not 
decided. 

At L,aw. Action in the nature of ejectment by Sarah R. Bell against 
I. C. Cook and W. A. Cook, her husband. Trial without jury. Judg- 
ment in part for plaintiff, and in part for défendants. 

W. W. Noffsinger, Geo. S. Ramsey, and C. L. Thomas, for plaintiff. 
L,. J. Roach, C. M. Bradley, and Preston C. West, for défendants. 

POLLOCK, District Judge. This is an action in the nature of 
ejectment brought by the plaintiff to recover from défendants the 
possession of a tract of land described in the pétition, as foUows : 

"AU of the Southwest quarter of the northwest quarter, and the south- 
east quarter of the northwest quarter, and lots flve (5) and six (6) section 

*For otber cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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two (2) township nineteen (19) north, range thirteen (13) east, and lot fîve 
(5) section twenty-nine (20). towiiship eighteen (18) north, range thirteen (13) 
east, containing one hundred and fifty-eight and ninety-four hundredtlis 
acres, more or less." 

The pétition is in that brief and gênerai form permitted by the 
Code of the state. The défendants are husband and wife. By their 
answer they deny the title and right to possession asserted by plain- 
tiff, admit their possession, assert ownership of a portion of the land 
by virtue of certain conveyances made to défendant I. L. Cook, and 
title and possession of the entire tract by défendant W. A. Cook. To 
this answer a reply was filed, and on issues so joined the case came 
on for trial on its merits before the court and a jury. Thereupon it 
was stipulated and agreed by the parties in writing to waive a trial 
by jury as to ail matters in issue save alone the single fact of the âge 
of one Melinda Higgs, née Davis ; and, this question being determihed 
by the jury, it was discharged, and the case was submitted for déter- 
mination to the court on the évidence, brief s, and arguments of coun- 
sel, and comes now on for décision. 

The facts necessary to an understanding of the questions presented 
for décision may be summarized, as follows : 

On the 13th day of October, 1902, there was by the duly accredited 
représentatives of the government made, executed, and delivered to 
one Melinda Davis, a freedwoman, member of the Creek Tribe of 
Indians, theretofore duly enrolled as such, a deed conveying to her 
as a homestead the S. E. % of the N. W. i/4 of section 2, township 
19 N., of range 13 E., of the Indian Meridian, containing 40 acres. 
And on the same day, by the same authority, there was by deed of 
allotment conveyed to her the remainder of the tract described in the 
pétition of the plaintifif, to wit, the S. W. i/4 of the N. W. 14 and lots 
5 and 6 of section 2, township 19, and lot 5 of section 29, township 
18, ail north of range 13 E., of the Indian Meridian, containing 118.94 
acres, more or less. Theretofore said Melinda Davis had been duly 
enrolled and entered on the Creek freedman rolls prepared and made 
by authority of the government, a public record, under No. 3,862, as 
of six years of âge at the date of enrollment, which was therein 
specified as September, 1898. At a date left uncertain by the évi- 
dence, 'but before the making and delivery of any conveyance by lier 
to the property in dispute in this action, or any part thereof, said 
Melinda Davis intermarried with one Albert Higgs. Thereafter, said 
Melinda Higgs, née Davis (hereafter for sake of brevity referred to 
as the "allottee"), sold a portion of the land in controversy to de- 
fendant I. L. Cook, and on the 17th day of January, 1908, and again 
on February 5, 1908, she and her husband made, executed, and de- 
livered deeds containing covenants of gênerai warranty purporting to 
convey to défendant I. L. Cook a portion of the lands theretofore 
allotted and conveyed to her ; that is to say, lots 5 and 6 and the S. W. 
1/4 of the N. W. 1/1 of section 2, township 19 N., of range 13 E., of 
Indian Meridian. Thereafter, and on the 28th day of July, 1908, said 
allottee and herlfiusband made, executed, and delivered another deed 
of gênerai warranty to défendant I. E- Cook, purporting to convey 
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the same lands described in the above conveyances, and also the home- 
stead of allottee, to wit, the S. E. % of the N. W. % of section 2, 
township 19 N., of range 13 E., of Indian Meridian, state of Okla- 
homa. Each of the above-mentioned deeds were duly filed for record 
in the appropriate office on the day next succeeding their exécution 
and delivery and were there duly recorded. Following the rnaking 
of said conveyances, défendants took possession of ail that portion of 
the lands therein described and thereafter were in the actual, open, 
notorious adverse possession of the same claiming to be the owners 
thereof in fee. On September 1, 1910, said allottee and her husband 
made, executed, and delivered to plaintiff herein, Sarah R. Bell, a 
deed of gênerai warranty purporting to convey ail the lands thereto- 
fore conveyed to défendant I. L. Cook, and, as well, lot 5, section 
29, township 18 N., range 13 E., of the Indian Meridian. However, 
theretofore, and on the 3d day of August, 1910, there was iîled in 
the county court of Tulsa county, 0kl., the appropriate tribunal 
having jurisdiction over matters of probate in the county wherein 
the land was situate, the pétition of one David Shipman praying the 
appointment of a guardian for the said allottee, therein alleged to 
be a widow, to conserve and care for her estate. Thereafter, and 
on the 6th day of August, 1910, said David Shipman vi'as by order 
of said court duly appointed guardian of the person and estate of 
said allottee, a minor, who thereafter duly qualified as such guardian. 
On the same day said guardian was appointed he filed in the court 
his pétition praying for an order directing the sale of ail that portion 
of the lands allotted to his ward described in the conveyances made 
by her to défendant herein I. L. Cook. Thereafter, and on the 6th 
day of September, 1910, an order was duly entered upon notice in 
said court directing the sale of said lands as prayed by the guardian. 
Thereafter, and on the 17th day of September, 1910, a sale of said 
lands was made by the guardian to défendant herein W. A. Cook, 
and said sale was by the court confirmed September 27, 1910, and on 
the same day a guardian's deed was executed and delivered to the 
purchaser. Said conveyance was on the same day duly filed for record 
and recorded in the appropriate office. 

In response to interrogatories submitted, the jury found by spécial 
verdict the allottee, Melinda Higgs, née Davis, was born Januarry 29,. 
1892, and was 18 years of âge January 29, 1910. 

From the foregoing statement of facts it is apparent as between 
the parties to this action there is no controversy over lot 5, section 
29, township 18 N., of range 13 E., of Indian Meridian. Défendants 
hâve no claim of title thereto by virtue of any conveyance shown in 
the record. The plaintifï has. Therefore, as défendants by their 
joint answer in paragraph 5 allège W. A. Cook to be the owner and 
in possession of ail the lands described in the complaint as to said 
tract, plaintiff is entitled to judgment, unless it appears the convey- 
ance to her was of no validity whatever; hence said tract may be 
and is dropped from the présent considération of the case. 

Coming now to the remainder of the land which comprises both 
the homestead and other lands conveyed to the allottee, it may be ob- 
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served. This being an action at law in the nature of ejectment, plain- 
tif? must recover, if at ail, on the strength of her superior légal title 
to the pronerty. This she asserts by virtue of the conveyance to her 
made by the ahottee of date September 1, 1910. In response to this 
assertion of légal title in the plaintiff, défendants contend, as foUows : 
(1) That prior to said date the allottee and her husband had conveyed 
to défendant I. L. Cook ail her interest therein by virtue of the con- 
veyances of date of January 17, February 5, and July 28, 1908. 
Therefore it is contended no title passed to plaintifï by her subse- 
quently acquired conveyance. (2) That at the date of the conveyance 
by the allottee and her husband to plaintifï the person and estate of 
the allottee were in the lawful custody of the county court of Tulsa 
county, Okl., under control of her guardian theretofore lawfully ap- 
pointed at a time when she was a minor. Therefore it is contended 
said allottee under guardianship was without power to sell and convey 
her estate in her own person and right. (3) That at the date of the 
conveyance to plaintiff défendants in good faith were in the actual 
possession of the real property now in controversy claiming as owner 
by virtue of prior conveyances duly recorded. Therefore it is con- 
tended the act of plaintiff out of possession in pretending to purchase 
and receive conveyance of said lands was champertous and void under 
the statutes of Oklahoma as theretofore construed by the Suprême 
Court of the state. On ail of said grounds défendants contend the 
plaintiff by reason of the conveyance to her has not shown such légal 
right to the property in controversy as will warrant a recovery in this 
action. 

Again, as to the strength of their own title, défendants contend 
the conveyance made to défendant I. L. Cook by the allottee and her 
husband, bearing date July 28, 1908, was made at a time when ail 
governmental restrictions on her right to convey her allotted lands, 
whether homestead or otherwise, had been removed by act of Congress 
of May 27, 1908; the contention of défendants being the said act in 
express terms removed restrictions theretofore existing against the 
aliénation of lands allotted to the members of the Five Civilized Tribes, 
as follows : (a) From ail lands of intermarried whites without regard 
to âge; (b) from ail lands of freedmen, without regard to âge; (c) 
from ail lands of mixed bloods of less than half Indian blood, without 
regard to âge; (d) from the surplus lands of mixed blood Indians 
having half or more than half and less than three-fourths Indian 
blood, and to impose restrictions or to retain restrictions theretofore 
imposed by law until April 26, 1931, upon lands allotted to members 
of the Five Tribes, as follows : (x) AU lands of f ull blood Indians ; 
(y) ail lands of mixed blood Indians having three-fourths or more of 
Indian blood; (z) the homesteads of mixed blood Indians having 
half or more than half and less than three-fourths of Indian blood. 

It is therefore the insistence of défendants as said act removed ail 
governmental restrictions theretofore existing against the right of the 
allottee to make said conveyance, and as her right to convey the lands 
in question was dépendent solely and alone on the laws of the state, 
and as at the time said conveyance was made the allottee was lawfully 
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married to Albert Higgs, and as the statutory law of the state at the 
time provided "ail maie persons of the âge of twenty-one years, and 
ail females Of the âge of eighteen years, and ail persons who hâve 
legally married of whatever âge, and ail corporations to the extent 
authorized by law, may take title to, hold, mortgage, convey, or make 
any contract relating to real estate or any interest therein," it there- 
fore follows said conveyance was sufificient to pass the légal title to 
défendant I. h. Cook. 

In considering this case, it is thought a part at least of the difficult 
questions presented on the record may be eliminated from considéra- 
tion by référence to the provisions of Acf Cong. May 27, 1908, c. 
199, 35 Stat. 312, and by a considération of the eflfect of that act on 
the rights of the parties hereto. The act provides, in part, as follows : 

"Section 1. That from and after sixty days from the date of this act 
the status of the lands allotted heretofore or hereafter to allottees of the 
Five Clvilized Tribes shall, as regards restrictions on aliénation or ineum- 
brance be as follows: AU lands, including homesteads, of said allottees 
enroUed as Intermarried whites, as freedmen, and as mixed blood Indians 
havlng less than half Indian blood including miners shall be free from ail 
restrictions. Ail lands, except homesteads, of said allottees enroUed as 
mixed blood Indians havlng half or more than half and less than three- 
quarters Indian blood shall be free from ail restrictions. , AU homesteads 
of said allottees enroUed as mixed blood Indians havlng half or more than 
half indian blood, including minors of such degrees of blood, and ail allotted 
lands of enroUed fuU-bloods, and enroUed mixed-bloods of three-quarters or 
more Indian blood, including minors of such degrees of blood, shall not be 
subject to aliénation, contract to sell, power of attorney, or any other in- 
cumbrance prier to April twenty-sixth, nineteen hundred and thirty-one, 
except that the Secretary of the Interior may remove such restrictions, whol- 
ly or in part, under such rules and régulations concerning terms of sale 
and disposai of the proceeds for the benefit of the respective Indians as he 
may prescribe. The Secretary of the Interior shall not be prohibited by 
this act from continuing to remove restrictions as heretofore, and nothing 
hereln shall be construed to Impose restrictions removed from land by or 
under any law prior to the passage of this act. * • * 

"Sec. 2. That ail lands other than homesteads allotted to members of 
the Five Clvilized Tribes from which restrictions hâve not been removed 
may be leased by the allottee If an adult, or by guardian or curator under 
order of the proper probate court if a minor or incompétent, for a period 
not to exceed five years, without the privilège of renewal : Provided, that 
leases of restricted lands for oil, gas or other mining purposes, leases of re- 
stricted homesteads for more than one year, and leases of restricted lands 
for periods of more than five years, may be made, with the approval of the 
Secretary of the Interior, under rules and régulations provided by the Sec- 
retary of the Interior, and not otherwise: And provided further, that the 
jurisdictlon of the probate courts of the state of Oklahoma over lands of 
minors and Incompétents shall be subject to the foregoing provisions, and 
the term minor or minors, as used in this act, shall include ail maies under 
the âge of twenty-one years and ail females under the âge of eighteen years. 

"Sec. 3. That the roUs of citizenship anâ of freedmen of the Five Clvil- 
ized Tribes approved by the Secretary of the Interior shall be conclusive 
évidence as to the quantum of Indian blood of any enroUed citizen or freed- 
man of said tribes and of no other persons to détermine questions arising 
under this act and the enrollment records of the Commissloner to the Five 
Clvilized Tribes shall hereafter be conclusive évidence as to the âge of said 
citizen or freedman. 

"Sec. 4. That ail lands from whlch restrictions hâve been or shall be re- 
moved shall be subject to taxation and ail other civil burdens as tbough 
it were the property of other persons than allottees of the Five Clvilized 
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Trlbes. Provlded, that allotted lands shall not be subjected or held liable, 
to any form of Personal claim, or demand, agalnst the allottees aiislng or 
existing prior to the removal of restrictions, other than eontracts heretofore 
expressly permitted by law. 

"Sec. 5. That any attempted aliénation or Incumbrance by deed, mortgage, 
contract to sell, power of attorney, or other instrument or method of in- 
cumbering real estate, made before or after the approval of this act, which 
affects the title of the land allotted to allottees of the Five Oivilized Tribes 
prior to removal of restrictions therefrom, and also any lease of such re- 
stricted land made in violation of law before or after the approval of this 
act shall be absolutely nuU and void. 

"Sec. 6. That the persons and property of minor allottees of the Flve 
Oivilized Tribes shall, except as otherwise speclfleally provided by law, be 
subject to the jurisdiction of the probate courts of the state of Oklahoma. 
Thé Secretary of the Interior is hereby empowered, under rules and régu- 
lations to be prescrlbed by him, to appoint such local représentatives with- 
In the State of Oklahoma who shall be citizens of that state or now dom- 
iciled thereln as he may deem necessary to inquire into and investlgate 
the conduct of guardians or curators having in charge the estâtes of such 
minors, and whenever such représentative or représentatives of the Secre- 
tary of the Interior shall be of opinion that the estate of any minor is not 
being properly cared for by the guardlan or curator, or that the same Is 
In any manner being dissipated or wasted or being permitted to deterio- 
rate in value by reason of the négligence or carelessness or incompetency of 
the guardlan or curator, said représentative or représentatives of the Sec- 
retary of the Interior shall hâve power and it shall be their duty to re- 
port such matter in fuU to the proper probate court and take the necessary 
steps to hâve such matter fully investlgated, and go to the further extent 
of prosecutlng any necessary remedy, elther civil or crlminal, or both, to 
préserve the property and protect the interests of said minor allottees ; 
and It shall be Ûie further duty of such représentative or représentatives 
to make full and complète reports to the Secretary of the Interior. Ail such 
reports, elther to the Secretary of the Interior or to the proper probate 
court, shall become public records and subject to the inspection and examl- 
nation of the public, and the necessary court fées sball be aUowed against 
the estâtes of said minors. The probate courts may, in their discrétion, 
appoint any such représentative of the Secretary of the Interior as guard- 
lan or curator for such minors, without fee or charge. And said représenta- 
tives of the Secretary of the Interior are further authorlzed, and it Is made 
their duty, to counsel and advise ail allottees, adnlt or minor, having re- 
stricted lands of ail of their légal rights with référence to their restrlcted 
lands, without charge, and to advise them in the préparation of ail leases 
authorlzed by law to be made, and at the request of any allottee having 
restricted land he shall, without charge, except the necessary court and re- 
cordlng fées and expenses, if any, in the name of the allottee, take such 
steps as may be necessary, including the bringing of any suit or sults and 
the prosecution and appeal thereot, to cancel and annul any deed, convey- 
ance, mortgage, lease, contract to sell, power of attorney, or any other In- 
cumbrance of any kind or eharacter, made or attempted to be made or ex- 
ecuted in violation of this act or any other act of Congress, and to take 
ail steps necessary to assist said allottees in acqulring and retaining pos- 
session of their restricted lands. * * ♦ That no restricted lands of liv- 
ing minors shall be sold or encumbered, except by leases authorlzed by law, 
by order of the court or otherwise." 

[1] In considering the effect of the above act on the rights of the 
parties, it must be borne in mind under existing treaty régulations 
made between the government and the Creek Nation the Congress 
possessed full power and authority to so legislate with respect to 
lands by the government allotted to its wards; that although the 
members of the Five Civilized Tribes of Indians by the act of allot- 
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ment under existing laws became citizens of the state, and the lands 
thus allotted became a part of that great mass of real estate which 
on the admission of the Indian Country and Oklahoma Territory as 
the State of Oklahoma passed under the gênerai control of the, laws 
of the State, yet the state by the terms of the enabling act under which 
it was admitted expressly consented the gênerai government should 
reserve to itself and exercise its power of régulation and control over 
the disposition of such allotted lands to the exclusion of or in con- 
formity with the power possessed by the state over the property of 
its citizens. 

[2] Coming now tô a considération of the act, it must bë conceded 
from a reading of its separate provisions,, having in view the fact 
that in its first section it was dealing expressly and exclusively with 
the question as to what restrictions agairist aliénation by allottees 
should be forever removed, and what should be retained until 1931, in 
the light of the positive provision of statute law as to the right of a 
married person to convey, above quoted, the logic of the argument in 
favor o^ défendants' position is well nigh unanswerable. However, 
the act of Congress in question defines the term "minor" as a maie 
under the âge of 21 years and a female under the âge of 18 years. 
Theretofore Congress had conf erred on the United States Commis- 
sion to the Five Civilized Tribes power to enroll the members of said 
tribes for the purpose of ascertaining thereby what persons were en- 
titled to participate in the joint tribal property. And in making up 
said rolls to inquire and détermine among other matters the âge, sex, 
and degree of Indian blood, if any, of such enrolled members, to the 
end that suitable governmental régulations and restrictions might be 
thrown around such persons as were found entitled to participate in 
the division of the tribal property against a waste of their property 
by inconsiderate and ignorant aliénation, and said commission did in 
compliance with authority thus conferred, among other matters, in- 
quire of, détermine, and state on the public rolls by it prepared the 
âge, sex, and degree of Indian blood, if any, possessed by those en- 
rolled thereon. By section 3 of the act of May 27th, above quoted, 
it is seen that Congress declared the public rolls of citizenship and of 
freedmen members of the Five Tribes conclusive évidence of the 
quantum of Indian blood possessed by an enrolled citizen or freed- 
man, and by the enrollment records of the commission the âge of any 
enrolled citizen or freedman to be conclusive of the âge of such person 
in the détermination of the right of such person to alienate their al- 
lotments. The object, purpose, and intent of Congress by this por- 
tion of the act was not by its ipse dixit to make that which was black 
white, or the reverse, nor was it for the purpose of overthrowing 
the multiplication table, nor was it enacted for the purpose of put- 
ting questions of fact beyond the pale of judicial jnquiry. This, of 
course, it could not do and would not assume to attempt. On the 
contrary, however, said portion of the act, and the public rolls pre- 
pared under authority of Congress as well, were ail part and parcel of 
a gênerai scheme worked out and employed by the government in the 
allotment of tribal property in severalty to the members of the tribes 
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and in an endeavor to protect such allottees in their several prop- 
erty rights by such means and to such extent as the exigencies of the 
case, the ignorance and environment of the allottee considered, was 
demanded for the best interests of the wards of the government. In 
carrying out this scheme of protection Congress, as it had the un- 
doubted right to do, defined the word "minor" as it did therein and 
referred any and ail persons intend ing to become purchasers of any 
portion of the tribal property from an allottee thereof , not to the un- 
certain hazard of a judicial inquiry based on the évidence of ignor- 
ant, incompétent and interested witnesses, but to the fixed and definite 
public rolls to ascertain whether such allottee did or did not possess 
the qualified âge or requisite degree of Indian blood to confer on him 
the power of disposition under the law. If an intending purchaser 
from an allottee of tribal property holding the public rolls in one 
hand, and the act in the other, by a comparison of the two found such 
allottee possessed the power of disposition under the act and the rolls, 
he was at liberty to purchase and he was protected in such purchase. 
If, on the contrary, the law and the public rolls considered together 
denied the right of the allottee to convey, a purchaser from such al- 
lottee was not protected, and this regardless of the true state of 
facts as they might be made to appear in this case. 

Viewed in this light, it is clear the allottee, being a minor female 
freedwoman under 18 years of âge at the date of her conveyance to 
I. Iv. Cook, was ffeed from ail governmental restrictions against her 
power of aliénation except such disqualifying conditions as were com- 
mon to ail minors under the laws of the state. As has been seen, 
the statute law of the state above quoted does authorize its female 
citizens under 18 years of âge, lawfuUy married, to convey their prop- 
erty regardless of the fact of minority, because in contemplation of 
such law the fact of marriage in and of itself removes this disability 
of minority; yet, as to such wards of the government, as was the 
allottee freedwoman in this case, although married, still, as shown 
by the public rolls, she remained a minor under the act in question. 
Therefore she could dispose of her property by that method only 
open under the law of the state to persons of her class, minors, re- 
gardless of the fact of her marriage. And, as this method was not 
pursued in the conveyance by her made to défendant I. L. Cook on 
July 28, 1908, it must be held insufficient to convey the légal title 
to the property described and for the reason that the grantor therein, 
as shown by the public rolls, was a minor under the disabilities of a 
minor, though married. Therefore said conveyance was ineffectuai 
to pass the légal title of the property to défendant I. L. Cook. As 
to the effect of a conveyance so made, see Jefferson y. Winkler, 26 
Okl. 653, 110 Pac. 755. 

As to the conveyances between the same parties of dates January 
17 and February 5, 1906, it is sufficient to say of them, not only the 
same disability of minority existed as is above referred to, but at 
the times the same were made such governmental restrictions against 
aliénation were in force as to preclude a court from giving them any 
valid effect whatever. 
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[5] Corning next to the conveyance on which plaintiff relies, as that 
conveyance was made by the allottee in her own proper person, as of 
her own right, indépendant of the aid o£ a court of probate having 
jurisdiction over the persons and estâtes of minors, and as the rolls 
of the commission on which the âge of the allottee is stated to hâve 
been six years at the date of her enrollment, and as the act of en- 
rollment is thereon stated to hâve been as of the month of Septem- 
ber, 1898, and as said conveyance was made September 1, 1910, 
whether in future it shall be by the courts held the disqualifying fact 
of minority of the grantor ceased on the first day of the month in 
which she was enrolled or continued to exist until the expiration of 
that month is a question, which, for reasons hereinafter adverted to, 
it is deemed unnecessary and improper to hère décide. Again, as 
shown by the record, the property of the allottee hère in dispute re- 
mained in the grasp of the county court of the county through the 
appointment of a guardian of the person and estate of the minor al- 
lottee on the date of said conveyance, which guardian proceedings had 
not terminated in any manner on that date by the discharge of the 
guardian or otherwise, but, on the contrary, thereafter in said pro- 
ceedings a sale and conveyance of the property of the ward was 
made to défendant W. A. Cook. However, for reasons hereinafter 
stated, it is deemed unnecessary to détermine the efïect, if any, on the 
right of the allottee to convey in her own name and person to the 
plaintifï, or the validity of the conveyance made uhder the order of 
the court to défendant W. A. Cook, but, on the contrary, it is thought 
proper to postpone décision of said questions until they shall arise in 
a -case wherein décision is indispensable to an adjudication of the 
rights of the parties, pref erring in this case to place the décision on 
another ground. 

[3] On September 1, 1910, at the date of conveyance on which 
plaintifï relies, there was in force in the state of Oklahoma the fol- 
lowing statutory provision against the purchase of pretended titles, the 
same being section 2215, Snyder's Statutes, which reads, as follows: 

"Every person who buys or sells, or in any manner procures, or makes or 
takes any promise or covenant to convey any pretended right or title to 
any lands or tenements, unless the grantor thereof, or the person making 
such promise or covenant bas been in possession, or he and those by whom 
hé claims hâve been in possession of the same, or of the reversion and re- 
malnder thereof, or bave taken the rents and profits thereof for the space 
of a year before such grant, conveyance, sale, promise, or covenant made, 
is guilty of a mlsdemeanor." 

Prior to September 1, 1910, this provision of the statutory law of 
the state had b^en construed by the Suprême Court in the cases of 
Huston V. Scott, 20 0kl. 142, 94 Pac. 512, and Powërs v. Van Dyke, 
27 Okl. 27, m Pac. 939, and it was therein held a conveyance of 
land made in contravention of the act, althdùgh by the rightf ul owner, 
was utterly void as against the person holding adversely claiming to 
be the owner thereof under color of title. Herice the statute so coii- 
strued by the Suprême Court of the state at the time of the making 
of t^e 'îonv-eyance to plaintifï in dispute had become a rule of prop- 
er^^T 1^ the state, and, if apphcable to the facts of the case at bar, 
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is controlling hère. That défendants were in possession of the prop- 
erty in dispute, claiming to be the owners thereof in fee by virtue 
of conveyances theretofore made to défendant I. L. Cook by the al- 
lottee, is not open to dispute from the évidence found in the record 
and the admission of plaintiff. That the conveyance by the aUottee 
to défendant I. L. Cook of date July 28, 1908, was sufficient to give 
color of title, is apparent from the fact that the sufficiency of said 
conveyance to pass the légal title to défendant I. L,. Cook, forms one 
of the most doubtful and difficult questions of law presented on this 
record for décision. 

[4] The contention of plaintiff in this regard is not that her acts 
do not bring her within the prohibition of the statute against buying 
pretended titles, above quoted, as construed by the Suprême Court 
of the State, but, on the contrary, is that said act may not be resorted 
to by défendants to shield them in this case, for that it is argued 
the act of défendant I. L,. Cook in making the purchase and taking 
the conveyances from the allottee under which défendants claim was 
in violation of positive law, void and insufficient to give color of ti- 
tle. It is therefore urged a court in upholding the act of défendants 
in so doing would be but permitting them to advantage themselves by 
their own wrongful and unlawful acts. Whatever may be said of the 
conveyances of January 17 and February 5, 1908, which were made 
in the face of governmental restrictions, I cannot assent to this view 
of the case as applied to the deed of July 28, 1908, for considering 
the fact that at the date of said deed ail governmental restrictions had 
been by the act of Congress of May 27, 1908, removed except the 
disqualifying condition of minority of the allottee as expressed in the 
act, and as shown by the public rolls, and in the further view of the 
statutory law of the state conferring power of aliénation of ail those 
l'awfully married, as was the allottee, défendants may well hâve 
thought, and doubtless did in good faith believe, said conveyance was 
valid, binding, and sufficient to pass the légal title to the property 
therein described. Such conveyance was entirely sufficient to give 
color of title. Pillow v. Roberts, 13 How. 472, 14 L,. Ed. 228; Wright 
V. Mattison, 18 How. 50, 15 h. Ed. 280; Hall v. Law, 102 U. S. 
461, 26 h. Ed. 217. Again, the facts of the case, as gleaned from 
the évidence, are amply sufficient to bring plaintiff well within the 
scope and intent of the statutory provision of the state against buy- 
ing pretended titles, as that act was construed by the highest judicial 
tribunal of the state prior to the conveyance from the allottee to the 
plaintiff. It foUows, from what has been said, as the sole question 
of fact reserved by the stipulation of the parties from submission to 
the court was one not open to judicial inquiry, the findings of the 
jury thereon will be disregarded as entirely immaterial to the déci- 
sion of the case. 

As défendants hâve shown no title or right of possession to lot 5, 
section 29, township 19 N., of range 13 E., of the Indian Meridian, 
but by their answer deny the title and right of plaintiff to the posses- 
sion thereof, as to so much of said tract, judgment must enter for 
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the plaintiff. As to the remainder of the tract, as déscribed in the 
pleadings in this case, excluding said lot 5, section 29, township 18 
N., of range 13 E., judgment will enter for défendants. 

The costs of action will be equally divided between the parties. It 
is so ordered. 



ARMSTROXG y. KANSAS CITY SOUTHERN RY. CO. et al. 
(Circuit Court, W. D. Arkansas. Ft. Smitli Division. December 18, 1911.) 

1. Removal of Causes (§ 49*) — Sepabable Conïboversy— Joint Liabilitt 

oï Raileoad and B.^jgineek. 

A coinplaint in an action agalnst a rallroad In whlcli the engineer 
was joined as a codefendant, alleging tbat the collision in vvhich plain- 
tiff was Injured resulted froni disohedienee of orders by the engineer, 
the only négligence of the rallroad alleged being the acts of the en- 
gineer and other employés, does not show a separable controversy so 
as to be removable to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 9T; 
Dec. Dig. § 49.*] 

2. Removal or Causes (§ 36*) — Sepakable Conteoversy^Purpose of Jôin- 

DER — EFFECT. 

Where, on the face of the record plaintiff appears to hâve a cause 
of action agalnst each of the détendants joined, one of whom Is a rési- 
dent of the same state as plaintiff, it is not material that the actual 
purjjose of plaintiff in joining the résident défendant vras to prevent 
removal to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 79; 
Dec. Dig. § 36.* 

Separable controversy, ground for removal of cause, see notes to Rob- 
bins V. Ellenbogen, 18 C. C. A. 86; Meeke v. Valleytown Minerai Co., 
35 C. C. A. 155; Pollitz v. Wabash R. Co., 100 C. O. A. 4.] 

3. Removal of Causes (§ 107*) — Motion to Remand. 

For the purpose of passing on the question whether there bas been 
a fraudulent joinder of défendants to prevent removal to the fédéral 
court, the motion to remand inay be regarded as a demurrer to the pé- 
tition as not stating suflicient grounds for removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 227; 
Dec. Dig. § 107.*] 

4. Removal of Causes (§ 86*) — Fraudulent Joindeb op Résident Défend- 

ant — Pétition for Removal — Sufficiency. 

In an action agalnst a rallroad in whieh the engineer was joined as 
a codefeudant, the complaint alleged that such codefendant was the en- 
gineer on the train on which plaintiff was a passenger ; that, as such 
engineer, he had received orders to hold hls train at a certain point 
uutll a certain hour, or until a certain other train had passed ; that 
he did not hold his train as ordered ; and that a collision resulted in 
whlch plaintiff was injured. The pétition for removal to the fédéral 
court alleged that plaintiff knew when she started the suit that she 
had no cause of action agalnst the engineer, and that he was not a prop- 
er party to the action. It was further alleged that said engineer was 
in no way responslble for plaintiff's injuries and that he had been 
, joined as a défendant for the sole purpose of preventing removal by 
the railroad. There was no allégation that plaintiff had refrained from 
stating any facts showing the engineer's négligence. Held, on motion 

•For other cases see same topio & § ncmeer in Dec. & Ara. Dlgs. 1807 to date, & Rep'r Indexes 
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' to reniand, that tlie pétition for removal did not state sufficient facts 
to sliow that the joinder oï the engiiieer was ïraudulent. 

[Ed. Note.^ITor other cases, see Removal of Causes, Dec. Dig. § 86.* 
Fraudulent joinder of parties to prevent removal, see note to Offner 
V. Chicago & E. R. Co., 78 C. C. A. m2.] 

5. Removal of Causes (§§ 89, 107*) — Joindek of Résident Défendant— 

GOOD F'aITII — BURDEN OF PHOOF. 

On an Issue of fact ralsed by a pétition for removal to the fédéral 
court and a motion to reniaud, as to the good faith of plaintiff in join- 
Ing employé as a codefendant, the burden of proof is on the petitioning 
défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 193, 
230.; Dec. Dig. §§ 89, 107.*] 

6. Process (§ 163*)- — Amendment. 

A summons directed to the sherifC of one county and served by the 
sheriff of another is not void. but may be amended under Kirby's Dig. 
Ark. § 6145, vrhieh provides that a court may, at any tinie, in the fur- 
therance of justice, amend any pleading or process by adding or strik- 
Ing out the name of any party, or by correcting a mistake in any other 
respect, or by inserting other allégations material to tlie case. 

[Ed. Note. — For other cases, see Process, Cent. Dig. §§ 224-238 ; Dec. 
Dig. § 163.*] 

7. Removal of Causes (§ 49*) — Nonsebvice on Résident Défendant. 

The mère fact that a résident défendant in a joint suit is not served 
does not entitle the nonresident défendant to a removal to the fédéral 
court as for a separable controversy. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 98; 
Dec. Dig., § 49.*] 

8. Removal of Causes (§ 68*) — Local Préjudice— G-eound for Removal. 

A suit against two défendants, one of whom is a nonresident and the 
other a résident of the state, is not removable to the fédéral court on 
the ground of préjudice and local influence against the nonresident dé- 
fendant in the county in which the suit is brought and in adjoining 
countics. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 122, 
123; Dec. Dig. § 68.* 

Removal of cause for préjudice or local influence, see note to P. S. 
Schwenk & Co. v. Strang, 8 C. C. A. 95.] 

At Law. Action by Susie Armstrong against the Kansas City 
Southern Railway Company and another. On motion to remand to 
state court. Sustained. 

King & Alley, for plaintiiï. 

Read & McDonough, for défendants. 

YOUMANS, District Judge. This is a motion to remand this cause 
to the Polk county circuit court from which it was removed to this 
court. The suit was brought against the Kansas City Southern Rail- 
way Company and J. C. Hartzler for an injury sustained by the plain- 
tifif while she was a passenger on apassenger train of the railway com- 
pany, of which train the défendant Hartzler was engineer. The péti- 
tion for removal sets up the following grounds : First, diversity of 
citizenship bet>veen plaintiff and the railroad company, and a separable 
controversy as between them; second, the fraudulent joinder of de- 
fendant Hartzler for the purpose of preventing removal; third, that 

•For other cases see saine topic & § ndmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
192 F.— 39 
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défendant Hartzler is' ih fact not a party to the suit on account oî 
inefïectiye service ; fourth, on account of préjudice arid local influence. 
[1] The allégation of the complaint with regard to joint liability of 
the râilway company and the; engineér is! as f ollows : 

"Pl^intiffi States thait lier damages, as hçrein alleged, were çaused l)y 
the gross négligence and carelessness bî the défendant in the opération oî 
said tràln No. 7, Imown as t^ie "Trayelêr" ; thàt the défendant, J. C. Hart- 
zler, who was the engineér, ,ïiad orders to stop sald train No. 7 at Hatfield 
untj,! S; p'clock: p. m. on the evening of tbe in jury colnplained of, arid to 
walt there until such time as it would réquire freight train No. 56, north 
bound, to arrive at Hatfield, but that, dlsregardipg sald orders, the said 
engiiïiSer ànd Dther employés of the défendant the Karisas City Southern 
Baiiway Company caused said train to leavé Hatfleld before the sald traiu 
No. 56 had reached Hatfleld, and before 8 o'clock p. m., with the resuit that 
soon àffer leaving Hatfleld the two trains collided in a head-on collision, 
ail of whieb was caused by the grossi négligence of the défendant and oth- 
er employés, and for whioh botb are liable In Ûamages to this plaintiff." 

It appesrs f rom that allégation that . the collision in which plaintiiï 
was injured resulted from a disobediencë of orders by the défendant 
Hai-tzler. The railroàd conipany not only did not join in the négli- 
gence which caused the injury, but gave directions, which, if obeyed, 
would hâve avoided it. The ^.uçstion ^hen is whether under those cir- 
cumstances . the controyérsy . js, separable ufider the removal section. 
There has been a différence of opinion , in the fédéral courts on this 
question, but the Suprême Court seeras to hâve decided conclusively 
that such a controversy is not separable. The question came before 
Circuit Judges Taft and L,urton in the case of Warax v. Cincinnati, 
N. 0. & T. P. R. Ràilway Company (C. C.) 72 Fed. 637. The court 
said: , . ' ' .', ',,,,.' . " ^ , _ 

"Henœ, the question is ^whether, when a master is heM liable for the 
négligence of his servant in his absence, which négligence he did not direct. 
Ile can ba said to Uave acted In concert with the servant to iwoduce the 
injury in such a way as that he and the servant can be held liable in the 
Joint action. Clearly ï^ot. IJis, liability dops not arise from any common 
purpose that he had with the servant, or from any actual unity of action 
between them, in point of time and etfect, or otherwise. His liability aris- 
es slmply and soléiy from tjie poli cy of the law, which makes him responsi- 
ble for the acts of his servants done in tbp diseharge of his business. , The 
rule by which' he is held is udually referred to as the rule 6t respondeat 
superior, which, says Mr. PoUock, in his work on Torts (4th Ed., p. 70), 'Is 
a dogmatic statement, not an explanation.' * • *, ,Jt will thus be seen 
that the master is not held on any theory that he personally interfères to 
cause the injury. It is simply on 'thé ground of public poliey which re- 
quires that he shall be held responsible for the acts of those whom he em- 
ployé doné Iri and about his business even thoùgh such acts are dlrectly in 
conflict with the orders which he had given them on the subjeet. The lia- 
hility of the servant, on the other band, arises wholly because of his Per- 
sonal act in doing the wrong. It does not grpw out of the relation of mas- 
ter and servant, and does not exlst at ail, unless it would also exist for 
the same act when eommttted, not as the servant, but as the principal. lA- 
abllitles created on two such wholly différent grounds cannot and ought not 
to be joint." 

The court réf used to remand that caise. This décision was rendered 
on the idea that the term "controversy" in the removal section was 
the équivalent of "joint caUse of- action." That case was followed 
in Helms v. Northern Pacifîc Railway Company (C. C.) 120 Fed. 389; 
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Shaffer v. Union Brick Company (C. C.) 128 Fed. 97; Evensburg v. 
Insurance, Stove, Range & Foundry Co. (C. C.) 168 Fed. 1001. 
Without citing the Warax Case, the principal in that case was fol- 
lowed in Atlantic Coast Line v. Bailey (C. C.) 151 Fed. 891. In the 
last case the court cites and quotes, with approval, a portion of the 
opinion in the case of Creagh v. Equitable Life Assurance Society (C. 
C.) 88 Fed. 1. The language as quoted is as follows: 

"That when a master is made liable for a négligent or wrongful act of 
his servant, solely upon the ground of the relationship between them, and 
the application of the rule of respondeat superior, and not by reason of any 
Personal participation in the négligent or wrongful act, he is liable sev- 
erally, and not jolntly with the servant. I hâve consldered it a logical sé- 
quence from this rule that, although the master and his delinquent servant 
be named as codefendants in sueh an action, the complalnt shows afBrma- 
tlvely that there is no joint llàblUty, and that elther défendant may prop- 
erly elaim that there Is a separable controversy between himself and the 
plaintiff." 

From the f oregoing quotation and without reading the entire opin- 
ion in the Creagh Case, one would be led to the conclusion that the 
writer of the opinion appHed the rule thus stated in the case before 
him and maintained its correctness. That, however, is not the fact. 
Judge Hanford, the writer of the opinion, states the rule which he had 
apphed up to that time, and then stated that the Suprême Court had 
decided differently, and he, foUowing that décision, which was con- 
trary to the rule stated by him, on his own motion remanded the case 
before him. In the case of Lockard v. St. Louis & S. F. R. Co. (C. 
C.) 167 Fed. 675, the court followed the case of the Atlantic Coast 
Line R. Co. v. Bailey, and quoted that portion of the opinion which 
contained the quotations above mentioned in the Creagh Case. So 
that, the courts, in the Bailey and Lockard Cases, purporting to follow 
the Creagh Case, applied a rule which the court in that case not only 
did not follow, but decided to be contrary to the décisions of the Su- 
prême Court. While in the case of Powers v. Chesapeake & Ohio 
Ry. Co., 169 U. S. 92, 18 Sup. Q. 264, 42 L. Ed. 673, the Suprême 
Court did not déclare a rule différent from the one in the Warax 
Case, still, it intimated strongly its disapproval of it. 

In the case of Alabama Southern Railway Company v. Thompson, 
200 U. S. 215, 26 Sup. Ct. 163, 50 L. Ed. 441, Mr. Justice D'ay, de- 
livering the opinion of the court and referring to the opinion by Mr. 
Justice Gray in the Powers Case said : 

"After thus stating the rule, the justice commented on the Warax Case, 
supra, as a departure from the former rullng of the Circuit Court. And 
while the Powers Case was decided on the ground of the right to remove 
after the local défendants had been dlsmissed from the action by the plain- 
tiff, it Is patent from the language Just quoted from the opinion that, con- 
ceding the misjoinder of causes of action appeared on the face of the pé- 
tition, that fact was not décisive of the right of the nonresident défendant 
to remove the action to the fédéral court." 

Further, in the same opinion, Mr. Justice Day said : 

"In other words, the right to remove depended upon the case made In 
the complaint agalnst both défendants jolntly, and that right in the ab- 
sence of a showing of fraudulent joinder, did not arise from the failure of 
the complaiuant to establish a joint cause of acUon." 
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Furtherviri the samë ôpinioii, Mr. ' Justice Daysaid: : ' ' ■ " 

■'Does thls bedoiue à seyaMbïe conW(>vérsy witliin the meaiilng of tlie a'ct 
of rCoiigress bjecause tlie plaintiff hitS ipiseoncelved hls cause of action and 
tiap jjo rigktto ijroseçiite the détendants joiutly? We thinlj, in, the^ light of 
the àjîjudications àboyè ..ëited ïrom this court, it does npt. , Upon 'the face 
6f thé cbinplaint, ■ thé 'onlj" pleàtùng <fllëd in the case, the adtion is joiiit. 'It 
«(£ty<,b& thaf the stftté doUrt Will hold-it'not to be so. It mây be', "whieh 
we are net calted. ut>ion. to. décide nojw, ,that this court vvould,Bo détermine 
if tbe njatter.shall he presented in ajÇase of whichit bas jurisdlction. But 
tiii3 floéS not change the character of the., action whicb tlié plaintifC bas 
seen'flt to bring, nor change a'ix alleg'ed J|pint cause of action inïQ . a separa- 
ble' çontroversy for' the purpbse of r^inovai. The ,èase çannbt be' reruoved 
unless itls^bné wliich présents a'sepàrable controvergy wiiolly between cjt- 
izens of ^Iiter,ent states. ,in, deterriilhing, tliis question the law loolîs. to the 
case niade,,ili the plçaditigs, and deternifiiès whether the state court shall 
be réqùired'to surrelider its Jiirisdictlonto the. fédéral court," 

The Thompson Cà'se wëtit to the Suprême Court otl a certificate 
from the United States Circuit Court of Appeals for the Sixth Cir- 
cuit, and a décision was âsked on the foUowing questions: 

''1. May a railroad èbrpbiatlon be Jointly sued wltb two of its servants, 
©ne the oonductor and the other the' en.gineer of one of its trilus, ^vhen It 
is sought to malie the corporation liable. only by reason of the négligent 
act of its said conductor and engineer in the opération of a traiji under 
thelr management and eontrol, and solely upOn the ground of the responsi- 
bllity 6t a- principal for the act of his iervatit, though not personally prés- 
ent, or directing, or not chargea with an^- concurrent act of négligence. 

2. Is aueh a suit removable by the corporation as a separable çontroversy 
when the amount involved exeeeds $2,000.00 exclusive of interest and cost, 
and requislte diversity of citizeiiship exists between the said company and 
the plaintiff, the citizenshl|) of the iridivldual défendants sued with the Com- 
pany as joint tort-feasors being identical with that of the plaintifC." 

The court gave its conclusions as follo\ys: 

"We answer the first questioii: That for the purpose of determining the 
right of removal the cause of action must be deenied to be joint. The views 
herein expressed lead to thè answer to the second question in the ne.gative." 

The Thompson Case, is décisive hère of the question of separable 
çontroversy. That case has been fôllowed in the Suprême Court by 
the cases of Southern Railway Company v. Miller,, 217 ,U. S. 209, 30 
Sup. Ct. 450, 54 L. Ed. 732, and G;; B. & Q. R. Co. v. Willard, 220 
U. S. 413, 31 ,Sup. Ct.;460,:S5 U Ed.. 521. Jn the case of Adderson 
V. Southern RailwayConàpanyi(C. C.) 177 Fed. 571, a motion to re- 
mand was overruled in a case in which the engineer and conductor 
were joined with the railway company* In refusing to remand the 
case the courfc fôllowed the Suprême Court of Georgia in the case of 
Southern Ra'ihvay Co. t: î;awards, 1 15 Ga. 1022, 42 S. E. 375. Later 
the Suprême .Court of Geo'rgia in.the fcase of Southern Railway Com- 
pany V. Miller, .1 Ga. App.'ôlô, 57 S.: E. 1090, distinguished the Ed- 
wards Caseto such an extent as practically to overrule it, and fôllowed 
the décision of the United States Suprême CoUrt itl thè Thompson 
Csse. The Miller Case was. taken to'the Suprême Court of the United 
States on, tvvo ,f|çderal questions. One ,was that the state court erred in 
refusing, to remoye the case to the Un'ted States Circuit Court on the 
pétition. of the railway company. The case grew out of an injury sus- 
tained in a collision. Thè conductor,- engineer, and'fireman of the 
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train with vvhich plaintiff's train collided were joined as défendants 
with the raiiway company. After stating that the Suprême Court of 
Georgia, on the question of removal, held that the case was ruled by 
the case of Alabama Southern Raiiway Co. v. Tliompson, 200 U. S. 
206, 26 Sup. Ct. 161, 50 L. Ed. 441, it was said : 

"AVe agrée with that conclusion. In that case It was held that for the 
purposes of (JeterniiuinK^ the renioyabillty of a cause the ca.se iniist be 
deemeà' to be such as the plaintiff bas made it in good faith in his plead- 
Ings." ■ 

The conclusion is that the complaint in this case does not show a 
separable controversy within the meaning of the removal section. 

[2] The pétition for removal also allèges that the joinder of Hartz- 
1er was fraudulent and intended only to prevent removal. When on 
the face of the record plaintifï appears to hâve a cause of action 
against each of the défendants joined, one of whom is a résident of 
the same state as plaintifï, it is not material that the actual purpose of 
plaintiff in joining the résident défendant was to prevent a removal of 
the cause to the fédéral court. Atlantic Coast Line Co. v. Daniels 
(C. C.) 175 Fed. 302; Jacobson v. Chicago, R. I. & P. Ry. Co. (C. C.) 
176 Fed. 1004; Illinois Central R. Co. v. Shiegog, 215 U. S. 308, 30 
Sup. Ct. 101, 54 L. Ed. 208. 

[3] The practice on proceedings to remand is indicated in Donovan 
v. Wells Fargo & Co., 169 Fed. 363, 94 C. C. A. 609, 22 L. R. A. 
(N. S.) 1250 (8th Circuit). It is there stated that issue may be joined 
on the allégations of the pétition for removal. If there is a deficiency 
of détail with respect to what constitutes the alleged fraud, the péti- 
tion may be amended in the fédéral court by making a fuller state- 
ment of the facts undertaken to be alleged in the pétition. It is con- 
tended hère that no issue has been joined on the allégations in the 
pétition. Assuming that to be true, for the purpose of passing on the 
question thus presented, the motion to remand may be regarded as 
a demurrer to the pétition as not stating grounds sufficient for re- 
moval. Hunter v. Illinois Cent.,Ry. Co. (C. C. A.) 188 Fed. 649. 

[4] The pétition in this case does not challenge the ultimate facts 
which are alleged in the complaint to justify the joinder of Hartzler. 
Those facts were: (1) That Hartzler was the engineer on the train 
on which plaintiff was a passenger. (2) That, as such engineer, he 
had received orders to hold his train at a certain point until a cer- 
tain hour, or until a certain other train had passed. (3) That he did 
not hold his train as ordered. (4) That a collision resulted in which 
plaintifï was injured. 

If the pétition had alleged that those allégations, or either of them, 
were not true, and that plaintiff knew that they were not true, and 
no issue: had been joined on such allégations in the pétition, then the 
court would be warranted in assuming the truth of them. For the 
purposes of this question, the allégations on the point of fraudulent 
joinder are as follows : 

"Ilor further grounds of removal this détendant states that the plain- 
tifï was aware at the time she niade J. C. Hartzler a party défendant here- 
In that she had no cause of action against said J. G. Hartzler, and she knew 
that she could not recover against said J. C. Hartzler, and she knew that 
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said J. C Hartzler was not a proper party to thls action, and the said 
plalntlfif well knew the said fa et to be, true when she Instituted thls fiction, 
and that the said J. C. Hartzler wag In no way responslble for the Injuries 
complalned of In the complalnt, and had no part In causlng the same, and 
the said plalntlff joined the said J. O. Hartzler as a défendant for the sole 
and exclusive purpose of denying to this défendant the right of removal of 
said cause to the United States Courts." 

The railway company relies on the case of Hunter v. Illinois Cen- 
tral, supra, as authority for the sufficiency of the above allégation, 
It is true that the allégations above quoted are almost identical with 
certain allégations quoted in the Hunter Case, but there were other 
allégations in the pétition in the Hunter Case that are not f ound in 
the pétition in this case, and that are essential. In ordér to show the 
signifîcance of thèse additional allégations, it is necessary to call at- 
tention to what the court states is alleged in the plaintifï's complaint 
in that case. The court said: ■ 

"The rallroad company' Is alleged In; the plalntiff's pétition to hâve been 
négligent In respect to the manner of opération of the train, engiiie and cars 
upon whlçh the deceased vFàs worklng, and in furnlshing a car equipped 
with brakes not In a suitable, condition to stop or control the car. ïhe 
conductor's alleged négligence felatedto the mannèr of tlie oppration of the 
train, engine and cars upon which the deCeased was worklng; it belng al- 
so alleged that he knew, and by the exercise of ordlnary dare could hâve 
known of the détective and dangerous condition of the car. (The coal Com- 
pany was eharged with négligence in plaçlng and allowing the cars to re- 
maln at thè lower end of the switch, and fit the same time leaving the 
switch dpen." 

After quoting a portion ;o£ the pétition, the court said: 

"The pétition for renjoval further alleged that the plaintifC has invent- 
ed and;applied to the conductor and the coal company 'varions epithets im- 
puting négligence and càrelessness, but he has refrained fropa gtating any 
facts showing sùch negllgeiice or càrelessness, and in' his p'etitlon in this 
case the plalntlff by design invented and used the epithets itoputing nég- 
ligence and càrelessness to said W. H. Bash abd the Gremfleld Coal Com- 
pany with the pretext, and foi: the l'raudulent purpose of clalmlng a col- 
or of rIght to unité them as codefendants in this action with this défend- 
ant.'" ■ ' „■ 

There is no allégation ,în the pétition hère that plaintifï "has re- 
frained fromstating any facts" showing the négligence or càreless- 
ness on the part of Hartzler, On the contrary, she has made plain, 
positive, direct, and unequivocal statements of facts showing négli- 
gence and càrelessness on his part. The truth of those facts is not 
denied by the railway company, The joinder cannot be fraudaient 
if those facts be true. Jacobson v. Chicago, R. I. & P. Co., supra. 
The pétition on demurrer dues not state facts sufficient to show that 
the joinder of Hartzler was fraudulent. 

[5] But the motion to remand does raise an issue upon the most 
important point to be considered, and that is the good faith of plain- 
tiff in joining Hartzler as, défendant. The third paragraph of the 
motion is as f ollows : 

"PlaintifC further states that she desires to prosecute her suit in this 
cause against both of the défendants, and they are both llable to her, as is 
alleged in her complaint, and that she can ônly proceed against them both 
In the state courts, that is the circuit court ofPolk county, Ark., and that 
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the sald state court is the only court having original and exclusive jurls- 
diction In thls cause against the défendant Hartzier, one of the défendants 
agalnst whom she désires to proceed, and that unless this cause is reniand- 
ed to the state court for trial, wherte it was originally brought, she wlll 
hâve to proceed in this court agalnst one of thèse défendants, and In the 
state court against the other défendant, thereby working a great hardship 
^nd inconvenience, and that she desires to prosecute her suit herein agamst 
both défendants jointly, at the same time and in the same court." 

On the issue of fact thus raised on the question of good faith the 
burden of proof was on the railway company. Hunter v. Illinois Cent. 
R. Co., supra. No testimony was introduced on that point, and the 
only fact urged as tending to show bad faith, which fact appears in 
the record, was the issuance of a summons for Hartzier directed 
to the sheriff of Polk county and served by the sheriff in Sébastian 
county by the sheriff of that county. It is contended that this shows 
that Hartzier was simply made a party for the purpose of preventing 
removal. That would be an unwarranted inference. The reasonable 
explanation is that the clerk made a mistake in not directing the sum- 
mons to the sheriff of Sébastian county. 

[6] It is also alleged in the pétition that Hartzier is not a party 
to the suit because he has not been legally served. The transcript of 
the record shows as already stated that a summons was issued for 
Hartzier, directed to the sheriff of Polk county; that it was served 
on Hartzier in Sébastian county by the sheriff of the latter county. 
It is contended by the railroad company that the service was not only 
illégal, but the process was void. It is clear that the process was not 
vpid because it could hâve been served by the sheriff of Polk county. 
I am of the opinion, under the section of the statute of this state 
allowing amendments, and the libéral interprétation of that section 
by the courts of this state, that the summons in question can be 
amended. Section 6145 of Kirby's Digest of the Statutes of Arkansas 
provides : 

"The court may, at any time, in furtherance of justice, and on such ternis 
as may be proper, amend any pleadings or proceeding by.adding or strildng 
out the nanie of any party, or by correcting a mistal^e in the name of a 
party, or a mistake in any other respect, or by inserting other allégations 
material to the case ; or, when the ainendment does not change substan- 
tially the claim or défense, by conforniing the pleading or proeeeding to the 
facts proved." 

In the case of Lowenstein v. Gaines, 64 Ark. 499, 43 S. W. 762, it 
was held that a summons could be amended after service by striking 
out an incorrect date of the commencement of a term of court. In 
this case Hartzier was actually served. The summons could hâve 
been, and was no dotibt intended to be, directed to the sheriff of Sé- 
bastian county. By inadvertence, oversight, or inattention, it was 
directed to the sheriff of Polk county. It présents a case for the ap- 
plication of the section of the statute above quoted. 

[7] But even if it could be regarded as a void service, still, the 
resuit the petitioner contends for, would not follow. The mère fact 
that a résident défendant in a joint suit is not served, does not entitle 
the nonresident défendant to the removal as for a separable contro- 
versy. Patchin v. Hunter (C. C.) 38 Fed. 51. 

[8] Another ground on which removal is sought is that of prej- 
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udice and local influence against the railway company in the county 
in which thé suit was brought, and in adjoining counties. In the 
case of Màlone V. Richmond & D. R. Co, (C. C.) 35 Fed. 625, in an 
opinion rendered by Mr. Justice Harlari, this portion of the removal 
section was construed and applied as foUows : 

"The clause prescrililng préjudice or local influence as ground for the 
removal of a suit 'in which there is a contre Fersy between a citiKen and the 
State in ;W;hlch the suit.is, brought and a citizen of another stsite,' cannot 
well bé separatèd, in the process of interprétation, from the preceding clause 
in the same section, which, by referring to the first section, reaulres as a 
condition of the removal of a suit because of diverse citizenship— the only 
kind of suit in which the existence of préjudice or local iniluenee, as effect- 
ing thè rlght of removal, Is of any conséquence — that the matter in dispute 
shall exqeêd In value $2,000 exclusive of interests and costs." 

The limitation with regard to the amount in controversy was held 
to apply to that ground of removal. Later, in the case of Cochran 
V. Montgomery County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, 
the rule in; the. Malone Case was held applicable to ail cases involving 
diversity of citizenship. In the case of Southern Railway Company 
V. Thomason, 146 Fed. 972, 11 C. C. A. 170, the court said: 

"The settled construction of the act last quoted, under which this case 
was removed, is, we tlilnk, so far as the class of cases removable on the 
ground of préjudice and local influence is concerned, that they are con- 
flned to those in which there is a controversy between a citizen or citizena 
of the state In which the suit is brolight,' and a citizen or citizens of an- 
other or other State, nnd it 'does not inciude cases whereln the controversy 
is partly between citizens of the same state." 

In the case of Cleveland v. C, C, C. & St. L. Ry. Co., 147 Fed. 
171, 77 C. C. A. 467, Judge Lurton said: 

"That the existence of préjudice and local influence does not furnlsh a 
separate and independent ground of removal, and only opérâtes to extend 
the time within which a case may Ife removed when tlie requlsite of diver- 
sity of citizenship exists, is fully settled by Cochran v. Montgomery County, 
199 U. S. 200 [20 Sup. Ct. 58, ,50 L. Ed. 182]." 

The conclusion foUows that no ground exists for the removal of 
this case to the fédéral court, and the motion to remand is therefore 
sustained. 



AIBADEB FURKITURE CO. v. COSIMBECIAL NAT. SAFE DEPOSIT CO. 

(Circuit Court, S. D. Ohio, W. D. July, 1911.) 

1. Corporations (§ 644*) — Fobeign Coeporations— Statutory Régulation— 
Validity. ■ 

Act m. 1905 (Hurd's Rev. St. 1905, c. 32, §§ 67b-67j), prohlbiting for- 
eign corporations, with certain exceptions, from transacting business in 
the state without flling a^ copy of their articles under penalty of dis- 
qualiflcation to sue in Illinois and a fine, is a valid exercise of the Lég- 
islature s. power. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2512, 2539 ; 
' Dec. Dig. § 644.* : " 

Foreign corporations doing business in stat«, see notes to Wagner v. 
J. & G. Jleakin, 3iî C. C. A. 585; Ammons v. Brunswick-Balke Collender 
Co., .72 C. C. A. 622.] ■ . , 

•Por otli.er cases see Bame toplc & § numbbb in Dec. &;Am. Diga. 1907 t'6 daté, & Re'p'r Indexes 
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2. CotJKTs (§ 366*) — State Court Décisions— Effect. 

Décisions of the Suprême Court of a state construlng a statute of that 
State do not biiid a fédéral Circuit Court sitting In another state, if the 
décisions were announced after riglits of the parties before the Circuit 
Court became flxed under contract. 

[Ed. Xote.— For other cases, see Courts, Cent. Dig. §§ 954-968; Dec. 

: Dig.jsee.* 

Conclusiveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. K. . Co. v. ilorgan, 21 C. G A. 478 ; 
Union & Planters' Banli v. City of Memphis, 49 C. C. A. 468.] 

3. COKPORATIONS (§ 661*)— FOBEIGN CORPOKATIONS— STATUIOBY REGULATIONS— 

EFKECT OF DiSOBEDIENCE. 

Failure to comply with Act 111. 1905 (Hurd's Rev. St. 190.O, c. 32, §§ 
67b-e7j). prohibitfng foreign corporations, with certain exceptions, from 
transacting business in the state without filing a copy of their articles, 
under a penalty of disqualification to sue in Illinois and a fine, does not 
invalldate a contract made by a foreign corporation to furnish work and 
materlals In building construction, so as to prevent suit in another ju- 
risdiction. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 661.*] 

At Law. Action by tlie Meader Furniture Company against the 
Commercial National Safe Deposit Company. On demurrer to de- 
fendant's plea. Demurrer sustained. 

Maxwell & Ramsey, for plaintiff. 

Harmon, Colston, Goldsmith & Hoadly, for défendant. 

HOLIvISTER, District Judge. Plaintiff, a corporation of Ohio, 
December 28, 1905, entered into a contract with défendant, a corpo- 
ration of Illinois, to furnish certain carpentry work, labor, and ma- 
terials for defendant's new bank building in Chicago. It did the 
work, was paid in part, and sues for a balance of more than $97,000. 

Plaintiff demurs to defendant's first défense, which avers that on 
the date the contract was made there was, and ever since had been, 
in full force, a statute of Illinois providing that before any foreign 
corporation for profit shall be permitted to transact business or exer- 
cise any of its corporate powers in Illinois, except certain kinds of 
corporations, it shall file with the Secretary of State its articles of in- 
corporation, a statement of capital stock represented in Illinois, the 
désignation of an attorney in fact on whom service can be had, and 
obtain from the Secretary of State a certificate eijtitling it to do busi- 
ness in Illinois (Hurd's Rev. Stat. 1905, 512, 514); that the plaintiff, 
a foreign corporation, has never taken any of the steps required of it, 
and that therefore the contract is null and void and no action can be 
maintained thereon. 

The question raised is serions. If the demurrer is overruled, the 
plaintiff will lose nearly $100,000, although it has furnished the de- 
fendant what it had agreed to furnish so far as the facts appear up- 
on this demurrer. 

[1] Xhe Législature of Illinois had the power to pass the act in 
question^ and to impose the conditions it thereby imposed upon for- 
eign corporations doing business in that state. 

•For, o'tlie* «ases see same topic & S ntjmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



Tiïe bank claims that uiider public policy of the state of Illinois, 
â'9' ëyidenced ^y ^îtè'ltegislatiott of this character and by the décisions 
of its Supferiie tîourt dônstruing such législation, this contract is nnll 
and void, and that this court, bound as it is, to follow the décisions of 
the highest ' court of a state construing statutes of that state, must 
déclare the contract nuU and void, and incapable of enforcement in 
this court. ' ' - '- ;;. ; 

LaCk of time forbid^ flti elaborate discussion of the s^bject and of 
the numerous décisions which bear upon it. I hâve considered ail 
of thé cases cited by counsel, ând shall content myself with stating my 
conclusions and thereaSQns therefor as briefly as may be. ; 

Februàry 14, 1855 (Scates, Comp. § 1, p. 596), the -Législature of 
Illinois ènacted that it should riot be lawful for any agent or agents 
of aiiy; Insurance compariy 'îricorporated by any other stàte, to directly 
or indjreQtly, take riskg pr do or transact any business; of insurance 
vi^ithin that state, without first procuring a certificate of authority f rom 
the aùditor of state^ and'iother provisions imposing conditions upon 
such Company doing .business in the state. No penalty against the cor- 
poration was; prôvidéd 'fôr' fâîlurè to çornply with thèse provisions, 
but "any persbri or' |)ers(ihs violating the act" (evidently ref erring to 
agents) "might be fined not more than $1,000 or imprisoned in the 
county jail and fed on bread and water only." 

In 1870 the Suprême' Court of Illinois declared the Législature in- 
tended to prevent unqualified foreign insurance corporations from 
doing a,ny act without having first qualifiçd, and as one of the means 
qf prévention, that the' coui:):s shall hold; its, ^.ct void. And they held 
that the contract pf insuriance involved in; the case was void. In dis- 
cussing the right of th^ state; to impose conditions, the court were of 
opinion: ^j\ . . ' : ^ ,■ .'• ; ' , 

"That the rlght oî ■protectlng their eitizens from the fratid and Imposition 
of InSolveût ppspurious cprporatipns of this ch^raçter, createdby other states 
wp-S clearly within the.scope of législative power possessed by the varions 
States bf the Unioni" Cincinnati Mutual Health Assurance Co. v. Kosenthal, 
65 m. 85, 8 Am. ïîep. 62fe 

On Mày 26; 1897 (LawS 1897, p: 174;>,^ the first Illinois law pre- 
scribing tîie cotiditipns Upon which Ibreig-n corporations in général, 
with certain exceptions, might do business in Illitiois, was passed. 
The act provided i that every' such corporation, bëfore it shall be au- 
thorizeid or'péfdiJttfed to transact business in Illinois, shall coiiiply with 
the provisions of *he act, and a peàalty of $1,000 was affixed for faiU 
ure to comply with the ednditipns imposeid. 

Section 4 of the act expressly provided that it did riot apply to in- 
sufancé Companies' artd is^not to be taken or constrùed to change: or 
modify thelaws which are, directly applicable to that character of cor.'- 
poràtiori; but, àpart frPrri' the insurance laws, ail acts and' parts of 
acts inconsistent with the act of 1897 were repealed.' 

April 22,: 1899 (Laws 1399, p. 118), the act of 1897 was amended, 
iri- àll pàrticulars unnêcessary to bè set îorth; but, by section 4, it was 
provided that no foreign corporation fàîling to comply with the âct 
could, maintàjn,;"any suit or action either légal or équitable in anyof 
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the courts of this state upon any demand, whether arising out of con- 
tract or tort." 

While the law of 1905 was in force, but after the contract between 
the plaintifif and the défendant was made (December 28, 1905), the 
Suprême Court of Illinois, construing the act of 1899, held that the 
contract involved in, the case before it was entered into in that state 
when the appellant was not permitted to transact business in the state, 
and was therefore "nuU and void, and no action can be maintained 
thereon at any time." United Lead Company v. Reedy Elevator Com- 
pany, 222 111. 199, 78 N. E. 567. The Suprême Court quoted the lan- 
guage of Cincinnati Mutual Assurance Company v. Rosenthal, 55 111. 
85, 8 Am. Rep. 626 : 

"When the Législature prohibits an act or déclares that it shall be unlaw- 
ful to perform it, every rule of interprétation must say that the Législature 
intended to interpose its power to prevent the act, and, as one of the means 
of Its prévention, that the courts shall hold it void. This is as manifest as 
tf the statute had declared that it should be void." 

On May 18, 1905 (Laws 1905, p. 124), seven months prior to the 
exécution of the contract between the plaintifï and the défendant, 
the Législature of Illinois passed an act repealing the acts of 1897 and 
1899 and providing conditions to be complied with by foreign corpo- 
rations before doing business in the state. Thèse provisions provided 
merely additional conditions not âfïecting the question under discus- 
sion ; but, the penalty to every foreign corporation amenable to the 
provisions of the act, which should neglect to comply with its provi- 
sions, was made $1,000 for the minimum and $10,000 for the maxi- 
mum, to be recovered by the state's attorney for the proper county 
and the right to sue in the courts of Illinois was denied. 

[2] The act of 1905 has not beeti construed by the Suprême Court 
of Illinois in any case. The bank claims that, the act of 1905 being 
the same in substance as the acts of 1897 and 1899, the construction 
of the earlier statute in the Reedy Elevator Case is a construction of 
the later, and, although the construction of the acts of 1897 and of 
1899 in that case was subséquent to the date of the exécution of this 
contract, yet the Suprême Court based its décision on the Rosenthal 
Case decided in 1870. The daim is that the législative intention as 
declared by the Suprême Court in that case was to make void any 
act done by any foreign corporation not having theretofore complied 
with the laws of Illinois imposing conditions on the right to do busi- 
ness in the state. 

There can be no doubt that the contract between the parties hère 
could not be enforced in any court in Illinois, if its illegality were 
averred as a défense, nor can it be disputed that the Suprême Court 
of that state has, since the contract was entered into, declared the 
législative intention toward foreign corporations failing to comply 
with the provisions of statutes in force at the time contracts were 
entered into, in 1855, and ever since, to be, that, unless the corpora- 
tion has complied with the conditions prescribed, its contracts are null 
and void. If the public policy of a state as declared by décisions of 
its highest court without regard to the time when the décisions are 
made or the peculiar phraseology of the statutes construed or the 
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subject-matter and purposes of each is to control courts of tlie United 
States when such législation cornes before them for construction, then 
this court must hold the plaintiflf could take nothing by his contract 
which, Under such policy, so declared, is null and void. Only one case 
has been cited, and I bave found no other, in which any court of the 
United States has gone further than to déclare that the courts of the 
United States are bound by the construction given to a statute of a 
State by the highest court of that state prior to the time when the 
rights of the parties litigant were acquired.' 

The single exception referred to is Pittsburgh Const.' Co. v. Rail- 
road Co., 154 Fed. 929, 83 C. C. A. SOI, 11 L. R. A. (N. S.) 1145, 
in which the Circuit Court of Appeals for the Third Circuit held that 
under the Pennsylvania Act of April 22, 1874 (P. L- 1874, 108), which 
provides that it shall be unlàwful for a f oreign corporation to do any 
business in that state until it had complied with the requirements of 
the act, and which made noncompliance criminal, a contract entered 
into in that state by an unqualified foreign corporation to construct 
a raikoad in that state was illégal and void and no action coUld be 
maintainéd upon it. The décision was based on two grounds. One 
was that the ùnauthorized act was declared by the Législature to be 
unlàwful; the other was that, while the précise point in the case had 
not beeh squarely decided beiore the contract had been entered into, 
yet about one year thereafter the Suprême Court of Pennsylvania 
(Delaware,,etc., R. Co. v. Passenger R. Co., 204 Pa. 25, 53 Atl. 533), 
in construing the act of 1§74, had held such contract void and that 
the principle involved was the same as in prior cases. Therefore the 
court felt bound to follow the Pennsylvania décision. But the act of 
1874 was involved in Lasher v. Stimson, 145 Pa. 30,, 23 Atl. 552, de- 
cided long prior to the time the contract in question waa under con- 
sidération, àhd the Circuit Court of Appeals might well say, from the 
facts, th^t the same principle was involved in prior Pennsylvania 
cases, and consider themselves bound accordingly. 

When this contract was entered into, the Suprême Court of Illinois 
had held that an insurance contract of an unqualified foreign Insur- 
ance compàny was void. That was the only décision on the subject. 
It was based on two considérations. One was thç peculiar character 
of the business donc by insurance companiea to which in express ternis 
the législation only applied. The other was the législation involved 
declared contracts of that kind, without précèdent compliance with 
the; provisbns iprescribed, to be, Mwtow/W. , No penalty against the 
offending corporation being provided, thje court might perhaps say, 
as they didin the Rosenth^l Case, that that which the law had de- 
clared to be unlàwful was voi4 and no rights could be; predicated up- 
on it. ,■.,>. ;.,, '.:■ '■'' 

When the .contract of December 28, 1905, was :màde, the law of 
May 18, 1905,,. repealing.Jhe laws of 1897 and 1899- was in effect 
That law expressly Cxcépted jinsurance companies imxn its opera.- 
tion and nowiiefe declared any act of a fbreigïi corporation to be un- 
làwful with'out îantecedent compliance with the conditions prescribed, 
and the law of. May 18,1905, as^well as theilaws repealed by it, pror 
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vided a penalty for noncompliance with the law, both in a pénal sum 
of money and deprivation of right tp sue in Illinois courts. That was 
the status of the Illinois law and décisions at the time the contract 
was made. 

At that time the law affecting foreign corporations, of such kind 
as; is the plaintiff, was entirely différent from the laws affecting for- 
eign insurance companies, concerning which only had there been a 
décision of the Suprême Court of Illinois. So, there is no straining 
of logic in holding that at the time this contract was made the Su- 
prême Court of Illinois had not construed the statute of 1897, 1899, 
or of 1905. That they afterwards construed the acts of 1897 and 
1899, and inferentially of 1905, means nothing more than that then, 
and in the case they decided, they were of opinion that the législative 
policy and views of the Suprême Court had been the same since the 
foreign insurance statute of 1855 and the décision in the Rosenthal 
Case in 1870, and that when an act required a thing to be donc and 
it was riot donc, it was the same as if the act had said it was un- 
lawfiil to dp the thing and that the imposition of the penalty was 
not intended to do more than to bring about with greater certainty 
a compliance by foreign corporations doing business in the state with 
législative conditions precedently to be performed, a conclusion which, 
with déférence, I think, for reasons hereinafter given on another 
branch of the case, entirely wrong. 

In the décision in the Rosenthal Case it is expressly said that the 
législation of 1855 was "intended and well calculated to protect the 
people of the state from loss by foreign insurance companies, who are 
insolvent or worthless," by requiring them to comply with certain con- 
ditions. The court do say: 

"When the Législature prohibits an act, or déclares that It shall be unlaw- 
ful to perform It, every rule of interprétation must say that the Législature 
intended to interpose its powers to prevent the act, and, as one of the means 
of its prévention, that the courts shall hold it void." (AU italics mine.) 

The court might perhaps with propriety speak this way of the légis- 
lation before them for construction, declaring as it did the prohib- 
itànt acts to be unlaivful; but the laws construed after this contract 
was made are entirely difïerent in phraseology from the insurance 
act. They contain drastic penalties against the corporation. They 
do not déclare that the act shall be unlawful, and are not directed 
against the business of foreign corporations generally considered as 
dangerous, unless controlled, to the citizens of Illinois. Such statutes 
as those of 1897, 1899, and 1905, were not before the court, and what- 
ever is said in the Rosenthal Case broad enough, or inferentially broad 
enough to be applicable to those statutes, is obiter merely. When 
the contract of December 28, 1905, was entered into between thèse 
parties, the Législature and Suprême Court of Illinois had not de- 
clared any policy touching such corporations as is the plaintiff and 
such contracts as the plaintiff seeks to enforce hère. 

I hold, therefore, that at the time the plaintiff and the défendant 
entered into their contract of December 28, 1905, the Suprême Court 
of Illinois had made no construction of the law of May 18, 1905, at 
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allj and that thé prînciple involved in the statute of 1855 does not 
apply to the statutes of 1897, 1899, and 1905 . 

If this conclusion is right, this court may détermine for itself the 
meaning of the law of 1905 most consistent with reason, with justice 
betweeri the parties, and with the weight of authority without référ- 
ence to the views of thé Suprême Court of Ilhnois, in construing as 
they haVé the vârious enâctments to which référence has been made, 
althôugh holding their views at ail times in high respect. 

[3] Of course, if the act of 1905 had declared void the exercise 
of corpoi-âte powers by unqualified foreign corporations or any act by 
such corporations riot complying with its provisions, to be void, then 
this contract woUld be void. If the act had provided that it should 
be unlawful for a foreign corporation to exercise itS corpora,te powers 
without cômpliance with the prescribed conditions or without the 
imposition of a penalty for failure to do so, pérhaps âny exercise of 
corporate power would be void, and, if â penalty also were imposed 
for doing ah act declared to be unlawful, perhaps thert (but in ail 
cases depénding upon the entire language and purpose of the stat- 
ute) such act would be void. But the statute of 1905 contains no sucb 
provisions. It does provide that if a foreign corporation shall not 
comply, and, without corhpliance, exercise its cotpats.it powers, it^ 
shall hâve no right which- cah bè ehforcéd in thé courts of Illinois, 
and it shall be subject to a penalty of from $1,000 to $10,000, and 
that is ail it doés providé byway of penalty. 

The yinquiry suggests''itsëlî why 'the ,L,égislature did 'not provide 
that failure ofcorhpliahce would result in a' voidançé of rights any- 
where, ihstead of impôsihg'the penalty of' disabîÉty-'td énforce its 
contracts in the courts of Illinois, or why was riôf the exercise of 
corporate poWers, or the failure to'comply with the conditions, de- 
clared to be void or to be-tmliwful, hehce void, and of no opération 
anywhere? The law of 1855 did decjafe unqualified acts to be unlaw- 
ful. Why was that déclaration droppëd out of the laws of 1897, 1899, 
and 1905, and insurance çompanies expressly excepted from their 
opération, unless the Législature intended that the contracts of un- 
qualified foreign insurance çompanies should be., void and that acts 
done by other unqualified foreign corporations shoUld be visited with 
the penalty of a fine and deprivation of right to the protection of the 
courts of Illinois. > 

The question is one of législative intention, and it seéms clear to 
me that, while the Législature may hâve intended the acts of one kind 
of foreign unqualified corporations to be void, they intended the acts 
of the other to be subject to the penalties prescribed.' From the na- 
ture and history of th« insurance business and the f rauds and impo- 
sition perpetratedbyirresponsible insurance çompanies, the Législa- 
ture might well màké a distinction between those çompanies and oth- 
êr çompanies dbing business of various kinds for profit. It seems 
clear to me that the. Législature of Illinois hâve made a clear distinc- 
tion. : - 

When thé provisions of the enactménts of 1897, 1899, and 1905 
are read in the light of such décisions of the Suprême Court o£ the 
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United States as Harrîs v. Runnels, 12 How. 79, 13 L. Ed. 901, Fritts 
V. Palmer, 132 U. S. 282, 10 Sup. Ct. 93, 33 L. Ed. 317, and others, 
the conviction is irrésistible that, if those acts were before that court 
for construction in a case involving such a contract as is now before 
this court and not complicated in any way by décisions of the Suprême 
Court of Illinois, the contract would not be held void but enforceable 
as between the parties, if not in the courts of Illinois, yet in ail of the 
courts of the United States. 

While the rule is gênerai that an illégal contract is void and unen- 
forceable, yet there are exceptions to it. In Harris v. Runnels, Mr. 
Justice Wayne, speaking for the court, says : 

"We hâve concluded, before the rule ean be applied in any case of a stat- 
ute prohibiting or enjoining things to be done, wlth a prohibition and a pen- 
alty, or a penalty only, for doing a thlng whlch it forblds, that the statute 
must be examlned aa a whole, to find out whether the makers of it meant 
that a contract in contravention of it should be void, or that it was not to 
be so ; in other vv-ords, whatever may be the structure of the statute in re- 
spect to prohibition and penalty, or penalty alone, that it is not to be taken 
for granted that the Législature meant that eontracts in contravention of 
It.were to be void in the sensé that they were not to be enforced in a court of 
justice. In thls way the principle of the rule is admitted, without at ail les- 
sening Its force, though Its absolute and unoonditional application to every 
case is denied. It is true that the statute, containing a prohibition and a 
penalty, makes the act whlch it puulshes unlawful, and the same may be im- 
plied f rom a penalty without a prohibition ; but it does not follow that the 
unlawfulness of the act was meant by the Législature to void a contract made 
in contravention of it. When the statute is sllent, and contains nothing from 
which the contrary could be properly inferred, a contract in contravention 
of it is void." 

Judge Sanborn, in Dunlop v. Mercer, 156 Fed. 545, 555, 86 C. C. 
A. 435, 445, after stating the gênerai rule, says: 

"It is not universal In its application. It is qualifled by the exception that 
where a contract is not evil in itself, and Its iuvalidity is not denounced as a 
penalty by the express terms of or by rational implication from the language 
of the statute whlch it violâtes, and that statute describes other spécifie pen- 
altles, it is not the province of the courts to do so, and they will not thus 
afflx an additional penalty not directed by the lawmaking power." 

And he supports his conclusions by a wealth of décisions of the 
Suprême Court and of the subordinate courts of the United States. 

The plaintiff was not engaged in business of such a character as 
to afford opportunities for fraud and imposition, but was authorized 
by its Ohio charter to conduct a manufacturing business of a highly 
meritoripus character. The contract itself was innocent. There was 
not the same reason for the Législature to protect its citizens, parties 
to such eontracts, as there was in shielding them from the machina- 
tions of irresponsible Insurance companies and dishonest Insurance 
agents. '■ It is to the advantage of the citizens of Illinois that such 
eontracts as the parties to this suit entered into be made and éarried 
out. In the light of thèse f acts and considering the language of the 
acts of 1897, 1899, and 1905, and comparing it with the language of 
the act of 1855, and the kind of foreign corporations dealt with in that 
act, it is very plain that the penalties for noncompliance with the gên- 
era! foreign corporation statutes were întended to be a fine and the 
nonenforcement of contract rights in the courts of Illinois, and that 
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the Législature intended .nothing- more than this. There îs much else 
in the opinion in Punl(?p;v. Mercer, supra, on this branch of the cas.Ci 
particvilarly pertinent. . .1, 

The nature of the défense dpes not commend itself to a court, and, 
while it must be admitted that no eçtoppel prevents the bank from 
making the défense that the contract is void, yet it wasnot required 
to do so, for even ifthe suit had been in the courts of Illinois and the 
défense were not made, it could hâve proceeded to judgment although 
the right tosue in Illinois did not exist. Even in Illinois, then, such 
a malodqrcus défense must be actually made or the cause will proceed. 

Justice and fair dealing betvveen the parties require the finding by 
the court to be of such a character as to permit the controversy be- 
tween the parties to be fought out on its merits if it is possible with- 
in the authc-'ties to make a finding. Although the questions are open 
to serions debate and eminent authority supports défendants' position, 
yet I find it possible, under the décisions of the courts of the United 
States, to hold that the particular statute in question was not construed 
by the Suprême Court of Illinois in such a way as to prevent the exer- 
cise by this court of its ihdependent judgment, and, in the exercise of 
that judgment, to find that a proper construction of those statutes does 
not render the enforcement of this contract in this court impossible. 

The demurrer will therefore be sustained. 



FOSTER-BDDY v. BAKER et al. 
(Circuit Court, D. New Hampshire. December 9, 1911.) 

' ■ ' ' ' No. 384. 

1. Bquitt (§ 239*) — Admissions by Demureeb. 

A général demurrer ddinits ail the material facts averred in a bill, In- 
clùdlng ayerments describlng tJae phases ànd cireumstances of the sub- 
Ject-riiattéir put in controversy by the bill. 

[Efl. Note.— E'or other cases, see Equity, Cent. Dig. § 49J ; Dec. Dig. 
S 239.*] 

2. Eqtjity (§ 241*) — Demurrer— ScoPE of Hearikq. 

Substantive Plghts should be settled on hearing of a demurrer to tlie 
bill only when it is clear that no case is stated Iby; the bill, and that 
complète justice can be dqne on the hearing. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 515; Dec. Dig. 
§ 241.*] 

3. BQUITTi (§ 214*)— DEMUEBEB— GENERAL ALLEGATIONS. 

ivhèn â 'plaintiff seeks to avold an agreement on the ground of fraud 
Inducin'g it, motion or ansWer for more spécifie alleg'àtlons, and not à 
gênerai; 'demurrer, Is tbeiiï)roper i-emedy against the bill for pleading 
fraud too generally. 

[Ed. Note.-^For other: cases, see Equity, Cent. Dig.-§ 487; Dec. Dig. 

1 214:*], [ ■, : , 

4. Equity (§241*)—I3EMnRRFR—SooPE or Çearing. ^^ 

The question of public poliçy invoïved;in a bequest for the promotloa 

of Ch'rifettan Science caUnot be deteritiitiçd as one, of làw on demurrer 

' to a WU' tchichtttllegea that the tsracftice and téachlngs of Christian 

Science are perrilcious, and constitute a,' business against public policy by 

ftttempting to -heal the siçJi jby methods whlch violate physiçat and men- 

*jilor ojtliçr, cagçf seei6iainetoplc;&iimf¥B,EBjn Dec. ,& Ai». DlgK.>1907 to datejift Réfrludeie» 
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tal laws, under a System which dénies and Teprobq tes ail scientiflc, pré- 
ventive, and remédiai medicine, a systeiu, as taught, which runs counter 
to the great body of common, state, and municipal law based thereon, 
and designed to improve and préserve the health, aud save and lengthen 
tlie lives of the people, etc. 

[Ed. Note.— »For other cases, see Equity, Dec. Dlg. § 241.*] 

5. Equity (§ 241*) — Demurber— Scope of Heabikg. 

Under the fédéral practice, a Circuit Court need not, détermine a dlffi- 
cult and controverted question of law on demurrer, where full proof 
and a trial will permit considération of the whole controversy with 
a view to a final détermination. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 515 ; Dec. Dig. 
§ 241.*] 

6. Courts (§ 493*) — Comity — State and Fédéral Courts. 

A fédéral court need not await décision by a state Suprême Court In 
a pending suit of a question of construction to be glven a statute of the 
state involved In a bill before the fédéral court; plaintifC not being a 
party to the state litigation. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 493.* 

Pendency of action in state or fédéral court as ground for abate- 

ment of action in the other, see notes to Bunker Hill & Sullivan M. & C. 

Co. V. Shoshone Mining ■ Co., 47 C. C. A. 205 ; Barnsdall v. Waltemeyer, 

73 C. 0. A. 521.] 

In Equity. Bill by Ebenezér J. Foster-Eddy against Henry M. 
Baker, exécuter, and others. On demurrer to the bill and on ap- 
plication for leave to amend the bill. Demurrer overruled. Amend- 
ment allowed. 

Wm. E. Chandler, John W. Kellfey, De Witt C. Howe, Hannis Tay- 
lor, Wm. L. Chambers, and John D. Long, for complainant. 

Streeter, Demond & Woodworth, Samuel J. Elder, Wm. A. Morse, 
and Léon M. Abbott, for défendants. 

ALDRICH, District Judge. This is a bill in equity brought by Dr. 
E. J. Foster-Eddy, an adopted son of Mary Baker G. Eddy, against 
Henry M. Baker, executor of the will of Mary Baker G. Eddy, late of 
Concord, N. H., who was founder of the Christian Science Church, 
and Josiah E. Fernald, Archibald McClellan, and Adam H. Dickey, as 
trustées under a certain deed of trust, and Stephen A. Chase, Archi- 
bald McClellan, AUison V. Stewart, John V. Dittemore, and Adam H. 
Dickey, as members of the Christian Science Board of Directors of 
the Mother Church, the First Church of Christ, Scientist, in Boston, 
Mass. 

The présent hearing has been upon questions raised by the pleadr 
ings, and the pleadings thus far consist of an original bill filed Janu- 
ary 13, 19n, a demurrer filed April 17, 1911, an amendment to the 
bill filed and allowed May 2, 1911, a demurrer or demurrers to the bill 
as amended filed July 1, 1911, a proposed further amendment filed 
August 29, 1911, not yet allowed, and an interlocutory motion by the 
défendants asking that the question whether the plaintiiï has a right 
to enter upon légal controversy in respect to the estate, in which it is 
alleged he has relinquished his entire interest, be determined as a pre- 
liminary question. 

•For otfier èases see aaiQ« topic & § nombsr in Dec. & Am.. Digs. 1S)07 to date, & Rep'r Indexes 
192 F.— 40 
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TRe demurrër o!r dèmurrer s are général, with some features of spé- 
cial depiurrçr, , 'svjggesting spécial grounds te be considered and de- 
termiried in tneëvent of the gênerai demurrers riot; bèing accepted as 
stating a full and complète défense. 

[1, 2] Although thè arguments hâve taken very wide range, it must 
be understood at the outset that the hearing has been upon bill and 
deîriuJTeï onlyi' and that the questions thus presented must be gov- 
erhéd by' the scopè of sûch a heanng. For the purposes of such a 
hearing, àrid through a fiction of law universally accepted, a gênerai 
dçinîur.rer admits ail the material facts. averred in a bill, including 
averments describing the phases and circtimstances of the subject- 
matter put in controversy by the bill (American School of Magnetic 
Healing v. McAnnulty,: 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90); 
and,-;whatever'may bave been the ancient practice, thei modem trend 
ôf'judiclâï décision is'âgainst the' idea of. attempting to settle sub- 
stantive rights upon.^^uch a. hearing, except in cases whëre the sub- 
jeçt-maf,ter,iri contrpv.ersy îp bf such a 'nature as to make it clear that 
coiïj,pi!ehensive and ;:eompl;ete; justice' càn be donc in the narrow field 
presented by. the:, allégations of the bill-; and the rule goyerning mod- 
em procédure and practice goes unchallenged that ultimate rights will 
nqt bcestablishçd upçn biU, a,nd;demurrer, unless.it i& clear upon the 
most.'iavorable. aspect of the adrhitted facts that no ckse is stated by 
thé bill ■ Kansâs v. Colorado, 185.,U. S; 144;' 22 Sup. Ct. 552, 46 h. 
Ed.g3S: ■ '•'■- ' '■ _ _ ■ '. 

I am strongly impressed with the conviction that the situation un- 
def" iconsidëi^ation • is ohè which ialls/, faf' short of justifying an at- 
tempt to establish ultimate rights upon bill and demurréri , The argu- 
menta upon the' alieged merits and demerits of the bill upon this hear- 
ing under a demurrer which, for the purposes of such. a hearing, ad- 
mits the truth of ail that is alieged, at once présent important and 
difficuTt !^uestidns;'of law and differètit understandings ofthe parties 
as. ifo. the âubstaiice andi efïect of tke allégations of the bill in respect 
to lawfasiwéll.as fact. ! 
■ In this-case both partiel claim they are entitled to final relief upon 
the pleadingëias a fes'ultof this hearirig; the' position bf the plaintiff 
being' that- as thé demurrer admits thet facts as allegedy and as the bill 
disclosès'téachingsand dbihgs'manifestly contrary tb the public policy 
ôf New Hâbîïshire a'iid that of Mâssachusettsy and a bequest which 
is at orice void as iagainst thé publicrpblicy and thê laws of thèse states, 
and as the release of the heir in question was, as alieged, procured 
throiigh cofltcfealBiënt and fraud, thatua "finab decree for. the plaintiff 
shoul.d' fbllbw.; i0n the cohtrary, the défendants claim s that a certain 
duly àndsolëfflaily executbdideed of îréléase; with covenants, \tehich is a 
parfcbf thé piaiîitifiPs billj. operatdd tolëntirély extinguisH the plaintifï's 
rigHt to instit«*e and maintain tbisproceéding, oranyother, in respect 
tô thë will éf Mrâ: Eddy; and ithat, as the bill disclosé's no efficient 
grounds of fjfàMd'br of; public policy, a final decree should be entered 
ifl their favof .tt|)ion demurrer. • ' -• -, ^ 

'■' Neithér viéWis' so clearly establiished as to warrant a final disposi- 
tion of the case at this stage of the proceeding. 
.Without igoing, into ail, the particulars , and ail the allégations of thç 
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bill, the plaintiff, among other things, allèges that he is an heir of 
Mrs. Eddy, and that she had an estate of $2,000,000 or more, and 
admits that he executed an agreement whereby certain of his rights 
were surrendered, and makes the agreement a part of his bill. 

The bill further sets ont that the agreement in question, the object 
of which, it is âlleged, was to prevent controversy as to the mental 
capacity and alleged delusions of Mrs. Eddy, would not hâve been 
executed by the plaintiff if he had known the contents of the will or 
any purpose on his mother's part to make an unlawful donation, and 
that he never would hâve agreed tp any such plan if he had known it, 
and that ail he agreed to was that in considération of payments to 
himself she might, if she saw fit, dispose of the remainder of her prop- 
erty in any lawful way. 

Upon arguments parties do not agrée as to the proper construc- 
tion and effect of the agreement or release, but the bill is drawn upon 
the theory, whatever may be the true construction, that the efiEect of 
the agreement or release: may be so far avoided upon grounds of f raud 
and concealment as to permit the plaintiff, an heir at law. to put in 
issue questions of public policy, and the question of the validity of the 
residuary bequest., ; . . 

It is conceded that the bequest covers $2,000,000 or more of in- 
come-bearing properties, and was to the Mother Church — the First 
Church of Christ, Scientist, in Boston, Mass.^in trust for certain 
purposes: According to the désire of Mrs. Eddy, as expressed in her 
will (the provision as to the Pleasant View property having beeh 
changed by codicil), the income of the residuary estate is to be de- 
voted to keeping in repair, so far as necessary, the church building 
and her former house at No. 385 Commonwealth avenue, Boston, which 
had beeri transf erred to the Mother Church, and any building or build- 
ings which may by necessity or convenience be substituted theref or, 
and to the purpose of more effectually promoting and extending the 
religion of Christian Science as taught by her. The residuary clause, 
which .is the one principally urged as offending the laws and as against 
public poliéy, after providing for the necessary repairs upon the for^ 
mer house of Mrs. Eddy: and for buildings substituted therefor, con- 
cludes as f oUows : 

"And I désire that the balance of sald Income, and such portion of the 
principal as may be deemed wise, shall be devoted and used by sald residuary 
legatee for, the purpose of more effectually promoting and extending the re- 
ligion of Christian Science as taught by me." 

The statute cf. New Hampshire (Pub. St. 1901, c. 152, § 10), which 
the plaintiff claims is offended by this bequest, is as follows: 

"The income of any grànt or donation made to or for the use of a church 
shall not exceed $5,000 a year, exclusive of the income of any parsonage lands 
granted to or for the use of the œinlstry." 

And that of Massachusetts (Rev. Laws, c. 37, § 9) : 
"The Income of the glfts, grants; bequests and devises made to or for the 
use of any one church shall not exceed |2,000 a year exclusive of the Income 
of any parsonage land granted to or for the use of the ministry." 

Thcrbill and the amendments allège as fact, among other things, 
that Mrsi Eddy was under delusions and that her mind was poisoned 



628* 192 FEDERAL EEPOETEE 

âgainst the plaitaliff by the directors of the Christian Science C&urcH, 
into wiaose custôdy and control she had passed, who exercisèd dom- 
inant i coirtrol m respect to the will, and that through the influence of 
préjudice arid in pursuance of a plan through conceaHng ftom her 
the prohibitions of the statutes of Massachusetts and New Hamp- 
shire, procured a gift of substantially ail her property, and, through 
fraud, and for the purpose of increasing the.secûrity of what is alleged 
to be an unlawful bequest, that thfey sought the family settlement, and 
that this was brought about throu^ déception and îrauduient means. 

Thèse allégations are not answered or denied by pleadings, and 
are admitted by the demurrer. Tlius an aspect of fact is presented 
which goes to the standing or validity of the agreemeht.or release of 
the plaintiff. 

[3] The position of the défendants in this respect is that the claim 
of fraud fails, because the facts alleged do not constitute fraud. I 
do not think this position so clear as to warrant a decrfee for the de- 
fendants upon demurrer. The law does not recognize, as binding, con- 
ditions created through fraudulent suppression and concealment of 
material facts, or through fraudulent exercise of improper influence 
in order to obtain unlawful results, and where fraud is alleged as 
something inducing material results, though : in gênerai terms, it is 
something which the défendant is bound to answer, and, if the alléga- 
tions are foo gênerai, the rémedy is to resort through motion or an- 
swer for more spécifie allégations. It results, therefore, that the de- 
fendants are bound to answer to the end that questions as to the 
validity and invalidity of the agreement or release, and as to its ef- 
fect upon the plaintiff 's right to bring and maintain a suit, may be 
ascertained, upon their mérita, upon issues of fact and proofs. 

It now becomes necessary to consider further positions of the de- 
fendants, which, in substance, are that, if there were no agreement 
extinguishing the plaintiff 's interests in Mrs. Eddy's estate, the re- 
siduary beqtièst, which is for the lïiore effectuai promotion of the 
religion of Christian Science, is not against public policy, because it 
is for the promotion of a religion involving Christian faith, not sub- 
versive of the làws, and as; such a; religion havingimmùnity under the 
Constitution, and that the bequest does not offend the statutes in 
question, because it was a charitable trust, and not a gift to a church. 
As to both of thèse gênerai positions, the défendants clairtl that so 
far as the question of public policy is involved, either in the teach- 
ings, tenets, doctrines, and practicé of Christian Science as such, or 
in the statutes to which référence haa been made, which direct the 
limitation upori the right to hold, above a certaiïï âmount, against ail 
churches and religious societies alike without discrimination, is a ques- 
tion which'rêsides alone in thè' sovfereign stâte, arid one which can' be 
invoked only by the Attorney General, its sole and only représentative 
for such purposefe. i 

[4] It is alsoclaimed in effect by the défendants that if the proper 
parties plaintiff Wère hère that the question èf public policy involved 
in Christian Science is a question to bë detèrmined as a matter of law 
rather than : as a question ofiact or as a ^mixed question of law and 
fact, and that tbe inquiry sihould be limited to an examination of the 
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Christian Science books, the tenets and teaciiings, rather than upon 
proofs by inclividual witnesses as to the practice in communities. One 
of the principal authorities upon which the défendants rely in this 
respect is that of the Dublin Case, 38 N. H. 459, where it is said at 
page 513 that the gênerai meaning of the ternis "Congregational min- 
ister," "Congregational church," "Congregational dénomination," and 
"Congregational persuasion," is not a matter of fact, to be proved by 
the testimony of witnesses, but a matter of law to be determined by 
the court. This case, with its elaborate and useful opinion by the 
learned Chief Justice Perley, must be read in its entirety in order to 
see how far this single expression should govern in a situation like 
the one presented by the pending bill upon demurrer. The question 
there was one which involved more the meaning of terms and phrases 
than questions of pure fact, and, so far as supposed questions of fact 
were involved or urged, they were not of the kind and character of 
those alleged by the bill under considération. Neither was it a case 
on demurrer which admitted facts ; on the contrary, there were 
answers and proofs. Indeed, at page 513, the learned judge, 
after disclaiming familiarity with the great questions involved, 
and the theological inquiries which he would willingly bave avoided, 
proceeds to the considération of the weight that should be given to 
witnesses who had made the doctrines and history of the Congrega- 
tional dénomination a particular study, and, after expressing obli- 
gation to the witnesses for their assistance by referring to the author- 
ities on which their opinions were founded, says that the meaning of 
the terms "Congregational minister," "Congregational church," "Con- 
gregational dénomination," and "Cpngregational persuasion" is not 
fact to be proved by witnesses, but a matter of law for the court. No 
one would dissent from the wisdom of such reasoning, because it had 
référence to the construction of terms as explained by arguments and 
évidence where the ultimate question of construction was to be deter- 
mined by the court, rather than upon the opinion of witnesses. It is 
sufficient to say that the allégations hère are of an entirely différent 
character than those of the pleadings in the Dublin Case. 

While not reciting ail allégations in respect to teachings and prac- 
tice presented by the biH under considération, it is sufficient, for the 
purpose of showing that the question of public policy involved can- 
not be determined as one of law, to say that the plaintiff allèges that 
the practice and teachings' of Christian Science are pernicious and hos- 
tile to organized society, constîtute a business which is forbidderi 
and made void by public policy and the laws of the land; that the 
business consists mainly in the practice of attempting to heal the 
sick and diseased by methods which are dépendent for success upon 
the total extirpation and oblitération from the mind of the patient 
and his attendants of ail knowledge of the human structure and Sys- 
tem, of ail physical and mental laws, and of the évidence presented to 
the mind by the sensés ; that the System installs a fanatical belief in 
its own efficacy in the cure of ail diseases, which belief the patient 
must hold to; despite ail the protests of the sensés and of reason; that 
for the treatmerit of sick children and dther sick and dépendent per- 
sons, whosfe minds are incapable of grasping and holding to the fa- 
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natical belief, the System prèscribes; such belief in the parents and 
guardians; that the system teadhes that those who are well should 
neglect ail ;useful précautions against sickness, and that those who 
are sick should foregb ail appropriate relief ; that it teaches parents 
and others upon whom children and helpless persons are dépendent 
to neglect the health and sacrifice the lives of thèse dependents ; that 
the healers of the system- are usually ignorant of the cause and cure 
of disease, of anatomy,' physiology, ;and hygiène, and that they are 
taught toearn their livelihood . by the practice of criminal nesrligence, 
sometimes amounting to ;manslaughter, upon sick and dépendent peu- 
ple and children; that the system taught by the book dénies and 
reprobates, àll scientific préventive and remédiai medicine, and runs 
countér toithe great body of common, statute, and municipal law based 
thereon and^designed toimpxove and préserve the Jiealth and save and 
lengthen thé lives of the people. I . '■ .■.<■ 

It is not necessary in connection with this phase of the case to ref er 
to ail the allégations of the plaintifï's bill against the teachings and 
practice !of :Ghristian Sdience. It is simply a question now whether 
there are any faets alleged which should beariswered. It is therefore 
sufïîcient to see that' there are allégations presentirig questions which 
cannot be: f ulëd favorably. to the défendants as matter of law upon 
demurrer'.i -In' otherwoïfls,' (the question of^public policy in respect to 
Christian '^S'cierïce,' as prdsented on the face of the bill, cannot be de- 
termitied as a 'pure: question of law. ' r 

It rnust^be liùderstocïd thàt in dea:lihg with this feâture of the case, 
and this sufiposed phase of public policy; that no rûlé' is being sug- 
geéted as 'tb whàt the ''issues should' be, and that nô rule is being es- 
tablishedunder'supposed issues as to the kind' or rlieasurè of permis- 
sible proôfs^-Ôr-ës to scpjie or estent; of inquiry ini^e^pect to ques- 
tions 6f i*elî|-'ion'.br faithj' Nor dowe now dèterriliné ivhéther there 
is a Une to' be drawn 'between faith''â'rid practice aâ wasapparently 
donc in St^té 'V.' White, 64 'N.' H. .48, 5 ' Atl. 828, on one side of 
which therë 'iriiight b.é irh'riiuhity from inquiry, and upon, the other 
side of which tnere might bis freédom of in.qùiry,.'to' see whether 
under the practice as taught gênerai conditions exist whicli are 
subversive of otganized Society, and the gênerai system of laws 
establisheii in. the interest^ of sanitation and protection of health, 
and therefore against public policy as àlleged. Neither the book 
réferred to iii Ihè ârgùiïients as Science a,nd Health, nor any- 
thing showihg comprehehsively the doiings of the organization in 
question, havç b^én submitted, rtor could they be under such a hearing 
as this, and it is thus ni^iiifest that the questions as. now presented are 
not susceptilîle of reasonable sblutibn upon this bill with ail the facts 
admittedl^y.dernurrer,.,',,: '.',';', .' i . 

It resultsi th,eref ore, so far as this branch of the case is concerned, 
that air thèse, questions,, except the single questipn whether there is 
anything ^Ueged in the tiU which requires answer,, fire. left open for 
considf ratjon f^^^ ; deternjinati<?n , when presented upon such pleadings 
and pi^opf^s ais piîQperly prêchent them for detertpinatiqç. 

[5.] ;A§:to ttîe. questions , based up^n the statutes limiting the amoun}; 
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which churches and religious societies may hold, the positions of the 
défendants are that the bequest was not to a church as a religious 
Society, but for charitable uses, and that if this question should be 
determined against them, that under the doctrine of cy près, the trust 
should be made effectuai through the appointment of a compétent 
trustée with capacity to receive and hold. The défendants' positions 
were maintainediby able and elaborate arguments involving both the 
view that the trust was notto the church, but for charitable purposes, 
and therefore not affected by the statutes, and, being in accordance 
with public policy and equity, that it should be declared a valid trust 
upon that theory, as well as the further view that if, under construc- 
tion of the residuary clause and the statutes, it should be otherwise 
determined, that the trust should be safeguarded and perpetuated by 
the appointment of some other agency than the church for that pur- 
pose. It is also urged that it bas been settled by a long line of dé- 
cisions, starting with Farrington v. Putnam, 90 Me. 405, 37 Atl. 652, 
38 L. R. A. 339, and ending with Hubbard v. Art Muséum, 194 Mass. 
280, 80 N. E. 490, 9 L. R. A. (N. S.) 689, a décision in a state whose 
laws it is claimed govern this question of the right to receive and hold, 
that conveyances made to charitable and other corporations in excess 
of statutory limitations are valid as against heirs and ail the world 
except the commonwealth, and that no one but the commonwealth can 
assert their invalidity. 

In respect to thèse positions, the plaintiff claims that the décisions 
upon which the défendants rely haveî , référence to corporations cre- 
ated by the state by charter and otherwise, and therefore directly 
amenable to the power creating them, and, that being so, that they 
hâve no'necessary application to a religious society not created by the 
state, because the question of public policy is a différent one in the 
two instances, and that as a resuit of the différence in this regard, 
while excessive corporate holdings may be voidable only, that exces- 
sive holdings of churches and religious societies are so far against 
public policy as to be absolutely void because there is neither the right 
to give nor the right ta hold. 

One claim of the plaintiff is that under the historical view of the 
Statutes of Mortmain, and under their English judicial interprétations 
which were accepted by this country, statutory limitations upon the 
right of churches and religious societies to receive and hold were in 
the interests of heirs and for their protection against dispositions made 
by languishing and dying persons, as well as for the protection of the 
state against excessive aggregations of wealth by churches and re- 
ligious societies, and. that, as they operate upon the right :to give as 
well as upon the right to receive and hold, the bequest is void. 

One of the défendants' answers to thèse positions of the plaintiff 
is that the Christian Science Church is incorporated, or at least that 
in some of its features it is incorporated. This is not in accordance 
with the theory of theibill, the allégations of which are admitted, and 
the plaintiff 's arguments proceed upon the contrary theory. No rec- 
ord of the incorporation is in the case, and because of that lack, as 
well as because of the important, difificult, and daubtful questions of 
statutory construction, f ar-reaching questions of a public character, 
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tte situation does hot' i'equire or justify a détermination of the'sug- 
gestçdiquestions oflawatthis. stage ofthe proceedirig. 
JiTHe fédéral practice and procédure do not require that' we , should 
single dut and seiàe upon thèse diffitult and controverted qiiestions of 
law'in advance of the présentation of proofs and a record which would 
enable a; àDnsidecation of the whôle controversy with aview to final 
détermination. Indeed, under the fédéral systèm of equity procédure, 
no provision is made for singling out important questions of law for 
détermination preliminary to the présentation of the whole case and 
final judgment. In other jurisdictions there are rules of practice and 
procédure- which. provide for such a course. Such rules hâve référ- 
ence to the conduct of causes, and fiach jurisdiction adoptssuch rules 
in that respect as are deemed suitable for convenience and justice, and 
we see: no occasion for discussing the question as to which is the bet- 
ter course ofprocedtire. . 

' [6] It was claimed in, argument by the défendants, and the fact 
' was nOt controverted, that there is now pending in the state courts 
of New Hampshire a proceeding by another heir, which puts in issue 
the 'tonstruction of the New Hampshire statute liniiting church in- 
comes and the. question whether the religion of Christian Science con- 
travenes thepolicy of the state, and, that such questions being ques- 
tions of local law, the. décision of the state Suprême Court would con- 
clude the questions presented hère, and it is further suggested that 
this court rhay well consider before entering upon the main question 
whether it should not await the décision on the demurrers in the 
Glover suit: ' We do not feël frèe to accept that view, because of the 
rule enunciated by the 'Suprême Court of the United States in Bur- 
gess v. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 27 h. Ed. 359, that 
whilei the courts of the TJnited States in the administration of state 
laws, sespetially with regard to the construction of state statutes and 
Constitutions, are governed by established rules of construction and 
accept them 'as authoritative déclarations of what thè law is, that as 
they exercise independent jurisdiction :co-ordinaté with that of the 
state courts, in cases where the law has not been settled, and where 
there are no established rules of law in respect to the questions at is- 
sue, that it iè the Tight and duty of fédéral courts to exercise their own 
judgment upoTi the questions before them. 

In view of this mandate in respect to duty, it would not seem jus- 
tifiable to say to- the plaintifï, who is asserting his right hère, that he 
should await the resuit of the décision by; another court, in a case to 
which he isHOt^îa party. 

I do nOt' consider that the rules of procédure, which govern this 
hearing, requitte that the spécial grounds of demurrer should be 
singled out aàd determined in advance of the gênerai merits, because 
they will remain. as available questions to the défendants through the 
instrumentalityi'of an answer. •■ . ' ■ ■ 

Thè défendante'' interldcutoryfmotion for an order that the ques- 
tion, Whether thé plaintiff is' 'precluded from maintaining his bill by 
thefamily sfettlement and 'release of November, 1909, be heard and 
determined as'ai preliminary question *atithis time, is denied, with dis- 
crétion fully reserved for:allst^çBrbt-' this proceeding, subséquent to 
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an answer, to lirrtit the évidence, define, or separate the issues as jus- 
tice may require. 

The gênerai demurrer is overruled. 

The proposed amendment filed August 29, 1911, is allowed. The 
■défendants will answer under the rule. 



UNITED STATES v. LEWIS. 

SAMB V. GARDNEK et al. 

(District Court, E. D. Missouri, E. D. December 8, 1911.) 

Nos. 5,591, 0,623. 

1. INDICTMENT AND INFORMATION (§ 9*) — SUFFICIENCY. 

It is no objection to an Indletuient found in a fédéral District Court 
tliat the order for tlie grand jury was made for the District (Joint aloiie. 
and did not summon the jurors for service in both the District and 
Circuit Courts. 

[Ed. Note. — For other cases, see Indlctment and Information, Dec. 
Big. § 9.*] 

2. GEAND ,TUBY (§ 8*) FEDERAL COURTS— DRAWING OF JuROES— NOTICE— Ne- 

CESSITY. 

No notice of the drawing of fédéral grand jurors need be given. 
[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 16-20; Dec. 
Dig. § 8.*] 

3. Grand Jury (§ 7*) — Fedeeal Courts — Oedee for Jury— Requisites. 

An order for fédéral grand jury need not state for what time it is to 
serve. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dig. § 7.*] 

4. Criminal Law (§ 304*) — Judicial Notice— Court Records. 

A fédéral District Court will take judicial notice of its records relative 
to the duties of its officers when it is clalmed that they hâve failed to 
perform them. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 700; Dec. 
Dig. § 3M.*] 

5. Grand Jury (§ 20*) — Fédéral Courts- Oeganization of Jury- Regu- 

LARITY. 

Organization of a fédéral grand jury was not vitiated because the 
jurors were sworn and Impaneled the day before the date flxed by the 
court for their appearance; it not being claimed that any of the jurors 
were incompétent or disqualifled or that accused were prejudlced. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 56-58; 
Dec. Dig. § 20.*] 

<J. Indictment and Information (§ 9*) — Notice of Grand .Tuby Investiga- 
tion— Necessity. 

An indictment is not bad because accused were not under bond be- 
fore the indictment was found and had no notice of any investigation 
being made as to them until after the indictment was found. 

[Ed. Note. — For other cases, see Indictment and Information, Dec. 
Dig. § 9.*] 

7. Cbiminal Law (§ 301*)— Pleas—Withdrawal— Judicial Discrétion. 

It was withiu the trial court's sound discrétion to permit accused to 
withdraw their pleas of not guilty and file motions, to quash. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 687; Dec. 
Dig. § 301.*] 

•For other cases see same tûiiic & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. iiNDICTMENT A^TD In.FOÇMATMîî (§ 139t)— MoTION TO QUASH— TiME FOK FiL- 

ING. 

Where accused gave bond for,hls appearance, the day after indlctment 
was returned against hlm and feppeared on the return day ready to file 
a motion to qnash, tint the preslding judge, deeinlng himself disquallfied, 
would not permit the motion to be filed or accept ra plea, but it was 
agreed that the motion- mlght be flled without leave, wlilch would be 
obtained subsequently when another judge should préside, and where 
leave by the judge who was subsequently ealled In was granted, the 
motion must be deemed to hâve been flled in time. 

[Ed. Note. — For other cases, see Indietment and Information, Cent. 
Dig. § 473 ; Dec. Dlg. f 1B9.»] 

9. CBIMIIfAIi LAW (§ 1186*)— PBE.JUDICIAI, ERBOR— SELECTION OF GRAND JURY. 

The sélection of a grand jury Is 'a matter of substance whlch cannot 
be disregarded without préjudice to accused, not belng a mère defect in 
form which Eev. St. § 1025 (U. S. Comp. St. 1901, p. 720), requires to be 
disregarded ; and hence an indietment was vitiated by an order for the 
drawing of 36, names for the foirmation of a grand jury whlch permitted 
the marshal to sUmmon 23 persons to be séleCted by hlrii from the 36 
drawn, in violation of Act Cong. Junê 80, 1879, c. 52^ 21 Stat. 43. 

[Ed. Npte.^For other cases, see Grlminal Law, Dec. Dig. § 1186.*] 

10. Statutes (§ 184*) — Construction. 

Though a statute be unambiguous, a court, to effectuate the législative 
intent can ascertain the'mischlef sougbt to be rèmédied; 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. § 202 ; Dec. Dig. 

§ 184.*] ; _ , ■ 

Prosecutions against Edward G. Lewis and against H. B. Gardner 
and otherS. On plea in abatement tô the indictitients: Pleas sus- 
tained. " " ' -> . 

Charles A. Houts, U. S'.'Atty. . , 

Barclay, Fauntleroy & Cullen, for défendants in No. 5,591. 

Chester H. Krum and Arthur N. Sager, for défendants in No. 5,623. 

TRIEBER, , District Judge. The défendants filed a plea in abate- 
ment to quash the indictments in thèse cases upon the foUowing 
grounds: ■ . : • : , 

"(1) The order for the sélection and drawing of the sald grand jurors for 
the May terni, A. D. 1911, was illégal, flrst, because it teqiïîrëd the clerk and 
jury eommlssioner of this court to draW thé flames of thirty-six (36) persons 
ftotn !the division of the district, a number Ih excess of the maximum num- 
ber authorized and required by law for a grand jury; 'ftnd, second, because 
sald order provided that a venlre be issued commanding the marshal of the 
United States for the Bastern District of Missouri to summon tw-enty-three 
(23) persons of the thirty-six, (^6), ordered tp be selected , and drawn, which 
order thus lllegally conferred upon the said marshal the arbltrary power 
and authority ot making his Personal sélection frpm the thirty-six (36) names 
drawn and selected, of the twenty-tfiree (23) persons who would be impan- 
eled, sworn and chargea agia grand, jury for the IJiflted States of America 
for, the May term, A. D, 1911, of thls court. Défendant states that pursu- 
ant' to said order, the fiâmes of thlrty-slx (36) persons were selected and 
drawn by the clerk of this court and the jury commissioner, and that a ve- 
nlre, under thé seal of the court, was làsued commanding the said marshal to 
summon twenty-three (23) of the thirty-six (36) persons whose names had 
been drawn ané selected as aforesaid, afid that the said marshal, illegally 
and In violation Of the, constltutional and légal rights and immunities of 
défendant, arbitrarlly selected twenty-four (24) persons from the thlrty-slx 

•FK>r other cases ^ee saisie toplc & § HUMaBB Jn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(36) whose names had been dra^n and selected, as aforesald, and thus wrong- 
fuUy and illegally and to the préjudice of défendant exercised his own dis- 
crétion in the sélection of the persons, who were to be, and were thereafter, 
impaneled, sworn and charged, to inquire Into the matters and things eharged 
in the indictment herein as offenses agalnst the laws of the United States 
of America, and who did, as the grand Jury of the United States of America, 
in and for the Kastern Pi vision of the Eastern Judiclal District of Missouri, 
for the May term, A. D. 1911, of this court, return against défendant, the 
indictinent herein. 

"(2) The said grand jurors were illegally impaneled, sworn and charged 
on the 6th day of July, 1911, whên the court had by its order for the draw- 
ing apd sélection of said jurors provided that the marshal summon twenty- 
three (23) of the persons drawn to appear at and befofe thls court on the 
7th day of July, 1911, to serve as grand jurors at the May term, 1911, of 
this Court so that the said jurors appeared in court- and were impaneled 
swQrn and charged one day prior to the time provided by the order of court 
for them to appear and serve as grand jurors. 

"(3) The order for the grand jury, by which said indictment was present- 
ed, was illégal and vôld, inasmuch as It was made for the District Court 
alone at and for a time when a term of the Circuit Court for the same di- 
vision was being held, and thereby said order was contrary to the statute 
on that subject. . 

"(4) The grand jury by whom said indictment purports to hâve been found 
was not legally selected and drawn in the mànner required by the fédéral 
statutes on this subject, and in that the llsts therefor were not made up 
from ail the différent parts of the division of the district in which this 
court sits. 

"(5) That the said jurors were not of the body of the Eastern Division 
of the Eastern District of Missouri. 

"(6) That no notice of said- dravping was given, and therefore said draw- 
Ing was illégal. 

"(7) That the drawing of said grand jurors was not regular, but illégal 
In that said jurors were not returned from différent parts of this division 
of the Eastern District of Missouri under ahy order of this court apportion- 
ing the number thereof to différent parts of said district. 

"(8) That the order for said grand jury is insutticient in omitting to state 
for what time or perlod s^^id jury was to serve, and therefore falls to con- 
form to the act of Congréss of March 28, 1911. 

"(9) That said venire is irregular and void becàuse the same does not 
summon said jurors for service in both District and Circuit Courts as re- 
quired by law. 

"This défendant was not under bond to appear to answer to any indict- 
ment which might have beeii found, and was not required to so appear, and 
défendant had no notice or knowledge of any investigation being made as 
to him by any grand jury c^lled or to be called in said court and no knowl- 
edge whatever of any investigation being made as to him until after the 
indictment was found and returned into court." 

The government filed a demurrer to thèse pleas and thùs raised the 
question bf "their sufficiéncy. •' 

[1-3] The third, sixth, eighth and ninth grounds require but little 
considération, as the laws do not require the performance of any of the 
acts which it is alleged in thèse pleas were omitted. The grand jury 
was summoned for the District Court, and the indictments returned to 
that court. For this reason it is wholly irrimatefial and unnecessary 
to détermine whether under this order the grand jury could have 
legally returned an indictment to the Circuit Court. This disposes of 
the third and ninth grounds. 

Nor is there any statute requiring that notice of the drawing of 
jurors shall be given. To whom would such notice have to be given? 
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It .fitëtitiëntly ha{)pens that parties are' indicted by thé grand jut'y for 
offeijses,,(;dmiriîttéd after the impahèliilç of thejitfy. In otheî^ cases 
évidence: may be.brôught before the .grand jury to- show the commis- 
sion o£ an offense of which the officiais of the government knew 
nothing until the witnesses testified 'before the grand jury: ■ 

Nôr ; is ' there any statute requîring the order for the "^raXïd jury 
to state for what time or period it is to serve. Hdw can t^e, court 
know :how long it will take the grand jury to djspose:of its business; 
whether they will work rapidly or slowly; wKëther there%ill be few 
or rriahy çasès su^^mitjted to thpm 'iàt. action? Maïiy|''i^thèi*; contih- 
gencïes inay, anse which'may.affçct;the lengtli.qttime; they ywill remain 
in session which cotttld not possibly be ■ foreseen when the order for 
the grand jtlry, which may be niadë' undef the statute sëveral months 
befqrç, the jury is drawn, is made. It ^yoùld■'be ' 'a 'étrange l'ë.quire- 
ment and Congress did not sep prôpér to pr^scrjbe it', This disposes 
of thesixth and eighth grounds. 

[4] The fifth and seventh grotitids afe contrâdicted by the records 
of the court which show that the commissioners wer.e'to draw the 
jurors from ail thp Goyptie's.of the division of thédis1:rii,ct,,^ahd the 
venire for the jury,, which gave not only the, names of the jurors 
drawn, but the résidence ând county of each, shows that they were 
drawn from the entire division of the district. The court will take 
judicial notice of its records relative to the duties of its pfficers when 
it is cliaimed that the officers failed to perform them. United States 
v. Terry (D. C.) 39 Fed. 364; United States v. Greene (D. C.) 113 
Fed. 683, afHrmed in 154 Fed, 401, 85 C, C. A. 251. • _ 

[5] The second ground allèges Ijhat the grand jurors were sworn 
and impaneled on the 6th day of july, 1911, when the court had by its 
order directed that they appear on the 7th day ôf July, 1911. It is 
not alleged or claimed that any of the jUr Or s were incompétent or did 
not possess the qualific-ations prescribed by la^y, nor is it shown that 
the defendahts were in any wise prejudiced by this. The court cannot 
conceive of anything whereby thçy could hâve been prejudiced by that 
fact. , It was evidently'.a misprision.of the clerk ànd can in no wise 
affect the legality of the grand jury. 

[6] Défendants in their plea specifically allège that they were not 
undet bond to appear or'answer any indictment which might be found 
against them, and were not requiréd to appear in court at any tirhè 
before the %ding of the indic1;raent, ^nd had. no. r^otice or knowledge 
whatever of any investigation being made as to them; until after: the 
indictment was found and returned into court. This is clearlyiwithin 
the letter and spirit of section 1025, Rev. Stat. (U. S. Comp. St. 19Û1, 
p. 720);., Wolfsohn v. United States, 101 Fed. 430, 41 G. Ç. A. 422; 
Stockslager v. United States, 116 Fed. 590, 54 C. G. A. 46; United 
States V. Ewan (G. C.) 40 Fed. 451. . 

[7] This leaves for the sole considération of the court the suffi- 
ciency of the-first ground set up in the.motion.. ■ ,■ , 

It appears that the order of the court, and the venire to the marshal 
followed the exact language of the order of the court, directed the 
commissioners to.draw the names of 36 persons, and that a. venire' 
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be issued commanding the marshal ta suttimon 23 persons of the 36 
thus-jdrawn. It is not claimed by counsel for the government that 
the statute authorizes such a discrétion to be exercised by the mar- 
shal, but it was'earnestly argued that such an order does' not vitiate 
the action of the grand jury thus selected for two reasons : First, that 
the delay of two or three weeks on the part of the défendants in the 
Gardner Case and the delay of four months in the Lewis Case is a 
waiver of the irregularîty ; aiid, second, that there is no showing in 
the motion that the défendants were in any wise prejudiced thereby. 

As to ithe first objection, the facts are that within a f ew days after 
the défendants in the Gardner Case had been arrested they were 
arraigned and entered pleas of not guilty. Within a few days there- 
after they were granted leave by the" court to withdraw their pleas 
of not guilty and file their motions to quash. As it was discretionary 
with the court to permit a withdrawal of pleas for the purpose of 
fîling motions to quash, it is too late now to question the right to do 
so, It is not claimed, and cannot réasônably be claimed, that the ac- 
tion of the court was such an abuse of discrétion as to justify even 
an appellate tribunal to set it asJde, and certainly would nôt justify 
another judge who happens to sit in the cases to disregard or even 
question ît. 

[8] In the Lewis Case the défendant was indicted in July, and a 
capias issued returnable in Noveinber. He gave bond for bis appear- 
ance the day after the indictment had been returned and on the return 
day appeared in court ready to file this motion. The presiding judge 
declaring that he was disqualified in the case, would not grant leave 
to file the motion or accept a plea, but after consultation with counsel 
for the défendant, it was agreed that he might file any motion he 
desired without leave of the court ôbtained at that time, but tô be ob- 
tained at a later day when another judge would préside. Thereupon 
the motion to quash was filed without spécial leave of the court and 
when the writer of this opinion presided over the court leave was 
granted. In vievv of thèse fâcts the court is of the opinion that ail 
the motions to quash were filed within proper time. Carter v. Texas, 
177 U. S. 442, 20 Sup. Ct. 687, 44 L. Ed. 839; United States v. Has- 
kell (D. C.) 169 Fed. 449. Whether that would be the case if the 
défendants had been under bond to await the action of the grand jury 
or had been notified by the authorities acting for the government that 
charges against them would be submitted to the grand jury impaneled 
for the 6th of July is not before the court, and therefore cannot be 
determined in thèse cases. 

[9] Treating the motion as filed in proper time the next question 
is whether the order of the court and venire for the grand jury are 
merely defective in form and not a matter of substance tending to 
préjudice the défendants and therefore within the meaning of section 
1025, Rev. Stat., which provides ; 

"No indictment found and presented by a grand jurj' In any district or 
circuit or other court of the United States sliall be deemed insufficient, nor 
shall the trial, judgment, or other proeeedings. thereon be affeeted bj' reason 
of any defect or imperfection in matter of form only, wliich shall not tend 
to the préjudice of the défendant" 
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The sélection of â grand jury by'the officers who by law are the 
only ones invested withithat power, is not a mère defect or imper- 
fection in fbi*m. It is a matter of substance which cannot be disre- 
garded whhout préjudice to an acciised. Hopt v. Utah, 110 U. S. 
574, 4 Sup. Ct. 202, 28 L. Ed. 262; Crowley v. United States, 194 
U. S. 461, 474, 24 Sup. Ct. 731, 48 L. Ed. 1075; United States v. 
Gale, 109 U. S. 65, 71ji3 Sup. Ct. 1, 27 L. Ed. 857; Renigar v. United 
States, 172 Fed. 646, 97 C. C. A. 172, 26 L. R. A. (N. S.) '683 ; State 
V. CantreH,21 Ark 127. /' . 

In Hopt Vi Utah, Mr. Justice Harlan speaking for the court said : 

"That whlGh the law makes essentlal In proceèdlngs liivolvlng the depri- 
v?Ltlon of llfe or liberljyf qaimot be dispensed with or affeeted by the consent 
of the stccused, mnch less, by his, mère f allure when on trial and In custody 
to object to unàuthorlzed me^hods. The great end of punishment is not the 
expiation or atonéinent of tfae offense eommitted, but the prévention of fu- 
ture offefises of the saMe klnd. 4 Blackstone, Comm. 11." 

In Stateiv. Çantrell the lavf required the sheriff to sumipon the per- 
sons selected by the county court to serve. as grand jurors. The venire 
directed him to suramon .16 persons name;d therein. ; He; failed to 
summon one of the persons ^^lected by the xounty court, and named 
in the venire and without an order of the county court or circuit court 
summpned anQth.er person, wljip acted as a member of the grand jury 
by wliom the.indictment was |-eturned, A plea in abatemeat was filed 
to quEtsh; the .indictment upon tHat ground.,. The statute made it the 
dutyjOf the county court, at its first term;^fter the adjournment of 
the circuit couri to make qut aijd cause to bedçliyered to the sheriff 
a list.pf |6 persons qualified to serve as grand jurors, and the sheriff 
is required, within 20days Jhereafter, to summon them to appear at 
the next .tefin of the circuil] court of the county. The statute further 
provided: : ! 

"If the slxteen per^pns summoned to serve as grand Jurors shall not at- 
tend on tbe flrst day of the cirÇuit court, such court shall order the sheriff, 
forthwlth," to summon a s'dfEéiént number of persons qualified to serve as 
grand Jurors tO'Supply the' deflciency." ' 

In sustaining ithe plea th^ court said : 

"The design o'f thé statute, in Srescribliig.the mode In whIch grand jurera 
shall be selected, vcas to protect the citizen from unfouiided prosecutlon, 
and to deprive the sheriff, if Incllried, bf the opportunlty of acting corrnpt- 
ly. AnJ- essentlal departtire frotQ itfe provisions, thé law does not wink at, 
however sUght." • , : t 

Mr. Justice Bradley în delivering the unanimotis opinion of the 
court in the, Gale Case, after deciding that the pleas sçt up in that 
case were not matters of substance, said; , 

"There are cases, undoubl^ly, which admit of a différent considération 
and in which tjie objections rto the, grand jury niay be taken at any time. 
Thèse are whére the whole proceeding^ of forming the panel is void; as 
where the jury is not a jury of the court oir terœ in Which the indictmeiit 
is found ; , or ha^e been selected by persons having no authority whatever 
to Belpct tàem.'* :, 

It istrue this \yas obiter, and not necessary to be détermined by 
the court în that case, but considering the high authority of the court 
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and the great leaming of the Justice who delivered the opinion, it is 
entitled to careful considération. 

[KT] The act of June 30, 1879, 21 Stat. 43, providing for the sélec- 
tion of jurors, grand and petit, in the courts of the United States made 
a great change in the law then in force. While the language of that 
act is clear and free from ambiguity, and for this reason there is 
nothing to construe, still, to carry out the true meaning and intent of 
the Congress which enacted it and to understand what that intent was, 
it is proper to ascertain the mischief supposed to prevail at that time 
and which it was sought to remedy by the enactment of that statute. 
United States v. Union Pacifîc Ry. Co., 91 U. S. 72, 23 U. Ed. 224; 
United States v. Saunders, 120 U. S. 126, 7 Sup. Ct. 467, 30 L. Ed. 
594- Holy Trinity Church v. United States, 143 U. S. 457, 12 Sup. 
Ct. 511, 36 h. Ed. 226; United States v. Eaton, 169 U. S. 342, 18 
Sup. Ct. 374, 42 h. Ed. 767 ; United States v. Ninety-Nine Dïamonds, 
139 Fed. 961, 72 C. C. A. 9, 2 L. R. A. (N. S.) 185 ; Stevens v. Nave- 
McCord Merc. Co:, 150 Fed. 71, 80 C. C. A. 25. 

The act of July 20, 1840, 5 Stat. 394, and the varions amendments 
thereto, as finaliy compiled and re-enacted by Congress when it adopted 
the Revised Statutes of 1873, § 800, provided that: 

"Jurors to serve in tbe courts of the United States in eacli state respec- 
tively shall hâve the same qualifications, subject to the provisions herein- 
after contained, and be entitled to the same exemptions as jurors of the 
highest court of law in such state may hâve and be entitled to at the time 
when such jurors for service in the courts of the United States are sum- 
moued; and they shall be designated by ballot, lot or otherwlse according 
to the mode of forming such juries then practlced in such state court so 
far as such mode may be practieable by the courts of the United States 
or the offlcers thereof. And for thls purpose the sald courts may, by rule 
or order, çonform the désignation and impaneling of juries, in substance, 
to tbe laws and usages relating to jurors in the state courts, from time to 
time in force in such state. This section shall not apply to juries to serve 
in the courts of the United States in Pennsylvania." 

In many of the districts where it was found inconvénient or in fact 
impossible to conform to the mode of practice prevaiHng in the state 
courts, the juries being selected by county supervisors or county courts 
for each county and no jury boxes used, the usual rule of the court 
was to direct the marshal to sélect the juries either fron> the entire 
body of the district or such parts of it as the court designated in the 
order for the venire. It was claimed that in many instances the mar- 
shal abused that power by selecting partisans as jurors, grand and 
petit, especially in the South, when prosecutions for violations of the 
statutes enacted immediately after the Civil War for the protection 
of the negroes and the franchise were frequently instituted in the 
national courts. To remedy this the act of 1879 was enacted, and to 
insure its passage by the Senate, it was attached as section 2 to the 
appropriation act for judicial expenses. That one of the main ob- 
jects of the bill as shown by the language used was to deprive the 
marshal of the power to sélect jurors is too clear to require any ex- 
tended argument. The act provides : 

"That ail such jurors, grand and petit, inclucting thoge summoned during 
the session of the court, shall 6e publicly draicn from a box," etc. 
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: And fafther on.it providesi;. ' ■ ;,'!,.''' 

"And ail juries to serve lu courts aftei* the passage o( thl» act shall be 
drawn iii eonformity hereWith." „ ■ 

' . . , . ■',■■■ ■'■■;!■■■' 

The act of March 3, 1865, 13 Stat. 500, re-enacted as section 808, 
Rev. Stat. (U. 3. Comp. St 1901, p. 626), provides: ' 

"Every grand jury impaneled before any district or circuit court shall 
■consist of not less than sixteeu nor .luore than tweuty-thre& persons. If of 
the persons. sununoned less tban, sixteeu attend, they shall. be placed on 
the grand jury, and the court shall order the uiarshal to sutnniou, either 
immediately or for a day 'flxed, from tlie body of the district, and not from 
thè bystanders,: a. sufficient nuiuber of persons to complète the grand jury. 
And whenever a challenge to a grand Jurer is allovved, and there are not 
in attendance otherjurors suffiôient to cpmplete the grand .iury, the court 
shall înake a like order to the niarshal to summon a sufflcient number of 
persons for that pilrpose.*' ' 

And this has been construed not to authorize the court to order the 
marshal to summon or sélect othèr persons than those drawn by the 
commissioners to complète the grand jury except in the event that 
less than 16 attended under the first venire. In the, course of its 
■opinion the court said : 

"Undoubtedly the court has the right to détermine of how many persons, 
up to 23, the grand jury shall consist; but if more than 16, and less than 
the number; ordered, attend under the flrst venire, and the court sees fit to 
require an additional number to make up the fuU panel as first ordered, 
the deficiency; should, in my opinion, be supplled by ordering additional 
names to be drawn from the wheel, and not by dlrectlng the marshal to sé- 
lect the additional jurors from the body of the district, or from particular 
localities in the district." United States v. Eagan (O. C.) 30 Fed. 608, 611. 

What is the effect of the order of the court and the venire for the 
grand jury which returned thèse indictments? It directs 36 grand 
jurors to be drawn, but only 23 of them are to be summoned by the 
marshal. Which 23 of the 36 drawn are to be summoned is left en- 
tirely to thé discrétion 'of the marshal, and while it is not claimed 
that thé marshal abused this power or that he did not sélect the first 
23 on the list, still under the order of the court and the venire he 
was authorized to exercise his own judgment as to what 23 jurors of 
the 36 drawn by the commissioners were to be summoned to serve as 
grand jurors, and thus given an opportunity to do the very acts, if 
so inclined, which Congress by the act of 1879 sought to prevent. If 
such power is permissible under the law, then the court, if it should 
deerri' it necessary, may order the commissioners to draw 50 names 
to insure a full panel for the grand jury, and authorize the marshal 
to sélect 23 ont; of thèse 50 names-. A: Jury thus selected is not a 
légal body within the meaning of the law, ànd, in the language of Mr. 
Justice Hariân in: Crowley V. United States, supra, such action "cannot 
be regarded asJa mère defèct or imperfection in form; it is a matter 
of substarieei which cannot 'be disregarded without préjudice to an 
aCGUSed." ' ;:'j; ..:■ '. - .■ .,■ ■ , 

In the opinion of the court the motion to quash upon the first ground 
5et up .raust be sustained. , The court reahzes fully the iar-reaching 



HALE V. 8ENGSTACKEN 641 

effect this décision may hâve on other indictments returned by this 
and former grand juries summoned on similar venires, but fortunately 
the décision is one which may be reviewed by the Suprême Court of 
the United States, and if erroneous corrected, or new indictments 
may be obtained from the next grand jury if the évidence justifies it, 
and the offenses are not barred by the statute of limitations. 



HALK V. SENGSTACKEN et al. 

(Circuit Court, D. Oregon. December 11, 1911.) 

No. 3,600. 

Municipal Coeporations (§ 7*) — Ports — "Drainaoe Basin." 

Under tlie Oregoii act (Laws 1909, p. 78) whlcli provides for Incorpora- 
tion of ports, and that where the limits of a port do not inolude an en- 
tire county they shall not extend beyond the natural \vater.slied of any 
drainage basin whose waters flovv Into another bay, estuary, or navigable 
river, the drainage basin of a bay comprises ail its anus and inlets, and 
land sltuated on the watershed of a slough constituting an arin of the 
bay was properly Included lu the territory of a port establlshed on the 
bay. 

FEd. Xote. — For other cases, see Municipal Corporations, Dec. Dlg. 
§ 7.*] 

In Equity. Bill by A. H. Haie against Henry Sengstacken and 
others. On demurrer to the bill. Demurrer sustained. 

Dolph, Mallory, Simon & Gearin, for complainant. 
Cassius R. Peck, for défendants. 

WOLVERTON, District Judge. This is a suit to enjoin the de- 
fendants, including the port of Coos Bay, from exercising the power 
of taxation, whereby the complainant's property is being taxed for 
the use and benefit of the port. Many objections are urged against 
the validity of the act of the Législature authorizing the organization 
of the port, and the regularity of the organization itself. Ail the ques- 
tions, however, which are sought to be presented and settled in this 
case, hâve been adjudicated in the state court, except one which re- 
lates to the natural watershed of the drainage basin of Coos Bay. 
The bill of complaint is challenged by a demurrer, and this is the 
only question now presented for détermination. 

The bill shows that the complainant is the owner of certain real 
property situated, as it is alleged, "upon the watershed of what is 
known as 'South Slough,' the south inlet putting into Coos Bay at 
the extrême west end thereof , where the same puts ont into the océan." 
And it is further alleged that complainant is not interested in the im- 
provement of the portion of Coos Bay situate on the Upper Bay and 
that it vi'ould be grossly unjust to permit complainant's property to 
be taxed for such an improvement. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
192 F.— 41 
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The act of the Législative Assembly of the state of Oregon (Laws 
1909, p. 78) under which the taxation complained of is sought to be 
levied is entitled : 

"An act to provide for Incorporation under gênerai law of ports in counties 
bordering upon bays or rivers navigable from the sea or containlng bays 
or rivers navigable from tbe sea, and to provide for the manner of incor- 
poratlng such ports and definlng the povpers of ports so inoorporated and 
deelaring an emergency." 

The first section provides that : 

"Municipal corporations deslgnated as ports may be Incorporated In coun- 
ties bordering upon bays or rivers navigable from the sea or containlng bays 
or rivers navigable from the sea in manner as in tbls act herelnafter pro- 
vided." 

The second section, after prescribing the form of pétition for in- 
corporating the ports, provides that : 

"Where a pétition is flled for the incorporation of a port under the pro- 
visions of this act, the territorial llmits of which do not include such county 
as a whole, the llmits proposed by such pétition shall not extend beyond the 
natural watershed of any drainage basin whose waters flow Into another 
bay, estuary or river navigable from the sea sltuate within such county." 

Now, it is contended that South Slough extends beyond the natural 
watershed of the drainage basin of Coos Bay, or, in other words, that 
South Slough constitutes a drainage basin within itself, and separate 
and distinct from the drainage basin of Coos Bay, and therefore it 
was not intended that the lands lying within the watershed of South 
Slough should be taxed for improvements in Coos Bay, or, to be more 
explicit, in Upper Coos Bay. 

To understand the matter fully, it is necessary to describe Coos Bay 
and the waters tribut'ary thereto, The bay is a body of water navi- 
gable from the sea. It is fed by a number of estuaries and streams 
extending in dififerent directions from it, some a considérable distance 
inland. Among thèse may be mentioned North Slough, which enters 
Coos Bay from the extrême north. This slough is navigable from 
the bay a distance of about 2% miles. Next south of North Slough, 
and entering the bay near its mouth, is Haynes Slough, which a stream 
bearing no name enters at the head. The slough is navigable for a 
distance of approximately 3i/^ miles from the bay. Another slough 
enters this, known as "Larsen Slough," which is navigable from the 
former for a distance of a mile and half . Some two miles south of 
the mouth of Haynes Slough, Kentuck Slough puts into the bay, ex- 
tending theref rom in a northeasterly direction. This is navigable for 
2% miles. South of Kentuck Slough a mile or more Willonch creek, 
a rionnavigable stream, puts into the bay. Coos river runs into the 
bay at one of the southeasterly extensions, and is navigable to Alle- 
ghany, being a distance of 8 or 10 miles. Catching Slough enters 
near the mouth of Coos river, extending inland in a southerly direc- 
tion, and is navigable for a distance of 6 miles. Isthmus Slough puts 
in to the west a mile or more, extendS inland in a southerly direction, 
and is navigable from the bay about 8 miles. Another slough, called 
"Coalbank Slough," which is navigable for a distance of 4 miles, enters 
at the mouth of Isthmus Slough. South Slough puts into the bay near 
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its junction with the sea, and extends in a southerly direction, being 
navigable for a distance of 5 miles or more. Ail thèse sloughs, enter- 
ing from whatever source or direction, are merely arms of Coos Bay, 
and Coos river is its chief tributary. 

It should be further stated that Coos Bay, from its channel entering 
the océan, broadens and extends by a channel from a half mile to a 
mile and a quarter in width in a northeasterly direction for a distance 
of 7 or 8 miles, perhaps more, from which point arms extend northerly 
and northeasterly by North, Haynes, and Kentuck Sloughs, above 
described. But the larger body of the bay extends from hère in a 
southerly or southeasterly direction for the distance of 4 or 5 miles, 
and it is at the southern extremity of the body that Coos river and 
the other sloughs mentioned, except South Slough, enter. South 
Slough has a number of tributaries running into it from the east, 
as hâve Isthmus and Coalbank Sloughs from the west. Pony creek 
aiso runs into an estuary of the bay from the west. So that the 
tributaries of South Slough run in the opposite directions from the 
tributaries of the two other sloughs just mentioned, including Pony 
creek, while their sources approach near to each other in the higher 
lands. Hence it is contended that South Slough constitutes a drainage 
basin within itself, distinct from the drainage basin of Coos Bay 
proper. 

It was evidently the purpose and intendment of the Législature to 
confer ample authority upon the ports, when duly organized, to make 
effective improvements in the bays and waters over which they are 
given jurisdiction. The improvements may extend to the harbors 
within the bay, or to the improvement of the channel to the sea, so 
as to insure greater safety to navigation. An entire bay may be im- 
proved through the agency of the incorporation or port established 
in pursuance of the act, and it was probably the purpose, in estab- 
lishing the port of Coos Bay, to improve ail the harbors and the chan- 
nel to the sea of Coos Bay. 

The language of the statute is, where the limits of the port do not 
include an entire county, that they "shall not extend beyond the 
natural watershed of any drainage basin whose waters flow into 
another bay, estuary or river navigable from the sea." This was to 
prevent, perhaps, the combining of two or more ports of entry from 
the sea, unless found in the same county in one scheme for improve- 
ments. A basin in physical geography signifies : 

"(a) A circular or oval valley, or dépression of the surface, the lowest part 
of which Is geiierally occupied by a lake, or traversed by a river, (b) The 
eBtire tract of country drained by a river, or to a sea or lalie." Webster's 
Dictionary. 

The Century Dictionary gives it as : 

"The area drained by a river. The term Is ordinarily used only when 
speaking of a large river, and then includes the entire area drained by the 
main stream and its tributaries. ïhe line separating two river Systems from 
each other is the watershed." 

The statute seems, for the désignation of a drainage basin, to con- 
stitute a bay or estuary, as well as a river, an integer, and the water- 
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sheds o,f thèse ; integers niust be déterminée! by the stréams and tlieir 
tributaries which flow into .theni. If we speak of a bay, the terni 
would, natur^illy include the arms: and inlets thereof. So that the 
whole bay, together with the strçatHs and their tributaries; by which 
it is f ed, would coiistitute the drainage basin, and the watershed 
thereof ail the territory frpm which the waters flow intci the basin, 
and conseqyently into the bay, fTbe saine with theestuary., Such I 
belieye tp be the intendment of theiStatute. South Sloughi,. therefore, 
being, bijt an arm of Coos Eay, dqes not eonstitute a, separateinteger 
for a drainage basin. The, drairiage basin of Coos Bay comprises ail 
its arms and inlets, includingSoiith^Slough and its tributaries, as well 
as Coos river and its tributaries, and ail other sloughs and their tribu- 
taries entering Coos Bay, 

It would seem that the Suprême Court of the state had this idea 
of the drainage basin of Coos Bay when it decided the, case of Straw 
V. Harris, 54 Or. 424, 103 Pac, 777'. The objection was there, made 
that Ten-Mile creek constituted a separate drainage b^sin, but the 
court said of the situation : 

"Our! attention Is called to the Ineliislon within the boundaries of the port 
of what Is Unown as the 'Teu-Mile District.' ïhis, it is contended. is irreg- 
ular, because sltuated within a separate and distinct drainage basin. Since 
the port a« incorporatéd does not include ail of the county, nor extend 'be- 
yond the natural watershed of any drainage basin whose waters flow into 
another bay, estuary, or river navigable from the sea situate within said 
county,' the inclusion therein of the, 'Ten-Mile District' is not inimical tp 
any of the provisions of the act under which it is ereated." 

I am of the opinion, therefore, that the demurrer to the bill should 
be sustained; and it is so orderea. 



■UNITED STATES v. LIM JEW. 
(District Court, N. D. California. December 15, 1010.) 

1. Aliejsts (§ 32*) — 'Chinese Persons— Right to Enteb United States. 

Where a Chinese person was found lawfully entltled to reniaiu in the 
United States in 18M8 on the ground that he had resided in the United 
States prior to Noveuiber 18, 1880, and was within Act July .5. 1884, c. 
220, 23 Stat. 115 (U. S. Comp. St. 1901, p. 1.S05), provldlng that Chinese 
laborers in the United States on November 17, 1880, oi- who niight bave 
come into the United States before the expiration Of a certain date, 
could on proper identification be permltted to land, etc., bis right to re- 
enter the United States after having made a subséquent vislt to China 
was not the sanie ri,ght as had lieen previonsly determined in hls favor ; , 
and hence such détermination was not eonclusive of his right to re-enter. 

[Ed. Note. — For other cases, see Alieùs, Cent. Dig. §§ 93-95; Dec. Dlg. 
§ 32.*] 

2. Alibns (§ 32*) — Déportation— JtJDGMENT—EsTOPPEL.' 

Where, in a prior proceeding to détermine the right of a Chinese per- 
son to enter the United States, it was found that he had beeu a résident 
of the United States prior to November 18, 1880, and heuee was entltled 
to re-enter as provided by Act Cong. July 5, 1884, c. 220, 23 Stat. 115 
(U. S. Comp. St. 1901, p. 1305), but there was no détermination in that 
proceeding ,of the place of hls natlvity, and it did not appear that such 

•For other caees see eame topic & I nu.mbbe in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes, 
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question was In Issue In that case, such détermination dld not estop the 
United States to ttiereafter deny in a subséquent déportation proceedlng 
after an attempted re-entry into the United States ttiat lie was not a 
natural born citizen. 

[Hd, Note. — For otlier cases, see Allens, Cent. Dig. §§ 93-95 ; Dec. Dlg. 
§ 82.*] 

3.' Aliens (§ 32*) — Chinese Pebsons— Déportation— Depaetment ce Immi- 
GEATiON— Décision— Final Adjudication. 

Act Cong. Aug. 18, 1894, c. 301, 28 Stat. 372, 390 (U. S. Comp. St. 1901, 
p. 1303), provided that in every case where au allen is excluded from 
admission a décision of the appropriate immigration or customs officers, 
if adverse, shall be final uniess reversed on appeal by the Secretary of 
the Treasury. Act Mareh 3, 1903, c. 1012, § 25, 32 Stat. 1220, provided 
for the création of boards of inquiry to détermine whether allens held 
for examination should be allowed to land, or be deported, and declared 
that décisions of such boards should prerail and be final, but that elther 
an alien or any dlssenting member ôf the board may appeal to the Sec- 
retary of the Treasury vehose décision should be final. By Act Feb. 14, 1903, 
c. 552, ,32 Stat. 825 (U. S. Comp. St. Supp. 1909, p. 87), jurisdiction of the 
Treasury Department was transferred to the Department of Commerce 
and Labor, and Act Mareh 3, 1903, § 25, was repealed by Act Feb. 20, 1907, 
c. 1134, § 43, 34 Stat. 911 (U. S. Comp. St. Supp. 1909, p. 469), section 
25 of whlch provided that, where an alien is excluded, the décision of the 
Immigration officers, if adverse, should be final uniess reversed on appeal 
to the Secretary of Commerce and Labor, but that nothing in the section 
should be construed to admit of any appeal in the case of an alien re- 
jected as provided for in section 10 of the act. Held, that where immi- 
gration commissloners permitted a Chinese person to land on the theory 
that he was legally in the country prlor to November 18. 1880, and was 
therefore entitled to enter under Act July 5, 1884, c. 220, 23 Stat. 115 
(U. S. Comp. St. 1901, p. 1305), the décision of the Department of Immi- 
gration should not be regarded as final ad.iudication of the immlgrant's 
nativity, since the act of 1907 clearly expresses an intention that the dé- 
cisions of the Immigration officiais permitting aliens to land are not con- 
cluslve when questioned in the fédéral courts. 

TEd. Note. — For other cases, see Aliens, Cent. Dlg. §§ 93-95 ; Dec. Dig. 
I 32.» 

What Chinese persons are excluded from the United States, see note 
to Wong Tou V. United States, 104 C C. A. 538.] 

Chinese déportation proceedings by the United States against Lim 
Jew. From a déportation order, défendant appeals. Affirmed. 

Samuel M. Shortridge and Geo. A. McGowan, for appellant. 
Robt. T. Devlin, U. S. Atty. 

FARRINGTON, District Judge. Lim Jew went to China in 1905. 
On his return in 1908, he presented a certificate in which he was de- 
scribed as a native-born citizen of the United States. After investi- 
gation, which included an examination of witnesses, the Commissioner 
of Immigration ordered défendant admitted into the United States 
as a native-born citizen. In the following year a United States im- 
migration inspecter fîled a complaint before E. H. Heacock, United 
States commissioner for the Northern District of California at San 
Francisco, charging Lim Jew with a violation of the fédéral statute, 
which forbids the coming of Chinese persons into the United States. 
After a full hearing, the commissioner foand défendant to be a 
Chinese person, and a native of China; that he is, and ever since his 

•For otber cases see saœe topic & S numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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birth has been, an alien ; that he departed f rom the United States in 
1905, returned in September, 1908, and at the time of his arrest was 
in this district; that he did not at the tîme of his departure procure a 
return certificate under the exclusion laws, nor did he at any time 
procure from any person or any ofHcer a certificate of any kind, show- 
ing that he \vas entitled to return to the United States. From an 
order of déportation based on thèse findings, Lim Jew has appealed 
to this court, and has been heard upon an agreed statement of facts. 

Défendant claims that he was born in San Francisco, and conse- 
quently that he was and is rightfully within the state of CaHfornia. 
The agreed statement, however, amply supports the finding of the 
commissioner that L,im Jew is not â native-born citizen. But de- 
fendant urges that his nativity is no longer open to question. It was 
set at rest by a décision rendered in the United States Circuit Court 
for this district August 23, 1888; and also by the décision of the 
Department of Immigration, rendered in 1908, referred to in the first 
paragraph of this opinion. 

The agreed statement shows that a pétition for a writ of habeas 
corpus was fîled in the Circuit Court for this district in the Matter 
of Lim Jew August 18, 1888. The judgment rendered five days later 
recited that Lim Jew "had beén a résident of the United States prior 
to November 18, 1880, and hence was entitled to re-enter the United 
States. No déclaration of the défendant appears of record in that 
matter as to the place of his nativity." The applicant was then dis- 
charged, and allowed to rçmain: in the United States. There is noth- 
ing in the stipulated facts from which it appears that any issue as 
to Lim Jew's nativity was raised. Appàrently the judgment of Au- 
gust 23, 1888, was based on the fact that Lim Jew resided in the Unit- 
ed States pirior to November 18, 1880 ; and it went no f urther than to 
déclare that he was entitled at that time to re-énter the United States. 

[1] Is the government estopped by this judgment? No question 
is hère raised as to its correctness. The act of July 5, 1884 (23 Stats. 
at L. p. 115), provided that Chinese laborers who were in the United 
States November 17, 1880, or who might hâve come into the United 
States before the expiration of a certain date, could on proper identi- 
fication be permitted to land. If Lim Jew was duly identified as such 
a laborer, it was unnecessary to prove that he was born in the United 
States in order to secure his admission in 1888. The issue in that 
proceeding was defendant's right to remain in the United States at 
that time. As to that issue, the judgment is conclusive, and foreclos- 
es ail further controversy. 

After another visit to China defendant's présent right to remain 
in the United States is at issue. This is not the same right which 
was determined by the court in 1888. A Chinese alien who was in 
the United States at that time lawfuUy may now find it impossible, 
under the law, to re-enter our territory, because he has failed to pro- 
cure the proper certificate of identification, or because he has in some 
other way forfeited his right. The rule applicable to cases like this 
is thus stated in Russell v. Place, 94 U. S. 606, 24 L. Ed. 214: 

"It is undoubtedly settled law that a judgment of a court of compétent 
jurlsdietion upon a question directly involved in one suit is conclusive as 
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to that question In anotlier suit between tiie same parties. But to this opéra- 
tion of the Judgment It must appear, either upon the face of the record or 
be shown by extrinsic évidence, tliat tlie précise question was raised and de- 
termined in tlie former suit. If there be any uncertainty on this liead in 
tlie record, as for example if it appear that several distinct matters may 
hâve been litigated, upon one or more of which judgments may hâve passed, 
without indicatlng which of them was thus litigated, and upon which the 
judgment was rendered, the whole subject-matter of the actiou wlll be at 
large, and open to a new contention, unless this uncertainty be removed by 
extrinsic évidence showing the principal point involved and determlned." 

See, also, Delaware, etc.. Co. v. Kutter, 147 Fed. 51, 59, 17 C. C, 
A. 315; De Sollar v. Hanscome, 158 U. S. 216, 15 Sup. Ct. 816, 39 
L. Ed. 956. 

[2] Itiasmuch as it does not appear that defendant's nativity was 
at issue in the 1888 case, or that it was involved in that judgment, 
the government is not now estopped thereby from den3'ing that Lim 
Jew is a native of the United States. 

[3] I am also of the opinion that the décision of the Department 
of Immigration cannot be regarded as a final adjudication of defend- 
ant's nativity. The act of August 18, 1894 (28 Stats. at L. pp. 372, 
390), provided that in every case where an alien is excluded from ad- 
mission under any law or treaty now existing, or hereafter made, the 
décision of the appropriate immigration or customs officers, if adverse 
to the admission of such alien, shall be final, unless reversed on ap- 
peal by the Secretary of the Treasury. The act of March 3, 1903 
(32 Stats. at L. p. 1220, § 25), provided for the création of boards 
of inquiry, to détermine whether aliens duly held for examination 
shall be allowed to land, or be deported, and déclares that "décisions 
of such boards shall prevail and be final," but either the alien or any 
dissenting member of the board may appeal to the Secretary of the 
Treasury, "vvhose décision shall then be final." By the act of Feb- 
ruary 14, 1903 (32 Stats. at L. p. 825), the jurisdiction of the Treasury 
Department was transferred to the Department of Commerce and 
Tabor. Section 25 of the act of March 3, 1903, was repealed by the 
act of February 20, 1907 (34 Stats. at L. p. 911). In section 25 of this 
repealing act it is provided : 

"That in every case where an alien is exchidcd from admission into the 
United States, under any law or treaty now existing or hereafter made, the 
décision of the appropriate immigration ofRcers. if adverse to the admission 
of such alien, shall be final, unless reversed on appeal to the Secretary of 
Commerce and Laljor; but nothing in this section shall be constrned to ad- 
mit of any appeal in the case of au alien rejected as provided for in sec- 
tion ten of this act." 

Thus it appears that originally the décision of the appropriate im- 
migration officers was final, if adverse to the admission of the alien. 
By the next amendment the décision was final whether adverse or 
favorable; and by the act in force since February 20, 1907, it is final 
only when adverse to the alien. 

In Pearson v. Williams, 202 U. S. 281, 284, 26 Sup. Ct. 608, 50 L. 
Ed. 1029, the Suprême Court apparently regards the act of March 
3, 1903, as extending the finality of the ultimate décision of the im- 
migration ofificers to every case where it is questioned in court; but 



648 192 FEDERAL REPORTEE 

holds that the Secretary of Commerce and Labor is uot bound by the 
décision of a board of spécial inquiry permitting an alien to land. 
When the last act was passed, Congress certainly intended to make 
à distinction between decisioris admitting and décisions excluding 
aiiens seeking to enter the country. In one case the décision is final; 
in the other it is not. "The board is an instrument of the executive 
power, not a court. It is made up, as we hâve mentioned, of the im- 
migration officiais in the service, subordinates of the Commissioner 
of Immigration, whose duties are declared to be administrative by 
section 23. Décisions of a similar type long hâve been recognized as 
décisions of the executive department, and cannot constitute res ju- 
dicata in a technical sensé." 

In Re Li Sing, 86 Fed. 896, 30 C. C. A. 451, the facts were thèse: 
Li Sing, after a visit to China, was permitted by the collector of cus- 
toms at Malone, N. Y., to re-enter this country on a certificate which 
represented that he was a wholesale grocer. Some four months later 
he was arrested on complaint of the Chinese inspector for the Port 
of New York, taken before United States Commissioner Shields, 
and ordered deported. On appeal from an order dismissing the writ 
of habeas corpus, which had been allowed by the Circuit Court for 
the Southern District of New York upon Li Sing's pétition, the Cir- 
cuit Court of Appeals held, under the act of August 18, 1894, that the 
décision of the Collector of Customs was not conclusive upon the féd- 
éral courts. This décision was subsequently afïirmed by the Suprême 
Court in Li Sing v. United States, 180 U. S. 486, 21 Sup. Ct. 449, 45 
L. Ed. 634. 

In a similar case. In re Li Foon (C. C.) 80 Fed. 881, it was claimed 
that the décision of the Collector of Customs in f avor of the right of a 
Chinese alien to enter is final. The court said : 

"Wbere the décision of the executive officer, such as the collector, is not 
made final either by express langviage or liy necessary implication, the courts 
will aûjudieate upou the question of his tieing entitled to enter, when that 
question conies before them, unhampered by any décision of the executive 
officer." 

The same rule is very clearly stated by Judge De.Haven in United 
States V. Lau Sun Ho (D. C.) 85 Fed. 422. The facts passed upon 
by the Suprême Court in United States v. Ju Toy, 198 U. S. 253, 261, 
25 Sup. Ct. 644, 49 L. Ed. 1040, arose while the act of August 18, 
1894, was in force. That act, as we hâve seen, declared the décision 
of the immigration officiais final, if adverse to the alien. The court 
held that a writ of habeas corpus granted in behalf of a Chinese alien 
should be dismissed where the proper immigration officiais had de- 
nied his application for admission, and the déniai was affirmed on 
appeal by the Secretary of Commerce and Labor. 

In re Tom Hon (D. C.) 149 Fed. 842, and In re See Ho How (D. 
C.) 101 Fed. 115, cited by défendant in this connection, are beside the 
issue. Thèse cases involve, not the conclusive nature of a décision 
rendered by immigration officiais admitting an alien, but they déter- 
mine that a certificate of résidence issued to a Chinaman by a col- 
lector of internai revenue is conclusive on collatéral attack as to the 
facts therein stated, and can only be canceled in a direct action brought 
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by the United States for that purpose. In Leung Jun v. United 
States, 171 Fed. 413, 96 C. C. A. 369, it appeared that there had been 
a full hearing before the United States commissioner, and that évi- 
dence was introduced showing défendant vvas born in this country. 
Such a décision was res adjudicata as to the nativity of Leung Jun. 

In the case at bar it does not appear that any question was raised 
at the hearing as to defendant's place of birth. The act of 1907 clear- 
ly expresses an intention on the part of Congress that décisions by 
immigration officiais permitting aliens to land are not to be regarded 
as conclusive when questioned in tlie fédéral courts. 

The décision of Commissioner Heacock is therefore affirmed. 



WKIGHT V. AMANN. 
(Circuit Court, D. Nevada. May 21, 1910.) 
No. 1,005. 

1. PARTNERSIIIP (§ 47*) — AgREEMEXT— COKSTKUCTION. 

In case of cioubt ais to the existence of u partnershlp In a suit for an 
accountlns, ttie court niay look to the conduct of the parties at the tlme 
of and subséquent to the date of the coutnict to ascertaln what they un- 
derstood and agreed on. 

[Ed. Note.— For other cases, see Partnevship, Cent. Dlg. §§ 68-72; 
Dec. Dlg. § 47.*] 

2. Paetner.ship (§ 53*) — Ckeation— .Vocountixg. 

Evidence held to require a findlng that a contemplated partuership be- 
tween plaintllï and défendant wan never actually lauuched, but that de- 
fendant proceeded to conduct the enterprlse in hls own name for his 
exclusive beiiefit, and henr-e i)laintift' could not maintain a suit for an 
aceounting. but only an action at law for breach of the agreement to 
forin a partnershlp. 

[Ed. Note. — For other cases, see Partuership, Cent. Dlg. § 76; Dec. 
Dig. § 53.*] 

In Equity. Suit by James M. Wright against E. J. Amann for dis- 
solution and settlement of a partuership. Dismissed. 

Charles C. Butler, for complainant. 
Charles C. Stanley, for respondent. 

FARRINGTON, District Judge. This suit was brought for a dis- 
solution and settlement of a copartnership. The bill allèges, in sub- 
stance, that complainant and respondent entered into a copartnership 
September 2, 1904, by the terms of which complainant was to con- 
tribute $150 to Amann to be used in purchasing transportation for 
himself from Colorado to Goldfield, Nev., and for his support and 
maintenance while there. He was also to contribute to the partner- 
ship from time to time, upon Amann's request, such further sums as 
might be necessary for the latter's support, until the receipts of the 
partuership were sufficient for his maintenance. On his part, the said 
Amann was to contribute and dévote to the partnership his time, 

•For other cases see same toplc & § ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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labor, and skill in the business of mining brokerage, stock brokerage, 
real esta,te brokerage and agency, mining promotion, mining, and any 
enterprise and employment in the state of Nevada he might deem 
profitable. He was to conduct said enterprise in his own name, and 
out of the profits he was to be allowed $5 per day for every day ex- 
cept Sundays, during the continuance of the partnership, and the re- 
maining profits were to be divided equally between Wright and 
Amann. 

It is further alleged that complainant has performed ail the condi- 
tions of the partnership agreement on his part to be performed; that 
Amann with the $150 partnership funds, went to Goldfield, where he 
engaged in varions kinds of business, contemplated by the agreement ; 
that the profits in such business made by Amann and now held by him, 
amount to more than $200,000; that Amann now dénies and répudi- 
âtes said copartnership, and that he refuses to make any statement 
or accounting of said partnership business, although he has heretofore 
been requested so to do. In his answer Amann dénies the existence 
of any partnership or partnership agreement ; admits that he received 
$150 from Wright, with which he purchased transportation to Gold- 
field ; but dénies that it was received in pursuance of any partnership 
agreement, or that any of it was used in acquiring property in Nevada, 
or elsewhere. He also dénies that he has ever received any money from 
Mr. Wright, other than the $150. Witnesses examined on behalf of 
the parties afford little or no corroboration to the testimony of either. 
No witness was présent when the agreement was made. Mr. Wright 
says that he intended to draw up an ironclad contract with Mr. 
Amann, but after being advised by his friend Mr. Shepherd "that it 
would be poor business to draw up such a contract, * * * and 
that it would be, in his opinion, a good idea to bave a verbal agree- 
ment for varions reasons," he concluded that a written agreement was 
unriecessary, and nohe was executed. 

September 2, 1904, Amann received the $150. Thirteen days later 
he was in Goldfield writing a long letter to complainant. He discusses 
the gênerai conditions of the camp, says there is nothing to be located 
within 16 miles north or south, and perhaps the same distance east 
or west; money is the only thing that talks, and it is impossible to get 
longer than a 30-day option on mining claims, and then part must 
be paid down in cash. He thinks he will be able to relocate a claim 
or two. He speaks of one group of claims which he can get for 
$4,500, and another for $6,000, in each case $1,000 must be paid down, 
and the balance in ,30 days, either of which "is an excellent scheme, 
and the stock can easily be sold hère or elsewhere." The second prop- 
osition will form two companies, and could be made to pay big as a 
stock deal. .He then writes : 

"You ought to thlnk this matter over and see If you, yourself , or Shepherd 
and another can't get some money together for one of thèse schemes and 
let me know at once— In fact, Immediately." 

He then speaks of another group of claims which can be secured 
for $1,500, on which the assessment work will cost $200, and incor- 
poration, $100. He also says that Cripple Creek people in Goldfield 
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are offering to buy stock in any scheme he may promote, and that 
Shepherd said he would put in with Wright in anything Amann might 
find, and finally he says, "We hâve got to get in, but you will find I 
am ail right." 

Mr. Amann says that, between September 15th and 18th, he located 
three claims, and then wrote his second and final letter to Mr. Wright. 
This letter was not introduced in évidence, and but two persons, Mr. 
Wright and Mr. Amann, testify as to its contents. Amann testifies 
that in this letter he told Wright the amount of money he had left 
after paying expenses to Goldfield, and of the options he had gotten, 
and asked Wright to take them up. He also wrote that he had located 
three claims, that they could be incorporated and stock sold, and urged 
Wright to send money to do the location work and for incorporating; 
and finally suggested that it would be better to do the work on the 
locations than to take up the options. Mr. Wright admits the receipt 
of a second letter, but says that it dwelt principally on a $7,500 option, 
and directed him to wire that amount to Amann; that he never was 
notified that Amann had located any claims; that no demand was 
ever made on him for any money, except the $7,500 ; and that Amann 
did not tell him how much money he had left after paying his ex- 
penses to Goldfield. Wright testifies that he replied to this letter, 
asking Amapn to secure a reasonable extension on the option so that 
he might go to Goldfield, and that he inclosed in the envelope two $50 
bills. This letter was never returned. Amann swears that he never 
received the letter or its contents. In December, 1904, Mr. Wright 
wrote his last letter, in which he asked Amann "if he had dropped f rom 
the earth, and why he did not write." Mr. Amann testifies that, in 
considération of the $150 and Wright's promise to send him $7'5 the 
first of each month, he was to do absolutely nothing but locate claims ; 
that Wright was to hâve a half interest in every claim so located, and 
was also to send funds for the location work, recording, etc. 

In his first déposition Mr. Wright says that Amann was to do any- 
thing he could to make money in a legitimate way; that he was to 
furnish Amann his living and necessary expenses until he got on a 
paying basis in any kind of business, and, when he got on a paying 
iDasis, Amann was to deduct his expenses and $5 per day, and divide 
up the balance. "He agreed to divide up equally anything he got." 
Amann "was to go into any kind of business he could make any money 
out of." In response to this question. "Were you to hâve an option 
to go into any mining scheme with him if you chose?" Mr. Wright 
replied : 

"I was to hâve an option to go Into anything before I went into it: Q. 
Any mining scheme? A. Tes. • * * The agreement did not mention any 
spécifie kind of business, It was a broad kind of an agreement, taking In 
any branch of business, but there was nothing definite declded upon." 

In his second déposition Mr. Wright testifies that Amann "was to 
find a location for a mining, brokerage and real estate business. 
* * * It was agreed that if Amann found a fraction or a good 
mining claim, and could locate, he was to submit it to Wright for in- 
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vestigation, and, if it appeared valuable, Wright was to secure, or 
assist in securing, title." Mr. Wright also testifies as follows: 

"You say the only agreement you had witli Mr. Amann to remit to him 
money was that you were to remit him money wlien lie asked for it? A. 
Yes. And if àe could not flud anytliing out tliere I was to send lalm money 
to corne baclc with. Q. Your nnderstanding of the agreement was tliat you 
were to hâve the option of going into clalms or other business, as well as 
the brokerage business? A. I did not pin niyself in that agreement to put 
up a speftiflc amount of money for any particular purpose; it was optional 
with me whether I invested heavily or not, aside from paylng his necessary 
expenses. I did obligate myself for that. Outside of that I did not obligate 
myself to put up any spécifie amount of money." 

The date when Mr. Amann engaged in the business in which he 
accumulated the money mentioned in the complaint is not given. Mr. 
Wright admits that he learned some time later that Amann was mak- 
ing money, but it does not appear that he ever asserted any claim to 
any interest in Amann's business until about the time suit was brought, 
September 4, 1907. 

It does not seem to me that complainant has established either the 
partnership agreement or the existence of a partnership, by that pré- 
pondérance of évidence which the law requires. It is clear there was 
some agreement, but the statement of each party as to what the terms 
of the agreement were, stands practically alone, uncorroborated and 
unsupported. 

[ 1 ] It is a f amiliar principle that in cases of doubt, we may look to 
the conduct of the parties at the time of and subséquent to the date 
of the contract, in order to ascertain what they understood was agreed 
upon. But such a scrutiny hère is fruitless. 

[2] Five letters passed between Wright and Amann within four 
months after the contract. Only two of thèse letters are in évidence, 
and the oral testimony as to the material contents of the other three 
is in hopeless conflict. In the two letters in évidence, there is much 
said about securing options and purchasing mining property ; little is 
said of locating claims, and nothing about brokerage business ; nothing 
of sending $75 to Mr. Amann the first of each month ; and nothing 
about any request from Amann for such money as he may need for 
expenses. Mr. Amann says he located three claims, but whether he 
advised Mr. Wright of that fact or not, there is nothing in the évi- 
dence which indicates that the mines were of any value whatever. Al- 
though Mr. Amann owned a half interest in each of thèse so-called 
claims, he never did the discovery work, and there is no showing that 
the locations were ever recorded. Probably Mr. Amann received $150, 
for which he hâs never rendered an équivalent. This might support 
an action at law, but until the actual existence of a partnership is 
established clearly by the évidence, there can be no suit in equity for 
dissolution. 

If complainant's testimony be assumed to be true, and his version 
of the transaction correct, we hâve a contract under which he fur- 
nishes Mr. Amann $150 to go to Goldfield to look into prevailing busi- 
ness conditions, and to open a brokerage business. Wright is to fur- 
nish money to meet expenses, until the business is on a paying basis. 
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When such basis is reached, Amann is to deduct his expenses and $5 
per day, and divide the balance equally between himself and Wright. 
If Amann fails to find a favorable opening, Wright is to send him 
money to pay his expenses back to Colorado. Mr. Wright advanced 
the $150 with which Amann went to Goldfield several months later. 
Arriving at that city, Amann engaged in business in which he accumu- 
lated a large sum of money, but he always refused to recognize Mr. 
Wright as a partner, and denied any partnership agreement. 

Wright says, "I was to hâve an option to go into anything before 
I went into it," and "it was optional with me whether I invested 
heavily or not aside from paying his necessary expenses." Thèse 
statements are hardly consistent with the theory that a partnership 
agreement, definite and final, was ever entered into. If it be conceded 
that the agreement constitutes a copartnership, still there is no évi- 
dence that the enterprise in which Amann accumulated the $200,000 
was ever entered upon as a partnership. There is no évidence that 
the business was acquired with any money advanced by Wright, or 
that Wright ever participated in its management. While Mr. Amann 
was expending the money advanced by Mr. Wright, he was not ac- 
tually engaged in the copartnership business contemplated by the con- 
tract. He was merely searching for such a business. If he found 
nothing, Wright was to furnish money for his return to Colorado. In 
that event, it could not be contended that any partnership business had 
ever been commenced or established. On the other hand, if Amann 
found something good, it was optional with Wright whether he would 
invest much, little, or nothing. The exécution of the agreement was 
thus contingent upon Amann's finding a good opening for business, 
and also upon Wright's approval. When the business was found and 
Wright was not included as a copartner ; when Amann f ailed to re- 
port, and failed to demand expense money, and finally refused to rec- 
ognize Wright as a partner — there was a breach of the original con- 
tract, a failure to consummate the agreement. The proper and ex- 
clusive remedy for such a wrong is an action at law, and not a suit in 
equity for dissolution of the partnership. 

In Powell V. Maguire, 43 Cal. 11, there was a verbal agreement to 
procure a franchise in the name of Maguire to run a ferry between 
Vallejo and Mare Island ; each party was to be equally interested in 
the business and franchise. After procuring the franchise, Maguire 
proceeded to conduct the business in his own name at his own cost, 
and for his own exclusive benefit. He repudiated the agreement, ex- 
cluded Powell, and refused to recognize any interest in him. 

"In such cases," sald the court, "it is well settled that when the partner- 
ship was never iaunehed, and when one of tlie copartners has proceeded to 
conduct the enterprise in his own name, at his own cost, and for his own 
exclusive benefit, excluding the other party therefroni, and repudiating the 
partnership agreement, the only remedy of the injured party is an action at 
law for- a breach of contract. There would be, in such a case, no existing 
partnership, but only an agreement to form one, which was never consuni- 
mated by launching the enterprise." 

In Hill V. Palmer, 56 Wis. 123, 14 N. W. 20, 43 Am. Rep. 703, 
there was a partnership agreement for the purpose of cutting timber 
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belonging to a man named Cline. It was ùnderstood that Palmer was 
to contract in his own name with Cline for the work ; that the work 
was to be donc jointly; the expansés, and gain or loss, were to be 
shared equally by plaintiff and défendant. Plaintiff gave défendant 
valuablé information concerning the work. The défendant secured 
the contract in his own name, but refused to permit plaintiff to hâve 
any part in the work or in the business. The court held that while 
a partnership may havè commenced when the agreement was made, 
yet no business was transacted, nothing was done by the partners as 
partners, and, by refusing to permit the plaintiff to participate in the 
contract, défendant refused to launch the copartnership, therefore an 
action at law for damages was the proper remedy. This case is quoted 
with approval by Justice Brewer in Hyer v. Richmond Traction Co., 
168 U. S. 471, 478, 18 Sup. Ct. 114 (42 L,. Ed. 547). 

"An action at law lies for damages for breach of a contract to form a 
partnership or enter in to a firm, or to admit, or procure the admlttance of, 
the plaintiff into a firm; for in such case partnership aeçounts hâve not 
been created or business transacted. And the same rule woUid apply if there 
is an actual partnership in prpesenti formed, but the défendant refuses to 
permit the business to be launched, and excludes the plalntifE from partici- 
pation from the begfnning, so that no joint business has. been transacted." 
2 Bâtes on Partnership, § 870; Vance v. Blair, 18 Ohio, 532, 51 Am. Dec. 467; 
Prince v. Lamb, 128 Cal. 120, 60 Pac. 689; Goldsmlth t. Sachs (C. C.) 17 
Fed. 726; Meagher v. Keed, 14 Colo. 335, 24 Pac. 681, 9 L. R. A. 455, 460; 
Mann v. Bowen, 85 Ga. 618, 11 S. E. 862. 

I am of the opinion that no partnership business was ever actually 
launched, and that plaintiff cannpt recover in a suit îii equity for a 
dissolution and an accounting. 

The suit will be dismissed, but without préjudice to an action at 
law. 



LEWIS V. CINCINNATI, N. O. & T. P. RT. CO. 

(Circuit Court, E. D. Tennessee, S. D. May 16, 1910.) 

No. 1,072. 

1. Removal ok Causes (§ 79*) — Pétition— Time eob Filing. 

Under Act Cong. March 3, 1875, c. 137, § 3, 18 Stat. 471, as amended 
by JLCt Cong. Aug. 13, 1888, c. 866, § 1, 25 Stat. 435 (U. S. Comp. St. 
1901, p. 510), authorizing filing of a pétition for removal when or before 
défendant is required to ansvver or plead, and under Code Tenn. 1858, §§ 
4238-4240 (Shaundn's Code, §§ 6076-6078), requiring a déclaration to be 
flled within the flrst three days of the term to which the wrlt is re- 
turnable, and requiring défendant to plead within two days after the 
timè for filing the déclaration, pétition for removal was flled in time, 
where it was filed within two days after plaintiff filed the déclaration, 
where the déclaration was not flled until January lOth, though the writ 
was returnable to the January term, which commenced January 3d. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 141- 
146; Dec. Dig. § 79.*] 

2. Removal oe Causes (§ 49*) — Sbparable Controvebsies— Plbadinq— Oon- 

steuction. 

A déclaration against a nonresident railway company and a résident 
employé does not show a separable controversy as affecting plaintlfE's 

•For other cases eee same topic & i numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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right to hâve the cause remanded to the state court, where it allèges 
joint and concurrent négligence of the défendants in operatlng cars, 
and charges affirmative négligence of both défendants in leavlng a side 
track in defeetive condition, resulting in the collision. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 95- 
99 ; Dec. Dig. § 49.* 

Removal of causes, separahle controversy, see notes to Eobbins v. 
Ellenbogen, 18 G. G. A. 86; Melke v. Valleytown Minerai Go., 35 O. G. 
A. 155 ; Pollitz V. Wabash R. Co., 100 G. C. A. 4.] 

3. Removal of CSauses (§ 36*) — Sepakability of Oontrovebsy— Detbbmina- 

XION. 

In determining whether a déclaration agalnst a nonresident and a rés- 
ident States a separable controversy as affecting a fédéral court's jurls- 
dlction on removal, the cause of action must be taken as that which 
plaintifC allèges It to be In his pleadiug ; but the déclaration Is not con- 
clusive where the nonresident claims that the latter wus joined in bad 
faith solely to prevent a removal, and if, upon inqulry by the fédéral 
court, it appears that the résident défendant was jolued solely to de- 
feat removal, the cause will be held to be removable, as though he had 
not been joined. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent. Dig. § 79 ; 
Dec. Dig. § 36.*] 

4. Removal of Causes (§ 107*) — Wkokgful Joindeb or, Résident Défend- 

ant — ^Tkial of Issue. 
An issue whether a résident défendant was wrongfully joined with 

a nonresident to avoid removal of the cause to a fédéral court Is triable 

In the fédéral court. 

[Ed. Note.— For other cases, see Removal of Causes, Dec. Dig. § 107.* 
Fraudulent joinder of parties to prevent removal, see note to OfCner 

V. Chicago & B. R. Go., 78 O. C. A. 362.] 

5. Removal of Causes (§ 107*) — Weongful Joindeb op Résident Defend- 

ant—Trial of Issue. 

An Issue of fact as to whether a nonresident défendant was wrongfully 
joined to prevent removal of the cause to the fédéral court is triable 
on affidavits and counter affldavlts. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 
230 ; Dec. Dig. § 107.*] 

At Law. Action by Elizabeth Lewis against the Cincinnati, New 
Orléans & Texas Pacific Railway Company. On plaintiff's motion 
to remand cause to state court. Order directed. 

Williams & Smith, for plaintiff. 

Pritchard & Sizer, for défendant. 

SANFORD, District Judge. [1] 1. I am of the opinion that as the 
plaintiff's déclaration was not filed in the State Court until January 
10, 1910, although the writ was returnable to the January Xerm, 
which commenced on. January 3d, the pétition for removal which was 
filed in the State Court by the défendant Railway Company within tvvo 
days after the plaintiff filed her déclaration, to wit, on January 13th, 
was filed within the time provided by the Act of Congress. 

The Act of Congress provides that a défendant may file his péti- 
tion for removal in the State Court "at the time, or any time before 
the défendant is required by the laws of the State or the rule of the 
State Court in which such suit is brought to answer or plead to the 

•For other cases see same toplc & i numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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déclaration or complaint of the plaintiff." Act of Mardi 3. 1875, 
c. 137, § 3, 18 Stat. 471, as amended by the act of August 13, 1888, 
c. 866, § 1, 25 St. 433. 

The material provisions of the Tennessee code are contained in 
sections 4238 to 4240 (Shannon, §§ 6076 to 6078). They are as fol- 
lovvs : 

Sec. 4238. "The dec-laration of the plaintiff shall be flled within the first 
three days of the term to whlch the writ is returnable, otherwise the suit 
iiiay, upoii motion of the défendant, be dismissed at plaintifC's cost." 

Sec. 4239. "The défendant shall appear and demur or plead within the 
first two days after the time allotted for flling the déclaration, otherwise 
the plaintltt' may hâve jwdguient hy default." 

Sec. 4240. "The plaintifC aud défendant shall, within the first two days 
after each subséquent step taken by the other in making up an issue, denuir 
or plead thereto. on penalty of having the suit dlsmlssed or judginent taken 
by default aceordlng as the failure is by the plaintiff or défendant." 

Construing thèse three sections together, I think it is clear that 
under section 4239 a défendant is not required to demur or plead to 
the plaintiff's déclaration within the first five days of the term to 
which the writ is returnable unless the plaintifï has within that time 
filed his déclaration, there being obviously nothing to which he could 
demur or plead, and that where the plaintiff's déclaration is not filed 
until a latter date, the défendant then has, under the statutes and in 
accordance with the well settled practice in Tennessee, two days in 
which to demur or plead before being subject to a judgment by de- 
fault. Morrison's Tennessee Pleading & Forms, 13. 

While it is true that after the expiration of the first three days of 
the term, the défendant may, if he so elects move to dismiss the suit 
on account of the plaintiff's failure to file the déclaration in time, yet 
this is optional on his part, and if he does not elect so to do, there is 
clearly no obligation on his part to demur or plead until after the dec- 
laration is filed; since he could not then plead or demur to the dec- 
laration even if he so desired. Under thèse code sections until the 
suit is dismissed for failure to file déclaration, or at least until a mo- 
tion to that efïect is made, the plaintiff may file his déclaration at any 
time. Caruthers, Hist. Lawsuit (3rd Ed. s. 79, p. 162) ; Lockhardt y. 
Memphis & L. R. E. Co. (C. C. W. D. Tenu.) 38 Fed. 274, 277. And 
where the plaintiff's déclaration is not filed in time, as the défendant 
cannot put in his défense thereto at an earlier time, there being no déc- 
laration on file to, be answered, it becomes a matter of right on the part 
of the défendant to plead to the déclaration when filed, without ôb- 
taining leave of the court. Turner v. Carter, 1 Head (Tenu.) 520, 
522. "But when a party is entitled to an extension of time under the 
State statutes or rulès of the Court, as of right, he is not required 
by statute or rule, to plead or answer before that time, and hence it 
enlarges his time tô file a reinoval pétition." 2 Rose's Code Fed. Proc. 
p. 1052. 

This being so I think it immaterial in the présent case whether or 
not the fact that the Statë Court adjourned on the first day of the term 
prevénted the défendant Railway Cornpany under the practice or 
the rules of the Court from moving to dismiss the suit for failure 
to file the déclaration within the first three days of the term, since 
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even if the Court had beén in session there would hâve been no ob- 
ligation on the défendant to move to dismiss, and the défendant it- 
self was not in default under the Tennessee statutes or required to 
plead or demur to the déclaration before it had been in fact filed. 
Hence as the Acts of Congress only require the défendant to file the 
pétition in removal at or before the time when by the State statute 
it is required to answer or plead to the déclaration or complaint, and 
as it filed its pétition for removal within the two days after the déc- 
laration was filed, the pétition was filed in time within the provisions 
af the Acts of Congress and the Tennessee Statutes. 

I find nothing contrary to this view in the case of Kansas City, F. 
S. & M. R. R. Co. V. Daughtry, 138 U. S. 298, 11 Sup. Ct. 306, 34 L. 
Ed. 963, which involved the very différent proposition that where 
the plaintiiï had filed his déclaration in time but the défendant was 
in default in failing to plead within two days, the mère failure of the 
plaintifï to take the judgment by default against the défendant did 
not extend the defendant's time for filing the pétition for removal. 
This conclusion was based upon the idea that as the défendant did 
not plead at the time when the plea was required from it under the 
State Statute, its pétition for removal came too late, not having been 
filed within the time when under the State Statute it was required to 
plead to the déclaration. The resuit of this décision seems to be that 
the time when the défense is due and the défendant becomes in default 
furnishes the test as to the time in which the défendant may file his 
pétition for removal. Wilcox & Gibbs Guano Co. v. Insurance Co. 
(C. C.) 60 Fed. 929, 931. In fact this décision emphasizes by neces- 
sary implication the idea that a défendant bas the right to remove so 
long as the time bas not expired within which his défense is due, and 
that so long as he is not in default under the State Statutes, he may 
file his pétition for removal. 

It is true that a différent resuit was reached by Judge Clark in the 
manuscript opinion in the case of John M. Scruggs v. Alabama G. S. 
R. Co., but as it appears that the opinion in that case was rested upon a 
différent ground, dealing principally with the question as to whether 
or not the défendant was required to file a pétition for removal on 
the ground of a separable controversy before the separable contro- 
versy had been disclosed in the déclaration, and that Judge Clark's 
attention was apparently not directed to the précise question now un- 
der considération, no mention being made in his opinion of the provi- 
sions of the Tennessee statutes hereinbefore cited, or construction 
placed thereon, I cannot regard this opinion as controlling upon the 
précise question hère presented and considered. 

[2] 2. As to the ground of the motion to remand, that the record 
shows.no separable controversy entitling the défendant Railway Com- 
pany to a removal, I am of the opinion that the déclaration on its face 
does présent a joint right of action against ail the défendants, and 
does not show a separable controversy. Without determining wheth- 
er if the déclaration had averred only acts of non-feasance on the part 
of the défendant Smith, this would, under the doctrine of Kelley v. 
R. R. Co. (C. C.) 122 Fed. 286, show no right of action against the 
défendants jointly, I am of the opinion that the déclaration does ijot 
192 F.— 42 
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allège merely non-performance of duty on the part of Smith, but on 
the contrary avers in gênerai terms, the joint and concurrent négli- 
gence of Smith in the opération of the defendant's cars, and also 
specifically avers in the second count the affirmative négligence of 
both défendants in tearing up a part of the side track and leaving it 
in a defective condition, as a resuit of which the collision was pro- 
duced. 

[3] 3. I am of the opinion, however, that in the présent state of 
the record, the motion to remand cannot be granted for the reason 
that the défendants' pétition for removal is based not merely on the 
allégation of a separable controversy, but also on the ground that the 
défendant Smith was wrongfully joined as a défendant as a sham and 
device for the purpose of defeating the right of the Railway Company 
to remove the case to this Court. 

While it is well settled that in determining whether or not there 
is a separable controversy, "in the absence of a showing of f raudulent 
joinder," the cause of action must be taken as that which the plain- 
tif? allèges it to be in his pleadings (200 U. S. 206, 26 Sup. Ct. 161, 
50 L. Ed. 441, and cases cited), it is equally well settled that the aver- 
ments of the déclaration are not conclusive where the nonresident de- 
fendant, as a ground for removal, attacks the bona fide character of 
the averments of the déclaration in référence to a local défendant and 
avers that such local défendant was joined as a party défendant in 
bad faith for the sole purpose of preventing a removal to this court, 
and that if upon inquiry by the Fédéral Court it is established to the 
satisfaction of the Court that the averments in the déclaration in réf- 
érence to the local défendant were not made in good faith, but such 
défendant was joined for the sole purpose of defeating the removal 
to the Fédéral Court, the case will be held to be removable as though 
such local défendant had not been joined. Louisville Ry. Co. v. Wan- 
gelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 474; Chesapeake Ry. 
Co. V. Dixon, 179 U. S. 131, 138, 21 Sup. Ct. 67, 45 L. Ed. 121 ; Ala- 
bama Ry. Co. v. Thompson, 200 U. S. 206, 208, 26 Sup. Ct. 161, 50 
L. Ed. 441; Wecker v. Enameling Company, 204 U. S. 176, 27 Sup. 
Ct. 184, 51 L. Ed. 430; Dow v. Bradstreet Co. (C. C.) 46 Ped. 824, 
828; Warax v. Ry. Co. (C. C.) 72 Fed. 637, 641; Hukill v. Railway 
Co. (C. C.) 72 Fed. 745, 754; Landers v. Felton (C. C.) 73 Fed. 311; 
Durkee v. Ry. Co. (C. C.) 81 Fed. 1. 

[4] The answer filed by the plaintiff in the State Court to the pé- 
tition of removal in this case denied the allégations of the pétition as 
to the wrongful joinder of Smith as a défendant. 

The pétition and answer thus raise an issue of fact which, it is well 
settledj is triable in this Court. Kansas City, F. S. & M. R. R. Co. 
V. Daughtry, supra; Wecker v. Enameling Co., 204 U. S. 176, 27 
Sup. Ct. 184, 51 L. Ed. 430. And ■ while properly speaking, such 
answer shoUld hâve been filed in this Court, yet, without objection it 
may be so treated, or if objected to on that ground, it may be now 
refiled in this Court. 

[5] It results that until a détermination of the issue of fact as to 
the wrongful joinder of the défendant Smith, final action cannot be 
had on the plaintifî's motion to remand. If counsel. agrée, this issue 
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of fact may be submitted to me upon affidavits and counter affidavits. 
Wecker v. Enameling Co., supra. Otherwise a day may be fixed for a 
hearing as to this issue, upon dépositions and such oral testimony as 
may be presented at thé hearing. If counsel cannot agrée as to such 
date, application may be made to me by either party, on due notice, to 
fix the date and place for such hearing. 



BAEKER et al. v. EASTMAN et al. 
(Circuit Court, D. New Hampshlre. December 11, 1911.) 
No. 385. 

1. Evidence (§ 43*) — Judicial Notice— Forsier Construction or Will. 

A fédéral court wUl tàke judlcial notice that several clauses of a wlU 
hâve been considered and construed by the highest court of the state. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. i§ 62-65; Dec. 
Dig. I 43.*] 

2. Courts (§§ 366, 367*) — Fédéral COuiiTs— State Laws as Rules op Dé- 

cision — Peoperty Bights. 

Whenever pi-operty rights, and especially those in respect to real es- 
ta te, are concerned, and vs'hen questions of construction of state laws and 
partlcularly statute laws are in question, the rights are to be ascer- 
talned.and establlshed according to the law of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 954-968; Dec. 
Dig. §§ 366, 367.*] 

3. Courts (§ 367*) — Fédéral Courts— State Laws as Rules of; Décision— 

ProperTy Rigiits. 

When, under an existiug Une of state court décisions, there are estab- 
llshed rules of construction under state statutes and established gên- 
erai rules of property whieh hâve been recognized as involving settled 
princlples within the state, such constructions and principles are accepted 
by the fédéral courts, as far as they apply themselves to questions of 
property in that jurisdietion. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec, 
Dig. § 367.*] 

4. Courts (§ 367*) — Fédéral Courts— State Laws as Rules of Décision— 

Property Rights— Construction by State Court. 

Where, in a suit in a fédéral court, the validity of a will is put In 
Issue upon proper pleadlngs and a full record, the questions will be de- 
termined by the rules of construction, and property rights, so far as they 
are pertinent, established by the state Suprême Court in prlor Utiga- 
tlon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.* 

State laws as rules of décision in fédéral courts, see notes to Wllson 
V. Perrln, 11 0. O. A. 71; Hill v. mte, 29 C. C. A. 553.] 

5. Courts (§ 493*) — State and Fédéral— Conflicting Jurisdiction. 

In a suit in a fédéral court to establish rights and for relief in re- 
spect to a •will, it appeared that there was pênding in the state Suprême 
Court a proceeding in which the rights of the same parties, as well as 
others, were Involved. Jlelâ that, without consldering any question 
as to the efCect of such proceeding or lack of parties, in view of the fact 

♦For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the record Is IncoraRlete In the sensé that It doea nôt présent the 
.Questions in a way in whlch tbey can be determined, the bill should 
be dismlssed. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 154G-1353; 
Dec. Dlg. § 493.* 

Confliet of jurisdictlon with State courts, see note to LouisvlUe Trust 
Co. V. City of Cincinnati, 22 C. O. A. 856.] 

In Equity. Bill by Will T. Barker and others against Edwin G. 
Eastman, trustée, and others, to establish rights, and for relief in 
respect to a will. Bill dismissed without préjudice. 

Alfred S. Hayes, for complainants. 

Eastman, Scammon & Gardner and John Kivel, for respondents. 

ALDRICH, District Judge. This is a bill in equity, in which the 
plaintiffs ask to hâve their rights established and for relief, in respect 
to what is known as the "Barker will." 

[1] We take judicial notice of the fact that certain clauses of the 
will in question were considered and construed by the highest court 
of the State of New Hampshire something like 20 years ago. See 
Edgerly v. Barker, 66 N. H. 434, 31 Atl. 900, 28 L. R. A. 328. It 
appears upon the arguments that the settlement of the estate under 
the will has been pending in the probate court during the entire period 
from that time until the présent, and that the estate is still in custodia 
legis with important questions of distribution now pending before the 
Suprême Court of the state. Without discussing the abstract right 
of the plaintiffs to bring this proceeding, and looking at the situation 
from an équitable standpoint, it is difficult to see why the plaintiffs 
should seek relief in this court, unless they seek for a différent con- 
struction of the provisions of the will from that established by the 
highest court of the state in the early stages of the litigation. Indeed, 
such was the position of the plaintiffs upon oral argument. 

[2,3] The answer of Edwin G, Eastman, a trustée, under para- 
graph 6 thereof, in a sensé raises the point whether the questions 
presented by the bill are cognizable in this court or in the probate 
court and the other courts of the state. If jurisdiction were assumed, 
it is sufficient, for présent purposes, to say that there is no record 
before this court upon which any rights, in respect to the matters con- 
cerned, could be ascertained and established. We hâve no doubt of 
the proposition that as to certain matters this court would hâve in- 
dependent jurisdiction concurrent with that of the courts of the state. 

There is a good statement in Burgess v. Seligman, 107 U. S. 20, 
33, 2 Sup. Ct. 10, 21 (27 E. Ed. 359), of the relations which the state 
and United States courts sustain to each other, and to the property 
interests in disputes governed by state law. It is there said by Mr. 
Justice Bradley: 

"Ttie fédéral courts bave an indépendant jurisdiction 1b the administra- 
tion of state laws, co-ordinate with, and not subordinate to, that of tbe state 
courts, and are bound to exercise their own judgment as to the meanlng anû 
effect of those laws." 
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And in Covell v. Heyman, 111 U. S. 176, at page 182, 4 Sup. Ct. 
355, at page 358 (28 L. Ed. 390), in speaking of tlie twô courts, it is 
said: 

"Thèse courts do not belong to the same System, so far as tlielr jurisdic- 
tlon is concurrent; and, although they co-exist in the same space. they are 
independent, and hâve no common superior. ïhey exercise jurisdictiou, it 
is true, within the same territory, but not in the same plane, and, wheu one 
takes into its jurisdiction a spécifie thing. that re.s- is as unich withdrawn 
from the judicial power of the other as if it had been Carried physically into 
a différent territorial sovereignty." 

In connection with this question of independent and co-ordinate 
jurisdictions of the two courts, there must be considered the whole- 
some principles of comity which hold good, and which are partic- 
ularly emphasized by the United States Suprême Court in the case 
last referred to through the following expression: 

"The forbearance which courts of co-ordinate jurisdiction adnilnistered 
under a single System exercise towards eacli other, whereby conflicts are 
avoided, by avoiding interférence with the process of each other, is a prin- 
clple of comity, with perhaps no hlgher sanction than the utility which 
cornes from concord; but between state courts and those of the United States 
it is something more. It is a principle of right and of law, and therefore a 
necessity." 

The same idea found expression in Burgess v. Seligman, supra : 

"The existence of two co-ordinate Jurisdictions In the same territory is 
peculiar, and the results would be anomalous and inconvénient but for the 
exercise of mutual respect and déférence." 

As a resuit of the two Systems, under considérations of comity and 
public policy, and to the necessary end that there shall be but one 
rule of property rights in a state, the principle has been recognized 
that whenever property rights, and especially those in respect to real 
estate, are concerned, and when questions of construction of state 
laws and particularly statute laws, are in question, the rights are to 
be ascertained and established according to the law of the state ; and 
the rule is tmiversal that when, under an existing line of state court 
décisions, there are established rules of construction under state stat- 
utes and established gênerai rules of property which hâve been recog- 
nized as involving settled principles within the state, such construc- 
tions and such principles are accepted by the fédéral courts, so far as 
they apply themselves to questions of property in that jurisdiction. 
This is not only a proposition well established, but is one based on 
good reasons ; because, as said in Burgess v. Seligman : 

"Since the ordinary administration of the law is carried on by the state 
courts, it necessarily happens that by the course of their décisions certain 
rules are established which become rules of property and action in the state, 
and hâve ail the effect of law, and which it would be wrong to disturb. This 
is especially true vt-ith regard to the law of real estate and the construction 
of state Constitutions and statutes. Such established rules are always re- 
garded by the fédéral courts, no less than by the state courts themselves, as 
iiuthoritative déclarations of what the law is." 

[4] If, upon some subséquent record, the validity of the Barker 
will should be hère put in issue upon proper pleadings and a full rec- 
ord, it is quite probable that the questions would be governed by the 
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rule of construction and the rule of' property right, so far as they 
are pertinent, established by the state Suprême Court in 1891, rules 
of construction and rules of right which hâve stood for nearly a quar- 
ter of a century, governing not only the property involved in that dé- 
cision, but as principles governing similar questions and similar prop- 
erty rights withih the state, rather than by an independent view or by 
the law of sojne other jurisdictiori in respect to wills. 

[5] It was suggestedin argument, and the fact is conceded, that 
there is now pending in the state Suprême Court a proceeding in 
which the rights of thèse parties, as we.U as others, are involved, and 
without considering the précise efïect of such proceeding upon the 
questions presented hère, and without considering any question as to 
the lack of parties, in view of the fact that the présent record hère is 
incomplète, in the sensé that it does not présent the questions in a way 
in which they can be determined, the bill, I think.should be dismissed. 
Ordinaril|y, where there is à lack of proper record or of necessary 
parties, amendments would be allowed upon application; but in view 
of the présent situation of the litigation in the state courts, while not 
denying the right of the plaintififs, there would seem to be no équi- 
table view which should promote litigation hère through leniency in 
respect to amendments. 

Bill dismissed, without préjudice. 



SIMON et al. v. AMERICAN TOBACCO 00. et al. 

<Circuit Court, S. D. New Tork. : December 8, 1911. On Rehearing, January 

,, :2,' 1912.) 

1. Cbiminal La;W (§42*) — Xmmunitt — Vérification of Pleadings. 

Act Cong. Jnne 30, 1906, c. .3920, 34 Stat. 798 (U. S. Comp. St. Supp. 
1909, p. 1168), providlng that immunlty shall extend only to a peraon who, 
In obédience to a subpcena, glves testlmony under oath, or produces 
évidence, documentary or otherwise, under oath, does not apply to a per- 
Bon verifying a pleading, so that nelther a corporation nor an indivldual 
has any immunlty in doing so. 

[Ed. Note.— For other cases, see Crlminal Law, Dec. Dlg. § 42.*] 

2. Corporations (§517*) — Pleadings— Vérification. 

Code Clv. Proc. N. Y. § 525, subd. 1, requires the answer of a domestic 
corporation to be verifled by one of its offlcers, and section 523 déclares 
that the vérification may be omitted where the party pleading would 
be prlvileged to testify as a witness concerning an allégation denied in 
the pleading. Hcld; that whlle an offieer of a corporation may décline 
to verify its answer in an action at law in a fédéral court sitting in 
New York, whère the New York law relating to vérification of pleadings 
must be foUowed, on the ground that bis doing so would tend to in- 
crimina te him, the fact that one or ail of the corporation's offlcers would 
be incriminated if they verifled the pleading and were glven no immunlty 
did not relieve the corporation from the duty to verify its answer, since, 
under such circumstances, it was its duty to seleët or provide an oflicer 
to do so, who would not be incriminated. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2047-2051 ; 
Dec. Dlg. § 517.*] 

•For other casea see same topio & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. WlTNESSES (§ 306*) PRIVILEGE— SELE-InCKIMINATION. 

The privilège against self-inerimlnation Is Personal to a witiiess ànd 
cannot be availed of bj' a corporation, to justify witliholdlng its books. 
correspondence, and accounts, or closing the mouths of its servants 
and agents as veitnesses. 

[Ed. Note. — For other cases, see Witnesses, Cent. Pig. §§ 1058-1060; 
Dec. Dig. i 306.*] 

At Law. Action by Louis Simon and others against the American 
Tobacco Company and others. On motion to compel plaintiff to ac- 
cept an unverified answer. Denied. 

Samuel J. Rawak, for plaintiff. 

Nicoll, Anable, Lindsay & FuUer, for défendant American To- 
bacco Co. 

Goldsmith, Cohen, Cole & Weiss, for défendant Metropolitan To- 
bacco Co. 

WARD, Circuit Judge. This is an action at law under section 7 of 
the Sherman anti-trust law (Act July 2, 1890, c. 647, 26 Stat. 210 
[U. S. Comp. St. 1901, p. 3202]) to recover treble damages against 
two domestic corporations, défendants. The complaint is verified, 
and, the défendants having served unverified answers, the plaintiff 
returned them on the ground that they were not verified by an officer, 
as required by section 525, subd. 1, of the Code of Civil Procédure 
of the State of New York. The défendants now move that the plain- 
tiff be compelled to accept the answers. 

Section 523 of the Code of Civil Procédure provides that the vér- 
ification may be omitted "where the party pleading would be privi- 
leged from testifying as a witness concerning an allégation or déniai 
contained in the pleading." In an action in the ' fédéral courts the 
immunity which deprives a witness of the privilège of not incrim- 
inating himself must be given by the fédéral law. Jack v. Kansas, 
199 U. S. 372, 26 Sup. Ct. 73, 50 h. Ed. 234. 

[1] Congress in the act of June 30, 1906, bas provided that: 

"Immunity shall extend only to a natural person who in obédience to a 
subpœna glves testimony under oath or produces évidence, documentary or 
otberwise, under oath." U. S. Comp. St. Supp. 1909, p. 1168. 

This does not seem to apply to a person verifving a pleading (U. S. 
V. Sanitary Mfg. Co. [D. C] 187 Fed. 229), so that neither a cor- 
poration nor an individual bas any imrnunity if it does so. 

[2] The law of New York requiring the answer of a domestic cor- 
poration to be verified by one of its officers must be followed in the 
fédéral courts in actions at law. St. Louis Railway Co. v. Knight, 
122 U. S. 79, 96, 7 Sup. Ct. 1132, 30 L. Ed. 1077. Doubtless an of- 
ficer of a corporation may décline to verify the company's answer in 
an action at law in this court on the ground that his doing so would 
tend to incriminate him. But the fact that one or ail of the officers 
of the Company would bè incriminated if they verified the answer 
and are given no immunity will not relieve it of the requirement that 
its answer must be verified. It must sélect an officer to do so who 

•For other cases see same topic & S numbee In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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■\yill not t)e incriminated, and if there is no such officer must provide 
ohe, ■ ' . 

The practice does prevail in the state courts of New York to serve 
unverified answers of corporations in libel cases, though the com- 
plaint is verified. There are but two décisions on the subject, and 
they are at Spécial Term, one in 1888, Gofï v. Star Printing Co., 21 
Abb. N. C. 211, and Batterman v. Journal Co., 28 Mise. Rep. 375, 59 
N. Y. Supp. 965, in 1899. This practice enables the corporation to 
deny as matter of pleading, and so to compel the plaintiff to prove, 
what it might hâve to admit if its answer were verified. 

[3] But the Suprême Court of the United States, in Haie v. Henk- 
el, 201 U. S. 43, 70, 74, 26 Sup. Ct. 370, 50 L. Ed. 652, and Wilson 
V. United States, 221 U. S. 361, 382-384, 31 Sup. Ct. 538, 55 L. Ed. 
771, has held that the privilège against self-incrimination is personal 
to a witness and cannot be availed of by a corporation so as to with- 
hold its books, correspondençe, and accounts or to close the mouths 
of its servants and agents as witnesses. Obviously, if corporations 
could do this, they vcould be enabled entirely to defeat investigations 
under the interstate commerce act and the Sherman anti-trust law, 

The motion is denied. 

On Rehearing. 

A rehearing of the motion to compel the défendants to serve a 
verified answer has been granted at their urgent solicitation. I will 
consider first certain criticisms upon the opinion heretofore handed 
down before reconsidering it on the merits. 

It is intimated by défendants that the court's suggestion that a cor- 
poration which has no officer who can verify its answer without tend- 
ing to incriminate himself, artd who is willing to do so, should elect 
one who can is immoral. Why? It can hardly be assumed that a 
corporation in such case (which, indeed, is very hard to imagine) ought 
to submit to a judgment by default if it has a défense- On the con- 
trary, it would seem to be clearly its duty to elect an officer who can 
verify its answer without incriminating himself. 

Next, they say that such an officer would be a dummy, elected to 
deceive the court and évade the law. I assume exactly the contrary, 
namely, that such an officer is elected because he can verify without 
incriminating himself, and that the corporation will riot ask him to 
verify a false answer, and, that if it does,. he will refuse to do so. 

Another criticism made is that the by-laws of the corporation may 
not enable it to fill a vacancy. There may be such a corporation, but 
I will not make my décision dépend upon such an assumption. 

Reconsidering the décision ori_its merits, the custom stated in the 
défendants' affidavits that unverified answers of corporations in libel 
sUits are accepted by practitioners in New York City dépends upon 
the décision made at Spécial Term in 1888 in the case of Gofï v. 
Star Printing Co., 2rAbb. N. C. 2ll. This case is not binding 
even on any court of the state of New York, and of course is not 
binding on the fédéral courts, wHich follow only the décisions of the 
highest state tribunals in construing state statutes. What I am bound 
to follow uader section 914, U. S. Rev. Stat. (U. S. Comp. St- 1901, 
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p. 684), in this case, is the provision of section 523 of the Code of 
Civil Procédure that : 

"Where a pleading Is verlfied, each subséquent pleading, except a demur- 
rer. on the gênerai answer of an infant by his guardlan ad liteni, must aiso 
be verlfied." 

This, it may be said in passing, is a wise and bénéficiai requirement, 
intended to bring out the truth of every controversy in the very first 
statement; allégations of the complaint not denied being admitted. 

The next two provisions involve substantive law. They are: 

"But tbe vérification may be omltted, in a case where It Is not otherwlse 
speeially prescribed by law, where the party pleading would be privileged 
from testifying, as a witness, concerning an allégation or déniai contained 
in the pleading. A pleading cannot be used, in a criminal prosecution against 
the party, as proof of a fact admitted or alleged therein." 

As to the extent of the privilège against incrimination and the ex- 
tent of immunity conferred upon witnesses, I am bound to follow 
the fifth amendment to the Constitution of the United States, the 
acts of February 25, 1903, 32 Stat. L. 903 (U. S. Comp. St. Supp. 
1909, p. 1142), and June 30, 1906, 34 Stat. L. 798, and the décisions 
of the Court of Appeals of this circuit and of the Suprême Court of 
the United States. 

The laws of the state of New York confer no sufficient immunity 
upon witnesses in respect to testimony which may incriminate them 
and the laws of the United States conferring immunity to persons 
testifying in connection with the interstate commerce law and anti- 
trust law does not extend to the vérification of pleadings. 

The décision in the Goff Case, supra, seems to me either to hold 
that corporations are entitled to the privilège against self -incrimination 
or to extend the personal privilège of an oiïicer of a corporation to 
the corporation itself, most likely the former, as it permits the cor- 
poration to serve an unverified answer without any proof whatever 
that none of its officers can verify the answer without incriminating 
or tending to incriminate himself. 

On the other hand, the décisions of the Suprême Court of the 
United States are directly to the contrary. Haie v. Henkel, 201 U. S. 
43, 70, 78, 26 Sup. Ct. 370, 50 L. Ed. 652, a case arising under the 
anti-trust law, and Wilson v. United States, 221 U. S. 361, 382 to 388, 
31 Sup. Ct. 538, 55 L. Ed. 771, a criminal case, if I tuiderstand them, 
hold distinctly that a corporation has no privilège against self-incrim- 
ination under the fifth amendment to the Constitution, and that its 
ofiicers and employés cannot set up their personal privilège for its 
benefit. This being what the défendants are trying to accomplish in 
this case, the motion is denied. 
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WARSAW-WILKINSON CO. v. EXCHANGE MUT. FIRE INS. 00. 

(Circuit Court, B. D. Pennsylvania. December 14, 1911.) 

No. 560. 

Insubancb (§ 173*) — Mutual Policy— Construction. 

A mutual fire poltcy provided for paymeiit of such charges as mlght 
be levied by the board of directors against the insured or the deposit 
made thereunder and tbe deposit of §102.73 in casti as security therefor, 
and in considération thereof, insured certain iJroperty, real and Person- 
al, "to an amount lïot' exceeding $7,500." It also provided tliat, if a 
deposit should be less' than, tlie premluni payable on the property for the 
amount of Insurance nanied at the rate eharged by the majority of stock 
companies engaged in the fire insurance business in the locality in which 
the risk was situated, then it was agreed that the amount of insurance 
should be reduced pro rata. The insurance under the policy was flgured 
at the rate of $1.29 per $100 on the building and $1.42 on contents, but 
the cOmpany proved that a majority of stock companies engaged in the 
fire insurance business in that locality eharged $1.84 per $100 on the 
buildings and $2.09 on the. contents. Held that, under the réduction 
clause, défendant was only bound to pay on the basis of such an amount 
of insurance as plalntifFs deposit would purchase at the stock compa- 
nies' ratés so proved. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 358 ; Dec. Wg. 
§ 173.*] 

At Law. Action by thé Warsaw-Wilkinson Company against the 
Exchange Mutual Fire Insurance Company. Judgment for plaintiff 
for interest on an amount tCndered. 

See, also, 181 Fed. 330, 104 C. C. A. 518. 

Rudolph M. Schick, for plaintiff. 
H. B. Gill, for défendant. 

J. B. McPHERSON, District Judge. The parties hâve agreed to 
try this case before the court without a jury. I find the facts to be 
as f ollows : 

In December, 1907, the plaintiff held a policy issued by the défend- 
ant (hereinafter called the "Company") which would expire on Janu- 
ary 5, 1908. On December 20th the company wrote to the plaintiff, 
offering (and inclosing for acceptance) a renewal policy to January 
5, 1909. This policy is dated Decembet 19, 1907, and is hereby made 
a part of this finding. It calls for "the payment of such charges as 
may be levied' by the board of directors against the assured or the 
deposit made hereunder, and the deposit of the sum of $102.73 in 
cash as security therefor;" and in considération thereof, and of the 
varions stipulations in the policy, offered to insure certain property, 
real and personal, "to an amount not exceeding $7,500." It was 
agreed at the trial that the policy thus offered contained no co-insur- 
ance clause, and it also appears from inspection of the writing that 
the deposit asked for was, as already stated, $102.73. The policy also 
contained, then and at ail times thereafter, as one of its stipulations, 
the clause that bas given rise to the présent controversy: 

"If the deposit made by the insured at the time this policy is issued should 
be less than the premium which would be payable on the property hereby 

•For other cases see same toplc & i numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Insured for the amount of Insurance above named at the rate charged by the 
majorlty of the stock companies engagea in the flre Insurance business in the 
loeality In whieh this risk is situated, then it is understood and agreed that 
the amount of insurance contracted for herein, and ail claims for losses 
thereon, shall be reduced pro rata on the seyeral and separate items thereof. 
♦ « ♦ " 

The policy was not acceptable to the plaintiff, and was returned 
under date of Dtecember 23d, with a statement of the reason for de- 
clining it: 

"We are returning the bill and policy as we note you hâve made it out on a 
basis of 100 per cent. We wish this made out on an 80 per cent, basis, as ail 
our other polic-ies are made out in that way, and we présume your bill for the 
amount will be reduced in proportion." 

This "basis of 100 per cent." meant that, if the whole amount of 
insurance on the property covered by the policy should at the time of 
a fire be less than 100 per cent, of the actual cash value of such prop- 
erty, the Company should only be liable for such portion of the loss 
as the amount insured by its policy shoUld bear to 100 per cent, of 
such actual cash value. 

The Company replied on December 26th, stating : 

"In accordance with your request we hâve changed the eo-insurance clause 
from 100 per cent, to the 80 per cent, clause, and return you herewith policy 
No. 50,159, whlch we trust you will now flnd in order." 

The eilïect of this was to substitute 80 per cent, for 100 per cent, in 
the provision just referred to. 

In the same letter the company added : 

"In order that our records may be correct, we ask you to advise us the 
rate which the stock companies are cbarging you per thousand with the 80 
per cent, clause. If it is not in accordance with our policy, proper changes 
will be immediately made." 

It is évident from this letter that the stock rates being charged on 
this risk were not then known to the company, and therefore that the 
proper amount of deposit was still to be determined. On December 
27th the plaintifï replied, as f ollows : 

"In reply to your favor of December 26th, we are sending you a policy for 
$1,000 made by the Caledonian Insurance Company, * * * on which 
you will see the rate charged. Please return the same with correeted bill," 
etc. 

The Caledonian policy was only on the building; the rate being 
$1.29, and on December 30th the company replied: 

"We bave your favor of the 2Sth inst. Inclosing Caledonian policy covering 
your building at Warsaw, New York, and note that the rate on this building 
is 1.29. Upon referrlng to our records we flnd that the rate on the building 
under our policy was 1.29, and on contents 1.42. Has the rate on the con- 
tents been reduced? If the rate on the contents of the building has been re- 
duced from 1.42 to 1.29, we ask you to return our policy 50,159 in order 
that the deposit thereunder may be correeted." 

This letter was not answered promptly, and on January 6, 1908, the 
company wrote again: 

"Will you not give us the information asked for in our letter of December 
30thî We flnd that the rate under our policy was 1.29, and on contents 1.42. 
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Has the rate upon your contents been 'reduced ? If so, wlll you not return 
the policy a3,159 In order that we may make the proper corrections." 

Thereupon, the plaintiiï replied immediately : 

"In rbferélicé to abOTè we flnd the tete is as you state, 1.29 on buildings, 
1.42 on contents." 

Up to this time, the plaintiff hâd pâi'd no money, made no deposit, 
and had not aécëpted the policy. In this state of afifairs the plaintiff 
wrote on February 28th : 

"We inclose check for $102.78, and policy No. 50,159, $7,500 on our build- 
ings, machinery and pattenis. We wrote you on the 23rd ultime (evidently 
meanlng Dec. 23) àsking you to put it on an 80 per cent, basis, which you did. 
Slnce then we hare changed back our policles to the 100 per cent, basis and 
return you the policy to be put back where, you originally made it. We regret 
very much the unnecëssary trouble we haVe given you in this matter, but we 
feel that the présent arrangement will be much more satisfactory to ail eon- 
cerned." 

On March 2d the company acknowledged receipt of the check, and 
added: 

"In accordance with your request we bave changed your policy 50,159, at- 
taching the 100 per cent, clause. We trust the policy wlll now be found in 
order. Shouîd you désire any further changes made, advise us and we will 
give same our immédiate attention." 

On the surface of this correspondence the parties appeared to hâve 
reached a common ground, and to hâve agreed finally on a contract, 
but there seems still to hâve been a misunderstanding, for on Mardi 
31st the plaintiff wrote as follows: 

"We wrote you February 20th (this no doubt means February 28th) re- 
turning policy 50,159 for $7,500, and asklng you to write it stralght 100 per 
cent, insuranoe instead of 80 per cent, co-insurance. We note that instead 
of writing it the way we intended, you hâve writteu it 100 per cent, co-insur- 
ance. We certalnly did not return the policy to bave it made less valuable. 
We Inclose the policy again, and request you to write it stralght Insurance." 

Thereupon the company replied on April 2d : 

"We bave your favor of the 31st ult. returning policy 50,159 for $7,500. 
We hâve iilaced new form on this policy omitting the co-insurance clause 
entirely, which we trust is in accordance with yoùr désire. 

"Will you kindly advise us if you are carrying any Insurance with the co- 
insurance clause?" 

The contract was therefore agreed upon at last, and by its express 
terms it provided inter alia as above set forth — that, if the deposit 
made by the insured should be less than the premium for which the 
amôunt insured could be obtaîned from the majority of stock com- 
panies doing a fire insurance business in Warsaw, the amount in- 
sured by the company's policy should be proportionately reduced. 

A fire occurred on August 27th, and proofs were made and ac- 
cepted. The company admitted liability for $1,721.72, and paid that 
sum after the présent suit was brought. The plaintifï sued for $2,- 
505.68, and the question is whether under the terms of the policy the 
company was liable in the larger amount. The answer dépends on 
the proper construction of the clause just referred to, and this I think 
is no longer open for discussion in view of the décision of the Court 
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of Appea's for this circuit iti Exchançe Mvitual Insurance Co. v. War- 
saw-Wilkinson Co., 181 Fed. 330, 104 C. C. A. 518. It was there 
held: 

"This was an action on a flre iuKurau'-e iwlicy (or iST.SOO. The value of 
the property insured was $"î.'i.OOO, aud tlie loss was $12,000. distributed in 
varlous amounts over rlie buildins^ and It contents; the total insurance be- 
ing some^l9.800, and the defendarit's share, on the hasis that the policy held 
good for the face of it, liciug $2, .505. 58, for which auiount suit was brought. 
The defeuûant disputes ils liability for this aniouut, and contends that it is 
only liable for .$1,7:21.721; tiiere béing a clause in the policy hy whieh the 
auiount for which it was written was to be reduced under certain circum- 
stances, which clause it Is claimed is operative hère, and reduces the policy 
to $5,158,1 inst'eadof ,$7,500, with a correspouding réduction in the amount 
due on it. Thç, Company is a niutual conipany, and the insurance was. ef- 
f ected by the deposit of $102.73, by way of preniium, and the agreement on 
the part of the Insured to pay sueh charges as might be levied by the di- 
rectors against It. And, the clause having evidently been inserted In the 
policy for the protection of the coiupauy against too low a rate, the ques- 
tion hère is the construction to be given to it, and whether a case is made 
out wlthin it. 

.' * « * rjujg clause in contre versy in terms provides for a réduction of 
liability from the amount for which the policy is written upon certain specl- 
fied conditions ; thèse conditions in substance being that, if the deposit made 
by the insured by way of premium, at the time of taking out the insurance, 
is less than would be payable on the property insured, for the amount of in- 
surance named in the policy, at the rate charged by a majority of the stock 
companies engaged in business, in the locality of the risk, then the amount 
of insurance contracted for is to be reduced proportionately. The insur- 
ance, in other words, is to be put on a stock eompany basis, as determined 
by the rate charged by a majority of such companies doing business in the 
vicinity. The criteribn of this is the stock eompany rate there in vogue, on 
the same klnd of property, and not the average on ail classes without regard 
to the nature of the risk, as held by the court below, which is a clear de- 
parture from the terms of the policy. It is only hy taking the stock eompany 
rates on simllar property in the neighborhood that it can be determined what 
the stock Company rate would be on the property insured, which rate by 
comparison is to décide the extent of liability on the policy; the agreement 
being that, if the deposit made by way of premium is less than this. there 
shall be a corresponding réduction. Expressed briefly, the deposit made was 
to pay for the same amount of insurance that it would hâve bought on the 
property insured from the majority of the stock companies having risks in 
that locality, and no more than that, notwithstandlng the amount for which 
It was written. And this could only be judged by the rates charged by such 
cornpanies on the same kind of property. There is no ambiguity in this. nor 
does it read into the policy limitations not found in it. It is slniply taking 
the policy as it stands, and giving it its natural, not to say unavoidable, con- 
struction." 

The Court of Appeals then turned to the question whether the com- 
pany's afSdavit of défense was sufïicient, and said : 

"This being so, the affidavit of défense was sufflcient, and judgment could 
not rightly be given In the face of it for more than was there aduiitted. Pur- 
Buiug the terms of the policy, it was there expressly averred, that: 

" 'The deposit of $102.73 made by the plaintiff was less than the premium 
which would be payable on the property insured by the policy sued on for 
the amount of Insurance named therein at the rate charged by the juajority 
of the stock companies engaged in flre insurance business in the locality in 
which the risk was situated.' 

"Not stopplng with this, It was further averred that the $102.73 deposlted 
by the plaintiff was at the rate of $1.29 per $100 of insurance on the build- 
ings, and $1.42 on the contents, and that the rates charged liy a majority of 
the stock companies engaged in the flre insurance business in that locality,. 
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wheû the polioy was Issued, was $1.84 per $100 for like Insurance on such 
buildings, and $2.09 on, the contents; thèse, as It Is sald, being the rates 
chargea by suth éotopanles for slmllar Insurance upon the rlsk expressed in 
the policy in suit, which reduced accordingly the amount of Insurance con- 
tracted for, the total amount of Insurance upon this basis for which the de- 
fendant was liable being $5,158, and its proportlonate amount of the loss in- 
curred being $1,721.12, which sum it was at ail times willing to pay, con- 
stituting as it dld the amount for which alone it was liable. The défendant 
in thèse averments brought itself squarely within the cause of the policy 
Invoked, by. which, as we construe It, it was protected from any larger 11a- 
bility than it admitted, and it was error therefore to give judgment for more 
than that." 

Thèse averments of the affidavit of défense hâve now been proved, 
and I find the fact to be that ail the stock companies in Warsaw had 
éStablished a rate upon this very, property of $1.84 upon the building 
aiîd $2.09 on the contents. At this rate, the deposit of $102.73 would 
hâve purchased not $7,500 ofinsurance, but $5,158 only, and the com- 
pany's share of the loss is therefore $1,721.72, and nùt $2,505.58. 
The évidence at the trial not only compiles ^Yith the test established 
by the Court of Appeals—^"the stock company rate there. in vogue on 
the same kind of property * * * the stock company rates on 
similar property in the nëighbôrhood * * * the rates charged 
by such companies on the same kind of property" — but goes further, 
and proves the stock company irates on the précise property owned by 
the plaintifï. As it seems to me, this is décisive, and I need only add 
that if the company had pâid principal and interest it would now be 
ehtitled to, judgment. Having paiçi the principal only, it is still liable 
for interest, and judgment for the proper amount may therefore be 
entered in favor of the plaintiff. 



MINE HILL & S. H. H. 00. y. McCOAOH, Colleetorof Internai Revenue. 
(Circuit Court, E. 0. Pennsylvania. Jauuary 2, 1912.) 

No. .I:,4a4.. 
Internai, Revenue (§ 9*) — Coeporations— Raileoads Undbe Lease — "Ew- 

GAQED IN B.USINESS." 

Where complainant rallroad company, after opéra ting its railroad for 
a number of years, In 1896 leased its property and franchises for 999 
years at a specified rent, and sînce that time merely malntained a cor- 
porate existence, received the rents, and dlstrlbuted them among its 
stockholders, and only had an office and such employés as were necessary 
to maintain such corporate existence as required by the lease, and to 
receive and distribute the rent, It was not "engaged in business," with- 
in the corporation tax law of 1909, and was therefore not liaWe for 
corporation taxes thereunder, notwithstanding the lease provided for 
termination and irecovery of the property In case of the lessee's default, 
etc. 

[Ed. Note. — For, other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2392-2394; 
vol. 8, pp. 7649-7651.] 

*For other cases see same toplc & § nUmbeb in Dec. £ Am. Dtgs. 1907 to date, & Bep'r Indexes 
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Action by the Mine Hill & Schuylkill Haven Railroad Company 
against William McCoach, Collector of Internai Revenue, to recover 
corporation taxes paid for the years 1909 and 1910. On rule for 
judgment for want of sufficient affidavit of défense. Rule absolute. 

Eli Kirk Price and George Wharton Pepper, for plaintiff. 
Jasper Yeates Brinton, Asst. U. S. Atty., and J. Whitaker Thomp- 
son, U. S. Atty., for défendant. 

J. B. McPHERSON, District Judge. The only question presented 
by this rule is whether the plaintifï was actually "engaged in business" 
during the tax years of 1909 and 1910. If it was so engaged, it was 
subjéct to the corporation tax law of 1909, and the payments exacted 
for thèse years cannot be recovered. If it was not so engaged, the 
act of 1909 did not apply, and the payments should be refunded. 

The business that the plaintifï was created to do was the construc- 
tion and the opération of a railroad. The state of Pennsylvania gave 
it a charter in 1828 (P. L. 205), under which the road was built and 
for many years was operated. In 1896, however, the Philadelphia & 
Reading Railway Company leased the plaintifif's property and fran- 
chises for 999 years at a specified rent, and since that time the plaintiff 
bas merely maintained a corporate existence, received the rents, and 
distributed them among its stockholders. In substance, it did nothing 
else in 1909 and 1910, as will appear, I think, by the following quota- 
tion from the collector's affidavit of défense: 

"That the plaintiff corporation keeps and maintains an office for the trans- 
action of its business at 119 South Fourth Street, in the eity of Philadelphia, 
and did keep and main tain said ofiiee during the years 1909 and 1910. 

"ïhat the plaintiff has continuously, since the date of the agreement be- 
tween the plaintiff and the Philadelphia & Reading Railway Company, made 
the 31st day of December, 1896, set forth in plaintlff's statenient of claim 
as 'Exhibit G,' maintained its corporate existence and organization by the 
annual élection of a président and board of managers, and the said board 
of managers has annually since the said date elected a secretary and treas- 
urer of the said corporation. 

"That under the said agreement the plaintifï is obliged during the term 
thereof to maintain its corporate existence and organization, and at ail times 
and from time to time during the continuance of the said terra, when re- 
quested by the Philadelpliia & Reading Railway Company, to put in force 
and exercise each and every of its corporate powers and do each and every 
corporate act necessary to enable the Philadelphia & Reading Railway Com- 
pany to enjoy, avail itself of, and exercise every right, franchise, and priv- 
ilège in respect of the use, management, maintenance, reuewal, extension, 
altération, or improvement of the premises demised, and the business to be 
there carried on by the said Philadelphia & Reading Railway Company. 

"That the plaintiff, through its ofKcers, receives annually from the Phila- 
delphia & Reading Railway Company rental in a flxed sum sufficient to 
guarantee a reasonable dividend upon its capital stock. 

"That, under its agreement with the Philadelphia & Reading Railway Com- 
pany, it préserves the right and power of taking back for opération its said 
property unimpaired whenever the Philadelphia & Reading Railway Com- 
pany shall violate the covenants of said agreement. 

"That through its ofiicers it receives annually sums of money as interest 
on deposits and maintains a contingent tund, from which it also receives 
annual sums as dividends. 

"That the plaintiff, through its ofticers, made returns of its annual net 
income for the years ending December 31, 1909, and December ,31, 1910, 
copies of which are hereto attached and œarked Exhibits 'A' and 'B.' 
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"That, as appears by the said returns, it did lay out and expend therefrom 
during -tlje; years aforesald certain ainounts t'or the ordinary and necessary 
expenses of the maintenance and opération of the business and properties of 
the corporation ; that is to say, salaries of its ofiicers and clerks and the 
expense of maintaiuing its office and keeping up the activities of its corporate 
existence. 

"That it has, diu'ing the years aforesaid, kept and maintained at its offi- 
ces its Stock books for the transfer of its ca])ltal stock. That during the said 
years its capital stoclt has been bought and sold upon the market, and the 
shares so boiight and sold hâve been transterred upon its said stock books. 

"That the plaintifC, although it has leased its railroad and other property 
nientioned in the said agreement, lias therefore never gone out of business 
in connection with its property, uor disqualitied itself from any actlvity un- 
der its charter in respect thereto." 

Clearly, I think, the act of 1909 does not tax a corporation merely 
because it elects officers annually, keeps books for the transfer of its 
stock, and pays its clerks and its office expenses ; nor even because 
it has capital stock and owns money in bank on which it receives the 
ordinary interest paid to depositors. It may hâve, or it may do, ail 
this without beingsubject to the act, for the indispensable foundation 
of the tax is the doing of corporate business. The tax is not upon 
property, but is "a spécial excise tax with respect to the carrying on 
or doing business by such corporation" ; and therefore, if no corporate 
business is. donc, no excise can be laid. It is not a décisive test of 
doing such business, I think, that the corporation may possess unused 
powers, which, if used, might mark it as engaged in the corporate 
activity it was chartered to perform. If it does not in fact use thèse 
powers, it does not do business during the period of disuse, although 
it may hâve the capacity to do it at some time thereafter. For ex- 
ample: It is urged by the government that the plaintifï was doing 
business in 1909 and 1910, because the lease to the Reading Railway 
Company contains the foUowing paragraph : 

"The Mine Hill Company shall and will, during the term hereby deniised. 
niaintaln its corporate existence and organizatioii, and at ail times, and froni 
time to time, during the continuance of the said term, when requested by 
the Railway Company, its successors or assigna, shall and will put in force 
and exercise eaeh and every corporate power, and do each and every cor- 
porate act which the Mine Hill Couii)any might now, or may at any time 
hereafter, lawfully put in force or exercise to enable the Railway Company 
to enjoy, avail itself of, and exercise every right, franchise, and privilège 
in respect of the use, management, maintenance, renewal, extension, altéra- 
tion, or improvement of the premises hereby deniised, or Intended so to be, 
and of the business to be there carried on; the Railway Company agree- 
Ing to indemnify aud save harmless the Mine Hill Company against ail loss, 
expense, damage, or liability for such exercise of corporate powers or per- 
formance of corporate acts, when exercised or done at the request of the 
Railway Company." 

The only corporate power under this paragraph that is referred to 
by the government is the power of eminent domain, and, if it be con- 
ceded for présent purposes that such power may still be possessed by 
the plaintifï, there is no suggestion that it has been used since the 
lease was made, and especially there is no suggestion that it was used 
during the tax years in question. If it should never be used, is the 
plaintifï nevertheless "engaged in business" now, and will it be so en- 
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gaged throughout the whole term of the lease, merely because it holds 
uiiused power that the state has not permitted it formally to transfer? 
The défendant points also to the sixth paragraph of the lease: 

"That if the Kailway Company shall nuike default in tUe payiueut of the 
rent hereby resorred, or in aiiy of tlie j)ayiuents lierein coveiiMUted to be made 
by it, for a period of thirty days after the saine shall hâve iHicoine due and 
siiall hâve beeu deuianded from it in writiii.ir by the Mine Ilill ('onipany, or 
shall fail to keep harmless the Mine Hlll Company, as hereiu eovenanted, 
after notice, it shall and may be lawtul for the Mine flill Company to dé- 
clare this lease forfeited and at an end, and to re-enter and repossess the 
whole of the denilsed premises as of its first and former estate ; but such 
re-entry and repossession shall not relieve the Itailway Coni])auy from lia- 
bility to the illue Ilill Company, its successors or assigns, for ail arrears of 
rent due and unpaid at the time, and for ail damages resulting from the 
breaeh or breaches of covenant by the Ilailway Company." 

But this is merely a contingent right to take back the property and 
operate it again. If the contingency should never happen, must it 
nevertheless be decided that the plaintifï is doing corporate business 
now, and will be doing corporate business hereafter for (say) 998 
years from 1896, because there is a possibility that it may be obliged 
to retake possession at the end of that period, and operate the railroad 
for the remaining year of the term ? 

I am not considering the effect of tricks or devices to escape taxa- 
tio,n by collusive transactions. This is a bona fide lease, made years 
before the act of 1909 was passed, and under it the plaintifï has in 
fact gone out of business by the direct permission of the state Légis- 
lature and is now living upon its income. Its life is continued, for 
a landlord must be alive ; but it has no longer the power to operate 
a railroad — that being the only kind of corporate business it was 
created to transact — and, while it still retains one power and one con- 
tingent right, it has not exercised the power for 15 years, and may 
never exercise it, and the contingency has not yet happened, and may 
never happen. If the power or the right should be exercised here- 
after, the government would not be foreclosed by this décision from 
asserting that the corporation was once more "engaged in business." 
For the présent, it seems to be enough to say that the Reading Rail- 
way, and not the plaintifï, is doing the corporate business originally 
intrusted to the plaintifï, and presumably is also being taxed for carry- 
ing it on. It seems hardly possible that both corporations can be 
taxed in respect of transporting the same freight and the sanie pas- 
sengers. In my opinion, there is no essential différence between this 
case and Zonne v. Minneapolis Syndicate, 220 U. S. 187, 31 Sun Ct 
361, 55 L. Ed. 428. 

The rule is hereby made absolute, and the clerk is directed to enter 
judgment in favor of the plaintiff for want of a sufficient aïfidavit 
of défense. (Exception to the défendant.) 
192 F.— 43 
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ORANGER et al. v. PROVIDENCE-WASHINGTON INS. CD. 
{District Court, S. D. New York. November 9, 1911.) 

1. Shipping (§ 39*) — Chabtee— Construction. 

A charter party for the carriage of a cargo of lumber "dressed to 
size," providing that freight should be paid on the basis of standard 
cross-ties of glven slze, did not authorize tlie charterer .to assume that 
rough cross-ties were meant, and to add in loading to the quantity of 
lumber shown by the bill of lading a pereentage equal to the différence 
between a dressed and rough tie, and such understatement of the car- 
go, without the knowledge of the master, was a fraud on both the own- 
er and insurer. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. §§ 141-148; Dec. 
Dig. § 39.*] 

2. Insurance (§ 476*) — Marine Insukanok— Effect of Understatement of 

Cargo by Charterer in Bill of Lading. 

Where charterers intentionally and in accordance with their custom 
understated the amount of a cargo of lumber in their blU of lading, 
whlch fact was material to the risk of an insurer of the cargo as shown 
by its testimony that, if it had been known, the risk would not hâve 
been accepted, and during the voyage it became necessary to jettison a 
part of the deck load, as claimed, because such understatement induced 
the master to load an excessive cargo which rendered the vessel un- 
seaworthy, the charterers were at least limlted, as against the insurer, 
by the quantity stated in the bill of lading, even if the policy was not 
wholly avoided, and cannot recover on the policy, which did not eover 
a loss of less than 5 per cent., where the cargo delivered was within 5 
per cent, of the quantity called for by the bill of lading. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 476.*] 

In Admiralty. Suit by Harvey Oranger and Charles E. Lewis 
against the Providence-Washington Insurance Company. Decree for 
respondent. 

This is a libel In personam against the uuderwrlters for the value of part 
of a cargo of dressed yellow pine lumber shipped on the schooner Wellfleet 
from Savannah, Ga., on Octoter 23, 1908, bound for Norfolk News, whlch 
was jettisoned on October 30, 1908, through stress of weather. The lost 
property was part of a deck load in ail consistlng of about 125,000 super- 
flcial feet. The underwriters concède the loss, the stress of weather, the 
amount of lumber shipped, and of that delivered. Their défense is based 
on the fact that the amount put into the bill of lading by the assured was 
483,807 feet, instead of the actual amount, 518,000 feet, their theovy being 
that the extra load so shipped without informlng the master rendered the 
ship unseaworthy, affected their right of gênerai average in subrogation, 
and, the practice being customary with the assured before the loss was un- 
derwrltten, that the existing intention so to understate the cargo was a 
fraudulent suppression of a fact material to the loss. 

When lumber is dressed as in the case at bar, it will pack much more 
compactly in a shlp's hold than when rough, and this the assured asserts 
to be the basls of a custom, not only their own, but of the trade generally, 
not to State in the bill of lading the actual footage as it is, but to reduce 
it to the footage of the same amount of rough lumber af ter it should be 
"dressed," as hereafter stated. The existence of such a custom the re- 
spondents dispute, except in so far as the libelants hâve personally practiced 
it in former cases. 

The charter party between the owners and the libelants provided that 
the freight should be paid upon the basis of standard ties of glven size, but 
no such ties were In fact shipped. Freight was paid upon ail the lumber 
actually delivered by calcula ting the actual footage, and then dlvlding that 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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amount by the footage of a standard tie. No attention was pald at that 
tlme to the amount stated In the blU of ladlng. The master knew nothing 
of the extent of hls aetual cargo, except as he was Informed by the bill of 
lading, and as he might Infer from the gênerai appearance of his ship. 
The largest cargo which he had formerly carrled was about 505,000 feet of 
dry cypress, whlch Is a llghter wood than yellow plne not dried, such as 
he carrled on the voyage in question. The largest cargo of green and dry 
timber which he had ever formerly carrled was 483,000. In his judgment 
hls shlp was unseaworthy when loaded with 518,000 feet of green yellow 
plne. Lumber Is sold to the consumer in several ways, It is sold "rough," 
in whlch case the buyer gets the aetual footage which he orders and a lit- 
tle more, because the lumber Is eut a llttle larger than the required size, 
so as to allow for slight variation of the saw. Thls allowance is not, how- 
ever, enough to make up for the loss in planing. It Is also sold "to be 
dressed," in which case the buyer gets actually a smaller footage than he 
orders, because It Is planed ofE by the seller from the size as ordered be- 
fore delivery, and the planing reduces the size. It is sold "dressed to size," 
in whlch case It is orlglnally eut In larger dimensions than as ordered, but 
is planed down by the seller, so that the buyer gets the fuU footage re- 
quired in his order, but pays a somewhat hlgher priée per foot. The or- 
der of the case at bar was of the last klnd and the lurriber was planed. 

Hyland & Zabriskie, for libelants. 
Harrington, Bigham & Englar, for respondent. 

HAND, District Judge (after stating the facts as above). [1] 
The first question is of the supposed fraud practiced on the 
master by the bill of lading. The explanation of Hancock, one 
of the libelant's witnesses, is as follows: The standard of meas- 
urement was in rough cross-ties which, if shipped in fact, would 
hâve been larger than their aetual measurement in inches. The 
ship therefore would carry more footage than was represented in the 
measurement. Dressed lumber, however, measures exactly, and, if 
the footage of dressed lumber had been converted into cross-ties, it 
would represent an aetual footage of rough cross-ties greater than 
what the ship carried in fact. In order, therefore, to convert the 
footage in dressed lumber into an équivalent in rough cross-ties, it 
was necessary to reduce it by such an amount as would in the aggre- 
gate correspond to the aetual excess of lumber in the rough cross-ties 
beyond their measurement in feet. This the libelants did, so that the 
aetual footage, which would be contained in 10,842 rough cross-ties, 
was the same as the footage of dressed lumber in fact carried, though 
the measured footage of the cross-ties is less than that of the dressed 
lumber. 

There are two answers .to this : First, that rough cross-ties do not 
contain the extra footage which Hancock asserts; for, as Stroock 
says, when lumber is sold "rough," the excess is not enough to allow 
for planing to the size ordered, but only for variations in sawing. 
The allowance actually made was a planing allowance which is greater. 
Moreover, the argument is itself unsound, because it implies that al- 
though the charter party contemplated a cargo of dressed lumber, 
and fixed the unit of measurement in feet, the charterers assumed that 
they might treat the unit as though it were a rough measurement. 
Their contention was that the charter party meant to ship dressed 
lumber upon the measurement of rough lumber, because the unit was 
a rough unit. However, in using the unit of a standard cross-tie, I 
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thifik tliey were assuming a cross-tie of the kind of lumber which 
the ship was to carry, which vvas dressed lumber, and that the owners 
had no intention because they iised that standard of allowing the 
chartereir to slip in a greater footage on the theory that the lumber 
although dressed was to be measured as though rough. 

Nevertheless there is a plausibility in slich a contention that would 
make me hesitate to call it fraudulent, were it not that in settling with 
the owner the libelants insisted upon nothing of the sort, but paid 
upon the actual footage as converted into standard cross-tie units, 
without including for any excess: Further, their practice was not 
confined to cases where the f reight was based upon such units, but 
they assert that they always understated the footage of dressed lum- 
ber. Now there was no color of any kind for such a practice as that. 
It is true that, when lumber is sold "to be dressed," it is shipped at 
a higher footage than the buyer actually receives, but that is just the 
opposite of what the libelants did hère. There is not the faintest 
justification in any custom for understating the àctual footage when 
it is dressed lumber. Stroock, the other witness, abandons any sub- 
tlety about cross-tie measurement, and says quite frankly that they 
adopted such a practice because the ship could fill so much more 
compactly with dressed lumber than with rough, that the owner was 
getting a great deal of advantage from that kind of cargo. This 
ignores that the owner bargained for a dressed cargo, and presumably 
made his price with any such advantage in mind. It would justify 
any deceit if the charterer thought the charter pafty favorable to the 
owner. 

There was some question raised of the existence of such a custom 
in charter parties, but several reputable merchants swore that nothing 
of the sort existed, except as any dishonest practice in any trade might 
exist, and I conclude that there is no such gênerai custom. I hâve 
been at some pains to state thèse facts, since the conclusion I must 
arrive at is that the practice is dishonest to the owner, and, even if 
it were a custom, would be unlawful. It is urged that the owner 
eventually got his whole freight anyway, though that only confirms 
the original dishonesty of the bill of lading, as I bave shown. A 
court need not be concerned with what the purposes of such a practice 
may be, though one obvions resuit is to permit the charterer to over-, 
load the ship, and so throw on the underwriters a risk they never as- 
sumed, which was precisely what was donc in the case at bar.- It is 
enough that the practice is plainly not an" honest practice, and the 
law should not recognize it. 

[2] The question is whether the concealment of the practice by 
the assured to understate the cargo is material to the risk in such 
sensé that it invalidâtes the policy. Since the practice was gênerai 
with the assured, they must be held to hâve intended to adopt it in 
the case of the voyage in question, and that intention was an existing 
f act, which, if material when realized, they were bound to disclose. 
That an intention only is enough was decided in Tate v. Hyslop, L,. R. 
15 Q. B. D. 368, by the Court of Appeal. In that case the assured 
had made a standing agreement relieving certain lightermen from 
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liability except for négligence, and they intended to employ thèse 
lightermen upon the cargo insured. The practice, which was not un- 
common, h ad become known to underwriters in gênerai, and they had 
fixéd a separate rate, when the assured assented to it and relieved the 
lightermen froni responsibility. The court held that the practice was 
not so universal that the underwriters were bound to suppose every 
cargo carried under it, and that, when the assured assented to it, he 
was bound to disclose that he had. Lord Esher in bis judgment says 
that the release of the lightermen would not in bis opinion be material 
merely because it afifected the salvage, but that, after the underwriters 
had announced that they regarded it as material by fixing separate 
rates in cases of such release, it became material, and that their an- 
nounced position in regard to it bound the assured. Lord Bowen 
agreed, but reserved the question whether or not what so affected the 
salvage would of itself be material to the risk. 

Now, in the case at bar, it is quite true that the practice was at 
most one which would afïect the salvage, in the sensé that Lord Esher 
used that word, because it could not do more than estop the assured, 
and after him the insurer in subrogation, if he sued upon the contract 
of affreightment as evidenced by the charter party and the bill of 
lading. Perhaps, too, it would effect the right in gênerai average, 
because the assured had been guilty of unfair conduct, a point I do 
not décide. But, assuming that Lord Esher is right in so saying, that 
case was not like the case at bar, because hère two underwriters bave 
sworn without contradiction that the fact was material, and would, 
indeed, bave led them to reject the risk in toto had it been disclosed. 
Their testimony is compétent, at least in marine cases, and bas been 
customary for many years. A full discussion of the law can be found 
in the opinion of Président (then Judge) Taft in Pennsylvania Mutual 
Life Insurance Company v. Mechanics' Savings Bank & Trust Com- 
pany, 72 Fed. 413, 19 C. C. A. 286, 38 L. R. A. 33, 70. A récent 
case which turned upon just such testimony is Thames & Mersey 
Marine Insurance Company v. "Gunford" Ship Company, 1911 Ap- 
peal Cases, 529. Therefore, even though ail facts which afïect the 
salvage may not be material, merely for that reason, nevertheless this 
particular fact was such. 

That there was good reason to reject the risk, at least beyond the 
amount of the bill of lading, is clear enough. If the loss occurred 
for some reason which gave recourse against the ship under its bill 
of lading, certainly the assured would be limited by the amount which 
he inserted. Pro tanto, bis rights under the contract must be limited as 
he chose to limit them. This, without going any f urther, is enough to 
détermine the case at bar for this reason ; If the assured were limited 
in their rights to the amount in the bill of lading, and if that limitation 
avoided the Hability of the insurer the amount which at the utmost 
he might recover over against the ship under the charter party, then 
there was no loss under the policy, because the différence between the 
lumber delivered, and that stated in the bill of lading was not 5 per 
cent., and a loss of less than 5 per cent, the insurer did not underwrite. 

Whether or not the underwriters were reasonable in thinking that 
the whole risk should be rejected need not be considered, though there 
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are many respects in which it is clear why prudent underwriters might 
do so. For example, such a practice takes from the master one way 
of ascertaining from his past expérience whether his ship is over- 
loaded. It is no answer to say that he can learn that with his own 
eyes, for it is obviously unfair to try to deceive him with what pur- 
ports to be a true document, even though in spite of it he might dis- 
cover the f raud. In the case at bar the extra load may very probably 
hâve had very little visible effect upon the vessel, yet there is good 
reason to suppose that the master would not hâve taken it on if he 
had known it, and that it was an improper burden for the ship, since 
she had no difficulty after she had been eased of it. Again, in any 
proof against the ship in gênerai average the insurer would be faced 
at the outset with false évidence, compétent against him, which he 
must disprove with unusual completeness, even if it did not put him 
out of court altogether. 

Ail thèse reasons apply to that portion of the risk which exceeds 
the amount of the bill of lading, and, together with the absolute re- 
lease of any recourse against the ship pro tanto, leave me without 
any doubt that a prudent underwriter would reject so much of it as 
should not be stated fairly. That is ail I need décide hère for the 
reasons I hâve given. It is perhaps strange that there seems to be 
no case in point but Tate v. Hyslop, supra, and that that case is some- 
what inconclusive. However, the case at bar like that turns only 
upon the question of fact, as to what is material. The English marine 
insurance act of 1906 is only a codification of the pre-existing law, 
and in section 18 (2) it says : 

"Every circumstance is material wtiicli would influence the judgment of 
a prudent Insurer In flxing the premium, or determining whether he will 
take the risk." 

The uncontradicted proof hère is that the practice in question was 
such a circumstance, 

Finally, there are two other considérations : First, in marine risks, 
it is immaterial whether or not the material fact was fraudulently or^ 
willfully concealed, provided that it actually affected the risk. Carter 
v. Boehm, 3 Barr. 1905. This practice was not a custom in the trade 
and underwriters are not chargeable with information of it. In this 
view it becomes unnecessary to détermine whether or not there was 
a breach of the warranty of seaworthiness. 

Libel dismissed, with costs. 



DANGELO V. JOHN W. DANIX)RTri CO. et al. 
(District Court, W. D. New York. December 12, l&ll.) 

1. Mastee and Servant (§ 124*) — Shipping— Scows— Duty to Inspect. 

The employer of one engaged to asslst in uuloadlng a mud scow was 
bound to inspect the scow as to fltness and seaworthiness though it waa 
procured by another who eoutracted for its tow, since an employer is 
bound tofurnlsh an employé with a safe place in which to work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. I)ig. §§ 235- 
242; Dec. Dîg. § 124.*] 

•For Dtber cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. TovvAGK (§ 19*) — TuGs— DrTT To TiiiKD Peesons. 

Whlle the master of a tugboat engagea to tow a mud scow could as- 
sume that the scow was reasonably fit to withstand the périls to whieh 
its use subjected It, he was not excused froœ glving the scow such ordi- 
nary Inspection before towing her as would disclose an obviously over- 
loaded and leaking condition, making the owner of the tugboat liable 
to the employer of one engaged to unload the scow for death of the em- 
ployé, eaused by capsizing of the scow owlng to its overloaded and unsea- 
worthy condition. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 19.*] 

3. TowAGE (§ 19*) — Shipping — Capsizing of Scow— Négligence — Evidence 

■ — SUFFIOIENOy. 

On libel against an employer for death of an employé eaused by cap- 
sizing of a mud scow while being towed, évidence field to show that the 
employer negligently overloaded the scow, and that the master of the 
towing tugboat was négligent in faillng to discover the scow's condi- 
tion. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 19.*] 

4. Shipping (| 84*) — Navigation— Négligence— Evidence— Sufi-iciency. 

On libel for death of an employé through capsizing of an overloaded 
scow, évidence held to show that another tugboat contributed to the ac- 
cident by causing a swell in passing the scow. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 84.*] 

5. SnippiNG (§ 81*) — Navigation — Duty to Maintain Lookout. 

If the master of a tugboat could not steer and at the same time main- 
tain a lookout for an iuiperiled scow ahead, he should hâve maintained 
a compétent lookout by his side. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 81.*] 

6. Death (§ 09*) — Damages— Excessiveness. 

Three thousand three hundred dollars is not excessive recovery for 
négligent death of a sober, industrious, and strong laborer, 27 years old, 
who earned abont $2 a day, where he loft a widow and an aged father. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 125-130; Dec. 
Dig. § 99.*] 

In Admiralty. Libel by Nina Dangelo, administratrix, against the 
John W. Danforth Company and others. Decree for Hbelant. 

This is a libel la personam to recover damages against the John W. Dan- 
forth Company, Benjamin L. Cowles, and the C. H. Starke Dredging Com- 
pany for negligently causing the death of Nicolo Dangelo by the capsizing 
of a mud scow on September 16, 1910, in Buffalo Harbor iiear the north 
entrance to the river. The material facts are as follows: The Danforth 
Company was engaged in making excavations on land neiir the Evnns slip 
in the city of Buffalo and the débris was loaded by its workmen outo a 
scow which had been procured by the respondeut Cowles, at tlie request of 
the Danforth Company, and, under an arrangement that Cowles, who was 
the owner of the tugboat Warnlck, should tow the scow, when loaded, to 
the dumping ground in Lake Erie, where it was to be eniptied by the de- 
ceased and one Maisano, both of whom were laborers in the employ of Dan- 
forth & Co. The scow in question — concededly an old one, owned by the 
State of New York — had two pockets of about 24 feet in length by 12 feet 
in width, her length being 72 feet over ail, beam 17 feet 6 inehes. and depth 
of hold 7 feet 6 inehes. She was small for navigation in the lake or outer 
harbor and had been used chiefly in the Erie canal. After loading her with 
the excavated material, the deceased and Maisano were directed by the fore- 
man of Danforth & Co. to go aboard and to accompany her to the dump- 
ing ground. As they were unfaniiliar with work of this character, the fore- 
man, Wood, Instructed them as to the manner of operating the dumping ap- 
pliance. The scow was fastened by a 25-toot Une to the stern of the tug 

•For other cases see same topic & § numbeh Iq Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and towed ont of Evans slip iuto BufCalo ereek wùere the master of the tug 
Warnick, perceivmg that the torward end of the scow was lower than the 
rear, turned her around so as to bring the hlgh end forward with the in- 
tention of makhig towage easier. The tow had proceeded but a short dis- 
tance in the direction of the entrance to the harbor when varions witness- 
es who hâve testified herein, standing on the north and south banks of 
the river, which at this point was 250 feet wide, noticed that the scow had 
the appearance of beiug overloaded. McGillivray, a dislnterested witness, 
testified that the scow had a curved appearance ; that in the middle she 
was nearly flusli with the water, whlle at the ends, directly after enteriiig 
the creelî, she had freeboard of froni 6 to 8 Inches only. There is reiiable 
testimony that wlien she was opposite tlie coal trestle, a short distance froni 
the entrance to the slip, her front end was under water. About this tiuie 
the tug Sioux passed down the channel intendlng to go to the outer break- 
watèr. Without blowihg any signal she passed the scow and tug when they 
were abovit 250 feet outside the south pier, where the channel had gradual- 
ly widened to over 400 feet. She did iiot pass parallel, but altered her course 
a little to the southward and her passage was effected to the left of the tow. 
lier wave displacement caused the scow to roll and overturn, and the two 
men aboard her were precipitated iuto the water, and Dangelo drowned. 
The évidence is conflicting as to her distance from the scow when she passed, 
and her speed is variously estimated at from 4% to 10 miles an hour. But 
a fair prépondérance of the testimony shows the distance apart to hâve beeu 
iiot more than 150 feet, and her speed between G and 7 miles an hour. 

Lanza & Miceli (White & Stanley, of counsel), for libelant. 
Hoyt & Spratt, for respondent John W. Danforth Co. 
MacGregor & Stone (George Clinton, of counsel), for respondent 
Cowles. 

Brown, Ely & Richards, for respondent C. H. Starke Dredging Co. 

HAZEL, District Judge (after stating the facts as above). [1] 
Libelant's contention is that the respondents are joint tort-feasors, 
and that each owed the deceased a positive diity irrespective of their 
duties toward each other ; that the Danforth Company was négligent 
in having failed to provide the deceased with a safe and suitable place 
in which to work, in that the scow leaked, was overloaded, and gen- 
erally unseaworthy ; that the respondent Cowles was négligent in that 
the master of the tng towing the scow should hâve perceived her un- 
seaworthy and unfit condition ; and that the Starke Dredging Com- 
pany, the owner of the tug Sioux, was négligent in that the tug vio- 
lated the rules of navigation as to speed and caused her swell to strike 
the scow and capsize her. 

The respondents deny responsibility on varions grounds. The Dan- 
forth Company claims that the décèdent became the servant pro hac 
vice of Cowjes who f urnished the scow ; Cowles claims that the décè- 
dent continued in the employ of the Danforth Company, that the scow 
was hired by it, and, furthermore, that she was not overloaded or un- 
seaworthy, her capsizing being caused solely by the heavy swell of the 
tug Sioux; while the dredging company claims that the Sioux was 
not impropèrly navigated, that her swell was not the proximate cause 
of the capsizing of the scow, that she was navigated within her rights 
and the limitations as to speed prescribed by the Secretary of War, 
and urges that the proximate cause of the overturning of the scow 
and conséquent death of Dangelo was her unseaworthiness. 

The détermination of the questions presented dépends upon the 
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facts and surrounding circumstances of the hiring o£ the scow, her 
condition as to unseaworthiness ; and upon the speed of the tug Sioux, 
the character of her displacement waves, and whether, in view of the 
situation, she should hâve observed the overloaded condition of the 
scow and navigated accordingly. As to the hiring of the scow, the 
évidence shows that she was obtained by Cowles at the instance of 
Danforth & Co., who were infoi'med that he did not own a scow, but 
that he would endeavor to borrow one for their use. There is an im- 
portant discrepancy in the testimony between that of Cowles and the 
witnesses Danforth and Wood, the former testifying, in efïect, that 
he borrowed the scow from the person having it in charge as an 
accommodation to Danforth & Ce, though he admits that he stated 
that if any charge was made for her use it would not exceed $10 
per day; while Danforth and Wood testified that a fixed charge of 
$10 per day for her use was made, and hence it is contended that 
there was an actual hiring of the scow from Cowles which put the 
burden upon him to furnish a scow seaworthy and fit for the use 
intended. But looking at the circumstances to assist me in determin- 
ing the disputes as to the hiring, I am persuaded that Danforth & 
Co., though ignorant as to the person from whom the scow was ob- 
tained, became the actual hirers through the instrumentality of Cowles, 
retaining control over her and loading her so that she might be towed 
to the dumping ground. In directing the deceased to go aboard the 
scow, and in directing him as to the manner in which the excavated 
material should be dumped, the foreman, Wood, clearly represented 
Danforth & Co. The duty of inspection to ascertain the condition of 
the scow as to fitness and seaworthiness devolved upon Danforth & 
Co. which was bound as a matter of law to furnish the deceased with 
a safe place in which to work. Blumquist v. Snare & Trist Co., 135 
App. Div. 709, 119 N. Y. Supp. 728. 

[2] The tugboat Warnick, by reason of the towing arrangement, 
also owed a duty to the intestate. Her master undoubtedly had a 
right to assume that the scow was reasonably fit for carrying the ex- 
cavated material to the dumping ground, and that she was strong and 
staunch enough to with.stand ail ordinary périls of such an under- 
taking, but he was not absolved from the duty of giving the scow 
such ordinary inspection and examination before towing her as would 
indicate to him her obviously overloaded and leaking condition. If, 
on account of the way she was loaded, her condition was such as to 
make it hazardous to tow her into deep water. then he manifestly was 
bound to exercise a greater degree of care than if such condition did 
not exist ; and, indeed, if he knew there was a large amount of wa- 
ter in her air chambers, or an amount sufiîciently large to make her 
navigation perilous, he should not hâve towed her in that condition. 
To disregard this rule of law by towing her under those circumstances 
would be such an act of négligence as would make the owner of the 
tug a contributor to the acts of négligence by reason of which the 
deceased was drowned. The Wm. Murtaugh (D. C.) 3 Fed. 404 ; 
Oregon Round Lumber Co. v. Portland & Asiatic S. S. Co. (D. C.) 
162 Fed. 912; Connolly v. Ross (D. C.) 11 Fed. 342. 

[3] The évidence shows that the scow was quite fully loaded on 
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September ISth, and that the workmen continued to dump wet and 
dry dirt and stones into her pockets on the succeeding day during 
the absence of the foreman, upon whose return at noon of that day 
such dumping was immediately discontinued ; and also that there was 
water in her air chambers. The witness Wbod testified that he looked 
down the end hatches and saw that she had from about six inches to 
a foot of water in her air spaces ; and Porcher, the master of the 
Warnick, testified that he observed, on looking into the hatch at the 
lower end, that there was water half way up the width of her bot- 
tom timbers, placing the depth at six or seven inches. Nothing was 
done to withdraw the water, although the tug had on board a syphon 
pump. In the estimation of the master of the Warnick, the amount 
of water in the scow was not perilous and he attached no importance 
thereto. But in view of her dimensions and construction, I think that 
the testimony of the witnesses Logan, Worth, McCauley, and Eastland, 
to the efïect that six or eight inches of water in her air chambers en- 
dangered her condition, is entitled to persuasive weight. The amount 
of water in her air chambers, and the heaping up of the excavated 
material above the sides of the pockets, undoubtedly made the scow 
unseaworthy, and her heavy load made her sink down into the water 
unusually low. The swell from the tug towing her washed her deck, 
and the water in the air chambers ran forward through the limber 
holes in the cross-timbers, which, together with the swell from the tug 
towing her, submerged her forward end. In its entirety, the évidence 
indicates want of care and précaution by Danforth & Co. in loading 
the scow, and by the master of the Warnick in f ailing to see that she 
was overloaded and that the safety of the scow was imperiled by 
the excessive amount of water in her air chambers. 

[4, 5] The next question is whether the owner of the Sioux was 
also at fault. The évidence shows that when the scow reached the 
end of the Lackawanna treStle, about 1,300 feet from the entrance to 
Evans slip, the Sioux came behind her headed for the outer break- 
water. The witness McGillivray, who was on duty at the Life Sav- 
ing Station, and who occupied an excellent position from which to 
observe the condition of the scow when the Sioux passed her, testi- 
fied that the Sioux increased her speed from 4% to 6 or 7 miles an 
hour, passing the scow on her port side about 100 feet away from 
her. The witness Currie, who was ^Iso at the Life Saving Station, 
and who is corroborated by Porcher and Fontaine as to her speed, 
testified that she passed the tow on her port side about 150 feet dis- 
tant at between 6 and 7 miles an hour — a rate of speed exceeding 
the régulations promulgated by the Secretary of War. There was 
abundant évidence to show that the svvell of the Sioux, approximately 
2 feet high, caused the scow to roll and sink. The owner of the 
Sioux claims that when the Warnick reached a point about 1,250 
feet from the Lackawanna trestle she hauled over to the southward 
in such a manner as to cause the water in the scow to rush to the 
lower end, and that, in conséquence, the forward end reared up just 
before she overturned. There is some évidence to support this claim, 
and it is not improbable that the water rushed forward in the scow at 



IN RE DOWNING 683 

this time, but I am nevertheless satisfied that the swell of the Sioux 
rolling against the scow materially contributed to the disaster. 

According to her master the Sioux was navigated without regard to 
the tow, nor did he perceive that the scow was unusually low in the 
water. It is claimed as an excuse for not perceiving her condition, that 
scows having only 6 inches freeboard are often towed with their 
front ends submerged, and that ordinarily it is not regarded as un- 
safe for a tug to pass a loaded scow at the rate of 8 miles an hour 
not farther distant than 50 feet. Such a custom, however, can find 
no approval hère. The master of the Sioux should hâve noticed the 
perilous condition of the scow and the deceased standing on her deck, 
and governed his navigation accordingly, or if because of his duties 
it was impossible for hira to steer the vessel and watch ont he should 
hâve had a compétent lookout by his side. The Genesee Chief, 12 
How. 443, 13 L. Ed. 1058. It was daylight and his view was unob- 
structed. He should hâve passed the scow, if at ail, farther away, 
as there was ample space for him to do so, or he should hâve checked 
speed in approaching and passing so as to diminish the swell. The 
Drew (D. C.) 22 Fed. 852; The Majestic (D. C.) 44 Fed. 813; The 
Chester W. Chapin (D. C.) 155 Fed. 854; The Hendrick Hudson (D. 
C.) 159 Fed. 581. Aside from this he should not hâve navigated at 
the entrance to the river at a rate of speed exceeding 6 miles an hour 
and he should hâve kept away from the tow. White Law, rules 18, 
20, and 21. His neglect was a menace to life and property, and 
though not entirely at f ault for the overturning of the scow and con- 
séquent drowning of the intestate, his fault was sufficiently grave to 
charge his principal, together with the Danforth Company and Ben- 
jamin Iv. Cowles, with joint responsibility for the disaster. 
- [6] The proofs show that the deceased was 27 years of âge, sober, 
industrious, and strong. His earning capacity was about $2 per day 
as a laborer. He left surviving him a widow and an aged father. I 
think an award of $3,300 to compensate for his death would be proper. 
As ail three respondents were négligent in the particulars herein in- 
dicated, a decree in favor of the libelant may be entered against ail 
three of them, with costs. 



In re DOWNING. 
(District Court, N. D. New York. January 5, 1912.) 

1. PkAUDULENT OONVETANCES (§ 211*) RiGHT 10 Sue— ASSIGNEE OF JUDG- 

MENT. 

A iudgment créditer may sell his juclgment, and his assignée may 
sue to set aside a conveyance by the debtor, made in fraud of such judg- 
ment or of the rights of the assigner. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 647, C48 ; Dec. Dig. § 211.*] 

2. Champerty and Maintenance (§ 7*) — Rights in Land Held Adveksely 

—State Statutes— Application. 

Real Property Law N. X. § 260 (Consol. Laws 1909, c. 50), provides 
that a grant of real property is absolutely void, unless made to the 

*Far other cases ses same toplc & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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people of the state, 1£ àt the time of the delivery thereof the prop- 
erty is In aetual possession of a person claiming nnder a title adverse to 
the grantor. Held, that such aet did not apply to a judicial sale of ;in 
interest in real property held adversely, when the sale was oxdered by 
a court of compétent jurisdiction, 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent. 
Dig. §§ 54-110; Dec. Dig. § 7.*] 

3. Bakketjptct (§ 257*) — Feaudulent Conveyances— Tbtjstee's Rigiit to 

Sue— ÏBANSFEK. 

Bankr. Act July 1, 1898, c. 541, § 70b, 30 Stat. 566 (U. S. Comp. St. 1901, 
p. 3451), vests a bankrupt's trustée with the title of the bankrupt to 
ail property transferred In fraud of ereditors. Subdivision "e" provides 
that the trustée may avold any transfer by the bankrupt, which any 
credltor might bave avoided, and may recover the property so transferred, 
or its value, except from a bona flde purchaser, and section 47, as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840, déclares 
that trustées as to ail property not in the custody of the bankruptcy 
court shall be deemed vested with ail rights, remédies, and powers of 
a judgment credltor holding an exécution duly retumed unsatisfled. 
Welâ, that where a bankrupt was alleged to hâve fraudulently trans- 
ferred certain real property to his wife more than four months before 
bankruptcy, and a creditor had instituted suit to set such conveyanee 
aside, which was pending when bankruptcy proceedings were institut- 
ed, but was then discontinued, the creditor electing to flle his claim 
in the bankruptc*y proceedings, and there were insufficlent funds to jus- 
tify the trustée to instltute a new suit to set aside such conveyanee, and 
the ereditors refused to reimburse him for necessary costs and expens- 
es, the trustée had a transférable interest in the real estate that he 
could assign and transfer under order of court, in order to reduce such 
interest to money for the benefit of ereditors. 

[Ed. Note. — For other cases, see Banki'uptcy, Dec. Dig. § 257.*] 

In the matter of bankruptcy proceedings of Augustus S. Downing. 
Appeal from and pétition to revievv an order of the référée in bank- 
ruptcy, authorizing and directing the trustée to sell the bankrupt's 
interest, if any, in certain real estate which he once owned, but trans- 
ferred to his wife more than four months prior to the institution of 
bankruptcy proceedings. Affirmed. 

W. H. Maider, for trustée. 
Charles B. Sullivan, for petitioner. 

RAY, District Judge. More than four months prior to the insti- 
tution of the bankruptcy proceedings against Augustus S. Downing, he 
transferred to his wife, Louise B. Downing, certain real estate by 
deed, dated November 27, 1907. Barbara Troutwine obtained a judg- 
ment against Augustus S. Downing more than four months preceding 
the date of the institution of the bankruptcy proceedings, and brought 
an action in the Suprême Court of the state of New York against 
the bankrupt and his wife to set aside the said deed on the grounds 
that it was executed and delivered by the bankrupt, and received by 
the grantee in fraud of the ereditors of the bankrupt. This action 
was brought within four months preceding the institution of bank- 
ruptcy proceedings, and was pending in the Suprême Court of the 
state of New York when the bankruptcy proceedings were instituted. 

The trustée, duly appointed, bas not brought any action to set aside 

•For other cases see saine topic & % kumbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the deed as fraudulent, or on any ground, for the reason that the 
assets of the bankrupt estate are insufficient to more than defray the 
ordinary expenses of administration, exclusive of any htigation, and 
the creditors hâve refused to indemnify the trustée. The référée also 
States, in substance, that, under the circumstances, the trustée should 
not be compeUed to institute and prosecute an action to set aside the 
said deed as fraudulent at his own expense or risk, or permitted to 
abandon the claim. Troutwine offered to pay a substantial sum for 
the interest of the trustée in the said real estate, and a transfer there- 
of, together with the right of action, vested in the trustée to prose- 
cute an action to set aside such deed as fraudulent as against cred- 
itors. The référée made an order authorizing and directing the sale 
of the interest of the trustée in the real estate mentioned, together 
with the right to institute and prosecute an action to set aside the 
deed as fraudulent as against creditors. Mrs. Downing has inter- 
vened in the proceeding, and seeks to hâve this order opened, vacated, 
and set aside on the grounds, among others, that the trustée has no 
interest in the real estate, inasmuch as it was sold and transferred 
more than four months prior to the institution of bankruptcy proceed- 
ings, and that the bankrupt by such conveyance parted with ail his 
interest therein, and could not hâve maintained any action to set aside 
or vacate the deed ; that the trustée by virtue of the bankruptcy pro- 
ceedings and his appointment as trustée took the same right or rights 
as a judgment creditor, viz., the right to prosecute an action to set 
aside the said transfer by deed as fraudulent against creditors, and 
that such right is vested in him by virtue of the statute, and is not the 
subject of a sale by the trustée, and cannot be sold even by order of 
the court and transferred to a third party. There is no prêteuse that 
the property itself is in the custody or possession of the bankruptcy 
court or of the trustée. 

I hâve examined the évidence, and find nothing to justify a con- 
clusion that Augustus S. Downing did not deliver possession of the 
real estate in question to his wife, Louise B. Downing, at the time 
of the delivery of the deed. The référée does not find or state that 
possession of the property in question was not delivered to the gran- 
tee, Mrs. Downing. The attorney for Mrs. Downing also contends 
that the transfer of this right of action to Mrs. Troutwine will tend to 
cast a cloud upon her title. 

Under section 67e ail conveyances and transfers made by the bank- 
rupt within four months of filing the pétition in bankruptcy — 

"with intent and purpose on his i>nrt to hinder, delay or defraud his creditors 
or any of rheni, sliall l)e null and vold as against the creditors of such debtor," 
except, etc.. "and lie and remain a part ot the assets and estate of tlie banli- 
rupt and shall pass to his said trustée whose dvity It shall be to recover and 
reclaim the same by légal proceedings or otherwise for tlie beneflt of the cred- 
itors." 

By section 70: 

"ïhe trustée of the estate of a banlcrupt, upon his appointment and qual- 
ification, and his successor or successors, if he shall hâve one or more, upon 
his or their appointment and qualitication shall in turn be vested by opération 
of law with the title of the bankrupt, as of the date he was adjudged a bank- 
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rupt, exœpt in so far as It is to property which Is exempt to ail * * • 
(4) property transferred by hlm in fraud of tils ereditors," etc. 

By subdivision "b" of the same section: 

"Real and Personal property shall when practicaWe be sold subject to the 
approval of the court." 

And by subdivision "c": 

"The title to the property of a bankrupt estate whleb has been sold, as 
herein provided, shall be conveyed to the purchaser by the trustée." 

By subdivision "e" of section 70, it is also provided: 

"The trustée may avoid any transfer by the bankrupt of his property which 
any credltor of such bankrupt might bave avoided and may recover the prop- 
erty so transferred, or its value, from the perspn to whom it was transferred, 
unless he was a bona flde holder for value prior to the date of the adjudica- 
tion. Such property may be rëcovered or its value coUected from whoever 
may bavé received it, except a bona fide holder for value." 

By section 47, as amended by Act June 25, 1910, c, 412, § 8, 36 Stat. 
840, it is provided that trustées — 

"as to ail property not in the custody of the bankrupt court shall be deemed 
vested with ail the rigbts, remédies and powers of a judgment créditer hold- 
ing an exécution duly returned unsatisfled." 

It would seem clear that the trustée in bankruptcy as to real prop- 
erty conveyed by the bankrupt in fraUd of his ereditors more than 
four months prior to the filing of the pétition in bankruptcy, and f ound 
in the possession of the transférée or grantee, has the same rights 
and remédies that a judgment créditer of the bankrupt would hâve 
had if barJcruptcy had not intervened. He has the right to bring and 
prosecute an action to set asidei the fraudulent conveyance, and hâve 
the property sold for the satisfaction of the debts owing by the bank- 
rupt. The right of the trustée to prosecute such an action must be 
for the benefit of the ereditors. The setting aside of the fraudulent 
transfer would leave the title to the property of record in the bank- 
rupt, and by opération of the provisions of the bankruptcy act such 
title would vest in the trustée as of the date of the adjudication. If 
the transfer was in fraud of ereditors, the trustée has not only an in- 
terest to set aside the transfer, but an interest in the property. Is this 
an interest which the trustée may convey under the order of the 
court? Would the purchaser at a sale take, not only the interest of 
the trustée in the real estate, if any, but the right to bring and main- 
tain an action to set aside the fraudulent transfer? And possibly the 
inquiry is resolved into this : May the court order a sale of , and may 
the trustée in bankruptcy sell and transfer to a third person the right 
to prosecute such an action? 

Section 70 says that the trustée shall be vested by opération of law 
"with the title of the bankrupt * * * ^o ail * * * (4) prop- 
erty transferred by him in fraud of his ereditors." I do not think 
this refers solely to property transferred by the bankrupt in fraud of 
his ereditors within the four-month period. But has the bankrupt any 
title whatever which he can assert in property transferred by him in 
fraud of his ereditors more than four months prior to the fîling of a 
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pétition in bankruptcy? As to himself clearly not. He could not 
prior to bankruptcy set aside such a transfer for his ovvn benefit. He 
would hâve no right of action. By virtue of the deed title (légal title) 
is transferred to the fraudulent vendee. Having transferred in fraud 
of creditors, being guilty of a wrong, he cannot be heard to assert 
his own wrong for his own benefit. But, conceding this to be so, may 
not Congress provide that the real title in such a case shall be deemed 
to remain in the bankrupt for the benefit of creditors or estate and 
be recoverable by the trustée and transférable by him, together vi'ith 
the right of action given by the statute to recover such property? As 
to the recovery of property transferred within four months of bank- 
ruptcy, this is what Congress bas expressly done. 

[1] A judgment créditer may sell his judgment and his assignée 
may bring suit to set aside a conveyance made in fraud of such judg- 
ment, or of the rights of such assignor of the judgment. Wait on 
Fraudulent Conveyances (3d Ed.) § 92, p. 185 ; Warren v. Williams, 
52 Me. 349; Cook v. Ligon, 54 Miss. 655; 1 Moore on Fraudulent 
Conveyances, 203, § 11; In re Cornell, 110 N. Y. 351, 18 N. E. 142; 
Bostwick V. Scott, 40 Hun (N. Y.) 212; Morgan v. Abbott, 148 Mass. 
507, 20 N. E. 165; Freeland v. Freeland, 102 Mass. 475. But it 
would seem that, in case of an assignée having the right to elect 
whether or not he will treat the conveyance as fraudulent, he must 
so elect to consider it fraudulent before assigning the claim and cause 
of action. If then the trustée is vested "with ail the rights, remédies, 
and powers of a judgment creditqr holding an exécution duly returned 
unsatisfied," why may he not sell such interest and rights when au- 
thorized so to do by the court ? It seems true that the trustée in bank- 
ruptcy had the right on taking whatever he did take from the bank- 
rupt to aifirm or disaifirm the deed in question. If he affirmed it, or 
did not disaffirm it, he would convey nothing on the sale ordered by 
the référée. If he bas disaffirmed for the alleged fraud, he can, within 
the authorities cited, convey ail his right, title, and interest in the 
property, viz., his right to bring an action in equity to set aside the 
deed as fraudulent and recover the property or its proceeds. He takes 
the property in the same condition it was in the hands of the bank- 
rupt when the pétition in bankruptcy was filed and the adjudication 
made, but with the right to disaffirm the transfer alleged to be fraudu- 
lent on account of such fraud and prosecute an action to set aside such 
transfer. Can this right of action be assigned under the order of the 
court? It is a chose in action which it is the duty of the trustée to 
assert and reduce to money for the benefit of the estate, provided he 
is satisfied a cause of action exists. May he not reduce it to money 
by a sale thereof ? Is it not an aSset? Ordinarily I should be disin- 
clined to permit the sale of such a right of action. Under ordinary 
circumstances, it would be contrary to a wise policy to bave such 
rights of action offered for sale or sold. But hère it seems one of 
the creditors had commenced an action to set aside this conveyance 
as fraudulent when bankruptcy intervened. The trustée could take 
up and prosecute that action, but by reason of the condition of the 
estate and the action of the creditors in refusing to indemnify him 
he is disinclined so to do, or to bring a new action. The référée has 
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not sèen fit to direct the trustée to bring the action. A substantial 
sum is offered the trustée for his interest in the property, including 
the right of action. The référée, instead of directing the trustée to 
bring suit, has directed him to make the sale. If the cause of action 
is not assignable and the trustée has no interest in the real estate in 
question, the purchaser will get nothing. I can discover no harm that 
will corne to the bankrupt or to his transférée or grantee by permit- 
ting this sale. It must be a matter of indifférence to them who prose- 
cutes the action if one is to be prosecuted. I think it would be far 
better practice to allow the creditor Troutvvine to prosecute the action 
in the name of the trustée at her own expense with an order that the 
recovery, if any, shall be for the benefit of the estate, but that out of 
such recovery Troutvvine shall be fully compensated for ail costs and 
expenses, including counsel fées before distribution. It may be, and 
is, a serious and close question whether a trustée in bankruptcy vested 
by statute with the right to prosecute an action to set aside a deed as 
fraudulent (one executed and delivered more than four months prior 
to the institution of bankruptcy proceedings) may assign same. It 
is a statutory right pure and simple, and is conferred on the trustée 
as such, as an offîcer in fact of the court, to be exercised in the in- 
terest of and for the benefit of the creditors of the bankrupt. The 
interest he has in the real estate, if any, is held by him for the benefit 
of creditors in the same way. Assume that the grantee, Mrs. Down- 
ing, holds in equity, her title as trustée ex maleficio, as is contended 
by the trustée in bankruptcy, she holds it as such trustée for the cred- 
itors of the grantor. The judgment creditors in the absence of bank- 
ruptcy proceedings may bring suit to set aside the deed, and the right 
to bring such an action is transferred or may be transferred with the 
judgment itself (see cases cited). The trustée has ail the rights of 
action of such judgment creditor, but it does not necessarily follow, 
not owning any judgment lien, that he has any interest in the property 
itself which he can transfer. I think it clear that if this trustée in 
bankruptcy, even under and pursuant to an order of this court au- 
thorizing and directing him so to do, should sell and by deed transfer 
to the purchaser ail his right, title, and interest in and to the real es- 
tate in question, he would not convey anything and the purchaser 
would not obtain anything, no title, no possession, no right to posses- 
sion, and no right to prosecute an action to set aside the alleged fraud- 
ulent deed. There must be a valid transfer by the trustée in bank- 
ruptcy to the purchaser of the right to bring an action to set aside such 
alleged fraudulent deed of the bankrupt, and which right of action is 
purely statutory, as before stated. 

In this view of the case, it would seem that the true inquiry is 
whether such a statutory right of action conferred upon an officer of 
the court, trustée in bankruptcy, is transférable? Troutwine, the pro- 
posed purchaser oi this right of action, has no right of action as she 
has proved her claim on her judgment, and thereby abandoned her 
suit in equity to set aside the alleged fraudulent deed. 

As stated by the learned counsel for the petitioner, Mrs. Downing, 
the trustée, is not armed with an actual judgment, but with the 
"rights, retnediès, and powers of a judgment creditor holding an exe- 
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cution duly returned unsatisfied." The trustée has no judgment to 
sell and assign. Having the rights, remédies, and powers of a judg- 
ment creditor does not confer the right to sell something he does not 
possess. He cannot, therefore, sell and assign to Mrs. Troutwine a 
judgment against Downing, the bankrupt. But he has the rights, rem- 
édies, and powers of a judgment creditor, and why with the approval 
of the court may he not sell and convey them, if without funds to as- 
sert them and realize thereon for the benefit of the estate ? 

[2] The order under review describes the real estate and directs a 
sale of ail the trustee's title and interest in and to said real estate and 
of ail the transférable rights relative thereto, said real estate. The 
learned counsel for Mrs. Dbwning contends that this order is void 
as being in violation of section 260 of the real property law of the 
State of New York. Laws 1909, c. 52 (Consol. Laws 1909, c. 50). 
That section provides : 

"Sec. 260. Effect of grant or mortsage of real projferty adversely pos- 
sessed. A grant of real property Is ataolutely void unless the same sUall be 
made to the people of the state of Xew York, if at the tlme of the delivery 
thereof sueh property is in the actual possession of a person elaiming nnder 
a title adver.se to that of the grantor. * * * " 

Assuming that Mrs. Downing is an adverse claimant in possession 
(Wall V. Cox, 181 U. S. 244, 21 Sup. Ct. 642, 45 L. Ed. 845; Re 
Grahs, 1 Am, Bankr. Rep. 465; Re Cohn [D. C] 3 Am. Bankr. Rep. 
421, 98 Fed. 75), I do not think the statute applies to judicial sales 
of an interest in real estate held adversely when ordered by a court of 
compétent jurisdiction. Coleman v. Manhattan Beach Improvement 
Co., 94 N. Y. 229, 234. Such a deed under the circumstances of this 
case by order of the court would not be "within the mischief at which 
the statute was aimed or the intention of the Législature." 

[3] The learned counsel présents this question with great learning 
and ability, but I think it cannot be said that the trustée will be selling 
a mère "pretended" title or interest. So far as appears, the alleged 
right is asserted in good faith, and, if successfully asserted by action, 
will give a right to the property and its sale and the application of the 
proceeds to the payment of the debts of the bankrupt. I think the 
difficulty is that the trustée may not hâve any interest whatever in the 
property which is the subject of a conveyance. The bankrupt had 
none. His grantee has ail the title, légal and équitable, and holds it, 
if wrongfully, for the creditors, subject to be divested in their interest 
and for their benefit in the mode prescribed by law. This interest in 
the property may be recovered by the trustée if he succeeds in setting 
aside the deed. But the bankruptcy act does not purport to vest the 
title and interest held by a fraudulent vendee (deed executed and de- 
livered more than four months prior to bankruptcy) in the trustée. 
The act refers to and mentions the title of the bankrupt. Still the 
right to recover out of the real property the full amount necèssary to 
pay the debts of the bankrupt is vested in the trustée. The act says: 

"The trustée may avold any transfer by the bankrupt of his property which 
any créditer of such bankrupt might hâve avoided and may recover the prop- 
erty so transferred or its value from the person to whom it was transferred," 
etc. 

192 F.- 
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If he may recover the property or its value, can it be said he has 
no interest therein? 

In Traer v. Clews, 115 U. S. 528, 539, 6 Sup. Ct. 155, 159 (29 L. 
Ed. 467), the gênerai rule is stated thus : 

"The rule Is that an assignment of a mère right to file a bill in equity for 
fraud committed upon the assigner wlU be void as contrary to public policy 
and savoring of maintenance. But, when property is conveyed, the fact that 
the grantee may be compelled to bring a suit to enforce Ms right to the prop- 
erty does not render the conveyanee void." 

See, also, Dickinson v. BurrellL. R., 1 Eq. 337; Brush v. Sweet, 
38 Mich. 574; McMahon v. Allen, 35 N. Y. 403; Conn. Mut. Life 
Ins. Co. V. Smith, 117 Mo. 261, 22. S. W. 623, 38 Am. St. Rep. 656; 
4 Cyc. 12-14, and cases there cited; 2 Story's Eq. Jur. § 1040. Of 
course, a distinction may be made between an assignment of such a 
claim made by the party defrauded and one made by his trustée in 
bankruptcy. 

It seems to me that inasmuch as .the trustée in bankruptcy is vested 
with ail the rights, remédies, and powers of a judgment créditer of 
the bankrupt with exécution returned unsatisfied, and one of those 
rights is (assuming the transfer was in fraud of creditors) to set 
aside the transfer, hâve the spécifie real property sold, or sell same, 
and the proceeds applied to the payment of ail proved and allowed 
claims against the bankrupt, the trustée has an interest in such prop- 
erty. His rights and interest are something more than a mère pos- 
sibility or expectancy, not coupled with any interest in or growing 
out of property. And it is something more than a litigious right. If 
the action is prosecuted successfuUy, the judgment reaches and op- 
érâtes on the spécifie property sold or transf erred by the bankrupt, the 
title of the fraudulent vendee is divested, and the true title transf erred 
to a purchaser or to the trustée in bankruptcy and the proceeds so far 
as necessary go to the trustée for creditors or to the purchaser of such 
rights f rom such trustée. It is true that the transférée (assignée) of 
the trustée in bankruptcy would not be prosecuting the action for the 
benefit of the creditors of the bankrupt, but in his own interest and 
for his own benefit. The answer to this is that such assignée of the 
trustée has paid a considération for the transfer of the rights to the 
trustée who holds same for the creditors. The creditors do not ob- 
ject to this mode of realizing on the claim or right of action, but, in 
fact, make a resort thereto necessary. The assignment of the right 
of action with a transfer of such interest as the trustée has in the real 
property in no way préjudices Mrs. Downing. She is not deprived 
of any défense. 

In Chestef v. Jumel et al, 125 N. Y. 237, 251, 26 N. E. 297, one Ju- 
mel died owning certain real estate, and certain persons entered into 
possession thereof, and claimed to be the owners thereof. Certain 
of the heirs of Jumel employed one Dte Chambrun to prosecute their 
claim to this property, and recover same, and agreed to give him a lien 
upon and interest in the property recovered to the extent -of 47% 
per cent, thereof, which was to be a lien or mortgage thereon. Before 
any of such property had been recovered, De Chambrun assigned and 
transferred for a considération certain undivided shares of his inter- 
est in such property to varions parties. The court held that De Cham- 
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brun had a contingent interest in such property, and that as property 
was recovered from time to time this contingent interest ripened into 
an eqviitable lien on such property. Also : 

"That the rlghts of De Chambrun in tlils property, whether vested or con- 
tingent, and wliether tlie property was in existence or not, were at ail tlmes 
aliénable by him in whole or in part at Ms will and pleasure, Is too well set- 
tled by authority to admit controversy." 

It seems to me that, if De Chambrun had an aliénable interest in 
the Jumel property while in the hands of adverse claimants in posses- 
sion, the trustée in bankruptcy has an aliénable interest in the prop- 
erty hère in controversy. In Jones v. Mayor, etc., 90 N. Y. 387, one 
K. assigned to Jones certain claims against the city of New York 
which were not legally enforceable. Subsequently the Législature of 
the State passed an act making the city liable for claims of that char- 
acter. The court held that the assignment of K. to Jones was good, 
and operated as an équitable assignment of whatever might ultimately 
be allowed to K. on his claims, and the fact that there was no fund in 
existence or claim which could be enforced by action at the time of the 
assignment did not prevent the instrument taking effect at the later 
time when the Législature created the liability. Hère the property 
is in existence, and, if the deed to Mrs. Downing is set aside as fraud- 
ulent as to creditors, the title thereto would vest in the trustée if no 
transfer were made and will vest in Troutwine if the transfer and 
assignment is made. The interest is contingent on the success of the 
suit, but not more so than was the interest in the Jumel property. 
In view of ail the authofities, I am compelled to hold that, while the 
right of a trustée in bankruptcy to bring suit to set aside a deed as 
made in fraud of the creditors of the bankrupt may not alone be as- 
signed, still a trustée in bankruptcy has a transférable interest in real 
estate owned by the bankrupt and transferred by him in fraud of his 
creditors more than four months before the institution of proceedings 
in bankruptcy against him, and that such trustée may transfer or con- 
vey same and assign with it the rights vested in him by statute to 
maintain an action to set aside such fraudulent transfer. I also hold 
that such transfers and assignments by trustées should only be au- 
thorized and permitted under extraordinary and peculiar circum- 
stances making such course necessary to protect and serve the best in- 
terests of the estate. 

The order of the référée is therefore affirmed. 

See, also. In re Matthew McNamara, 2 Am. Bankr. Rep, 566, 577, 
578, and Carr v. Hilton, 5 Fed. Cas. 134. 



In re JAMES CAROTHERS & CO. 

(District Court, W. D. l'ennsylvania. February 9, 1912.) 

No. 4,132. 

Bankruptcy (§ 212*) — Pledged Securities— Sales— Vacation or Orders— 
Pétition. 

Stockbrokers having beconie bankrupts, and tlieir liabilities being 
largely secured by pledges of stocks, bonds, and other securities, whicli 
they had purebased for customers as securlty for spéculative accounts, 

•por other cases see same toplc & § numbee in Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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the court restrained thé pledgees from enforcing tlieir eontracts of 
pledge. and from tiiue to time, as customers ascertaiiied where tlieir se- 
curities had been pledged, and as the, pledgees inslsted on enforcing their 
contracts, applications were made by the customers for leave to redeem 
and by the pledgees for leave to sell the seeuritles. No such applica- 
tions were allowed, however, until the customer had Identlfled his par- 
tleular securlties, or the proceeds thereof. Held, that a pétition to set 
aside such orders and to compel the customers and pledgees to account. 
net flled for more than four months after the petitioners acquired 
knowledge thereof, and falling to show in what manner, or to what ex- 
tent the petitioners were damaged, or to excuse the delay, would not be 
granted. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 212.*] 

In the matter of bankruptcy proceedings of James Cafothers & Co. 
On pétition for rule on the trustée to show cause why he should not 
be removed, and why certain orders for the sale of assets should not 
be revoked, and certain persons compelled to make restitution to the 
bankrupt's estate. Dismissed. 

Chantier & McClung, for trustée. 

R. B. Petty and John O. Petty, for petitioning creditors. 

ORR, District Judge. A pétition has been presented to this court 
asking for a rule upon the trustée to show why he should not be re- 
moved and a rule upon 42 persons to show cause why certain orders 
of this court should not be revoked, and said persons compelled to 
make restitution to the bankrupt estate. At the time the pétition was 
presented objection was made that the averments contained in the pé- 
tition, and the pétition itself were not sufficient to move the court to 
grant the rules prayed for. 

Before considering the pétition, it is well to consider in a gênerai 
way what is disclosed by the record of the proceedings in bankruptcy. 
James Carothers & Co. were stockbrokers in the city of Pittsburgh, 
Pa. On May 18, 1908, an involuntary pétition in bankruptcy was filed 
against them. Their liabilities at that time were in the neighborhood 
of $2,169,000, of which almost ail was secured by pledges of stocks, 
bonds, and other securities which they had purchased for their cus- 
tomers as security for spéculative accounts. The pledgees were nu- 
merous, and included banks, individuals, partnerships, and correspond- 
ing brokers in Pittsburgh, New York, and other places. To prevent 
a needless sacrifice of such securities by forced sales, this court 
deemed it advisable to make, and on May 18, 19, 1908, did make, an 
order restraining the pledgees from enforcing their contracts of 
pledge. From time to time as customers of the bankrupts ascertained 
where their securities had been pledged, and as pledgees insisted upon 
enforcing their contracts of pledge, applications were made by the for- 
mer for leave to redeem and by the latter for leave to sell the securi- 
ties. Thèse appHcations were approved after notice to the receiver of 
the bankrupt estate because vested rights could not be impaired. 
However, no application of a customer was allowed until his identifi- 
cation of the particular shares, or the proceeds thereof where the same 
had been sold, was made clear to the satisfaction of the court as well 
as to the receiver. In so doing the court relied upon the authority 

•For other cases see same toplo & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of Richarcison v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, 
ancl Thomas v. Taggart, 209 U. S. 385, 28 Sup. Ct. 519, 52 L. Ed. 
845, and the cases therein cited and approved. 

The présent pétition is that of George R. Pearson, Margaret M. 
Pearson, John O. Petty, and Frank C. Irish for themselves and such 
other crédite rs and claimants as choose to join them. It makes brief 
référence to the proceedings hereinbefore outlined. They aver that 
"ail of the stocks, bonds, and other securities of ail the customers" 
of the bankrupt may be sufficiently identiiîed, and that ail of the cus- 
tomers were entitled to notice of the previous pétitions. They fur- 
ther aver that George R. Pearson owns 410, Margaret M. Pearson 
owns 500, and John O. Petty owns 765 shares of the Crucible Steel 
Company stock, which'had been pledged by the bankrupts to the same 
pledgees (not naming them or any of them) with whom had been 
pledged the securities delivered up by order of this court except in 
six instances named. It will be observed that the petitioners do not 
in any way identify their shares or set forth with whom and where 
the sarne were pledged by the bankrupts. While they set forth that 
they hâve been interested in and hâve been injured by the aforesaid 
orders of this court, they do not set forth in what manner and to 
what extent. They do not set forth any excuse for their delay in 
presenting their claim to this court, except want of notice. If they 
could hâve identified their property, they should hâve proceeded to 
protect and secure their own. The pétition shows that John O. Petty 
had knowledge in April, 1910, and the others by information from him 
on September 19, 1910. The pétition was veriiied November 25, 
1910, and presented shortly afterwards. Their lack of diligence in 
looking after their property, vvhich was necessarily in precarious po- 
sition at the date of bankruptcy, of which they are presumed to hâve 
had notice, is inexcusable. The charges against the trustée are with- 
out merit. That he and some of his relatives were owners of some 
of the redeemed securities, that he was receiver at the time the orders 
complained of were made, and that he bas declined to act at the re- 
quest of the petitioners to apply to the court for a rescission of those 
orders are not inconsistent with his duties as trustée. 

The ptoceeding is not against the trustée only, but the 42 customers 
whose names are set forth in Exhibit A, attached to the pétition. 
Their relations to each other and to the petitioners are not explained. 
The pétition is so uncertain that none of the 42 could properly answer 
it. It is multifarious in a marked degree. 

No rule to show cause should issue. 



In re JAMES CAROTIIERS & CO. 
(District Court, W. D. Peiuisylvanla. Marcli 28, 1911.) 

No. 4,132. 

In the matter of bankruptcy proceedings of James Carothers & Co. 
On certificate of référée and pétition to review an order of distribu- 
tion. Affirmed. 

Chantier & McClung, for trustée. 

Lyon & Hunter and Alexander Gilfillan, for exceptants. 
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, ORR, District Judge. This matter cornes before the court upon 
certificate of the référée had af ter exceptions and pétition for review. 
The questions relate to the distribution of moneys derived from the 
New York account. That New York account was the subject of an 
opinion of this court filed on tbe'3d of November, 1910 (182 Fed. 
501), in which the views of the court as to the parties interested in 
the New York account and the method of distribution among them 
of the moneys derived f roiii the New York account were intended to 
be definitely determined. What the court then decided may bave been 
misconceived by the référée for the account stated by him does not 
appear to be in accordance with the intention of the court, and must 
be restatèd. ' . 

The moneys in that spécial account andnow for distribution belong 
to the: parties whose securities were sold to make up the fund. The 
distribution is not in the nature of a dividend to creditors of the bank- 
rupt, but in the nature of an équitable division among joint owners. 

The total amount raised by the saleof ail the securities held by 
Smith & Co. of New York is.$101,028.44'. ' The securities to be treated 
as margins deposited with the New York torrespondents by the bank- 
rupts, the unidentified dividends, and the bank balance amount to 
$8,635:43. This should be dêducted leaving a balance of $92,393.01, 
as the total fund realizèd by the sale of the New York securities. 
Of that total fund théré is a balance for distribution as shown by the 
receiver's account, and that balance for distribution is exclusive of 
the amount claimëd for counsel fées and of an amount reserved for 
the payment ôf commissions of the référée. 

Taking that balance^ therefore, which amounts to $17,513.33, it is 
.189552 per cent, of the fund realizèd by the sale of ail the stocks. 
Therefore, out of that balanèe the parties whose stock contributed to 
pay that account should teceive that percentage of their severâl se- 
curities, unless they bave otherwise been paid their entire claim against 
the estate of the bankrupt. The balance therefore should be distrib- 
uted as foUows: 

Owners. Proceeds of Sale. Dividend. 

T. W. & M. E. Votter , f 1,GG7 50 $ 316 07 

F. A. KImball 5,999 20 1,137 15 

W. T. McKnight. 9,701 62 1,838 95 

George S. McKnight 2,587 10 490 00 

George I. Khoda 2,374 00 450 OO 

Daniel McCann SS2 30 107 20 

J. R. Crawford 3,«4î) OO 691 10 

ïhos. W. Voetter 1,341 37 2.54 22 

W. J. Crawford 12.405 30 3,109 65 

M. F. Patterson 2,91 .50 551 09 

Henry Berg .14,552 50 96142 

$2,758 45 
961 42 



$1,797 03 
C. F. Patterson, trustée, for tlie gênerai 5,748 25 
creditors 30,325 82 7,545 28 



$92,393 01 $17,513 33 
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Henry Berg's daim against the entire estate has been made up 
largely from other sources, and there is now due him as a gênerai 
creditor but the sum of $961.42. Therefore, the différence between 
what should hâve corne to him eut -of the New York stocks, had he 
not been made whole elsewhere, must go to the trustée for the gên- 
erai creditors. 

As above stated, this is a distribution solely of the balance in the 
hands of the trustée as the proceeds of the sale of the New York 
securities. In addition to that balance, he has the sum of $1,000 
properly applicable to attorney's fées and receiver's fées, and $175 
for the referee's commissions. 



In re OURRIER. 

(District Court, N. D. New York, .lanuary 1, 1912.) 

Bankkcjptoy (§ 314*) — Claims B.4.rred by Statuts of Limitations— New 

"ACKNOWLEDGMENT OF DEBT." 

Tlie inclusion by a banicrupt in bis scbeûules of a debt barred by 
limitations constitutes an acknowledgment of the debt in writing taking 
the claim out of the statute of limitations, «nder Code Civ. Proc. N. Y. 
S 395, as between the bankrupt and the créditer, precluding the bank- 
rupt from subsequently objecting to allowance of the claim, no other 
creditor being interested ; but the claim is entitled to share in the dis- 
tribution only in case the estate proves sufflcient to pay in f uU ail the 
légitimate expansés of administration, and ail ttie other proved and al- 
lowed claims. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 314.* 
For other définitions, see Words and Phrases, vol. 1, pp. 107-110 ; vol. 
8, p. 7562.] 

In the matter of Frank W. Currier, bankrupt. On review of an 
order of the référée refusing to expunge a claim of Walter L,oucks. 
Affirmed. 

Jérôme B. Cooper, for bankrupt. 
Ford & Ford, for claimant. 

RAY, District Judge. The bankrupt, Frank W. Currier, iîled his 
voluntary pétition in bankruptcy with the schedules required by law. 
Section 7, Act July 1,, 1898, c. 541, 30 Stat. 548 (U. S. Comp. St. 
1901, p. 3424), as amended. In such schedules he expressly included 
Walter Loucks as an existing and présent creditor of his to the amount 
stated. His schedules showed no assets. Subsequently it developed 
that he had assets -with which to pay ail his creditors in fuU. Mr. 
Loucks having proved his claim, the bankrupt moved before the réf- 
érée to disallow and expunge same on the ground that, when he filed 
his pétition in bankruptcy with schedules, the said claim of Walter 
Loucks was barred by the statute of limitations. The référée ref used 
to expunge or disallow the claim, and the bankrupt appeals to this 
court. 

The question is presented whether the inclusion by the bankrupt 
of such debt to Walter Loucks in the schedules showing his indebted- 

•Por other cases see Bame topic & § numeeE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ness and the persons to whom owing and the amount and nature there- 
of constitutes "an acknowledgment or promise contained in a writing 
signed by the party to be charged thereby" sufficient to take the daim 
out of the opération of the statute of Hmitations of the state of New 
York. Code of Civil Proc. §§ 380, 382, 395, c. 4, titles 1, 2, and 3. 
The next question presented is, Can the bankrupt himself, having 
recognized the debt as existing, rescind his action for his own ben- 
efàt, and raise the défense of the statute of Hmitations ? The chapter 
referred to is entitled, "Limitation of the time of enforcing a civil 
remedy." Section 380 says: 

"The following actions must be commenc-ed within the following periods 
after the cause of action has accrued. * * * " 

Section 382 says: 

'•Witliin six years. An action upon a contract, obligation or liabillty, ex- 
press or luiplied ; except a judgmeut or sealed instrument." 

Section 395 (chapter 4, tit. 2) applies to ail the preceding limita- 
tions, and reads as foUows : 

"Sec. 395. Aelinowledgnient or new promise must be in writing. An ac-, 
knowledgment or promise contained in a writing signed by the party to be 
charged thereby, Is the only compétent évidence of a new or eontinuing con- 
tract, whereby to take a case out of the opération of this title. But this 
section does not alter the elïect of a payment of principal or interest." 

Thèse schedules filed by Currier, the bankrupt, were signed and duly 
verified by him. The indebtedness to Loucks was therein m légal 
effect stated to be an existing debt owing by him to Loucks, and one 
from which he sought a discharge in bankruptcy. There was no sug- 
gestion that it was barred by the statute of limitations, or not enforce- 
able for any reason. Clearly this was "an acknowledgment" of the 
existence of the indebtedness to Loucks "contained in a writing signed 
by the party to be charged thereby" (Frank W. Currier), and became 
"compétent évidence of a new or eontinuing contract whereby to take 
a (the) case out of the opération of this title" (title 4). 

The pétition and thèse schedules were duly filed ^yith the clerk of 
the court in bankruptcy, and became a public record and déclaration of 
the bankrupt. Did the déclaration or acknowledgment inure to and 
operate for the benefit of the claimant hère, Walter Loucks? The 
filing of this pétition with schedules attached was a caveat or notice 
to ail the world, and especially to the creditors of the person filing it. 
It was a notice to them, a déclaration made to them, and a déclaration 
that the bankrupt was willing to surrender ail his property (not ex- 
empt), and an acknowledgment made to them and each of them that 
he owed the debts specified and listed in the schedules to the creditors 
named, respectively, and was willing to hâve his property, after pay- 
ment of expenses, applied to their payment. 

Section 7 of the bankruptcy act provides that the bankrupt shall — 

"(8) prépare, make oath to, and tile in court within ten days, unless further 
time is granted, after tlie ad.iudicatlon, if an involuntary bankrupt. and with 
the pétition of a voluutary bankrupt, a schedule of his property, showing 
* * * and a list of his creditors. shqwiug their résidences, if known, if 
unknown, that fact to be stated, the amounts due to each of them, the con- 
sidération therefor, the security held by them, if any," etc. 
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In Collier on Bankruptcy (7th Ed.) 180, ït is saîd: 

"By far the most important schedule is that of creditors. Its purpose 
Is threefoîd: (a) To give the court Information as to the persons entitled to 
notice ; (b) to inform the trustée as to the daims againat the estate and 
the considérations on which they rest; and (c) to an extent, at least, to 
limit the eft'eot of the banltrupt's discharge to parties to the proceedlng." 

It is presumed that this list filed by the bankrupt contained the 
names of those he acknowledged to be creditors at the time he made 
and filed his pétition, and that he did so that they might hâve no- 
tice of the varions proceedings in bankruptcy, share in distribution, 
and be bound by the discharge if granted. L,oucks was, in fact, no- 
tified, and as a creditor proved his claim which had been acknowl- 
edged by the bankrupt as a continuing liability. The plea of the 
statute of limitations in New York goes to the enforcement of the 
remedy. The lapse of time, in this case six years, did not pay the 
debt. The bar of the statute could be waived by Currier by not 
pleading it, or by a new promise in writing to pay the debt, or by a 
written acknowledgment of its continuing existence as a valid debt 
or liability. It was not necessary that the instrument in writing ac' 
knowledging the existence of the debt should hâve been directed oi 
delivered to the creditor. Winterton v. Winterton, 7 Hun, 230; Gil- 
bert V. Morrison, 53 Hun, 442, 6 N. Y. Supp. 491, affirmed by Court 
of Appeals, 119 N. Y. 611, 23 N. E. 1143. In the last case cited the 
direction to pay the debt was contained in the last will and testament of 
thôf debtor, and in the first case it was held that the acknowledgment 
is sufficient if made to one who is acting for or in the interest of 
the creditor, and who may reasonably be expected to communicate 
it to him, and on which communication he may be expected to re- 
pose. Hère the acknowledgment was made in court to the court 
which was to appoint a trustée and administer the estate and pay cred- 
itors, and also to ail the creditors named in the schedules. Ail thèse 
were expected to know of the acknowledgment and act thereon. It 
was an acknowledgment communicated through the channel pre- 
scribed by law to ail creditors and which necessarily must influence 
the action of the court and of the creditors. This very question bas 
been decided in Matter of Hertzog, Choate, J., 12 Fed. Cas. 59 (No. 
6,433), and in Matter of Ray, by Judge Blatchford, later of the United 
States Suprême Court, Fed. Cas. No. 11,589. 

The objection to the allovvance of this claim is not made by a cred- 
itor of Currier, the bankrupt, but by the bankrupt himself in his own 
interest. No creditor asks to expunge the claim. If a creditor had 
objected and raised the défense of the statute to the allowance of 
the claim, and demanded that it be expunged, a dififerent question 
would be presented. No creditor is interested. It may be that while 
insolvent and a bankrupt a person may not file a pétition in volun- 
tary bankruptcy and in and by the same instrument as against cred- 
itors renew a debt the remedy of which is barred by the statute of 
limitations. If the voluntary petitioner is insolvent, a bankrupt, it 
would seem inéquitable to permit him in his schedules to renew by 
acknowledgment and implied promise ail his putlawed debts as 
against his other creditors. Creditors with valid claims and perhaps 
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the trustée might still conteist such claims as barred by the statute. 
In Re John J. Lafïerty & Bro., 122 Fed. 558, J. B. McPherson, Dis- 
trict Judge, held: ; 

"Tlie gênerai rulé that the statute of limitations glves a personal privilège 
whicli can only be pleà'ded by the debtor is not applicable where the debtor is 
insolvent and his estaté Is being adminlstered by a court, and anv creditor 
of a bankrupt may interpose the défense to a çlaim présentée for allowance 
against the estate." 

This is not a holding that the bankrupt himself, after having made 
in his schedules the written acknowledgment necessary to remove the 
bar of the statute, may bave the claim disallowed or expunged in his 
own interest. "The trustée under an assignaient for the benefit of 
creditors cannot interpose the plea of the statute of hmitations as 
to claims against the debtor making the assignment when such debtor 
(the assignor) déclines to plead it and voluntarily waives the statute." 
19 Am. & Eng. Encyclopedia of Law, 187 ; In re Passmore, 194 Fa. 
632, 45 Atl. 417; Wlaterman v. A- & W. Sp. Mfg. Co., 14 R. I. 43. 

In Re Gibson (Court of Appeals Ind. Ter. Sept. 25, 1902) 4 Ind. 
T. 498, 69 S. W. 974 (see note to In re Wooten, 9 Am. Bankr. Rep. 
247, where a part of the opinion is given), the Court of Appeals 
held that including the debt in his schedules by the bankrupt is a 
suificient acknowledgment, and that the bankrupt himself cannot 
bave the claim, if duly ; proved, disallowed, or expunged, so long as 
creditors or the trustée do not complain. I do not see why this is 
not sound sensé and good law. The interests of creditors are not 
involved. The bankrupt filed his' pétition for the purpose of being 
discharged from his existing debts, and he scheduled them, this with 
others, for that purpose. True, he did not know ;that he had prop- 
erty to pay his debts, but this does not change the effect of his acts 
so far as he is concerned. The real question is, Can a person, in 
fact solvent, but ignorant of the fact, file a voluntary pétition in bank- 
ruptcy, schedule outlawed debts, thereby acknowledging their ex- 
istence as présent, valid and existing claims, and then, on discover- 
ing his solvency, himself plead the statute of limitations to such claims 
on the theory that he could not as against creditors and therefore as 
against himself in effect waive the statute of limitations at the time 
of and on filing his voluntary pétition in bankruptcy? I think the 
person alleging himself a bankrupt may, so far as he is concerned and 
his interests are ; involved, waive the statute of limitations and ac- 
knowledge the debt, otherwise barred, by inserting it as a valid, ex- 
isting claim in his schedules. Should a creditor be interested and 
raise the question of the right of a bankrupt actually insolvent on 
filing his pétition to then renew his outlawed debts, I should be in- 
dined to hold that such acknowledgmjent made at that time would 
not precludei creditors from showing the debt was barred. 

In Collier on Bankruptcy (8th Ed.) 722, it is stated that debts of 
the bankrupt , barred by the statute of limitations are not provable. 
This is, of course, true if the question is raised by creditors or the 
trustée, and possibly even if ■ the référée discovers the fact in exam- 
ining the claim. Collier continues: 

"The reason of this do<;trine seems to be one of abstraet equity. Strietly, 
an outlawed debt is within the terms of section 63a(l}, and therefore provable. 
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But, since such a debt eould not havé been asserted before bankruptcy against 
the objection of the debtor, the law prevents Its proof against the other cred- 
itors and the conséquent réduction of thelr pro rata by an interloper whose 
remedy has been lost by his own lâches." 

This reason for applying the rule fully does not exist hère. The 
bankrupt acknowledged the existence of the claim and his liability 
thereon in his schedules. In fact, he was not insolvent. The pro 
rata of creditors is not afïected by allowing the claim. It is a ques- 
tion between the bankrupt personally and Loucks, one of his cred- 
itors, whether the surplus of the estate of such bankrupt after paying 
expenses and ail other creditors in full shall go back to such bank- 
rupt, or be applied to the payment of the claim of Loucks. The 
court of bankruptcy is a court of equity, and may, I think, do equity 
in allowing claims and distributing the estate. I know of no provi- 
sion in the bankruptcy law or rule of equity which prevents a volun- 
tary bankrupt from acknowledging , the présent existence of a debt 
against himself in the manner prescribed by law even in his schedules 
and being individually and personally bound thereby. 

I think the référée was right in refusing to disallow and expunge 
the claim of Loucks on the application of the bankrupt, but in distri- 
bution of the estate such claim will only be entitled to payment or to 
share in the distribution thereof in case the estate proves sufhcient 
to pay in full ail legitimate expenses of administration and ail the 
other proved and allowed claims. The application of this rule may 
resuit in reducing the dividend of Loucks. 

With this limitation and modification the order of the référée is 
affirmed. 



EIXIOTT V. PEET. 

(District Court, E. D. Pennsylvania. Jammry 9, 1912.) 

No. fiOO. 

1. Banks and Banking (§ 171*)^Deposit of Checks— Failure to Forward. 

Wliere défendant, after depositlng a chec-k In the bank of whlch he 
was président, acquiesced in the bank's rétention thereof, and the chec-k 
would not hare been paid, if forwarded sooner, because the nuiker had 
not sufflcient funds in the bank on v-'hich it was drawn to nieet it, it 
was no défense to the defendant's liability on the check, after it had 
been forwarded and protested, that it was not forwarded in tinie. 

[Ed. Kote.^For other cases, see Banks and Banking, Cent. Dig. § 
616; Dec. Dig. § 171.*] 

2. Banks and Banking (§ 54*) — Checks— Obligation to Pat— Loans. 

The M. Bank, from. which a corporation in whlch défendant was in- 
terested borrowed large sums of money, havlng suffered an impairmeut 
of capital, it was arranged that the bank should draw a draft on de- 
fendant individually to cover such impalrment, and that the draft should 
be made good by the check of the corporation. The draft was drawn, 
accepted, and paid throush the D. Bank, of whlch défendant was prés- 
ident, the charge being offset by a crédit of a deposit of the corpora- 
tion's check for the same amount which, when presented to the M. Bank 
for payment, was protested for lack of funds of the drawer to pay it, 
and on Its return défendant directed that It be carried as a cash Item 

*For other cases see same toplc & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the.D. Bankr instead of being icharged back to hiç account. Held, 
tbiat tbe ^raft not having been inteiiiâed to be a bona Me loan of mon- 
ey, but a mei-e prêteuse to repair the reserve of the M. Bank until dan- 
ger of goveruineutal examinàtion was over, and the efCect of the trans- 
action being to withdraw the amonnt of the draft from. the D. Brtnk"s 
assets, défendant was boiind to make good that amount to the D. Kant. 
[Ed. Note. — For other case,s, see Banks and Banking, Dec. Dig. § 54.*] 

3. Banks and , Banking (§ p4*) — Insolvencs— Officer's Oonteact of Em- 

PLOYMENI— BeEACII. , , , 

Where the contract pf a'bank président to serve In sueh capacity was 
terminated by no act of the bank, but by Its suspension, which disabled 
both the baûk and the président from côntluuing its affairs, the pres- 
ident's saiary ceased when the bank went ont of business, and he ceased 
to préside without any , Hability of the bank for an unexpired term of 
the contract. 

[Ëd. Note. — For other cases, see Banks and Banking, Dec. Dig. § 54.*] 

4. Set-Off and Counteeclai^ (§ 8*) — Equitable Défenses— Set-Off—F'ed- 

ERAL Courts. 

An équitable défense Is; not avallable as a set-olï In an action at 
law in the fédéral court. : i 

[Ed. Note. — For other cases, see Set-Off and Counterclalm, Cent Dig. 
§§ 9-11 ; Dec. Dig. § 8.*] , 

5. Banks and Banking (§ 7î*)-^Receivers—CIvAims— Set-Off. 

In an action by a receiver of a bank against its former président on 
an indebtedness, the receiver's àlleged misappropriation of a certiflcate 
of deposit was not available as a set-off, where tliere was not snfiicient 
évidence to show that sueh certiflcate belonged to défendant and not 
to a construction conipany, of which the défendant was also président 
and for whose benefit it was Issued. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 77.*] 

At Law. Action by Milton C. ElHott, as receiver of the National 
Deposit Bank of Philadelphia, to the use of a stockholcler's agent,, 
against F. M. Peet. Judgment for plaintifï. 

Loiighlin & Bracken, for plaintiff. 
V. Gilpin Robinson, for défendant. 

J. B. McPHERSON/ District Judge. This stiit was originally 
brought by the receiver of the National Deposit Bank of Philadelphia 
against Frank M, Peet to recover an overdraft of $6,000. The state- 
ment of claim was afterwards amended to include two other items — 
$49 and $577.83— -making a totaP overdraft of $6,626.83. The debts 
of the bank having been paid and a stockholders' agent appoiiited, the 
suit has now been marked to the use of the agent — in eCect, of the 
stockholders themselves. In December, 1911, the parties agreed to 
try without a jury, and accordingly évidence was heard and the case 
was argued before the court. The amount claimed is agreed to be 
correct as a mattér of calculation, but the défendant dénies liability 
in toto for the reasons that will now be considered. 

The facts are mainly undisputed; but, whether undisputed or dis- 
puted, I find them to be as f ollows : 

At the time of the transactions in question, Peet was, and had been 
for about a year, the président of the Deposit Bank, and was taking 
the part usually taken by sueh an officer in the management of its 

•For other casea see same topic & S numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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affairs. He was also a depositor, and had an active account upon the 
books. The First National Bank of Manasquan, N. J. (hereinafter 
called the Manasquan Bank), also maintained such an account, and 
kept therein a part of the reserve required by the national banking 
law. The New Jersey-West Virginia Bridge Company (hereinafter 
called the Bridge Company) was a depositor and a large borrower in 
the Manasquan Bank, and its business relations with that bank were 
close and intimate. Peet and some of the persons managing the 
Bridge Company were also interested together in other transactions. 
Late in March, 1908, the Manasquan Bank was undergoing examina- 
tion by the government. Its affairs were not in a satisfactory condi- 
tion, but what especially concerns us now is the fact that its reserve 
Was below the légal limit. The sum of $6,000 was needed at once to 
make good the impairment, and in order to meet this situation the 
Bridge Company agreed as a matter of accommodation to assist the 
Manasquan Bank, and thereupon drew a draft on Peet individually 
for $6,000, payable to the order of the Manasquan Bank. This draft 
was duly indorsed by the bank, and, while it was not formally accepted 
by Peet, the amount of the draft was charged to his account by bis 
express direction, and was credited upon the account of the Manas- 
quan Bank. Peet was at first unwilling to accept liability upon the 
draft, but finally agreed to do so upon the verbal promise of Magee, 
the président of the Manasquan Bank, that the Bridge Company's 
check would be taken care of in a short but unspecilied time. After 
he accepted liability for the $6,000, and this sum had been credited 
to the Manasquan Bank, the transaction became a loan from Peet to 
that bank, and was équivalent to the transfer of that amount in cash. 
Accompanying the draft was a check of the Bridge Company for $6,- 
000 drawn upon its account in the Manasquan Bank in favor of Peet. 
Of course, if this check had been paid, Peet's loan to that bank would 
thus hâve been repaid, and the transaction would then hâve become 
what it was probably intended to be at the first, namely, an accom- 
modation loan of $6,000 from the Bridge Company to the Manasquan 
Bank. But the check was not paid. It was retained in the Deposit 
Bank until April 30th, when it Vi'as credited to Peet's account and for- 
warded to the Manasquan Bank for collection. The funds were not 
there to meet it, and it was duly protested for nonpayment ; the Ma- 
nasquan Bank being then on the point of passing into the hands of a 
receiver. The check was returned to the Deposit Bank, and if it had 
been charged — as in the usual course of business a check forwarded for 
collection and afterwards protested should be charged — against the 
account of the payée, it would bave gone into Peet's account as a débit 
and would thus hâve balanced the previous crédit. He would then 
hâve been just where he had placed himself when he accepted liability 
for the draft, namely, in the position of a creditor of the Manasquan 
Bank (and also of the Bridge Company) for $6,000, and his account 
would hâve been properly diminished by precisely that sum. But the 
check was not so charged. On the contrary, Peet directed it to be 
carried as a cash item among the assets of the Deposit Bank, and it 
was being carried as such an item when this bank also, in July, 1908, 
was taken charge of by a receiver. Meanwhile, Peet continued to 
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draw checks against his account (which, as has been shown, was $6,- 
000 larger than it shoilld hâve been) ; and the resuit was tbat when 
the bank's doors were closed he had drawn out the $6,000 improperly 
to his crédit, and $577.83 in addition. Nothing need be said about 
the small sum of $49 ; ït stands or f ails with the item of $6,000. 

(1] Prima fade, the transaction seems plain. Peet made an in- 
judicious loan on insufficient security, and must bear the conséquences. 
He was persuaded to accept a worthless check of the Bridge Company, 
and a verbal promise from Magee, and in reliance upon thèse he parted 
with his money. Undoubtedly the protested check should hâve been 
charged against his account, and his direction to keep it in the drawer 
as a cash item enabled him to make a forced loan from the Deposit 
Bank by the method of overdraft, and he is now bound to repay it. 
He objects upon the groUnd that the check ought to hâve been for- 
warded sooner, and that the failure to côllect it was therefore due to 
the négligence of the National Deposit Bank. But the delay was his 
own doing. He knew that the check had not been forwarded, and 
he acquiesced in its rétention. He could at any time bave sent it on. 
If there was delay, I believe that he agreed to it or directed it, and 
he cannot now assert it to be négligence and lay it upon the shoulders 
of his bank. Moreover, even if the check had been forwarded within 
a f ew days of its date, it could not bave been collected from the Bridge 
Company's account in the Manasquan Bank, for the Bridge Company 
did not hâve furids enough to meet it. Therefore, even if the delay 
did not take place with Peet's own knowledge and approval, it does 
not appear that he was injured by the rétention of the check until 
April 30th. 

[2] But there is a more serious objection to this défense. In my 
opinion it cannot be set up at ail. It appears from ail the évidence — 
and I find the fact to be — that the whole transaction was a device to 
deceive the bank examiner. The draft was not intended to be a bona 
fide loan of money, but to be a mère pretense to repair the reserve of 
the Manasquan Bank until the danger from the government examina- 
tion should be over; and it was part of the scheme that, whenever it 
should be saf e to use it in this manner, the check was to be credited 
to Peet and charged against the account of the Manasquan Bank. 
Thus the draft and the check were both to be extinguished by mère 
bookkeeping, and the Manasquan Bank's reserve would return to its 
impaired condition. What was to be donc with the check after it 
reached the Manasquan Bank does not precisely appear. Magee 
promised to take care of it, but this was probably not much more than 
a hope; at ail events, it is clear from the évidence that it could not 
hâve been paid out of the Bridge Company's account in that bank. 

Or the situation may be put thus : If this was a bona fide loan to the 
Manasquan Bank, it is clear that it has never been repaid. The bank 
never even attempted to pay it, and while it is true that the Bridge 
Company took the first step toward payment— that is, it gave its check 
for the amount due — it never took the vastly more important step of 
actually paying the check when it Was presènted. The débits and 
crédits that were entered in the books of the two banks may confuse 
for the moment, but they cannot permanently obscure the real trans- 
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action. After the défendant lent the $6,000, he had more than one 
debtor to call upon for repayment. He had the Bridge Company's 
check, and he had Magee's promise, whatever that might be worth, 
as well as the promise of the bank iniphed by the actual receipt of the 
money. He has never attempted to enforce Magee's promise, or the 
implied promise of the bank, and, although he has tried, he has failed 
to coUect the check. Nevertheless, he contends that he has got back 
his money from somebody; and, when the transaction is analyzed, it 
appears that in effect he took it ont of the coffers of the Deposit 
Bank. That bank has certainly paid ont $6,000 on his checks ; it is 
equally certain that neither the Bridge Company nor the Manasquan 
Bank ever put that money in the Deposit Bank to Peet's crédit; and 
to my mind the conclusion is irrésistible that, if the défense should 
prevail, the resuit would be that by mère bookkeeping sleight of hand 
Peet has ceased to be the creditor of the Manasquan Bank and has 
compelled the Deposit Bank to take his place. This, upon the assump- 
tion that the loan was real and bona fide. But, if it be assumed that 
the loan was a mère prêteuse, there are excellent reasons for refusing 
to allow Peet to évade what he now claims was only an apparent ob- 
ligation upon any person concerned. He himself testified in effect 
that the transaction was a mère scheme to deceive the government, 
and was not intended to bind anybody. Surely, it does not need ei- 
ther discussion or citation to support the proposition that, when a man 
takes part in such a scheme, he shall make his apparent obligations 
good if failure to keep them would do others harm. It is certain that 
harm has already resulted hère. The Deposit Bank and its stock- 
holders hâve been deprived of $6,000 of their money, which has been 
applied to Peet's private purposes, and they must permanently lose 
this amount unless he is held to make good the obligation which he 
now asserts he only pretended to assume. In a word — and I shall 
not discuss the subject further— either Peet's loan to the Manasquan 
Bank was real or false. If it was a real loan, he parted with his 
money, and must look to the Manasquan Bank or to the Bridge Com- 
pany for payment ; if it was merely a pretended loan, he must never- 
theless stand by it as if it had been real, for, if he is allowe<J to re- 
pudiate it now, the Deposit Bank must permanently lose the money. 
[3] The plaintiff is therefore entitled to recover unless the défenses 
still to be considered are valid in whole or in part. It is conceded 
that a set-off of $208.33 should be allowed for a half month's unpaid 
salary due the défendant as président when the bank closed its doors. 
In addition, he claims (but I think not with confidence) that he should 
be allowed for salary during the remainder of the year; his annual 
salary having been fixed by resolution of the directors at the rate of 
$5,000, and about one-half not having been paid for 1908. But he 
ceased to hâve any duties, or indeed any oflSce de facto, after the 
receiver took possession, and I am at a loss to understand on what 
valid ground he can rest his claim. If the salary for half the year was 
not paid, it is equally true that he did not earn it; and, if he con- 
tends that he had a contract to be employed for a whole year, it is 
further true that he has no claim for damages, for the bank did not 
break the contract. The superior power of the law, which dominated 
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the contract, disabled both the bank and himself from going on with 
its affairs, and the salary ceased when the bank went out of business 
and he ceased to préside. 

[4] He also daims a set-off of several hundred dollars under the 
follovving circumstances : When the difficulties of the Deposit Bank 
became threatening, he pledged a large amount of the bank's secur- 
ities, and some of his own, with a New York trust company as col- 
latéral for a loan of $50,000 for the benefit of the bank. The re- 
ceiver afterwards paid the loan and redeemed the bank's collatéral, 
but left the defendant's individual securities in the hands of the trust 
company. In order to redeem thèse — certain shares of stock belong- 
ing to him — he testified that he was obliged to pay to the trust com- 
pany certain expenses, counsel fées, etc., amounting to several hun- 
dred dollars, and he asks to be allowed this sum as a set-off. To this 
it is enough to say that, even if the évidence upon this subject were 
more satisfactory, the payment could not be used as a set-off. At 
the best the claim is not légal but équitable, and is not available in 
the fédéral courts as a défense in an action at law. 

[5] The remaining item in his claim of set-off is $8,000, and this 
may be briefly disposed of. It is based upon a certificate of deposit 
that was issued by the Manasquan Bank on June 19, 1906. The cer- 
tificate recited that a certain corporation (which, to avoid confusion, 
I shall call the Construction Company) had deposited $8,000 in the 
bank payable to the order of "F. M. Peet, Prest." (he being then and 
now the président of the company) on the return of the certificate 
properly indorsed. The "Construction Company, K. M. Peet, Prest.," 
indorsed the paper to a bonding company to be held as collatéral se- 
curity against loss upon a bond given in a suit to which the Con- 
struction Company was a party. The certificate afterwards came into 
the possession of the receiver of the Deposit Bank, and he received 
crédit for it in the settlement of accounts with the Manasquan Bank. 
The défendant contends that the certificate had then become his in- 
dividual property, and was not the property of the Deposit Bank. 
Having therefore been misapplied by the tortious act of the receiver, 
he insists that the stockholders (who are now virtualiy the use plain- 
tiffs) should be held liable for the receiver's wrong. A fatal objection 
to the validity of this contention is that the plaintiff did not offer 
suiificient évidence of his ownership. He relies upon an agreement 
dated April 25, 1907, between "W. A. Wilson, of Wheeling, West 
Virginia, in behalf of himself and certain other stockholders of the 
New Jersey- West Virginia Bridge Company, * * * as party of 
the first part, and F. M. Peet of New York, party of the second part, 
and F. M. Wyant, party of the third part" ; and asserts that under 
certain gênerai terms in this agreement the certificate of deposit 
(which was then in the possession of the bonding company) was trans- 
ferred to himself. With référence to this agreement it is enough to 
say that I hâve great doubt whether by any proper construction the 
language relied upon can be stretched to cover the certificate in ques- 
tion ; but, even if it be assumed that the certificate is included, the 
agreement plainly did not bind the Construction Company. It is not 
a party thereto, and is not proved to hâve given its consent to the 
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transaction. It is therefore imnecessary to state any other objection 
to the allowance of this item as a set-off. 

Upon the whole case, I find that the plaintif? is entitled to recover 
the sums of $6,000, $49, and $577.83, less $208.33, or a balance of 
$6,418,50, with interest from July 14, 1908. For this sum, judgment 
niay be entered against the défendant. 



In re THE .JACKSON STORES. 

(District Court, S. D. Georgia, W. I>. April 24, 1911. Siippleinentary Opin- 
ion, November 23, 1911. Additional Opinion, November 24, 1911.) 

Baskruptoy (§ 384*) — Compromise — STOCKnoi.DEEs' Liability. 

A compromise of sults against tlie stoekholders of a bankrupt corpora- 
tion, one of the terms of whlcli is that a partieular credltor shall, im- 
medlately before the pétition In bankruptcy Is flled, secure what seems 
to be very close to a fraudiilent préférence, wlU not be approved, ail 
of the parties interested refuslng to agrée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 384.*] 

In the matter of the Jackson Stores, bankrupt. Application of D. 
H. Riley, trustée of the Jackson Stores, bankrupt, for authority to 
compromise suits pending in Laurens superior court against certain 
stoekholders of bankrupt. Denied. 

Talley & Heyward, for trustée. 

John R. L. Smith, for objecting creditors. 

G. H. Williams, for stoekholders. 

SPEER, Judge (orally). There is a good deal more involved in 
this case than the mère question of the amount of money the trustée 
can get in hand by the proposed compromise. So far as the matters 
hâve been disclosed by the statements of counsel, and we hâve had 
nothing else hère, this is an exceedingly ugly failure. Sixty-two thou- 
sand dollars worth of goods in the Jackson Stores was destroyed by 
fire. There was $55,000 worth of Insurance, which, so far as any- 
thing appears to the contrary, must hâve been held valid by any court 
of compétent jurisdiction. Probably, therefore, the Insurance covered 
the loss, with only a slight discrepancy. By some adjustment, which 
counsel for the Jackson Stores in passing states may be by manage- 
ment on their part, this $55,000 of fire insurance was settled for $25,- 
000. A large amount of that sum, $12,000 I think, though I am not 
sure about the figures, was appropriated to settle a debt alleged to 
be due one of the relatives of some member of the concern, which had 
been deposited there. It does not appear that the Jackson Stores was 
a bank. As I understand, it must be either a loan, or invested in the 
business, and unless it was represented by a mortgage, or other in- 
strument which gave a lien to the depositor, whoever lie or she may 
be, it was an ordinary debt and ought to hâve been settled like the 
claims of other gênerai creditors by a pro rata share of the assets and 
values of the bankrupt estate. Now it is proposed to settle ail of 
this by a payment of $12,500. There is a suit pending by the trustée 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 45 
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in tlie superior court of Laurens county to recover, if I understand 
the facts, on the personal liability of ail the stockholders of this con- 
cern under a Georgia statute which makes the stockholders liable when 
they hâve not paid in their stock — makes the stockholder liable, as I 
understand it, for ail the indebtedness of the concern. The varions 
claims hâve not been passed upon by the référée. in bankruptcy. It 
is proposed to stop the proceedings in bankruptcy, and this $12,500 is 
to be regarded as ail of the assets of the estate. 

The court does not feel that it can for a moment tolerate the idea 
of stamping with its approval a proceeding of this gênerai character. 
For the court to refuse it and to disapprove it is worth more to the 
business integrity of the community than the $12,500 is worth to the 
creditors who will get a share of it. The court will hâve nothing to 
do with a transaction of that sort. The creditors may lose by it, but they 
probably will not in view of the character of the counsel who are rep- 
resenting the trustée in his suit in the superior court of Laurens coun- 
ty, and the character of counsel representing other creditors who are 
suing in this court to recover the same assets, namely, the personal 
liability of the stockholders of the Jackson Stores, because they hâve 
f ailed to pay in their stock. At least one of the défendants, it is con- 
ceded by counsel for the défendant, owns property in excess of 
$100,000. 

Taking the case ail together, whether I consider the interest of 
creditors or the interest of the community, or public policy which 
should control the action of the courts in such cases, I must disap- 
prove the compromise and direct that the litigation proceed, unless a 
compromise is ofifered which is more in consonance with the ideas of 
mercantile integrity which this court indulges the hope it regards. 

Application of D. H. Riley, trustée, for leave to compromise con- 
troversy between himself and C. S. Pope and others, stockholders of 
the Jackson Stores, bankrupt. Référence to spécial master. Report 
thereon, and exceptions thereto. 

John R. L. Smith, for John E. Hurst & Co. and others. 
John P. Ross, for Armstrong, Cator & Co., objecting creditors. 
George S. Jones, for petitioning creditors. 
Talley & Heyward, for trustée. 

Supplementary Opinion. 

This case is materially différent f rom that presented on the original 
pétition. The pétition was brief, and the court understood it to com- 
prehend, not only the settlement of the proceedings brought by the 
trustée or the creditors, as the case might be, to recover this particu- 
lar asset, viz., the liability of the stockholders, but to settle ail of the 
other proceedings in bankruptcy against the Jackson Stores. The ef- 
fect of it was to deny the right of the trustée to proceed in any way to 
collect any other funds which he could subject to the debts of that 
corporation. The whole thing seemed to be very bad, and it was, as 
it appeared to me, a proceeding brought for the benefit of the men who 
had accomplished the wrong, namely, Jackson and Tompkins. Now 
Jackson is dead, and Tompkins is reported to be in the last stages of 
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pulmonary consumption. Jackson can get no advantage from this 
settlement, and Tompkins' bénéficiai interest therein is very problemat- 
ical. The présent pétition, too, states that it is not intended to com- 
pound or settle any proceeding whatever against thèse bankrupts, who 
seem to hâve been acting voluntarily. The parties wronged or the 
officers of the law are at liberty to proceed either in the bankruptcy 
court, or on the criminal side, if they think proper, to redress any 
wrong which an investigation might show to hâve been donc. 

As the case now appears, after a careful investigation by the référée, 
it seems merely an effort on the part of the trustée to secure a large 
value, namely, $12,500, which will pay 35 to 50 per cent, of the indebt- 
edness of the estate. Jackson is dead, after having dissipated the as- 
sets beyond the hope of recovery. Also Mr. Talley, counsel for the 
trustée, has gone over the accounts of the corporation, produced ail 
of the évidence of the payments, along with ail of the checks, and dé- 
clares in his place in open court that he is not able to discover any- 
thing wrong in the appropriation of the insurance money which this 
bankrupt concern had recovered. It appears, then, at this time, to be 
a case far less subject to the animadversions of the court which were 
properly made on the case as originally presented. 

There is, however, one matter which seems to make a settlement 
difficult, and that is an imperative objection of one créditer repre- 
sented by Judge Ross, Armstrong, Cator & Co. He insists that the 
debt of another créditer, John E. Hurst & Co., on which a payment of 
the sum of $1,500 has been made, should be expunged ; and the réf- 
érée also has reported that this claim should be expunged. It seems 
to the court that if the compromise is not agreed to, and if it is held 
down to the law as it relates to that particular debt, whatever may be 
the equities upon which Mr. Smith relies, the court will be obliged to 
approve the finding of the référée, sustaining the contentions of Judge 
Ross, and expunge the debt. 

Since, however, the case seems to be one where the estate can now 
get a great benefit by the settlement, and since the men who worked 
the wrong and injury, if any, get no benefit from it, that the trustée 
can proceed as usual, and the proposition for compromise does not 
include, as the court tbought it did, the settlement of the bankruptcy 
proceeding itself , I see no reason why the trustée should not be allowed 
to withdraw his motion to expunge this debt, and, if that is ail, the 
settlement might be brought about. In other words, I would approve 
the settlement but for that pending issue, and, if that is withdrawn, 
I will approve it in view of the fact that in ail probability the creditors 
would now get nothing if the settlement does not go tlirough, and in 
view of the further fact that there can be apparently no punitive re- 
sults brought by the management of the corporation by refusing the 
settlement. It is not contended that any of thèse stockholders, who 
now offer to put up the amount necessary for the compromise, had 
any connection whatever with the wrongs which seemed to the court 
were shown by the record at the time the original décision was made. 
They seem to be innocent of anything of that sort. If any wrong was 
done, it was done by the management or the manager himself, and he 
is dead, and that ends ail earthly culpability so far as he is concerned. 
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I trust he may hâve even a more lenient judgment elsewhere, if he has 
not already received it. 

If you can agrée about this particnlar debt, the settlement can be 
made. 

(Hère a recess was taken in order that the parties might consider 
the suggestions of the court.) 

AppHcation of D. H. Riley, trustée, for leave to compromise suit 
against C. S. Pope and others, stockholders of the Jackson Stores, 
bankrupt. Référence to spécial master. Report thereon, and excep- 
tions thereto. 

John R. L. Smith, for John E. Hurst & Co. and others. 
John P. Ross, for Armstrong, Cator & Co., objecting creditors. 
George S. Jones, for petitioning creditors. 
Talley & Heyward, for trustée. 

Additional Opinion. 

There are a great many reasons why it would be to the advantage 
of this estate to approve this settlement. My great confidence in the 
référée, and the thoroughness and integrity of bis investigations, his 
conclusion that it ought to be accepted weighs strongly with me. But 
there are other considérations in the case which seem to make it im- 
possible for me in my attitude as judge of the bankruptcy court to 
approve a settlement, one of the terms of which is that a particular 
creditor shall, immediately before the pétition in bankruptcy is filed, 
secure what seems to be not only a préférence in violation of the bank- 
ruptcy law, but what seems very close to a fraudulent préférence. 
Indeed, this might bave been the subject of an indictment, criminal 
trial, and possibly conviction of the culprit, if it had been made a f ew 
hours later, instead of a few hours before the pétition in bankruptcy 
was filed. The parties refusing to agrée, no court ought to be asked 
to approve that thing. I am very sorry that I cannot oblige thèse 
gentlemen, who are so anxious to bring about this settlement. My 
attitude as judge, if I must act upon my own responsibility to the 
country, forbids me to approve it. 

I will approve the settlement, however, if this $1,500 thus improp- 
erly obtained by Bourne immediately before the pétition in bankruptcy 
was filed, with the évident knowledge on his part that bankruptcy was 
inévitable, is paid back into the hands of the trustée, but not otherwise. 



TJNITED STATES v. BELTS (two cases). 
(Circuit Court, D. Oregon. Becember 4, 1911.) 

Nos. .^,572, 3,677. 

Public Lands (§ 120*) — Suit for Cancellation op Patents— Fraudulekt 
Entries. 

Défendant, who was a large owner of sheep which he pastured on the 
public lands, prooured différent persons to flle honiestead and stone and 
timber claims on lands wlthln his range, paylng their- ffllug fées, the ex- 

•For other cases see same topio & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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penses of tlieir résidence and improveuients, the purcliase priée of the 
land on commutation of entries, and a furtiier sum to eaeh entryuian, ail 
of whom conveyed tlieir lands to him on obtaining title. The liomestead 
entryinen did not coniply witli the law as to résidence and iniprovement, 
and'their proofs were fràudulent. lieU, that such facts were suflficient to 
show that the entries were niade under an agreement or understanding, 
express or implied. with défendant that they were for lils benefit, and 
that the United States was entitled to a cancellation of the patents for 
frand. 

[Ed. Note.— For other cases, see Public Lands, Dec. Dig. % 120.* 
Rights acquired by homestead settlements and entries, see note to Mc- 
Cune V. Essig, .59 C. 0. A. 434.] 

In Equity. Stiit by the United States against Douglas Belts. Two 
cases. Decrees for complainant. 

John McCourt, U. S. Atty. 

Raley & Raley and Fee & Slater, for défendant. 

WOLVERTON, District Jtidge. Thèse cases, two in number, 
were argued and stibmitted on the merits at the same time, and will 
be considered together. The purpose of the first case. No. 3,572, is 
to hâve annulled and declared void, for fraud practiced in their pro- 
curement from the government, three homestead patents, nameiy, 
one issued to Phy T. Belts December 11, 1903, covering the N. É. 
% of the N. E. 1/4 of section 32 and the N. W. % of the N. W. 14 
of section 33, and the W. y^ of the S. W. % of section 28, township 
2 S., range 33 E., W. M. ; one to Lloyd O. Sheek, on the same date, 
covering the N. 1/9 of the N. E. 1/4, and S. W. 1/4 of N. E. 1/4. and 
S. E. Vi of N. W. 1/4 of section 21, township 2 S., range 33 E., W. 
M. ; and one to Frederick E. Forbes January 28, 1904, and three tim- 
ber and stone patents issued, one to Philander T. Belts July 2, 1904, 
covering the E. Va of the N. E. 1/4, S. W. 1/4 of the N. E. 1/4, and 
the S. E. 1/4 of the N. W. 14 of section 7 , township 3 S., range 34 
E., W. M.; one to Martha M. Belts September 9, 1904, covering the 
S. 1/2 of the N. W. 14, W. 1/2 of the S. W. 14 of section 20, township 
2 S., range 35 E-, W. M. ; and one to Howard H. Harvey, the same 
date, covering the S. 1/2 of the N. E. 14 of section 8, township 3 S., 
range 34 E., W. M. 

The purpose of the second case, being No. 3,677, is to hâve an- 
nulled, for a like fraud, two homestead patents, one issued to Ollie 
Cotner October 22, 1904, covering lot 2 and the S. % of the N. E. % 
of section 3, and the S. W. 14 of the N. W. 1/4 of section 2, town- 
ship 3 S., range 34 E., W. M. ; and one to Sarrah E. Wilson Decem- 
ber 1, 1904, covering the S. W. % of the S. E. 14, E. 1/2 of the S. 
W. 14, and N. W. % of the S. W. 14 of section 2, township 3 S., 
range 34 E., W. M. The défendant Belts has succeeded by deeds 
from the patentées to the title to ail thèse lands. 

It is charged, in effect, by the complainant that the défendant, with 
a view to obtaining the title to thèse lands, procured the patentées to 
make false and fraudulent homestead and timber and stone entries, 
and false and fraudulent proofs respecting the same, so that the en- 
trymen might obtain patents from the government, with the under- 

*For othcr cases see same toplc & § nïtmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Standing and agreement entered into with each o£ said entrymen, at 
the time and before the entries were made, that he or she, as the 
case might be, should convey the land to the défendant when the title 
was acquired. The proofs satisfactorily show that ail the entries 
and proofs, intermediate and final, as it pertains to ail the daims in 
question save the Forbes homestead, were fraudulently made, with 
the tacit, if not the express, understanding that the title in each in- 
stance, when acquired from the government, should be conveyed to 
the défendant, and was thereby to inure to his benefît. It is unnec- 
essary to analyze the évidence, or to discuss its bearings in détail. 
It is sufficient simply to recount in a brief way the causes which in- 
duced the arrangements for obtaining the title from the government, 
and the way in which it was accomplished. 

The défendant had for many years been grazing sheep, of which 
he was a large owner, upon a certain range within the public domain, 
which comprised the lands in question. Encroachments began to be 
made by persons taking up lands within the range. The défendant, 
fearing he would be disturbed thereby, conceived the idea of procur- 
ing parties friendly to him to take up the land, with the expectation 
that they would sell to him when titles were obtained from the gov- 
ernment. In pursuance thereof, he solicited persons to make entry 
of lands within his accustomed range, and procured others to make 
such solicitations, in particular one William Rahe. Rahe was instru- 
mental in getting Ollie Abel (now Cotner) and Sarrah E. Wilson 
(now Estes) to make homestead entries upon portions of the lands 
in question. In each of thèse instances the défendant furnished the 
description of the lands to be taken. He also paid ail expenses of 
making the entries, and ail the entrymen's expenses in going upon 
the lands, and in doing what they did to further their purpose. Com- 
mutation was finally made in each case, and défendant paid ail the 
expenses of making final proof, and also the government price re- 
quired to be paid in such cases. Furthermore, he paid to Cotner and 
Estes each $125. Neither of the parties made any improvements, 
nor were they even upon the land more than two or three times, and 
then to remain not to exceed a f ew hours. So that there was scarce- 
ly a pretense of complying with the law in their acquirement of title. 

Philander T. Belts is a brother of the défendant. He made entry 
of his homestead involved hère, and he and his wife each made entry 
of a claim under the timber and stone act. Act June 3, 1878, c. 151, 
20 Stat. 89 (U. S. Comp. St. 1901, p. 1545). Howard H. Harvey 
also made entry of his claim under the timber and stone act. The 
testimony of Philander T. Belts is positive to the effect that, as to 
each of the claims of himself and wife, thefe was only a colorable 
compliance with the law ; that his brother, the défendant, defrayed ail 
the expenses attending the same, and, when final proofs were made, 
paid the government price required to be paid for the land ; and, 
further, that there was a previous understanding and agreement be- 
tween them that défendant should pay to him and his wife each $300 
for the claims acquired under the timber and stone act, and should 
pay him $100 for his homestead. philander T. Belts further testi- 
fies that défendant told him that Eloyd O. Sheek was acquiring his 
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homestead under a like arrangement and agreement with défendant. 
Sheek made no improvements on his homestead, and défendant ad- 
mits that he paid ail expansés attending the acquisition of the title 
from the government. As to the Howard H. Harvey timber and 
stone claim, Philander T. Belts testifies that the défendant told him 
that he (défendant) had Harvey take up the claim for him, and that 
he vvas to pay Harvey $50 for it. This conversation, according to 
witness, took place while he (witness) and défendant were negotiat- 
ing relative to the timber and stone entries of himself and wife. It 
further appears that Philander T. Belts and défendant were witness- 
es to the final proof made by Harvey, and that Harvey and the de- 
fendant were witnesses to the final proof of Mrs. Belts. 

The défendant dénies that there was any previous agreement or 
understanding with any of thèse parties to purchase their land when 
title was acquired by them. H it be that there were no such express 
agreements, there must hâve been a tacit agreement in each case. De- 
fendant was the only person vitally interested in procuring the titles, 
and he was paying ail the expansés, even to the extent of the pur- 
chase price of the land from the government ; and was it not ex- 
pected, and even understood, that he was fînally to acquire the title 
by purchase from the entrymen, and this on an understanding reached 
at or before the time the entries were made? It seems not within 
the bounds of reason that it could be otherwise. As it pertains to 
the homestead claims, he was party, either directly or through his 
agent Rahe, in the fraud perpetrated upon the government in the ac- 
quirement of the ultimate title, and as to none of the claims can he 
claim as an innocent purchaser from the grantees. I conclude, there- 
fore, that the government is entitled to a decree annulling ail of the 
patents in question, except the one issued to Frederick L. Forbes, as 
to which there has been no proof adduced to inipeach its validity. 

Let a decree be entered accordingly. 



SHRRMAN V. SOUTHERN PAC. CO. 

(Circuit Court, D. Nevada. December 10, 1910.) 

No. 1,029. 

Removai, of Causes (§ 26*) — Divehse Citizensiiip— Résidence. 

Plaintiff, having been injured in Nevada by tiie opération of defend- 
ant's railroad train, brought suit in that state under a law of Nevada 
réquiring prosecution of the action for damages against défendant in a 
Nevada state court, alleging that he was a citizen of Idaho, and that 
défendant was a Kentucky corporation. Défendant, believing the allé- 
gation of résidence to be true, proceeded to trial, and at the close of 
plaintifï's case removed the cause on the theory that the évidence 
showed that plaintiff was a résident and citizen of Nevada. The proof 
showed that plaintiff in 1903 went to Idaho and remained there for three 
years, after which he wandered around in search of work, without def- 
inite plans, intending, however, to return to Idaho in case he could not 
find work, and at the time of the accident he was on his way to T., Nev., 
In search of work. He had no home In Nevada or flxed intention to 

•For other cases see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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make a home there, but was oiily remaining for the prosecution of the 
action. IIcM, that plalntifC was not a résident of Nevada, but of Idaho 
as alleged, and that the suit was not therefore reuiovable. 

[Ed. ^"ote. — For other cases, ,see Removal of Causes, Cent. Dig. §§ 60- 
63 ; Dec. Dig. § 26.* 

Diverse citlxenahip as a ground of fédéral jurisdictiou, see notes to 
Shipp V. Williams, 10 C. 0. A. 249; Mason v. Dullagham, 27 C. O. A. 
298.] 

At Law. Action by C. E. Sherman against the Southern Pacific 
Company. On motion to remand. Granted. 

White & Miller, Cheney, Massey & Price, Oscar J. Smith, and 
Fred B. Hart, for plaintiff. 
Mack & Shoup, for défendant. 

FARRINGTON, District Judge. This action was brought in the 
State court of Washoe county, Nev. The complaint states that plain- 
tiff is a résident and citizen of Idaho, and that défendant is a cor- 
poration organized under the lavvs of the state of Kentucky. The 
injuries for which damages are sought were received in a railroad 
accident alleged to hâve occurred near Deeth, Elko county, Nev. In 
the answer plaintiff's alleged résidence and citizenship were not con- 
troverted. On thèse pleadings the parties proceeded to trial. At the 
close of plaintiff's case, défendant filed a pétition for removal to this 
court on the ground that plaintiff's évidence showed him to be a rés- 
ident and citizen of Nevada, instead of Idaho. It was stated in the 
pétition that défendant believed plaintiff's allégations as to résidence 
and citizenship until the évidence for plaintiff closed. The court 
found that plaintiff was a citizen of Idaho, as stated in the complaint, 
and denied the pétition for removal. The transcript of testimony tak- 
en on this question in the state court is made a part of the record 
on removal. 

The jurisdiction of this court is now challenged by a motion 'to 
remand. Plaintiff testifies that he left Michigan, his native state, 
when he was about 20 years of âge. Since then he lias been a wan- 
derer, and has lived and worked in more than 30 différent places and 
in 12 différent states. In 1903 he went to the Cœur d'Alêne district 
in Idaho, and remained for nearly three years. Leaving there in 
1905, he went, in succession, to Oregon, to Washington, to Caldwell, 
Idaho, and to Lander, Kerwin, and Meeteetse, in Wyoming, and 
thence to Cody, Billings, Cook City, and Jardine, in the state of Mon- 
tana. 

At the time of the accident, January 20, 1907, plaintiff was on his 
way to Tonopah, Nev. Immediately after the accident he was taken 
to Sacramento, Cal., for médical treatment. He remained in the hos- 
pital from January 24 to February 27, 1907. September 28th of the 
same year he filed his complaint in this action. He states that his 
purpose in going to Tonopah was to prospect or lease or perhaps 
work in the mines. He further testifies as follows: 

"Q. Had you any deflnlte plans as to how long you would remaiii there? 
A. Not necessarily so. Q. Had you any plaus as to where you would go at'ter- 

*For other cases see same topic & § numbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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you left Tonopab? A. I don't think no deflnite plans. I mlglit hâve had 
several Ideas of where I might go, but I don't think I had really any definlte 
plans. I was thinking I was liable to go anywheres, baek to Idaho, Wash- 
ington, or Alaska. Q. Might be a great inany places that you wonld go toï 
A. ïhere might be; and there might not hâve been. I might hâve coneluded 
to stop right in Touopah. Q. You inean in Tonopah, or Goldfleld? A. Touo- 
pah or Goldtield, or any new camps liable to start np ; might hâve startert 
ont prospecting. Q. If you fouud conditions prospérons there, you might 
remain permanently in one of those places? A. I might hâve." 

In his affîdavit filed on motion to remand, plaintiff says that he 
is now and at ail times mentioned in the complaint, and ever since 
has been, a citizen and résident of the state of Idaho ; that he last 
voted and was registered in Burke, Idaho ; that he left Idaho with 
the object of finding work; that he has only been prevented from 
returning to that state by reason of the injuries received by him, and 
by reason of the necessity, under a law of the state of Nevada, of 
prosecuting his action for damages against défendant in some court 
in the state of Nevada ; "and that it is, and at ail times herein men- 
tioned has been, the intention of affiant to return to said state of 
Idaho, and to remain a citizen and résident thereof." 

It is unnecessary, in my view of this case, to décide whether défend- 
ant has lost its right of removal by delaying to file its pétition un- 
til plaintifï had rested his case. The évidence convinces me that 
plaintifif had not been in the state of Nevada one whole day when 
the accident happened. He was en route to Tonopah, seeking em- 
ployment. It was undoubtedly his intention to remain if he found 
something to his Hking, but, if not, to go on to Washington or Alaska, 
or to return to Idaho. 

When this action was commenced, plaintifif was in Reno. The évi- 
dence indicates no other purpose or reason for his présence in that 
city than the prosecution of this action. Unless it appears that plain- 
tiff at the time the action was commenced was both a résident and 
citizen of this state, the motion to remand mtist be granted. He had 
no home hère, he had fixed upon no place as a résidence, when the 
accident occurred. The évidence discloses no fixed intention to make 
his home in Nevada, even for an indefinite period. 

If the accident had not occurred and Sherman had reached Tono- 
pah, if he had been fortunate enough to secure employment or other 
satisfactory work as a leaser or prospector. and theretipon had at 
once formed a bona fide intention to remain in Nevada, even for an 
indefinite period, vve should bave a condition similar to that in Coop- 
er V. Galbraith, 3 Wash. (C. C.) 546, Fed. Cas. No. 3,193, cited by 
défendant. But hère it seems to me the contingency has not occurred 
on which the intention to remain vi'ould arise. 

The facts hère are more like those in City of Denver v. Sherret. 
88 Fed. 226, 31 C. C. A. 499, decided by the Circuit Court of Appeals 
for the Eighth Circuit. In that case "plaintifï, who had always re- 
sided in Kansas as a member of her father's family, went to Den- 
ver, Colo., where she took an examination for the position of teacher 
in the schools, intending, if successful, to remain there, but, if not, 
to return to Kansas. Before the resuit of her examination was 
known, she was seriously injured, and, when sufïiciently recovered. 
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retumed to her father's home, in Kansas, where she remained." She 
subsequently brought an action in the United States Circuit Court 
for the District of Colorado against the city of Denver and the Den- 
ver Consolidated Electric Company, alleging that she was a citizen 
and résident of Kansas. The court held that there was no évidence 
that she was a citizen of Colorado when the action was commenced. 

It is true that Sherman was in Rieno working in a hôtel at the time 
of the trial. He was also there when the suit was brought ; but I f ail 
to find in this circumstance or in the évidence anything which indi- 
cated an intention on the part of Sherman to remain in Reno, or 
to make it bis home for any other purpose than the prosecution of 
this action. 

In the case of Alabama, etc., R. Co. v. Carroll, 84 Ped. 772, 780, 
28 C. C. A. 207, 215, the court says: 

"The act of removing and the intention to remain in the new place of abode 
mùst both concur to effect a change of domicile; and, if either of thèse in- 
grédients be lacliing, the old domicile remains, and a new one is not acquired." 

What was plaintiff's intention? Did he intend to réside in Nevada 
permanently, or did he intend to make his home hère, even for an 
indefinite time? 

The evîdence appears to me to show, not a fixed, but merely a con- 
tingent purpose, to remain in Nevada. This is not such an intention 
to transfer citizenship and résidence as the law contemplâtes. 

The motion to remand will be granted. 



DUNLAP V. MONTANA-TONOPAH MINING CO. 

(Circuit Court, D. Nevada. July 17, 1911.) 

No. 1,117. 

1. Evidence (§ 21.3*) — Admissions— Offee to Compbomise— Coepokate Réso- 

lutions. 

Where the vice président of a corporation was claiming compensation 
for extra services rendered for it, and the corporation in an effort to 
compromise passed a resolution admitting the rendition of the services 
and iustructing the secretary and treasurer to pay him §1,000 ont of the 
funds of the Company, sueh resolution was admissible in an action 
agaiiiat the corporation for sueh services as an admission, under the 
rule that the admission of any distinct fact made eo animo is comjjetent 
though made in the course of proceedings for compromise. 

[Ed. Note. — For other cases, gee Evidence, Cent. Dlg. §§ 745-753 ; Dec. 
Dig. § 213.*] 

2. Corporations (§ 308*) — Officeks — Rendition of Services. 

Where services rendered by plaintiff to a corporation of which he was 
a director or vice président were within the scope of his officiai duties, 
he could not recover theref or without proof of an express contract of 
employment with an agreement for compensation, but as to services ren- 
dered outside the scope of his officiai duty he was ehtitled to recover on 
an implied promise if such promise could be inferred from the facts and 
circumstances in the case. 

[Ed. Note.^For other' cases, see Corporations, Cent. Dig. |§ 1334-1349 ; 
Dec. Dig. § 308.*] 

•For other cases see same toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



DUNLAP V. MONTANA-TONOPAH MINING CO. 715 

3. CoEPonATioîfs (§ 308*) — Officers— Services— Compensation— Evidï;.ic:£. 

Evidence held to warrant a findlng that emergency services rendered 
by a corporation's vice président were wlthout the scope of his officiai 
duties, and tliat lie was entltled to recover compensation therefor, with- 
out an express contract to pay for them. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334-1349 ; 
Dec. Dig. § 308.*] 

4. New Trial (§ 157*) — Gbounds— Waiveb. 

A ground of motion for new trial not urged will not be considered. 
[Ed. Note.— For other cases, see New Trial, Dec. Dig. § 157.*] 

At ha.\v. Action by R. P. Dunlap against the Montana-Tonopah 
Mining Company. On motion for new trial. Denied. 

Mcintosh & Cooke and Summerfield & Curler, for plaintiff. 
Rufus C. Thayer, for défendant. 

FARRINGTON, District Judge. Plaintiff brings this action to re- 
cover the sum of $20,500, a balance alleged to be due for services 
rendered between January 15, 1903, and February 15, 1910. Plain- 
tiff was secretary treasurer of défendant company from January 15, 
1903, to October 15, 1903, at a salary of $150 per month; and from 
the latter date until he resigned, February 21, 1905, at $200 per month. 
This salary has been fuUy paid. From September 8, 1903, to Feb- 
ruary 15, 1910, he was a director, and from September 11, 1906, 
he was also a vice président of said company. 

Défendant dénies that Dunlap "has performed any services except- 
ing those incidental to the office of secretary treasurer * * * for 
which he has been fully paid and compensated, and excepting those 
incident and properly belonging to the offices of a director or vice 
président of said corporation usually legally and duly performed by 
such officers without compensation." The jury brought in a verdict 
in favor of plaintiff for $7,500. A new trial is asked because the 
verdict is alleged to be excessive, and not supported by the évidence, 
and because the court erred in the admission of évidence, and in 
giving and refusing instructions to the jury. Plaintiff offered minutes 
of the board of directors, dated February 15, 1910, reciting certain 
services rendered by Mr. Dunlap "other than those usually designated 
as the duties of vice président," and declaring it to be the sensé of 
the "board that Mr. Dunlap is entitled to some compensation for the 
services rendered in thèse matters," and concluding with a resolution 
that the secretary treasurer of this company be and he hereby is in- 
structed to pay R. P. Dtinlap the sum of $1,000 out of the funds of 
this company." 

[1] The court excluded the instruction to the secretary treasurer, 
and admitted that portion of the resolution which reads as follows : 

"Whereas at tlmes durlng the past flve years It has been necessary to call 
upon Vice Président Dunlap to perform in cases of emergency duties other 
than those usually designated as the duties of vice président, such as the 
exercise of his good offices In behalf of the company in case of accident to 
employés of this company, more particularly in the case of John Mitchell, 
S. ilerton, and others, his efforts in behalf of the company In securing a 
réduction of taxes on the properties of this company, more particularly the 

•For other cases see same topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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taxes for the year 1907, when tlie tax against the mil! was^ $3,450, -wlilch 
through Mr. Dunlap's efforts was reduced to 1862.50, thereby efCecting a saving 
of $2,587.50, and at the same tlme a réduction of $5,875 in the assessed val- 
uation of the surface improvements, resulting in a saving of $202.88, and the 
separate listing of the rallroad spur, efCectmg a saving of $78.09, it is the 
sensé of this board that Mr. Dunlap is entitled to some compensation for 
the service rendered in thèse matters." 

It is apparent that there was an effort to compromise, and that 
the resolution, in so far as it fixed Mr. Dunlap's compensation at 
$1,000, was an offer on the part of the corporation to settle with 
plaintiff. The resolution, as admitted, was no more than an admis- 
sion by the board of directors that plaintiff had rendered certain ex- 
tra officiai services, for which he was entitled to some compensation. 
Thèse were clearly admissions of fact, made because défendant be- 
lieved them to be true. "The admission of any distinct fact made 
eo anime is compétent, though made in the course of proceedings for 
compromise." 2 Chamberlayne on Evidence, § 1452 ; 2 Wigmore on 
Evidence, § 1061 ; Harrington v. Lincoln, 4 Gray (Mass.) 563, 64 
Am. Dec. 95 ; Snodgrass v. Branch Bank at Decatur, 25 Ala. 161, 
60 Am. Dec. 505; Illinois Central R. R. Co. v. Manion, 113 Ky. 7, 
67 S. W. 40, 101 Am. St. Rep. 345 ; Brice v. Bauer, 108 N. Y. 428, 
15 N. E. 695, 2 Am. St. Rep. 454. 

[2] If Mr. Dunlap rendered services to the corporation within the 
scope of his duties as director or vice président, before he can re- 
cover therefor, he must prove an express contract of eniployment with 
an agreement for compensation. If he rendered services which were 
outside the scope of his ofïïcial duty as vice président or director, 
he is entitled to recover therefor upon an implied promise, if such a 
promise can be inferred from the facts and circumstances in évi- 
dence. 

I am aware that many respectable authorities hold that an offîcer 
of a corporation cannot recover for services, whether officiai or extra 
officiai, in the absence of prior express contract, but I am unable to 
yield my assent to such a doctrine. The weight of authority seems 
to be with the more libéral rule. Ruby Chief M. & M. Co. v. Pren- 
tice, 25 Colo. 4, 52 Pac. 210 ; Santa Clara Mining Association v. 
Meredith, 49 Md. 389, 33 Am. Rep. 264; Corinne M. C. & Stock 
Co. V. Toponce, 152 U. S. 405, 14 Sup. Ct. 632, 38 L- Ed. 493; Ten 
Eyck V. Pontiac R. R. Co., 74 Mich. 226, 41 N. W. 905, 3 L. R, A. 
378, 16 Am. St. Rep. 633; Huffaker v. Germania Safety Vault & 
Trust Co.. 107 Ky. 200, 53 S. W. 288, 46 L. R. A. 384; Severson 
V. Bi-Metallic Extension M. & M. Co., 18 Mont. 13, 44 Pac. 79. 

[3] Mr. Dunlap's efforts to settle accident cases in which défend- 
ant was involved, and also to secure a réduction of defendant's taxes, 
were not, strictly speaking, officiai duties. They were services which 
miglit very properly hâve been, and usually are, performed by an at- 
torney, agent, or broker. 

In Santa Clara Mining Association v. Meredith, supra, the court 
says : 

"Il a président or director of a corporation renders services to his corpo- 
ration which are not within the scope, and are not required of him by his 
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duties as président or dlrector, but are sucb as are properly to be perforined 
by an agent, broker, or attorney, he can recover for such services upon an 
implied promise." 

The admission of the directors that Dunlap "had performed emer- 
gency duties other than those usually designated as the duties of vice 
président," such as those recited, certainly constitutes testimony tend- 
ing to show the rendering of services outside of and beyond those 
required of him as an offîcer of the company. 

[4] That the verdict is excessive is one of the grounds of the mo- 
tion for new trial, but inasmuch as it is not urged, and for that rea- 
son only, it is not considered. 

The motion for new trial is denied. Défendant is granted 20 days 
within which to take any steps he may be advised. 



EXGLISH V. MOUXD HOUSE PLASTER CO. et al. 

(Circuit Court, D. Nevada. Septeuiber 3, 1!)10.) 

No. 1,062. 

1. Vendor and PuRciiASER (§ 186*) — Dbi-ective Title— Purckase Pricb. 

Where a contract for the sale of an interest in real and Personal prop- 
erty provided that, if the title to any part thereof uot conveyed by quit- 
clairn deed should be found defectlve, the vendors should perfect the 
same as soon as possible, and that ail payments thereafter to be made 
as vyell as the delivery of certain stock should be delayed until such ti- 
tles were perfeeted, the vendee was excaised from a failure to tender the 
purchase priée, etc., by the fact that tbere v^as an apparent defect in 
the title to certain mining clalms coinprising a part of the property due 
to a failure to perform or a failure to furnish proof of performance of 
the annual labor on the claiius required by law. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
37.3 ; Dec. Dig. § 186.*] 

2. Specific Performance (§ 97*) — Tender of Puhciiase Peice. 

Where vendors by placing a mortgage on property and by conveying it 
to another had put it out of their power to perform their eontract of 
sale, the vendees were not bound to tender the remainder of the purchase 
price or to allège such tender as a condition précèdent to its right to 
maintain a suit for specific performance, and this though a demand was 
made for the deeds. 

[Ed. Note. — For other cases, see Specific Performance, Dec. Dig. § 97.*] 

3. Specific Performance (§ 114*) — Assignment of Contract— Pleading. 

In a suit by the assignée of a eontract for the sale of real property for 
spécifie performance, it was not necessary that the bill should allège that 
the assignment was in writing. 

[Ed. Note. — For other cases, see Spécifie Performance, Dec. Dig. § 
114.*] 

In Equity. Bill by Paul A. English against the Mound House 
Plaster Company and others. On demurrer to complaint. Overruled. 

Cheney, Massey & Price, for complainant. 

James R. Judge, for défendant Mound House Plaster Company. 

Samuel Platt, for défendants Haire. 

♦For otlier cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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FARRINGTON, District Judge. The bill is, in substance, as 
follows : Under the contract of sale attached to the bill of complaint, 
the défendants Edward C. Haire and Frances F. Haire executed cer- 
tain deeds purporting to convey to the United States Gypsum Com- 
pany an undivided interest in certain real estate and personal prop- 
erty described in the bill. At the time of the exécution of the agree- 
ment, and as a part of that transaction, the Gypsum Company paid 
to Edward C. Haire and Frances F. Haire the sum of $1,000. The 
deeds, executed about May 28, 1908, were immediately placed in 
escrow with the Carson Valley Bank at Carson City, Nev., to be de- 
livered to the Gypsum Company by the bank upon the payment to the 
bank by said Gypsum Company for the crédit of E. C. Haire a fur- 
ther "sum of $1,000 on or before June 28th, 1908, and the delivery 
to said bank on or before said date for said E. C. Haire certificates 
of United States Gypsum Company, representing at par value $9,000 
worth of its preferred stock." It was also agreed that, if the title to 
any of said real estate not conveyed by quitclaim deed should be found 
to be defective, the Haires should perfect the same as soon as possi- 
ble, and that àll payments thereafter to be made, as well as said stock, 
could be retained by the United States Gypsum Company until such 
titles were perfected. Among the properties contracted to be con- 
veyed were the Belfast and Regan mining claims, and a plaster mill. 

About June 5, 1908, complainant ascertained "that there existed ma- 
terial defects in the title to certain of the properties," and before 
June 20th demanded of the Haires that such titles be perfected. This 
they failed to do. Thereafter, and on or about June 28th, the Haires 
executed and delivered to James Regan a mortgage on the mining 
claims mentioned in the bill, and on the 4th day of September fol- 
lowing they executed and delivered to the défendant Mound House 
Plaster Company a deed, conveying to that company ail their interest 
in the property mentioned in the bill. This mortgage and deed were 
executed without the knowledge or consent of the gypsum company. 
November 24, 1908, this mortgage was discharged. The deed was 
received by the Mound House Plaster Company with fuU knowledge 
of the rights of the gypsum company. 

In November, 1908, the gypsum company, having ascertained that 
the defects in the title had been partially cured, waived ail objec- 
tions, except the objection to the mortgage, and demanded the deliv- 
ery of said deeds, but did not tender any of the purchase price. The 
gypsum company at this time was not aware of the deed to the Mound 
House Plaster Company, nor did it learn of that fact until some time 
in December, 1908. 

It is alleged that the United States Gypsum Company and com- 
plainant "hâve fully donc and performed ail the things and condi- 
tions required by said contract of May 28, 1908, to be by them or 
either of them done or performed, and that complainant is ready and 
willing to pay the remainder of the purchase price as soon as said 
Edward C. Haire and Frances F. Haire are able to convey a title 
thereto, free and clear of the claims of the Mound House Plaster 
Company." It is further alleged that, before the commencement of 
this suit, the gypsum company, for a valuable considération, assigned 



ENGLISH Y. MOUND HOU8E PLASTER CO. 719 

and transferred to complainant said contract and ail its rights there- 
under. Complainant prays spécifie performance of the contract, and 
a cancellation of the deed to the Mound House Plaster Company. To 
this bill the défendants hâve interposed a gênerai demurrer. 

[1] The failure to tender the purchase priée of the property on 
or before June 28, 1908, is excused by the fact that there was ap- 
parently a defect in the title to certain mining claims described in the 
bargain and sale deed. This defect was due to the failure to per- 
form, or the failure to furnish the proof showing performance of 
the annual labor required by law. It also appeared that a portion 
of the Belfast mining claim belonged to the V. & T. Railroad Com- 
pany, a portion of the Regan claim to the C. & C. Railroad Company, 
and that the plaster mill was charged with a secret lien in favor of 
James Regan, F. A. Regan, and Edward Regan. Such a contingency 
was expressly provided for in the contract itself. By that instrument 
the gypsum company was authorized to retain the purchase priée un- 
til the titles were perfected. It was therefore unnecessary to tender 
the purchase price, or any portion thereof, until the defects were 
cured or waived. 

[2] The failure to make or allège a tender of the purchase price 
subséquent to June 28th, and before the commencement of this suit, 
is excused by the existence of the mortgage lien, and by the convey- 
anee to the Mound House Plaster Company. The vendors thus hav- 
ing put it out of their power to perform the contract, a tender by the 
vendees would bave been useless, and therefore it is unnecessary that 
a tender should be alleged in the pleadings. Newcomb v. Brackett, 
16 Mass. 161 ; Delamater v. Miller, 1 Cow. (N. Y.) 75, 13 Am. Dec. 
512; Smith v. Jordan, 13 Minn. 264, 97 Am. Dec. 232; Luchetti v. 
Frost, 65 Pac. 969 ;i 26 Am. & Eng. Eney. 42. The fact that a 
demand was made for the deeds eould not change this rule, or of 
itself make that useful which before was useless. Under the circum- 
stances, whether demand was made or not, a tender of the purchase 
money would bave been productive of no good results. 

[3] Conceding, without deciding the proposition that it was neces- 
sary in order to constitute a valid transfer of the contract from the 
United States Gypsum Company to complainant that the assignment 
should be in writing, it does not follow that it must be alleged that 
the assignment was in writing. If it was indispensable that the as- 
signment should be in writing, it will be presumed, unless the con- 
trary appears in the pleading itself, that it was in writing. This rule 
has been applied repeatedlv to allégations as to the original contract 
of sale itself. Riee v. Yakima & P. C. R. Co., 4 Wash. 724, 31 Pac. 
23; Bradford Inv. Co. v. Joost, 117 Cal. 204, 48 Pac. 1083, 1084; 
Barnsdall v. Waltemeyer, 142 Fed. 415, 73 C. C. A. 515; Lupean v. 
Brainard, 20 App. Div. 212, 46 N. Y. Supp. 1044; Gunderson v. 
Thomas, 87 Wis. 406, 58 N. W. 750. 

The demurrer is overruled, and the défendants granted 20 days 
within which to answer. 

iReported in full in the Paclflc Reporter; reported as a mémorandum dé- 
cision without opinion in 133 Cal. xix. 
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TJNITED STATES v. RICE et al. 

(Circuit Court, S. D. New Yorlî. December 29, 191].) 

Bail (§ 42*) — Bail During Tbial— Right to. 

Under Rev. St. § 1015 (U. S. Oouip. St. 1001, p. 718), providing that 
bail shall be adniitted upon ail arrests toi- offenses not punisbable by 
death, a défendant accused of a noneapital felony ia not entitled as a 
matter of rigbt to bail during bis trial. 

[Ed. Note.— For other cases, see Bail, Cent. Dig. §§ 139-152 ; Dec. Dig. 
§ 42.*] 

George Graham Rice (alias Herzog) and others having been indicted 
for felony, he applies for bail during his trial. Application denied. 

G. H. Dorr, Abel I. Smith, and W. H. Pitkin, for the United States. 
Louis J. Vorhaus, E. J. Myers, and Ernest Baldwin, for défendants. 

RAY, District Judge. Prior to the commencement of this trial of 
the défendant Rice and others on an indictment for using the mails 
to carry out a scheme to defraud, the défendants had been arrested 
and admitted to bail on a similar charge contained in a prior indict- 
ment. Défendants appeared and pleaded not guilty to the présent 
indictment, and the trial thereon was commenced, and is now in prog- 
ress. No bench warrant was issued, and no bail fixed or applied for 
until December 26th, when circumstances arose which in the judg- 
ment of the United States attorney made the actual appréhension of 
the défendant Rice necessary. A bench warrant was issued, and Rice 
was apprehended thereon by the United States marshal, and the court 
ordered him into the custody of the marshal during the trial. His 
counsel ask to hâve bail fixed, and that Rice be enlarged on such bail 
during the trial. Conditions are such that in the opinion of the court 
the présence of Rice during the trial, and, if necessary, thereafter can 
only be secured and the jury protected against unlawful approaches 
and attempts to corrupt by holding him in actual custody. . 

The question presented is whether a défendant on trial for a felony 
(not a capital case) is entitled as matter of right to be enlarged on 
bail during thé progress of such trial. Section 1015, R. S. U. S. (U. 
S. Comp. St. 1901, p. 718), provides that "bail shall be admitted upon 
ail arrests in criminal cases when the offense is not punishable by 
death." By section 1016, R. S. U. S. (U. S. Comp. St. 1901, p. 718), 
it is also provided that "bail may be admitted upon ail arrests in crim- 
inal cases when the pvmishment may be death." The statutes of the 
United States are silent as to bail during the progress of the trial. 
The Suprême Court of the United States, however, has placed a con- 
struction on this statute founded evidently on the rules of the com- 
mon law. In Hudson v. Parker, 156 U. S. 277, 285, 15 Sup. Ct. 450, 
453 (39 E. Ed. 424), the court said : 

■ ''The statutes of the United Stjites hâve been franied upon the theory that 
a person accused of crime shall not, until he has been finally adjudged 
guilty in the court of last resort, be absolutely c-ompelled to undergo impris- 
onment or punishinent, but may be admitted to bail, not only after arrest 
ffnd hefore trial, but after conviction and pending a writ of error. The stat- 
utes as to bail upon arrest and before trial provide that bail 'may be admit- 

*For other cases see same topic & § ntjmbeh In bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ted' upon ail arrests In capital cases, and 'shall be admitted' upoii ail ar- 
rests in otiier criminal cases ; and may be taken, * * * " (dting the 
statute quoted). 

The words "and before trial" and "before trial" were entirely un- 
necessary if the court intended to intimate or hold that bail during 
the progress of the trial is a matter of absolute right. It is in ac- 
cord with reason that during the progress of a criminal trial for fel- 
ony the présence of the défendants may be assured by having them 
in actual custody. At common law in cases of felony at first no 
bail was permitted. Then bail before trial, but not during the trial, 
was permitted. This was the law when the act of September 24, 1789 
(1 Stat. 91, c. 20, § 33). was enacted. Section 1018, R. S. U. S. (U. 
S. Comp. St. 1901, p. 719), and Act Aug. 8, 1846 (9 Stat. 73, c. 98, § 4), 
provides that : 

"Any party oharged with a criminal offense and admitted to bail may, in 
vacation, be arrested by his bail, and delivered ta the niarshal or bis deputy 
before any judge or other offlcer baving power to commit for sucb offense," 
etc. 

This excludes the power of the bail to voluntarily surrender their 
principal during the progress of the trial and be exonerated, and clear- 
ly contemplâtes that the acciised may then be taken into the custody 
of the court and remain subject to its order and control. 

The rest of the section last quoted reads as follows : 

"And at the request of sucb bail the judge or other ofiicer shall recommit 
the party so arrested to the custody of tbe marsbal, and indorse on the re- 
cognizance or eertifled copy thereof the diseharge and exonération of such 
bail: and the party so committed shall therefrom be held in custody untll 
discharged by due course of law." 

As the bail may not surrender the principal during the trial (term) 
if the court has not power on its own motion to order the défendant 
into the custody of the marshal, the défendant during the trial may 
openly abscond, and the court and bail are powerless to prevent unless 
the bail take the défendant into their physical custody and hold him 
during the trial. I think the décisions of the Suprême Court and 
statutes quoted clearly contemplate that the défendant admitted to 
bail "before trial" may be taken into the custody of the court, and 
held subject to its order during the trial. The responsibility of the 
bail may, and I think does, continue during the trial, if défendant is 
not taken into actual custody. However, it is within the discrétion 
of the court to take and hold the défendant in actual custody during 
the trial. As said, the court has the right to be assured of the con- 
tinued présence of the défendant during the trial. It is an inhérent 
power of the court and one to be exercised in its discrétion the same 
as is the discretionary power to keep the jury together in the custody 
of the marshal during the criminal trial. It is not in the légal sensé 
an imprisonment or a punishment, but a necessary step in the due 
administration of justice. The jury is placed in the custody of the 
sherifï in the state courts or of the marshal in the United States 
courts to insure them against outside and improper interférence and 
influence, and why may not a défendant be placed in actual custody 
192 P.— 46 
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to render f ruitless his attempts, if any, to interfère with or influence 
jurors. 

In Commonwealth v. Rusk, 7 Wkly. Notes Cas. (Pa.) 486, the court 
said that, when it appears to the court during the trial or the District 
Attorney shall so state to the court that the case is not one of murder, 
then "it is in the discrétion of the court to admit the défendant to bail. 
Such was the uniform practice of the judges of the court of oyer and 
terminer as that court was organized prior to the adoption of the 
new Constitution." In 5 Cyc. the law is thus stated: 

"Where the accused is free on bail, he may be ordered Into aetual custody 
during the trial of the case. Nor will bail be allowed during adjoumrnents 
of the dally sessions of the court." 

This is hëld also in People v. Williams, 59 Cal. 674, and People v. 
Beauchamp, 49 Cal. 41. In Adkins v. Commonwealth, 98 Ky. 539, 
557, 33 S. W. 948, 953 (32 h. R. A. 108), the court held : 

"It was within the discrétion of the court to order défendants into aetual 
custody when the trial eommeuced." 

In People v. Cole, 6 Park. Cr. R. (N. Y.) 695, 702, the court said : 

"The right in the court to admit to bail, even in cases of murder, must be 
conceded. It is a matter left to the discrétion of the court" 

In 15 Current Law, 437, it is said: 

"Bail should be denied where it will not in ail probablUty procure the at- 
tendance of the défendants." 

In the Southern District of New York it has been not uncommon 
to order the défendants into custody during the trial. 
Motion denied. 



UNITED STATES v. OHIN CHONG PONG. 

(District Court, S. D. New York. November 29, 1911.) 

Aliens (§ 28*)^ — Depoktaiion Proceedings — Chinbse— Exclusion. 

Chlhese Exclusion Act (Act May 6, 1882, c. 126, 22 Stat. 60 [U. S. 
Comp; St. 1901, p. 1307] as ameuded) § 6, provides that a Chlnese per- 
son, other than a laborer, entltled by the treaty to enter the United 
States, shall obtain the permission of and be Identified as so entltled by 
the Chinese government, the eertiflcate to be viséed by the United States 
diplomatie représentative In the foreign country from which such eertif- 
lcate is Issued, which eertiflcate shall be prima facie évidence of the 
facts set forth therein. Défendant was a niember of a Mexican mer- 
cantile firm haviug a capital of $50,000 American money, defendant's 
Interest belng $10,000, which he inherited from his father. The firm's 
biisiriess amounted to $150,000 a year. Défendant w^as sent into the 
United States with instructions to report as to advisabillty of opening 
branch stores in the United States, and, before leaving Mexico, secured 
a cprtifiCate required by section 6 in proper form, on which he was ad- 
mitted at the port of New York. He received remittances from his firm 
aggregating $400 In January, February, and March, 1911, but whilehe 
wafe vlsiting a friend or relative who operated a laundry he was arrested 
as unlawfully In the country, and there was évidence that at times he 
asslsted In the laundry. Held, that défendant was not a laborer, but 

*For other cases sëë s^tae topic & i numbër in Dec. & Am, Dlgs, 1907 to date, & Bep'r Indexes 
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that, pursuant to the certificate, he was entitled to remain in the United 
States. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 88-90 ; Dec. Dig. 
i 28.* 

What Chinese persons are excluded from the United States, see note 
to Wong Yen v. United States, 104 0. C. A. 538.] 

Déportation proceedings by the United States against Chin Chong 
Pong. From a déportation order, défendant appeals. Reversed, and 
défendant ordered discharged. 

Henry A. Wise, U. S. Atty., and Roger H. Clarke, Asst. U. S. Atty. 
James A. Donegan, for défendant. 

HOLT, District Judge. This is an appeal from an order of a 
United States commissioner, adjudging that the défendant be de- 
ported from the United States to China. The ground of the charge 
against him is that he is a Chinese laborer in this country without the 
certificate prescribed by the statute, authorizing his résidence hère. 
His défense is that he is a merchant, authorized by a proper certifi- 
cate to corne to this country. The défendant is a member of the mer- 
cantile firm of Ah Sing & Co., of El Oro, Mex. That firm has a 
capital of $100,000 in Mexican money, équivalent to $50,000 Amer- 
ican monCy. The défendant has an interest in that firm of $20,000 
in Mexican money, which he inherited from his father, who at the time 
of his death was a member of the firm. The firm is engaged in a 
gênerai mercantile business, amounting to about $150,000 a year. 
The défendant testifies that he was sent by his firm to the United 
States for the purpose of investigating trade conditions in this coun- 
try, with instructions to report as to the advisability of opening branch 
stores in the United States. Before leaving Mexico, he secured a 
passport issued to him by the charge d'afl^aires of the Chinese légation 
in Mexico, which passport was certified to according to law by the 
consul gênerai of the United States of America stationed in Mexico. 
This certificate states that the consul has examined into the truth of 
the statements set forth in the certificate, and finds upon examina- 
tion that the same are true, and that the sijjnature and seals of the 
certificate are genuine. Upon this passport the défendant came from 
El Oro to Vera Cruz, Mexico, and from there took ship to New York, 
where he landed on December 3, 1910. His passport was examined 
by the immigration inspecter at the port of New York, who, after 
such examination, admitted the défendant as a person legally entitled 
to corne to the United States. When the défendant left El Oro, he 
had on his person about $160. Upon his arrivai in New York, he 
still had in his possession about $60. During the three months prior 
to his arrest in this country, he received from his firm in El Oro vari- 
ons sums, amounting in the aggregate to $400, being $150 in a letter 
dated January 2, 1911, $150 in another letter dated February 11, 1911, 
and $100 in another letter dated March 28, 1911. Upon his arrivai 
in New York, the défendant passed about a month with the firm of 
Hing Lum Chan & Co., No. 4 Doyer street, during which time he 

•For other cases see same topie & § numeer in Dec. & Aro. Digs. 1907 to date, & Rep'r Indexes 
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made investigations in the city of New York, as to the advisability oî 
establishing a branch of his Mexican store hère. Thereafter he 
started to niake investigations in other cities, with a view to finding 
suitable locations in which to establish branch stores. With this ob- 
ject, he went to Albany, Amsterdam, Schenectady, and Saugerties. 
His testimony is that on one of thèse trips he met a person, whom he 
calls a cousin, who resided in Saugerties, and who invited the défend- 
ant to pay him a visit in Saugerties. The défendant accepted the in- 
vitation, and went to Saugerties, where he stayed about a month with 
this cousin, who kept a laundry, while visiting from time to time 
various places in that région. After being there about a month, he 
was arrested; the government's claim being that he was a laborer 
employed in his friend's laundry. To support that claim, the gov- 
ernment produces the évidence of several witnesses to the efïect that 
they saw the défendant in the laundry, and that he often took in 
laundry from customers, and handed out laundry to customers, and 
received money for the laundry. Two witnesses testify that they saw 
the défendant ironing in the laundry several times. The défendant 
testiiies himself and gives évidence by the keeper of the laundry and a 
man employed there that he was never paid anything for his services, 
that he did not know how to iron clothes, and that a beginner in 
learning laundry work is never permitted at first to attempt to iron 
clothes because of the danger of spoiling them. 

Section 6 of the Chinese exclusion act (May 6, 1882, c. 126, 22 Stat. 
60 [U. S. Comp. St. 1901, p. 1307] as amended) provides that any Chi- 
nese person, other than a laborer, entitled by the treaty to corne into 
the United States, shall obtain the permission of and be identified as 
so entitled by the Chinese government, to be evidenced by a certificate 
issued by such government, which certificate shall be viséed by the 
indorsement of the diplomatie représentative of the United States in 
the foreign country from which such certificate is issued, and that 
such certificate shall be prima facie évidence of the facts set forth 
therein, but may be controverted, and the facts therein stated dis- 
proved by the United States authorities. The défendant in this case 
had a genuine certificate, executed by the Chinese représentative in 
Mexico, and viséed by the American consul there, and no question 
is made as to its genuineness or sufficiency. It is therefore prima 
facie évidence of the defendant's right to enter and remain in this 
country, and of the facts stated in it, the substantial facts being that 
the défendant is a merchant, having a one-fifth interest in a business 
with a substantial capital, and that the object of his coming to this 
country was to détermine whether to establish a branch of his busi- 
ness hère. In my opinion the évidence f ail s to establish that the de- 
fendant was a laborer at any time in this country. The proprietor 
of the laundry in Saugerties and the défendant testify that he never 
received any pay while staying at Saugerties, and that whatever he 
■did in the way of attending to customers was a mère friendly act of 
assistance by a guest to his host. But the conclusive évidence in this 
case in my opinion is the fact that during the three months which 
passed after the défendant came to this country and before his ar- 
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rest 'ac received letters from a member of the firm in Mexico, of 
■whicli firm he is a member, making inquiry about his progress in se- 
lecting a place to do business, and inclosing three separate drafts, 
amounting in the aggregate to $400 remitted to him from Mexico. 
The letters containing thèse drafts are produced, and also the en- 
velopes, bearing the officiai Mexican postmarks. The bankers in 
New York, where the drafts were cashed, are produced, and swear 
that they cashed them. If the défendant was in fact a mère laborer, 
in my opinion he would not hâve been in receipt of such letters and 
of such remittances. 

The décision of the commissioner directing the déportation of the 
défendant is reversed, and the défendant discharged from arrest. 



PÏLE V. TEXAS TRANSPORT & TERMINAL CO. et al. 

(District Court, B. D. Louislana. December 28, 1911.) 

No. 14,240. 

1. BaNKRUPTCT (§ 140*) ESTATE OF BaNKBUPTS— OwNBBSHIP Oï PbOPEBTT— 

Sale. 

A bankrupt engaged in cotton eiportlng drew drafts to whlch forged 
bllls of lading, Invoices, and Insurance certlflcates were attached, and 
caused them to be accepted and ultlmately pald by the drawee, a foreign 
bank, according to the ordinary custom of business, by which the bank- 
rupts would conslgn cotton to S. & Co. on negotlable bllls of lading to 
their own order and annex such bllls, properly Indorsed, together wlth 
other documents usual to the cotton trade to drafts drawn on the varlous 
banks In Havre with whom S. & Co. had previously arranged for crédit. 
The banks would accept and pay the drafts and hold the cotton as secu- 
rlty for thelr reimbursement, and, when sold, would release the cotton to 
S. & Co. or the purchaser. Thereafter, and before bankruptcy, the bank- 
rupt assenibled cotton sufficient to satlsfy the forged drafts, and con- 
signed the same Identlcally as represented by the forged bllls and shlpped 
the same to Havre, taking port bills of lading whlch were malled to S, 
& Oo., wlth Instructions to dellver them to the bank in exchange for the 
false through bllls of lading annexed to the drafts. Shortly after thls 
was done, and before shipment, the bankrupts' trustée selzed the cotton 
As a part of the bankrupts' estate. Helcl; that the cotton shlpped be- 
came appropriated to the fulfiUment of the prlor transaction, and 
amounted to an absolute sale to the bank, and was therefore not an as- 
set of the bankrupts. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. { 140.*] 

2. Bankruptct (§ 166*) — Prefbeencb — Evidence. 

Such transaction was Insufflcient to warrant a flndlng that the bank- 
rupts by so shippiug the cotton Intended to prêter the bank, or that the 
bank had any knowledge of an Intended préférence or of the bankrupts' 
Uisolvency ; and hence the shipment was not voldable as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. i§ 250-258 ; 
Dec. Dlg. § 166.*] 

In Equity. Action by J. A. E. Pyle, as trustée in bankruptcy of 
Steele, Miller & Co., against the Texas Transport & Terminal Com- 
pany and others. Judgment for défendant. Bank of Mulhouse, inter- 
vener. 

See, also, 185 Fed. 309. 

•Fer other cases see same toplc à i ntimber In Dec. & Am. Diga. 1907 to date, ft Rep'r Indexai 
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W. A. Percy, J. A. Lamb, and Dufour & Dufour, for plaintiff. 
Denegre & Blair, for défendant Bank of Mulhouse. 
George H. Terriberry, for défendant Texas Transport & Terminal 
Co. 

POSTER, District Judge. [1] It appears that the firm of Steele, 
Miller & Co., domiciled at Corinth, Miss., were engaged in a large 
cotton exporting business, and in the course of their business drew 
nine drafts on the Bank of Mulhouse, aggregating about $66,000, 
and ail in substantially the same form, of which the following is a 
fair sample: 

"90 days after siglit of this flrst of exchange (second unpaid) pay to the 
order oî ourselves forty thousand two hundred and seventeen 90/100 francs. 
Value received and charge to aceount R. D. A. R. 1/100 baies cotton. To 
Banque de Mulhouse, Havre, France. [Signed] Steele, Miller & Co." 

To thèse drafts were attached what purported to be fiine railroad 
through bilis of lading from points in Mississippi to Havre, France, 
each for 100 baies of cotton, shipped by Steele, Miller & Co. to their 
own order, with instructions to notify Scheuch & Co., and indorsed 
in blank, but which were in reality entirely forged and fictitious, and 
no cotton at ail had been actually shipped. There were also attached 
to the drafts the usual invoices and insurance certificates. Steele, 
Miller & Co. discounted thèse drafts in the usual manner, and they 
were in due time accepted by the Bank of Mulhouse and ultimately 
paid. Thereafter, Steele, Miller & Co. assembled 900 baies of cotton 
at New Orléans, marked it, and consigned it identically as represented 
by the forged bills of lading, and shipped it to Havre by the Com- 
pagnie Générale Transatlantique, took for it port or custody bills of 
lading, and mailed them to Scheuch & Co., who were their agents, 
with instructions to deliver them to the bank in exchange for the false 
through bills of lading annexed to the drafts. Shortly after ship- 
ping the cotton, and before it had actually left the United States, 
Steele, Miller & Co. were adjudicated bankrupts and their trustée 
brought his bill of complaint against the Bank of Mulhouse, against 
Scheuch & Co., and against the Compagnie Générale Transatlantique 
and its agent at New Orléans, the Texas Transport & Terminal Com- 
pany, in whose custody the cotton then was, to recover the said 900 
baies of cotton, on the ground that the shipment constituted a void- 
able préférence. 

For reasons previously filed, a preliminary injunction issued, re- 
straining the carrier from removing the cotton put of the jurisdiction 
of this court, but the bank was permitted to take over the cotton on 
bond. So, for the purposes of this decree, Scheuch & Co. and the 
carrier and its agent may be considered nominal parties. 

It is contended by the bank that the transaction between it and 
Steele, Miller & Co. is in the nature of a sale, and that by marking 
the cotton and shipping it Steele, Miller & Co. appropriated it to the 
contract before bankruptcy, that Steele, Miller & Co. did not intend 
to create a préférence, and that, even if they did, the bank did not 
know, and had no notice, constructiye or actual, of the insolvency of 
Steele, Miller & Co. and an attempt to prefer it. 
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But the trustée contends that Steele, Miller & Co. substituted good 
collatéral for documents of no value, and thereby created a voidable 
préférence, which he is suing to set aside, and as trustée he is net 
estopped. I cannot agrée with thèse contentions. The method of do- 
ing business which the parties had adopted was as f oUows : Steele, 
Miller & Co. would consign their cotton to Scheuch & Co. on negotia- 
ble bills of lading to their own order, and annex thèse bills, properly 
indorsed, together with other documents usual in the cotton trade, 
to drafts drawn on the various banks at Havre with whom Scheuch 
& Co. had previously arranged for crédits. The banks would accept 
and ultimately pay thèse drafts, and hold the cotton as security for 
their reimbursement. Scheuch & Co. would sell futures against the 
cotton to protect the banks f rom market fluctuations, and in the usual 
course of business would dispose of the cotton after it arrived, and 
then reimburse the banks. The banks would then release the cotton 
to Scheuch & Co. or the purchaser. Under this arrangement, it seems 
to me that Steele, Miller & Co. parted with the ownership and control 
of the cotton the moment they shipped it and drew on the bank for 
its value. And it will be noted in this connection that the drafts are 
to be charged to account of the cotton, and not to the account of 
Steele, Miller & Co. Steele, Miller & Co. at times remitted funds to 
Scheuch & Co. in settlement of their mutual accounts, but thèse were 
to reimburse the banks for losses on the out-fall of the cotton, such 
as différences in grade or weight, for which they were, of course, 
liable, or to take up drafts that had been drawn in excess of their 
line of crédit. I can see no différence in principle between thèse trans- 
actions and out and out sales. 

When Steele, Miller & Co. had obtained the bank's money by false- 
ly pretending they had shipped the cotton against which the draft 
was drawn, and on the faith of which purported shipment the bank 
had accepted and paid the draft, there is no reason why they could 
not afterwards appropriate the actual cotton to the contract, and by 
shipping it, consignée! and marked precisely as represented in the 
forged bills of lading, they did so. The Idaho, 93 U. S. 575, 23 L. 
Ed. 978. It is immaterial that in this case they took out port, instead 
of through, bills of lading. It was immaterial what they might do 
with the genuine bills of lading, provided no rights of innocent third 
persons were affected. That they sent them to the bank to be sub- 
stituted for the forged ones but strengthens the facts showing ap- 
propriation. It did not constitute a change of securities. Steele, Mil- 
ler & Co. appropriated the cotton to the contract, and the transaction 
was entirely complète before bankruptcy. They would hâve been 
estopped to assert any claim to it, and the trustée is in no better posi- 
tion. 

[2] While I do not consider the question of voidable préférence 
is presented in this case, and prefer to rest my décision on the above 
reasons, perhaps it is but fair to the défendant to say that I am not 
convinced that Steele, Miller & Co. intended a préférence, as it seems 
to me they uniformly discounted drafts purporting to be secured by 
bills of lading for cotton, which were in reality forged, and thereafter 
shipped the cotton to prevent discovery of their dishonest methods, 
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and that their transactions with the bank were in the usual course of 
business and without any intention on their part other than to conceal 
their true methods. Furthermore, while the facts on which they 
might be charged with notice ought to hâve excited the suspicion of 
the bank, I am not prepared to say that they had knowledge,,con- 
structive or actual, of Steele, Miller & Co.'s insolvency, or that a 
préférence was intended. Tumlin v. Bryan, 165 Fed. 168, 91 C. C. A. 
200. 

There will be a decree in favor of the bank adjudging it to be the 
owner of the cotton and dismissing the bill as to it, but the bill will 
be retained for further proceedings on other branches of the case. 



NEW YORK TRUST CO. v. PORTSMOUTH & EXETER ST. RY. CO. 

(Circuit Court, D. New Hampsbire. December 11, 1911.) 

No. 374. 

1. Courts (§ 489*) — Concurrent Jubisdiction— State and Fédéral Courts. 

Where there Is diverse citizeiiship, a fédéral court had the sauie author- 
ity and the saïue duty to dispose of the assets of an insolvent street rail- 
way that the state courts would hâve. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1341 ; Dec. 
Dig. § 489.* 

Conflict of jurisdiction With state courts, see note to Loulsville Trust 
Co. V. City of Cincinnati, 22 0. C. A. 356.] 

2. Stbeei' Bailroads (§ 55*) — Foreclosube dp Moetgage — Sale of Propebty. 

A court of equity havlng possession of tlie res, with the parties before 
it, includiug the proper représentative of the state, bas the power, in a 
suit to foreclose a mortgage upon the property of a hopelessly Insolvent 
Street railway Company, to dispose of the property involved in any rea- 
sonable way which niay be for the hest interests of the mortgagee, and, 
if uecessary, to order sale in the alternative. 

[l'jd. Note. — For other cases, see Street Railroads, Cent. Dig. § 134 ; 
Dec. Dig, § 55.*J 

In Equity. Bill by the New York Trust Company against the Ports- 
mouth & Exeter Street Railway Company to foreclose a mortgage. 
Motion for the entry of a decree of foreclosure and sale granted. 

Samuel W. Emery, for complainant. 

G. K. Bartlett, for défendant. 

E. G. Eastman, Atty. Gen., for state of New Ftampshire. 

AL,DRICH, District Judge. We hâve now to consider the motion 
of the complainant for the entry of a decree of foreclosure and sale 
under a mortgage. The property covered by the mortgage is the 
Portsmouth & Exeter Street Railway, which runs from Portsmouth 
to Exeter in the state of New Hampshire, and is located within the 
limits of highways. 

This railway company was incorporated by a spécial act of the 
New Hampshire Législature, approved March 7, 1901. The road 
originally cost something like $300,000, and the expense of construc- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tion was met through issuing bonds and the sale of stock. The road 
has been operated at a serions loss from the beginning, and as indi- 
cated by the report of the masters, if interest is considered and tlie 
property is disposed of under the most favorable conditions, the loss 
to the stockholders and bondholders will be equal to the entire amount 
of the stock and bonds. Thus it would resuit that the loss would be 
something like $300,000. 

The original suit was for the foreclosure of a mortgage held by 
the New York Trust Company covering an indebtedness, Mardi 4, 
1911, of about $170,000, and in the due course of its pendency a re- 
ceiver was appointed to operate the road experimentally. It having 
been ascertained that there was no probable or possible way of op- 
erating the road without serious loss, an application was made for 
leave to sell. The application is based upon the idea that it may be- 
come necessary, in order to realize anything under the mortgage, to 
sell under such circumstances as will permit the purchaser to dismantle 
the road as a railway, and dispose of the property as junk at an upset 
price. 

The proposition for leave to dismantle a railway chartered by the 
Législature and operated under the laws of a state which déclare 
that ail raiiroads are public and that the proprietors thereof shall not 
discontinue them or any part of them suggests at once an important 
and délicate question, a question which would ordinarily be deemed 
to be a législative question. Acting upon the view that the statutes 
of New Hampshire in tliis respect direct themselves against the pro- 
prietors of a railroad as a prohibition upon voluntary discontinu- 
ances and surrenders, and upon the idea that there inust be authority 
in a court dealing with a situation as one, practically, of total insol- 
vency, a board of masters consisting of tliree prominent citizens of 
the State was appointed to hear the parties and to examine into the 
affairs of the railway company, and report as to its financial status 
and possibilities as a going concern. 

The report, which is affirmed, shows that the road is in the situa- 
tion which has been explained ; that the roadbed, rails, rolling stock, 
and other equipments are out of repair, and to render the road safe 
to operate large expenditures would be at once required ; and that the 
franchise of the road is valueless. 

[1, 2] This being a case in which there is diverse citizenship, it 
is assumed that the fédéral court has the same authority and the same 
duty to deal with the situation that the state courts would hâve, if 
the question and the right were before them. The state of New 
Hampshire is represented in this proceeding by the Attorney General, 
who has submitted a brief. Tifaig conclusion reached is that a court 
of equity, having possession of the res, with the parties before it, 
including the Attorney General, the proper représentative of the state, 
has the power in an insolvent situation like this, to dispose of the prop- 
erty involved in any reasonable way which may be for the best inter- 
ests of the mortgagee, and if necessary, as seems to be the case hère, 
in order to realize anything from the property to order a sale in the 
.alternative. 
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The authorities upon this question are not numerous, but such 
cases as Jack v. Williams (C- C.) 113 Fed. 823, and the same case in 145 
Fed. 281, 76 C. C. A. 165, and Ralston v. Dodge City, etc., Railroad, 
53 Kan. 329, 36 Pac. 755, 24 L,. R. A. 564, indicate tliat courts refuse 
to issue mandates to compel the opération of railroads which are 
totally insolvent, and wliere there is no possibility that conditions will 
be improved by continuing the road as a going concern. 

Some of the décisions base the refusai to compel owners to operate 
under circumstances of great pecuniary loss, which must resuit 
through repairs and continuance as a going concern, upon the ground 
that it would deprive the owners of their property without compen- 
sation, and therefore that it is justifiable to order a receiver to dis- 
mantle the road and sell the materials. 

Other cases suggest the idea that the public interest is somawhat 
involved, but perhaps the better view would be that the public inter- 
est is one of the principal questions to be considered. Under this 
view, it will become necessary that the plan of sale must be so ar- 
ranged as to first enable the public, or members of the public, to buy 
the road, as a going concern, at a sum considerably less than an upset 
price based upon the value of the material sold under such authority 
and conditions as will permit the road to be dismantled. 

The masters having f ound the junk value to be approximately $53,- 
000, an upset price will be fixed upon motion, without further hearing 
or évidence, upon the facts already appearing, including those found 
by the masters. 

Counsel for the petitioner will prépare a draft order of sale in ac- 
cordance with the views expressed in this opinion. 

I think it is too late for the state to raise the question of the valid- 
ity of the bonded indebtedness, even if such question could be tried in 
the collatéral way in which the question is suggested. 



In re MILLER.. 

(District Court, N. D. lowa, W. D. January 4, 1912.) 

No. 952. 

1. Bankkuptct (§ 413*) — Dischakqe— SPEciricATroNs oe Gkounds op Oppo- 

sition — Vérification. 

Though Bankr. Act July 1, 1898, c. 541, § 18c, 30 Stat. 551 (U. S. Comp. 
St. 1901, p. 3429), and a local court rule require spécifications of grounds 
of opposition to a bankrupt's discharge to fte verifled, a creditor was 
properly permltted to verify speciflcatlons which were flled without véri- 
fication, where counsel for the objecting creditor was advised by the 
référée that vérification was not nece^ary, and it was made as soon as ob- 
jection was raised for want thereof?^ ' 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 413.*] 

2. Bankruptcy (§ 407*)— Objections to Discharge— Geounds— Misrepre- 

sentations. 

Under Bankr. Act July 1, 1898, § 14b(3), as added by Act Feb. 5, 1903, 
e. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1310), making it 
ground for refusai of a discharge in bankruptcy that the bankrupt ob- 

•For other cases see same topic & i numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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talned property on crédit on a materlally false statement In writiug, a 
discharge was properly refused to a retail mercliant who obtained goods 
worth $2,200 on crédit, upon a written statement showing that bis assets 
exceeded liis liabilities by about $26,000, where he falled to pay for the 
goods, excepting a pàyment of $270, and where he omitted from tlie 
statement two items of indebtedness for boi-rowed money, aggregating 
$7,000 ; the statement being recklessly made and knowlngly false. 

[Ed. Note. — For other cases, see Banltruptcy, Dec. Dig. § 407.*] 
3. Bankeuptct (§ 407*) — Discharge— Refusal—Effect. 

Refusai of a discharge in bankruptcy under Bankr. Act July 1, 1898, 
§ 14b(3), as added by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. 
St. Supp. 1909, p. 1810), on the ground that the bankmpt obtained prop- 
erty on crédit on a false statement in writing as to his assets, opérâtes 
as to ail claims, not being limited merely to the claim of the objectùig 
créditer. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

In the matter of Nicholas B. Miller, bankrupt. On objections by 
Marsliall Field & Ce. to the bankrupt's discharge. Discharge denied. 

Strong & Whitney, for objecting créditer, 
Struble & Struble, for banltrupt. 

REED, District Judge. [1] The bankrupt objects to the spécifica- 
tions of grounds of opposition to the discharge because they were 
not verified when filed, as required by rule No. 11 in bankruptcy of 
this court. That rule is as follows: 

"11. * * * Spécifications of ground of opposition to a discharge shall 
be verified by the créditer or party maklng the same. If more than one 
ground is relied upon, each shall be stated in a separate spccificatiou. The 
spécifications shall be numbered, and each shall contain a ciear and concise 
statement of the facts, without répétition, relied upon as grounds to defeat 
the diseharge. Spécifications not verified as required by tlais rule shall not 
be received nor flled." 

It appears from the affidavit of counsel for the objecting creditor 
that, when he presented the spécifications to the référée to be filed, 
he inquired of the référée if it was necessary to verify the same, and 
was informed by him that it was not; that, as soon as objections 
were made to them because not verified, the objecting creditor made 
application to the judge for leave to amend the same by verifying 
them, which leave was granted, and the spécifications were at once 
duly verified. The bankrupt, however, urges that this is not suffî- 
cient, that the filing of them without vérification was a nullity, and 
that there was nothing which could hâve been amended. 

Local rule No. 11 is intended to prevent the filing of frivolous or 
ungrounded spécifications of objections to a discharge, simply to delay 
the hearing thereof, and without intending to ofifer any évidence in 
support of them, which was frequently donc before the rule was pro- 
mulgated. The vérification seems also to be required by section 18c 
of the bankruptcy act. But neither the statute nor the rule prevent 
the vérification of spécifications after they hâve been filed, upon a 
showing of good reasons why they were not verified when filed. 

The spécifications in question are spécifie, and comply with the 

•For other cases see same topio & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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statutè and the local rule, except as to vérification, and are shown to 
hâve been filed in good faith. If objection had been made to them, 
when presented to the référée, that they were not verified, they would 
undoubtedly hâve been verified at once, as they were later, when ob- 
jection was made to them for lack of such vérification. To refuse to 
permit them to be verified would, upon the showing made, be a clear 
abuse of discrétion. See In re Levin, 176 Fed. 177, 99 C. C. A. 531. 
The motion to reconsider the order allowing them to be verified after 
they were filed, and to disregard them, is overruled. 

[2] The principal objection to the granting of the discharge is that 
the bankrupt obtained property on crédit from Marshall Field & Co.> 
a corporation of Chicago, upon a materially false statement in writing 
made by him to that company for the purpose of obtaining such crédit. 
Section 14b of the bankruptcy act, as amended, provides : 

"The judge «bail hear the application for a discharge, and such proofs and 
pleadings as may be made in opposition thèreto by parties in interest, 
* * * investigate the merits of the application and discharge the appli- 
cant unless he has * * * (3) obtained property on crédit from any per- 
son upon a materially false statement in writing made to such person for 
the purpose of obtaining such property on crédit." 

The proofs show that on February 23, 1909, the bankrupt, who 
was then conducting a gênerai store at Remsen, Plymouth county, in 
this State, applied to Marshall Field & Co., a wholesale dry goods 
house in Chicago, at its store in that city, to purchase goods upon 
crédit. He had been dealing with that company prior to this, and 
had previously made to it statements of his financial condition. On 
this occasion he was required to make to the company a new state- 
ment in writing of his financial condition as a basis for the crédit 
asked for. He made such statement, and in answer to one of the 
questions therein stated that he was "not indebted to any one for 
borrowed money." The statements showed his assets to exceed his 
liabilities by some $26,000. Upon the strength of such statement he 
obtained from Marshall Field & Co. property of the value of some 
$2,200, upon crédit, between its date and September Ist foUowing, 
for which he failed to pay, except the sum of $270. He was adjudged 
bankrupt in December following. 

The bankrupt admits that he made the statement, signed the same,. 
and omitted therefrom two items of indebtedness for borrowed monêy, 
aggregating about $7,000, and for which he was then owing. His 
excuse for omitting from the statement such indebtedness is that 
$6,200 thereof was for money that he had borrowed from his father- 
in-law, and for which he had given him his note, which was then 
past due, but that he did not think he would ever be pressed for its 
payment, and did not hâve the same in mind when he made the state- 
ment. The other $800 he says was a note to a bank, which was signed 
also by one Scott, that Scott was owing him (the bankrupt) a like 
sum, and that he thought one amount would ofif-set the other. 

As to the indebtedness due his father-in-law, it appears that he 
had paid the interest thereon from time to time up to the time he 
made the statement, and that in May after making the statement he 
paid the interest thereon up to January 14, 1909, which was the time 
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the annual interest became due. It appears teyond any doubt what- 
ever that this statement was made by the bankrupt to Marshall Field 
& Co., as a basis for crédit, and that upon the strength thereof he 
obtained from that company property on crédit to the amount of some 
$2,200, and for which he f ailed to pay, except the sum of ^270. That 
the statement was recklessly made, and was knowingly false in a ma- 
terial particular, is also beyond any doubt. To grant the bankrupt 
his discharge under the circumstances shown would be to disregard 
entirely the provisions of the bankruptcy act above quoted. 

[3] It is urged that, if the discharge is to be denied, it should only 
be as to the claim of Marshall Field & Co. from whom the crédit was 
obtained upon such statement. The statute does not so read, but reads 
in this way : 

"That the diseharge shall be granted unless the bankrupt bas * • * 
(3) obtained property on crédit from any person upon a materially false 
statement in writing made to such person for the purpose of obtainlng such 
property on crédit." 

The making by a bankrupt of a materially false statement in writing 
to any person for the purpose of obtaining property on crédit, and 
upon which statement property is so obtained, prevents the granting 
of a discharge; and the objections may be interposed by any party 
in interest. Gilpin v. National Bank, 165 Fed. 607-612, 91 C. C. A. 
445, 20 L. R. A. (N. S.) 1023; Talcott v. Friend, 179 Fed. 676-681, 
103 C. C. A. 80; In re Harr (D. C.) 143 Fed. 421-423; In re Brener 
(D. C.) 166 Fed. 930; In re Augspurger (D. C.) 181 Fed. 174. 

Whether or not the debt of Marshall Field & Co. against the bank- 
rupt for the property so obtained would be saved under section 17 
(2) of the bankruptcy act, as amended bv Act Feb. S, 1903, c. 487, 
32 Stat. 798 (U. S. Comp. St. Supp. 1909, p. 1310), from the effect 
of the discharge, if one was granted, need not be now considered. 
It is sufficient for the purpose of this case that Marshall Field & Co. 
had the undoubted right to interpose this objection to the discharge. 
Thé objection to the discharge must be and is sustained. 

The pétition for discharge is therefore denied, and the clerk will 
enter an order accordingly. 



UXIÏEU STATES v. DON KEE. 

(District Court, N. D. California. December 21, 191t.) 

1. Internai. Revenue (§ 40*) — Offenses — Possessing Undestroyed Stamps. 
tjnder Act Gong. Oct. 1, 1890, c. 1244, § 39, 26 Stat. 021. making ex- 
isting laws governiug revenue stamps reluting to tobacco and simfC ap- 
plicable to stamps relating to opium, and under Rev. St. § 337C (U. S. 
Comp. St. 1901, p. 2207), provlding that whenever any stamped box is 
emptied the stamps thereon shall be destroyed by the jierson in whose 
hands the same may be, an indictment charging accused vi'ith having 
in his possession an opium tin bearing an undestroyed revenue stamp is 
insuflicient, where it faits to shovv' that accused emptied the tin or had 
it in his possession when it was emptied. 

[Ed. Note. — For otber cases, see Internai Revenue, Cent. Dig. §§ 106, 
142 ; Dec. Dig. § 40.*] 

•For other cases see same topic à | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Intebnai. EavENtrE (§ 47*) — Offenses— Refilling Opixtu: Tin Beabino 
UNEFrACED Revenue Stamp— Indictment— Sufficienct. 

An Indictment under Act Gong. Oct 1, 1890, c. 1244, S 39, 26 Stat 
621, and Rev. St. § 3376 (U. S. Comp. St. 1901, p. 2207), for refilling 
an opium tin bearing an uneffaced revenue stamp, was insufflclent, where 
It falled to show when and where the tin was refllled, though it was 
alleged that at a specifled tlme and place accused had possession of the 
tin ; it being graujmatleally Impossible to connect such possession and 
refliltng as to time and place. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. § 147; 
Dec. Dlg. I 47.*] 

S. Inteenal Revenue (§ 40*)— Offenses— Refilling Opium Tin Beakino 
Uneffaced Revenue Stamp. 

Under Act Gong. Cet 1, 1890, c. 1244, § 39, 26 Stat. 621, making ex- 
Isting laws gdvernlng revenue stamps relatlng to tobacco and snuff ap- 
plicable to stamps relatlng to opium, and under Rev. St. | 3376 (U. S. 
Comp. St. 1901, p. 2207), making It an offense to put snuff or tobacco 
into a stamped box that has beea emptied, refilling of an opium tin is 
an indictable offense. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 40.*] 

Don Kee, having been indicted for an offense, demurs to the in- 
dictment. Demurrer sustained. 

Robert T. Devlin, U. S. Atty., and Earl H. Fier, Asst. U. S. Atty. 
Black & Clark and B. L,. Cadwalader, for défendant. 

DIETRICH, District Judge. [1] The indictment embraces two 
counts, in the first of which the défendant is charged with having in 
his possession a five-tael opium tin, bearing an undestroyed revenue 
stamp, and in the second the charge apparently is that of having re- 
filled such tin with opium prepared for smoking. , By section 39 of 
an act of October 1, 1890 (26 Stat. 621), as amended in 1897, it is de- 
clared : 

"That the provisions of exlstlng laws governing the engravlng, Issue, sale, 
aceountabillty, effacement, cancellation, and destruction of stamps relatlng 
to tobacco and snuff, as far as applicable, are hereby made to apply to stamps 
provlded for by the precedlng section." 

The first count is based upon this statute and the first sentence of 
section 3376 of the Revised Statutes (U. S. Comp. St. 1901, p. 2207), 
by which it is provided that: 

"Whenever any stamped box, bag, wrapper, or envelope of any kind, con- 
taining tobacco or snuff, Is emptied, the stamp or stamps thereon shall be 
destroyed by the person in whose hands the same may be." 

In substance the charge is that on the 19th day of December, 1910, 
in the county of San Francisco, state of California, the défendant had 
in his possession an empty five-tael opium tin, the stamp on which he 
willfully and unlawfully neglected and refused to destroy. It is not 
averred in the indictment, nor is it now contended, that the défend- 
ant himself emptied the tin, or that he had possession of the same at 
the time it was emptied. The theory of the government appears to 
be that the duty rests upon any one having possession of an opium 
tin to destroy the stamp thereon, regardless of the question when it 
may hâve come into his possession; but in such a view I am unable 

•For other cases see same topio & 9 numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to concur. Apparently counsel hâve inadvertently fallen into the er- 
ror of reading into the law the word "empty" in place of the word 
"emptied," for, as quoted in the brief for the government, the statute 
is made to read "empty," and apparently the entire argument rests 
upon such erroneous reading. It will be observed, however, that the 
duty of destroying the stamp is imposed only upon the person in whose 
hands the tin may be at the time it "is emptied." A diiïerent offense 
is defined by the following sentence of the section, by which it is pro- 
vided, among other things, that every person who "accepta from an- 
other any such empty stamped" tin shall be punished in the manner 
therein provided; but the averments of this count do not amount to 
a charge that the défendant accepted or received the tin from another 
person. It is therefore held that the facts stated are insufficient to 
constitute a public offense. 

[2] Passing to a considération of the second count, it is to be in- 
ferred from the briefs that counsel upon both sides assume that the 
offense which the grand jury intended to charge is that of refilling an 
opium tin bearing an uneffaced revenue stamp; but, if such be the 
case, the intention is not very clearly expressed. The charge in full 
is as follows: 

"Don Kee, late of the state and northern district of Oalifornia, heretofore, 
to wit, on the 19th day of December, in the year of our Lord 1910, at the 
City and county of San Francisco, state and district aforesaid, then and there 
being, then and there willfully, and unlawfully did lînowingly hâve in hls 
hands one flve-tael tin of opium which had formerly contained prepared 
smoking opium imported into the United States, which said flve-tael tin then 
and there bore the United States customs duties stamp denoting the amount 
of customs duty on said opium ; that said United States customs duties stamp 
had not been destroyed; that the said opium originally contained in said 
flve-tael tin, upon which the duties represented by said United States customs 
stamp had been paid, had been removed from said tin ; and that subséquent 
to the removal thereof the said Don Kee had unlawfully, willfully, and know- 
ingly refiUed said five-tael opium tin with smoking opium and opium pre- 
pared for smoking." 

It will be observed that in what appears to be the substantive part 
it is set forth that the défendant, at a certain time and place, did "will- 
fully, unlawfully, and knowingly bave in his hands one five-tael tin 
of opium imported," etc. Thus far the charge is similar to that em- 
braced in the first count; but at the end of the paragraph there is 
appended the statement that, after the tin had been emptied of the 
opium originally contained therein, the défendant "had unlawfully, 
willfully, and knowingly refiUed said five-tael opium tin with smoking 
opium and opium prepared for smoking." If refilling the tin is as- 
sumed to be the offense intended to be charged, it will readily be seen 
upon an analysis of the language that the count is fatally defec- 
tive, in that there is no averment of either the time when or the 
place where the crime was committed. As already stated, there is 
an allégation of the time and place when and where défendant had 
possession of the tin, but it is grammatically impossible to connect the 
time and place so averred with the act of refilling the tin ; for it will 
be noted that while the défendant had possession of the refilled tin in 
San Francisco on the 19th day of December, 1910, it is expressly al- 
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leged that àt some time prior thereto the opium originally contained 
therein had been removed, and that subsequently the défendant, at 
some time and place not alleged, "had unlawfuUy, willfully, and know- 
ingly refilled said five-tael opium tin," etc. 

[3] A further objection urged against this count is the gênerai 
proposition that the refilling of an opium tin is not under any circum- 
stances an indictable offense. By the latter part of section 3376 of 
the Revised Statutes the putting of snuff or tobacco into a stamped 
box or other réceptacle that has been emptied wholly or in part is de- 
clared to be a crime, and the only question is whether this provision 
is made applicable to opium by section 39 of the act of October 1, 
1890, quoted supra. In view of the gênerai rule requiring a strict 
construction of criminal statutes, the point is not entirely free from 
doubt; but as was said by Mr. Justice White, in delivering the opinion 
of the court in United States v. Corbett, 215 U. S. 233, 30 Sup. Ct. 
81, 54 L. Ed. 173: 

"The rule of strict construction does not require that the narrowest techni- 
eal meaniug be glven to the vvords employed in a criminal statute lu dlsre- 
gard of their context and in frustration of the obvlous législative liitent." 

The gist of the offense attempted to be charged hère is not merely 
the putting of opium into a certain tin, but the using of an improperly 
stamped tin as a réceptacle for opium, so that primarily the miscon- 
duct complained of involves an illégal use of the stamp upon the tin 
rather than an illégal use of the tin itself. In that view the charge 
has to do with the effacement or destruction of stamps, and is fairly 
within the terms of section 39 of the act of 1890. If the refilling of 
a tin bearing an undestroyed stamp is not an offense, by parity of 
reasoning it must be held that the buying or selling of such a tin 
would also fall short of being an offense, and consequently in such a 
view the provisions of section 39 would bave little meaning or force. 
It is concluded that the objection that the refilling of an opium tin is 
not an indictable offense is not well taken; but for the other defects 
referred to the demurrer must be sustained, and an order will there- 
fore be entered sustaining the demurrer to each count. 

I am not advised vidiether the défendant is in custody or is at large 
on bail ; but such order will be entered as may be necessary to assure 
the présence of the défendant in case the district attorney desires to 
resubmit the case to the grand jury. 



In re l'RITCHARD. 

(District Court, M. D. Pennsylvania. January 8, 1912.) 

No. 1,332. 

MOETGAGES (§ 151*) PrIOIÎITIES. 

A bankrupt havlng coutracted to purchase certain lots, obtalned mon- 
ey from a bauk with which to iuiprove theui, and on February 14, 1905, 
the bank obtalned a iudgment note from him for the amount of the 
advancemeiit on whlch judgment was entered Mareh 17, 1905. On 
March 20th, the vendor conveyed one of the lots In fee to the bankrupt 

•For other cases see same topic & § numbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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who, on April 4tli followiiig, mortgaged the same to a building associa- 
tion. Hehl, tlaat the lien covered wliatever interest tlie bankrupt liad 
secured in ttie lot by virtue o( hls agreement. einhracing tbe money paid 
and improvenients niade, and following the equity attached to tlie lé- 
gal title the moment it nierged, and henc-e the raortgage not being for 
purchase money, the judgment was the prior lien. 

[Ed. Xote. — For other cases, see Mortgages. Dec. Dig. § 1.51.*] 

In the matter of bankrpptcy proceedings by Paul R. Pritchard. On 
certificate to review an order of the référée sttstaining the priority of 
a judgment Hen on the proceeds of certain real property. Affinned. 

Paul E. Maynard, for exceptions. 
R. A. Mercur, opposed. 

WITMER, District Judge. This is a controversy between two cred- 
itors of the bankrupt, the Farmers' National Bank of Athens and the 
Sayre Building & L,oan Association, on distribution of the proceeds 
($800) of a certain lot (41 ) sold by the bankrupt's trustée. The bank- 
rupt contracted by agreement in writing, dated September 8, 1904, 
to purchase from one Harry E. Crandall two lots, including No. 41, 
and pay for both the sum of $400, in manner as follows : 

"One hundred (IflOO.OO) dollar.s down, one hundred and fifty (ll.W.OO) dol- 
lars ou the flrst day of January 190.5, by which time party of the second 
part agrées to hâve built and eonipleted a house on lot No. 41 ; one hun- 
dred and flfty (.$1.50.00) dollars on the first day of August 1905, by whieh 
time party of the second part agrées to hâve buiît and completed sald house 
on lot Xo. 98." 

The down money was paid as stiptilated, and on May 1, 1905, the 
further sum of $161 was paid on account of such contract. The con- 
tract appears to bave been filed September 7, 1905, in the county 
courts, but not at any time recorded as provided to afford public no- 
tice. In the meantime the Farmers' National Bank having advanced 
divers sums of money to the bankrupt to improve said lot and others, 
on February 14, 1905, obtained from him a judgment note for the sum 
advanced, to wit, $850, payable to O. L. Harvey, cashier, which was 
on March 17, 1905, entered of record in the court of common pleas 
of the county, to No. 246 May term, 1905. On March 29, 1905, the 
vendor, Crandall, conveyed said lot by deed in fee simple to the bank- 
rupt, who in turn mortgaged the same, by instrument dated April 
4, 1905, to the Sayre Building & Loan Association to secure the pay- 
ment of $800. The mortgage was recorded two days following. The 
question being whether the proceeds for distribution shall be awarded 
to O. L. Harvey, cashier of the Farmers' National Bank, by virtue 
of the judgment obtained March 17, 1905, or to the loan association 
on account of its mortgage obtained April 4, 1905, after the légal 
title vested in the bankrupt. 

The lien of the judgment beyond doubt covered whatever interest 
the bankrupt had secured in said lot by virtue of his agreement, em- 
bracing the money paid and improvements made, and, following the 
equity, attached to the légal title the moment it mergcd, on consuni- 
mation of the agreement resulting in a conveyance by deed in fee. 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 47 
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Richter v. Selin, 8 Serg. & R. (Pa.) 425 ; Lynch v. Dearth, 2 Pen. 
& W. (Pa.) 101; Poster's Appeal, 3 Pa. 79; Russell's Appeal, 15 
Pa. 322; Pair Hope, etc., Brick Co.'s Assigned Estate, 183 Pa. 103, 
38 Atl. 1102, and cases cited. 

It might be différent had the deed and mortgage been executed at 
one and the same time so that it could be regarded as one transac- 
tion, from which it might be inferred what was made to appear in 
Campbell & Pharo's Appeal, 36 Pa. 257, 78 'Am. Dec. 375, that "the 
whole transaction shows that there was no intention whatever to per- 
mit the vendee to acquire the légal estate for an instant discharged 
of the purchase money," and it was there said, "the acts of the par- 
ties show that they carried out their intention." There is no évi- 
dence hère warranting the conclusion that the mortgage should be 
regarded as a purchase-money mortgage, as argued by counsel, and 
it is very doubtful that any of its proceeds went in payment of the 
purchase price of the lot. The indorsement on the contract, "Re- 
ceived of Paul R. Pritchard one hundred and sixty-one dollars on 
the contract, May 1, 1905," signed by the vendor, after delivery 
of deed and mortgage favors this view of the transaction. Then 
again we would hesitate to say that, even if the parties to the deed 
and the mortgage had attempted to create a lien of préférence, they 
would hâve succeeded in so doing, having knowledge of the agreement 
and the judgment lien upon the interest thereby secured before the 
légal title vested, Pritchard and Crandall were parties to such and 
the mortgagor was bound by notice, constructive if not actual. The 
testimony is not disputed, and the référée so found that the bankrupt 
was in the visible and actual possession of the lot and engaged in 
the construction of a house thereon, as provided in his contract, on 
and before the exécution and delivery of the deed and mortgage. 
This was sufficient to put the mortgagor on inquiry, and having been 
willing to take chances, he cannot now be heard to complain. 

Nor do we consider the lien of the original judgment No. 246 May 
term, 1905, extinguished on account of the note given October 14, 
1908, by Paul R., Asa T., and May Pritchard for the payment of 
$800 to the Farmers' National Bank, whether regarded as collatéral 
security, renewal, or otherwise. While the basic considération of the 
new note was the old debt secured by the judgment its lien was not 
affected whatever. 

The findings, conclusions, and order of the référée are afSrmed. 



In re FINKLBSTEIN. 

(District Court, M. D. Pennsylvania. January 8, 1912.) 

No. 1,8.59. 

1. Bankeupxct (§ 400*) — Exemptions— Power or Tbustee. 

Under Bankr. Act July 1, 189«, c. 541, § 7a, 30 Stat. 548 (U. S. Comp. 
St. 1901, p. 3424), requirlng a bankrupt to schedule his exemptions, aucl 
under section 47a, requiring the trustée to set apart the bankrupt's ex- 
emptions and report thereon, exempt property or its proceeds forms no 

♦Por otàer cases see eame topio & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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part of the estate, and the trustée has no power to refuse to set aside 
the exemption ; the bankrupt's right thereto being properly determined 
on any exceptions to the trustee's report. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 671-675; 
Dec. Dlg. i 400.*] 

2. Bankbxjptcy (§ 400*) — Exemptions— Poweb or Refebee. 

Where a trustée in bankruptcy has wrongfully refused to set aside 
exempted property, the référée may allow the property or its remaiu- 
ing proceeds to be set apart to the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 400.*] 

In the matter of Abraham Finklestein, bankrupt. On certificate to 
review an order of the référée allowing the bankrupt's exemption. 
Affirmed. 

W. H. Goodwin, for trustée. 
Abram Salsburg, for bankrupt. 

WITMER, District Judge. The trustée refused to set aside the 
exemption claimed by the bankrupt in his schedules. The bankrupt 
before the référée, at the audit of trustee's account, renewed his 
claim to the exemption, requesting that the proceeds of the sale of 
the goods formerly claimed be awarded to him. The référée, in mak- 
ing distribution of the fund in hand, after allowing the costs of ad- 
ministration, awarded the bankrupt the balance, being the sum of 
$125.05, on account of his exemption, to the apparent satisfaction of 
the bankrupt. The trustée, however, has taken exception to this 
award, for the following alleged reasons : (a) The trustée had never 
set aside the said exemption, (b) The référée has disregarded the 
affidavit of the trustée in his report refusing to set aside the exemp- 
tion to said bankrupt. (c) The referee's report of audit shows that 
the bankrupt had notice of the receiver's sale and was represented 
at said sale by his attorney. 

[1] Whether the bankrupt was entitled to the exemption awarded 
to him by the référée is therefore the only question for détermination. 
Under the facts and the law governing the practice regarding the 
matter, the claim of the bankrupt is hardly open to serions dispute. 
Section 7a (8) of the bankrupt law directs that the bankrupt shall 
prépare and file in court a schedule of such exemptions as he may 
be entitled to, and section 47a (11) directs that trustées shall set 
apart the bankrupt's exemptions and report the items and estimated 
value thereof to the court as soon as practicable after their appoint- 
ment. 

Under thèse provisions, it was the duty of the bankrupt, if desirous 
of enjoying the benefit and advantage ofïered by the statute, to in- 
dicate in his schedule the property he selected to hâve set apart to 
cover his exemption. He complied with the law, and exercised his 
right and privilège in the manner prescribed, whereupon his duty 
with respect to the matter ceased, and the exempted goods became 
his property as efïectually as if they had immediately been delivered 
to him and were in his possession. And in the event of the sale of 

•For other cases see same topic & § sumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such property by the court, the proceeds thereof belong to the bank- 
rupt, because property that is exempt forms no part of the bank- 
rupt's estate, so as to permit a bankrupt court to acquire any right 
to administer upon or distribute it, even though the court's aid may 
be invoked to bave it set aside. Lockwood v. Exchange Bank, 190 
U. S. 294, 23 Sup. Ct. 751, 47 h. Ed. 1061 ; In re Le Vay (D. C.) 11 
Am. Bankr. Rep. 114, 125 Fed. 990. It was the plain and obvions 
duty of the trustée, after request made by the bankrupt in bis sched- 
ules, to set the same aside for bis use; and, if the bankrupt for any 
reason was not entitled to the exemption, that question could bave 
been very properly determined. The report of the trustée upon such 
matters is always open to exceptions by creditors or others who are 
aggrieved. 

If the practice were otherwise, and the trustée were permitted at 
will to refuse to set aside the exemption, even though bis action could 
be reviewed upon exception to the report, the exemption laws might 
as well be annulled, because no more effective way for the purpose 
of accomplishing this end could be devised, excepting an absolute re- 
vision of the law itself. If the trustée could arbitrarily refuse to 
set aside the scheduled exemption, îfw bankrupts would be able to 
press their claims by exceptions, or in any other manner, through 
the devious dilatory channels to final judgment, because, being in a 
bankrupt court, they are without means. The bankrupt is presumed 
to be entitled to the exemption which the law allows until it is other- 
wise judicially determined, and in this be bas a right to be heard. A 
trustée is not a judicial officer. His functions and duties are merely 
administrative, and, when requested, the law commands him accord- 
ingly to set aside the exemption schedules, and in this he bas no al- 
ternative. 

[2] The trustée having refused to set aside the exempted property, 
as requested, it is now urged that under no circumstances is the référée 
permitted to allow him this property, or its remaining proceeds, which 
is tantamount to saying that because the trustée refused to beed the 
law, having arbitrarily denied the rights of the bankrupt, the réf- 
érée, who is an officer of the court vested with certain judicial func- 
tions, is powerless to correct the wrong. This reasoning is not con- 
vincing. The bankrupt, having permitted his exempted property to 
be sold, availed himself of the only opportunity to obtain that which 
the law bas reserved for him, and, having presented his claim to the 
référée, was very properly awarded the proceeds remaining. There 
are numerous authorities holding that when a bankrupt makes claim 
for his exemption in his schedules, as required by the statute, and the 
property is converted, he is entitled to be allowed the same out of 
the proceeds of the sale of his assets. See Lipman v. Stein, 14 Am. 
Bankr. Rep. 30, 134 Fed. 235, 67 C. C A. 17; In re Sloan (D. C.) 
14 Am. Bankr. Rep. 435, 135 Fed. 873; In re Le Vay (D. C.) 11 
Am. Bankr. Rep. 114, 125 Fed. 990; In re Renda (D. C.) 17 Am. 
Bankr. Rep. 521, 149 Fed. 614. 

The order of distribution entered by the référée is affirmed, and the 
exception dismissed. 



IN EE M. I. HIBBLER MACH. SUPPLY CO. 74J 

In re M. I. HIBBLER MAOH. SUPPLY OO. 

(District Court W. D. ^■e\\• York. January 5, 1012.) 

No. 3,938. 

1. BANKEum'cy (§ 314*) — Clatms— Secl'kity— Mebgek. 

Wliere claimant acoepted a eonveyance in lieu of her secnred daim 
against tlie banlvrupt's estate, a mortgage was merged in tbe deeil, and 
she eould not thereafter tile a claim on the bond secured by tlie mort- 
gage or hâve the value of her security deterniined pursuaiit to bauk- 
i-uptcv Act July 1, 1898. c. 541, § 57, 30 Stat. 560 (U. S. Comp. St. 1901, 
p. 3443). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

2. Ba>-kkuptcy (§ 340*) — Taxation— Sale of Property— Payment of Taxes 

by puechasek — subrogation. 

While ordinarily taxes legally due and owlng by the baukrupt must 
be paid by his trustée betore the assets are apportioned among the 
creditors, yet when property is sold under order of court and the pur- 
ehaser subsequently pays the taxes, he is not subrogated to the rights 
of the taxing power to priority of payment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535 ; Dec. 
Dig. § 346.*] 

8. Bankruptcy (§ 346*) — Claims— Taxes— Sale of Property Subject to 
Taxes. 

Where a bankrupt's trustée transfers property subject to payment of 
taxes, there Is a légal obligation on the grantee's part to pay the tax- 
es, and, if the property is by him sold, the purchaser haviug knowledge 
of the outstanding taxes cannot be subrogated to the rights of the tax- 
ing power for preferential payment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 346.*] 

4. Insurance (§ 328*) — Change in Title— Bankruptcy. 

At the time of bankruptcy adjudication, the bankrupt owned a build- 
ing on which were flre policies having several years to run, which con- 
tained a provi.sion that they should be void if any change occurred in 
the title, interest. or possession of the premises, other than by death of 
the Insured, whether sucli change was due to légal process or otherwise. 
The appointment of receiver in bankruptcy and the vesting of title in 
him had been noted on the policies at the recp.iest of a mortgagee, but 
no such notation or change was made in the policies after the élection 
of a trustée; he considering that the gênerai creditors had no substan- 
tial insurable interest in the property. JlrAd, that the policies were 
void as to the trustée. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § SOi) ; Dec. Dig. 
§ 328.*] 

In the matter of bankruptcy proceedings of the M. I. Hibbler Ma- 
chine Supply Company. On pétition to review a referee's décision 
with référence to the claims of Margaret V. Lighthouse. Affirmed. 

S. D. Bentley, for petitioner. 
George A. Carnahan, for tru.stee. 

HAZEL, District Judge. The pétition of the trustée to reject and 
expunge the claim of IMargaret V. Lighthouse, the petitioner for re- 
view, for $3,101.68, with interest, was granted by th^ référée in bank- 
ruptcy, and her claim for an order requiring the trustée to pay taxes 

•For other cases see same topic & § nomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and certain other daims was denied. The case cornes before me on 
review of the détermination by Référée Draper, and exceptions filed 
to his report. 

[1] 1. As to the rejection of the daim arising out of the mortgage 
transaction, I agrée with the référée in his reasoning and conclusions 
that Mrs. I,ighthouse, by her acts, elected to abandon her mortgage 
lien against the property of the bankrupt, described in the mortgage ; 
and that in subsequently acquiring title to the premises from Mr. 
Hibbler there was created a merger in the quitclaim deed of her 
mortgage lien. The covenant in the deed expressly negativing a mer- 
ger, in view of the facts and circumstances disclosed in the record, 
is without effect as to the bankrupt for the reason that it is shown by 
évidence to hâve been the intention of the claimant to take the con- 
veyance in lieu of her secured claim against the bankrupt estate. She 
cannot now be permitted to file her claim on the bond or hâve the 
value of her security determined pursuant to section 57 of the bank- 
rupt act. 

[2] 2. It is dilificult to conceive of any sound reason why the claim- 
ant, who practically took title from Darling, to whom the property 
was conveyed by the trustée in bankruptcy subject to taxes, liens, and 
incumbrances, should now be entitled to hâve the trustée pay them 
under the priority provision of section 64 of the bankruptcy act. 
While ordinarily the taxes legally due and owing by the bankrupt 
must be paid by his trustée before the assets of the bankrupt are 
apportioned among the creditors, still, when the property is sold un- 
der an order of the court, and the purchaser subsequently pays the 
taxes, he is not subrogated to the rights of the municipality to priority 
payment. Collier on Bankruptcy (6th Ed.) 529 and cases cited. 

[3] By analogy it may safely be held, I think, that when the trus- 
tée in bankruptcy transfers property subject to the payment of taxes, 
there is a légal obligation on the part of the grantee to make such 
payment; and, if the property is by him sold, the purchaser, hav- 
ing knowledge of outstanding taxes, cannot be subrogated to the rights 
of the municipality for preferential payment. As bearing upon this 
proposition, see In re Stalker (D. C.) 123 Fed. 961, and In re Brin- 
ker (D. C.) 128 Fed. 634, cases decided by this court, and which dis- 
close the principle applicable hère. 

[4] 3. The fire insurance policies on the building owned by the 
bankrupt, which were in force at the time of his adjudication, had 
several years longer to run. Each contained a standard provision that 
the policy would be void if any change occurred in the title, inter- 
est, or possession of the premises other than by the death of the in- 
sured whether such change was due to légal process or otherwise. 
The trustée in bankruptcy after his élection did not request the contin- 
uance of the insurance policies either for the benefit of the bankrupt 
estate or for any other person in interest. He considered that the gên- 
erai creditors had no substantial insurable interest in the property. It 
had previously been noted in the policy that the title vested in the re- 
ceiver in bankruptcy; but after the élection of the trustée this nota- 
tion as to title was not changed, and nothing whatever was done to 
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keep the policy in force. The notice of change of title to the re- 
ceiver was made by the insurance company at the request of the mort- 
gagee, the petitioner herein; and the évidence shows that the pol- 
icies were preserved for her sole benefit. Under the circumstances it 
is thought that the policy became void as to the trustée, and that there 
was such a change of title as to corne within the provision of the pol- 
icy relating to change of title or possession. Fuller v. Jameson et al., 
98 App. Div. 53, 90 N. Y. Supp. 456, affirmed 184 N. Y. 605, 77 
N. E. 1187; Gordon v. Mechanics' & Traders' Ins. Co., 22 Am. 
Bankr. Rep. 649, 120 U. 441, 45 South. 384, 15 L. R. A. (N. S.) 
827, 124 Am. St. Rep. 434. And hence the bankrupt estate is not 
liable for insurance premiums save only as to the amount that was 
due and owing at the time the trustée qualified in the bankruptcy pro- 
ceedings. 

I do not deem it necessary to discuss with great particularity the 
questions submitted for review for the reason that the référée in his 
able opinion on the principal points has fully and clearly set forth 
the facts and has also, as I believe, accurately applied the law. 

The reports of the référée are affirmed, and the exceptions over- 
ruled. 



In re MAECUS et al. 
(District Court, S. D. New York. December 18, 1911.) 

1. Bankhuptct (§ 408*) — Refusal of Dischaege— False Oattt. 

On the question whetlier a banlirupt had made a false oath so as to 
Justlfy the court in refiising his discharse, it is luimaterial that he 
subsequeiitly corrects his testiraony by telling the truth, except in so 
far as it throws light on vvhat bis actual intention or understanding 
was when he made the first statements. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.*] 

2. Bankeuptcy (§ 408*) — Refusai, of Discharge— False Oath— Intext. 

It is nevertheless open to him to show froia the whole testiinony 
whether his statement, though actually false, was not inteudud to mislead 
on a material fact. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 408.*] 
S. BANKBirPTcy (§ 408*) — Refusal of Discharge— False Oaih— Denial or 

INSOLVENCT. 

Statements by a bankrupt that he did not know the finaneial condi- 
tion of his flrm, that he did not know that his debts were over §30,000, 
and that he knew what he owed this iirm and that iirm and that it was 
a good deal more than the insurance moneys, did not amount to a dé- 
niai of insolvency on the question whether he had made a false oath. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 40S.*] 

4. Bankruptct (i 409*) — Refusal of Dischakge— Failurb to Keep Bocks. 
In order to prevent a diseharge in bankruptcy, it must be shown not 
only that the bankrupt intended to keep the kind of books he kept, but 
also that he intended such books to conceal his flnancial condition. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 409.*] 

In the matter of Morris Marcus and Emilius W. Scherr, bankrupts. 
On application for discharge. Granted. 

*Toi otiier cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Myers & Goldsmith, for bankrupts. 

Lloyd & Maddox and Noble & Camp, for creditors. 

HAND, District Judge. [1] Under the spécifications of a false 
oath, I do not think it of any conséquence that no jury would in tact 
convict Marcus of perjury on the testimony at the first meeting; the 
sole question is whether the bankrupt knowingly and fraudulently 
made a false oath in any proceeding in bankruptcy, and whether this 
is proved clearly and substantially to the satisfaction of this court. 
I cannot agrée with the learned master that it is in the least material 
that the bankrupt subsequently corrects a false oath by telling the 
truth, except in so far as it throws light upon what his actual inten- 
tion or understanding was when he made the first statements. Sup- 
pose that the correction had occurred at a separate session of the 
first meeting of creditors, surely no one would say that such a fact 
was material. Suppose he first testified falsely and was afterwards 
broken down by cross-examination into a confession. Once he has 
given material testimony, which he intends to hâve taken as such in 
the case, and which he knows to be false, the crime is complète, what- 
ever may be his subséquent atonement. 

[2] Although, therefore, I cannot agrée that it is of conséquence 
what efforts he makes to correct the testimony, it is nevertheless open 
to the bankrupt to show from the whole testimony whether his tes- 
timony, if actually false, was not intended to mislead upon a ma- 
terial point, and that will be likely, if immediately after giving the 
false testimony he frankly admits the material facts. 

[3] Marcus finally conceded that on January 3, 1909, he went over 
the books and knew how much he owed and that he knew that his 
assets were less than his liabilities. That was some 24 pages of tes- 
timony after the first statements which he made and which are those 
that the objectors rely on. What were those statements? They were: 
First, that from January to April he did not know the financial con- 
dition of the firm, a very vague term ; and, second, that he did not 
know that his debts were over $30,000, that he knew what he owed 
this firm and that firm and that it was a good deal more than the In- 
surance moneys. The upshot of this, read fairly, and not verbally, 
is that he did know that he was insolvent, but did not know the amount 
of his indebtedness. Now, the material inquiry was whether he knew 
that he was insolvent, for that was ail that counted so far as the pay- 
ments were concerned. It was of no conséquence whether his debts 
were twice the amount of his assets, provided they were clearly larger. 
The fairer interprétation of his testimony is that, while he was not 
a very frank or willing witness, he never meant to deny the important 
fact which the examiner wanted to get from him, which was that he 
knew of his insolvency when he paid his wife and the other creditors. 
He may hâve fenced somewhat, and even said things which were not 
true ; but they were perfectly immaterial to the point that both knew 
was the important point, and that he always intended to admit, and 
did admit, as soon as it was squarely put to him. 

[4] As to the other spécification, I agrée wholly with the master. 
The intent to conceal one's financial condition is a separate fact from 
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the keeping of the books. The reasonable conséquences of keeping 
imperfect books may be a concealment of one's financial condition, if 
the occasion ever arises when they are scrutinized, and that fact would 
be enough to charge one with responsibility for that resuit, if the lavv 
forbade keeping imperfect books. The gênerai intent of the criminal 
law is of this kind, it only means that the actor must be aware of his 
acts and then charges him with such conséquences as would naturally 
follow from them, regardless of whether he had those in mind or 
not. When, however, as is sometimes the case, the law attaches no 
responsibility to an act unless the actor does hâve in mind the spécifie 
conséquences, it is necessary as an additional élément to prove that 
State of mind. This is such a case. Moreover, since the intent to 
conceal is diiïerent from the intent to keep imperfect books, the ob- 
jectors must go further than to show merely that the bankrupts in- 
tended to keep the kind of books they kept; for they must show, 
also, that they intended those books to conceal from somebody — which 
must be their creditors — their financial condition. That involves not 
only knowledge of how the books were kept, but some anticipation 
that at a future time they might be examined by creditors and would 
then fail to enlighten them upon ail the facts. Re Garrison, 149 Fed. 
178, 79 C. C. A. 126; Re Haskell (D. C.) 164 Fed. 301; Re Idzall 
(D. C.) 96 Fed. 314; Re Brice (D. C.) 102 Fed. 114; Re Brockman 
(D. C.) 168 Fed. 1015. I cannot follow Re Alvord (D. C.) 135 Fed. 
236; nor some of the dicta in Re Goldich (D. C.) 164 Fed. 882, and 
Re Brod (D. C.) 166 Fed. 1011. Of course the proof of intent must 
almost always be indirect. Re Feldstein (D. C.) 115 Fed. 269; 
Re Schachter (D. C.) 170 Fed. 683. 

As to Scherr, he knew nothing of the books at ail. As to Marcus, 
he knew of them and how they were kept, and he knew that they con- 
tained no inventory, which is the omission relied upon. If the intent 
necessary was an intent to keep books without an inventory, Marcus 
would bave had it and Scherr not. But the intent must be to conceal 
his financial condition, and it appears neither that Marcus knew that 
the failure to enter an inventory did make his financial condition un- 
ascertainable, nor that he supposed when the inventory was omitted 
that the occasion would ever arise when his creditors or any one else 
would want to examine his books. The présence of each élément in 
his mind was necessary to his intent, for he must be found to hâve 
thought that by omitting to enter an inventory he would keep dark 
from some one else some of the facts. 

Report confirmed, and both bankrupts discharged. No costs. 
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In re GOODRICH. 

(District Court, N. D. Georgià. November 15, 1911.) 

No. 2,912. 

1. BaNKBUPTCY (§ 211*)— DiSOHAEGE— STAY— RiGHTS OF INTEBVENINO CbEDI- 

TORS. 

A subcontractor as an intervener in bankruptcy proceedings against 
the contracter is not entltled to stay of tbe discharge until the subcon- 
tractor can prosecute bis clalm to judgment so as to enable him under 
a State statute to enforce a mechanic's lien against the property Im- 
proved. 

[Kd. Note.^For other cases, see Bankruptcy, Dec. Dig. § 211.*] 

2. Meoiianics' Liens (§ 249*)^ENFOECEMBNT—PEEREQtJisiTEs— Judgment 

Against Principal Contractok. 

Under the Georgia Laws, which prevent foreclosure of a subcontrac- 
tor's lien vvlthout first obtalnlng judgment against the contracter, or 
wlthout joining hlm In a suit against the owner, the judgment must be 
a gênerai judgment against the centraetor. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 433- 
437 ; Dec. Dig. § 249.*] 

In the matter of G. A. Goodrich, bankrupt. Intervening pétition 
by P. B. McKenney. Pétition denied. 

Alfred C. Brown, for intervener. 
Lowndes Calhoun, for trustée. 

NEWMAN, District Judge. [1] The petitioner in this case sets 
out : That the bankrupt was the contractor of the East Atlanta Bank 
in making improvements upon certain lands described in the péti- 
tion, and that said contractor made a contract with him, the inter- 
vener, to do certain work and f urnish certain material for the im- 
provement of said property. That the contractor filed his voluntary 
pétition in bankruptcy in this court. That intervener has a material- 
man's lien or subcontractor's lien, as the case may be, upon the real es- 
tate described, the property of the bank, for the work and material 
donc and fumished to the bankrupt as the contractor for the bank, and 
that the lien has been filed and recorded in the office of the clerk of 
the superior court of De Kalb county, Ga., as the law directs, which 
lien has not been paid or any part thereof. That under the laws of 
Georgia intervener cannot foreclose his lien upon the land of the 
owner without obtaining a prior judgment against the bankrupt fîx- 
ing the amount thereof, or without joining the bankrupt in a suit 
against the owner for that purpose. 

The prayer is to stay the bankrupt's discharge, and to allow the 
intervener's claim to be prosecuted to judgment for the purpose of 
enforcing the lien against the property owner. 

There is no authority in the bankruptcy law (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) for allowing a 
creditor to proceed to judgment in personam against the bankrupt in 
a matter like this, nor am I aware of any authority under the bank- 

•For other cases see same topic & § numbbk lu Dec. &. Am. Dlgs. 1907 to date, & Rep'r Indexes 
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rupt law for allowing a qualified judgment such as the intervener asks 
under the circumstances disclosed hère. 

[2] It is absohitely necessary to the foreclosure of the creditor's 
lien against the property owner that a judgment should first be ob- 
tained against the contracter, and that, it seems to me, under the 
authorities, must be a gênerai judgment against the contracter. Noth- 
ing else would be the basis for a foreclosure proceeding against the 
property owner. Pike Lumber Co. v. Mitchell, 132 Ga. 675, 64 S- 
E. 998, 26 h. R. A. (N. S.) 409; Rome Brick Co. v. West, 134 Ga. 
65, 67 S. E. 400, and cases cited. 

In Pike Lumber Co. v. Mitchell, supra, this is said in the opinion : 

"It is to be borne in mind that in this case it is not atteinpted to estab- 
lish the lien against the bankrupt contraetor's land, but against tlie land 
of one not in piivity with him. If judgment should go against the owner 
of the land improved in the foreclosure proceeding, he would hâve his remedy 
over against the contractor, either by deductlng the ainount of the judgment 
from what he is due the contractor, or, if the contractor had been fully paid, 
the laridowner on paying the judgment would be subrogated to the rights of 
the materialman in enforcing reimbursement from the overpaid contractor. 
But if the contractor has been adjudged a bankrupt, and is liable to be dis- 
charged as such by the bankrupt court, and therefore not subject to suit, 
then the landowner would hâve no remedy over, if the materialman be al- 
lowed a judgment in rem against hls property. Equity follows the analogy 
of thé law. The materialman cannot foreclose hls lien In an action at law 
against the landowner, beeause he cannot get a judgment in personam 
against the bankrupt contractor. Bowen v. Keller, 130 Ga. 31, 60 S. E. 
174, 124 Am. St. Eep. 164. He should not be permitted to do so in equity 
where the efifect would be to deprive the landowner of his remedy over 
against the contractor, who perehance had been fully paid. The bankruptcy 
of the contractor occasions the loss, and it would be inéquitable to shift the 
loss from the materialman to the landowner simply beeause the materialman 
has lost his remedy at law by the contraetor's bankruptcy. In this connec- 
tion, see Philip Carey Co. y. Viaduct Place, 1 Ga. App. 707, 58 S. E. 274." 

If the court could make any order hère which would be effective, 
it would lead to the resuit stated in the foregoing opinion, relieving 
the intervener from the effect of the bankruptcy proceeding without 
any power to relieve the landowner from the same, although he 
might hâve been entirely innocent and perhaps hâve paid the debt 
twice; that is, as to his claim over against the contractor. I think 
thèse décisions of the Suprême Court of Georgia are conclusive of the 
matter hère, and it would be entirely useless to make such an order 
as is prayed. 

In a récent case I made such an order beeause it was represented 
that the property owner had money in hand to pay the amount and 
desired some proceeding which would authorize her to pay it. The 
order was made for that reason, but, after further examination of 
the décisions of the Suprême Court of the state and of the Court of 
Appeals, I am satisfied that even that order was wrong. 

What has been said hère applies also to the interventions of J. E. 
Hunnicutt and the Empire State Roofing Company, 

The prayer of the interveners must be denied. 
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DOAK V. MAMMOTH COPPER MINING 00. OF MAINB.^ 

(Circuit Court, N. D. Callfornla. May 15, 1911.) 

No. 15,242. 

1. Damages (§ 112*) — Injubt to Land— Injuet to ob Destetjction or Grow- 

ING TREES. 

In an action for Injuries to or destruction of growing trees having a 
prospective value yet to be gathered In part from tlie soil, the measure 
of damage is the difCerence in the value of the land before and after the 
injury on the theory that such Injury Is an in jury to the freehold ; but, 
if the trees hâve reached thelr maturity so that it may be an advantage 
to remove them, the measure of damages is the value of the trees apart 
from the land. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 281-283 ; Dec 
Dig. § 112.*] 

2. Damages (§ 174*) — Injurt to Tkees— Evidence. 

In an action for injury to or destruction of growing trees, évidence of 
the value of the trees was admissible, though it did not actually afford 
a measure of the Injury to the freehold. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. J 174.*] 

3. Damages (| 146*) — Destbuciton of, Growing Trees— Complaint. 

In an action agatnst a mlning Company for the destruction of plain- 
tififs grovcing trees by sulphur fumes emitted from defendant's smelters, 
the complaint charged that there was growing On plalntifTs land a large 
quantity of vigorous and healthy pine, cedar, oak, and Other tlmber of 
varying sizes and âge, including a large number of saplings and young 
trees which were constantly growing and increaslng in quantity and 
value, and that the same were poisoned, crippled, Injured, and many ac- 
tually killed by the fumes from defendant's smelter, ail to plaintifC's 
damage in the sum of $76,200. Held, that the complaint Indicated that 
the natural growth of the trees on the land as a part of the realty waa 
of the value of $76,200, and not that such was the value of the trees sev- 
ered from the soil. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 411 ; Dec. Dig. 
§ 146.*] 

4. Action (§ 38*) — Causes of Action— Single Tort— Sepabate Injuries. 

Where trees growing on several noncontiguous tracts of land belonglng 
to plalntlfC, some valuable for timber and some only for wood, were in- 
jured by fumes from defendant's smelter, such injuries constituted a 
single tort, and but one cause of action. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 549; Dec. Dig. 
8 38.*] 

At Law. Action by David P. Doak against the Mammoth Copper 
Mining Company of Maine. On demurrer to complaint. Overruled. 
Bush & Hall and S. C. & H. B. Denson, for plaintifï. " 

Pillsbury, Madison & Sutro, for défendant. 

FARRINGTON, District Judge. The complaint states that plain- 
tiiï is the owner of several tracts of land, on each of which there was 
growing "a large quantity of vigorous and healthy pine, cedar, oak, 
and other timber and trees of varying âge and size and including a 
very large number of saplings and young trees, and which were con- 
stantly growing and increasing in quantity and value," and that this 
natural growth was of the reasonable value of $76,200. Poisonous 
smoke, fumes, and gases from defendant's smelters hâve constantlv 

*For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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during the three years immediately prior to the action settled upon 
and covered plaintiff's said lands, and the timber, trees, and vegetable 
growth thereon, and, in conséquence, "said timber, trees and vegetable 
growth bave been poisoned, crippled and injured, the growth thereof 
arrested, and many of the trees bave been actually killed, and are 
now dead and decaying, and ail the balance are rapidiy losing vitality 
and are dying, and the whole of said growth on plaintifif's said lands 
bas been destroyed by said défendant," to plaintiff's damage in the 
sum of $76,200. There is no further allégation as to the value of 
the land, except that it is rough, hilly, rocky, and valuable for the 
trees, timber, and wood naturally growing thereon. 

[1] Injury to or destruction of growing trees is held in California 
to be an injury to the freehold. If forest trees hâve reached maturity, 
it may be an advantage to remove them. In case of the destruction 
of such trees, there being no appréciable injury to the soil, the measure 
of damage is the value of the trees apart from the value of the land. 
But it is otherwise in case of growing trees. They bave a prospective 
value which is yet to be gathered in part from the soil. The destruc- 
tion of such trees is an injury to the freehold itself, and the measure 
of damage is the différence in the value of the land before and after 
the injury. In Nelson v. Churchill, 117 Wis. 10, 93 N. W. 799, it 
was said that the diminution in the value of the land might well be 
shown by proving the value of the trees. To the same efïect, see 
Kentucky Stave Co. v. Page (Ky.) 125 S. W. 170, and Park v. North- 
port Smelting & Refining Co., 47 Wash. 597, 92 Pac. 442. 

[2] Without actually affording a measure of the injury to the free- 
hold, évidence as to the value of the trees would be relevant. 

[3] The allégation that plaintiff had growing on his land a large 
quantity of vigorous, healthy pine, etc., including a very large number 
of saplings and growing trees which were constantly growing and 
increasing in quantity and value, and that said natural growth upon 
said lands was of the reasonable and fair value of $76,200, cannot, it 
seems to me, be construed otherwise than as an averment that the 
property injured was growing trees and végétation. The value alleged 
is the value, not of the trees severed from the soil, but of the trees 
which were then a part of the realty. Nothing in the complaint in- 
dicates that défendant has removed or actually destroyed, or in any 
manner consumed, or caused to be consumed, the wood and timber 
growing on the land. It is reasonable to assume that the trees are 
still standing, but poisoned, crippled, dead and decaying, or rapidiy 
losing vitality and dying. I see no ambiguity hère. 

[4] The injury results from poisonous fumes discharged over and 
upon plaintiff's lands by défendant. This is a single tort, and con- 
stitutes but one cause of action. The fact that the lands consist of 
several noncontiguous tracts, that of the trees injured some were 
pine, some cedar and some oak, and some were valuable for lumber 
and some for wood, does not operate to increase the causes of action. 
Each item of damage sustained by plaintiff is the resuit of a single 
tort, and ail are properly set out in one count. 

The demurrer is overruled, and défendant will bave 20 days within 
"which to answer. 
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In re SELIGMAN. 

(District Court, S. D. New York. September, 1911.) 

Bankeuptcy (§ 242*) — Discovbby of Assbts— Examination of Thied Pkb- 

SON — "CONCEHKING THE PbOPEKIÏ DP A BANKRUPT." 

Bankr. Aet July 1, 1898, c. 541, § 21a, 30 Stat. 552 (U. S. Comp. St. 
1901, p. 3430), provides that a court of bankruptcy, on application of 
any offieer, ttankrupt, or creditor, may by order require a designated 
person, Including the bankrupt, to appear before a référée or judge of 
any state court to be examined conceming the acts, conduct, or prop- 
erty of the bankrupt whose estate is in proeess of administration un- 
der the act. Held, that the words "conceming the property of a bank- 
rupt" limit the examination to the discovery of the existence, where- 
abouts, or disposition of property, and hence did not authorize the court' 
to compel an ofBcer of a corporation In which the bankrupt had stock, 
which was admittedly in the bankrupt's possession, to give évidence as 
to hls opinion conceming the value of the stock, and to produee in 
support thereof the records relating to the tinancial condition of the 
corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 399-401 ; 
Dec. Dlg. § 242.*] 

In the matter of the bankruptcy proceedings of one Seligman. Mo- 
tion to punish E- B. Robinson for contempt in refuSing to answer 
questions put to him during an examination before the référée in 
bankruptcy as to the financial standing of the Savoy Shirt Company, 
of which the witness was an offieer. Denied. 

Maurice S. Hyman, for the motion. 
Lawrence W. Trowbridge, opposed. 

HOUGH, District Judge. It is known and admitted that the bank- 
rupt owns certain shares in the Savoy Shirt Company. The trustée 
desires to sell those shares after due appraisement. It is said he 
found himself unable to ascertain the value of the same, and the réf- 
érée summoned Robinson as an ofScer of the Savoy Shirt Company 
to give évidence as to the value of the shares admittedly owned by the 
bankrupt, and by subpœna duces tecum called upon him to fortify 
his évidence with "ail books of account, monthly balance sheets, and 
records relating to the financial standing of the Savoy Shirt Compa- 
ny." Robinson refused to give the information requésted. 

As has often been said, it is extremely difficult to lay down any 
gênerai rules limiting examinations in bankruptcy. Indeed, the mak- 
ing of gênerai rules on this subject is to be deprecated, for no one 
can foresee what contingencies may arise. So far as this particular 
case is concerned, it may be noted that the subpœna duces tecum is 
clearly too broad. It employs almost the language of the subpœnas 
vacated by Lacombe, J., in several récent proceedings before the grand 
jury of this district. As was remarked by that judge, a subpœna 
such as this is calculated to stop the business of a corporation, and 
no justification can be found for it. 

This observation, however, does not go to the root of the matter. 

•For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The real question is wbether Robinson can be compelled to answer 
at ail such questions as were put to him. I think he cannot be, for 
two reasons : First. An inquiry into the value of any vendible ar- 
ticle is a request for a matter of opinion. It cannot be answered 
without expert knowledge; and no man is compellable under sub- 
pœna to give his opinion. As is well known, expert testimony is it- 
self a matter of bargain and sale. Second. Robinson is wholly a 
Etranger to this bankruptcy proceeding; so is the Savoy Shirt Com- 
pany. It is not alleged or suggested that either of them has re- 
ceived a préférence, is concealing anything of value belonging to the 
bankrupt's estate, or is, indeed, connected with the bankrupt in any 
other way than that growing out of the bankrupt's ownership of some 
stock in the corporation aforesaid. Robinson can therefore only be 
compelled to answer questions "concerning the acts, conduct or prop- 
erty of the bankrupt." 

No question has been asked concerning Seligman's acts or con- 
duct. Therefore the final problem is this : What is meant by the lan- 
guage of the statute which permits an examination "concerning the 
property of a bankrupt"? In my judgment, this must mean the dis- 
covery of the existence, whereabouts, or disposition of property, and 
cannot be extended so as to draw from unwilling outsiders évidence 
as to the value of what the bankrupt admittedly owned and had in pos- 
session, and which is now in the hands of his trustée. 

The motion to punish for contempt is denied, on the ground that 
the questions put are beyond the purview of the act. 



In re COHEN. 

(District Court, D. New Jersey. August, 1911.) 

Bankeuptct (§ 415*) — Dischaege— Objections— Heabing — Dutt of Eef- 

EEBE. 

Where a référée in bankruptcy was directed to take proof and report 
findlngs on exceptions to tlie banlcrupt's pétition for discliarge, it was 
iiis duty to exercise an independent judgment on tlie facts brought before 
him, and not to foUow the judgment of another tribunal on the facts 
brought before it, though considerlng the identical question raised by 
the spécifications ; and hence a report that lie was still convinced that 
the bankrupt had sworn falsely to material facts, as objected in the 
spécifications, but that, in vlew of the fact that a jury on indictment had 
found him not guilty of such offense, the référée reeômmended the 
bankrupt's discharge, was erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 415.*] 

In the matter of bankruptcy proceedings against Harry Cohen. On 
exceptions to the report of a référée recommending the bankrupt's 
discharge. Sustained. 

Harry V. Osborne, for objecting creditors. 
Robert S. Hudspeth, for bankrupt. 

♦For other cases see same topio & § humbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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RELIvSTAB, District Judge. The exceptions, inter alia, challenge 
the following finding of the référée : 

"1 would respeetfuUy report that, in my opinion, the bankrupt is entitled 
to his discharge, altliough I am satisfled that in his testiuiony takeii before 
me he willfully swore falsely to material facts, as appears by his (estiaiony 
taken before the court on the trial of the indietment; but, as he was ac(iuitted 
upon such trial, it must be assumed that he was not guilty of a false sweariug 
before me." 

In a previous report, dated November 7, 1910, on the same subject, 
the référée said: 

"That upon return of the order to show cause why a discharge should not 
be granted I flled a certificate setting out that the said Harry Cohen had 
not confornied to the requirenients of the bankruptcy act [Act July 1, 1898, 
c. -)4\, 30 Stat. .544 (U. S. Comp. St. 1901. p. 3418)], and that his diseharge 
should not be granted. I ani still of the same ophiion, but as an indietment 
was found by the grand jury of the district court of the state of New Jersey 
against said bankruiJt for certain offenses against the bankruptcy act, which 
was tried before the court and a jury, and a verdict of 'not guilty' returned 
by the court aud .iury, the grounds upon whieh I based my certlflcates appear 
to hâve been passed upon and settled by the verdict of the jury and the 
Judgment of the court. * * * 

"For the reasons whieh I hâve stated, although I am still of the opinion 
that the bankrupt has committed offenses against the bankruptcy aet, but 
whlch hâve been settled by the verdict of the jury as I hâve above stated, I 
would respectfully reeomnieud that the banliruiJt be granted his discharga." 

From thèse excerpts it is apparent that the référée subordinated his 
ow-n judgment to that of the jury, and, instead of reporting his own 
findings on the proofs taken before him, adopted those of the jury 
rendered in another proceeding. 

This is légal error. The duty of the référée required him to ex- 
ercise an independent judgment on the facts brought before him, not 
to follow the judgment of another tribunal on facts brought before it, 
although the identical question was tried out before it, and on sub- 
stantially the same facts. If the référée, after duly considering ail 
the évidence, was convinced that the bankrupt had willfully sworn 
falsely to material facts, as he certified he was, he should hâve so 
found and reported, regardless of a différent finding by a jury. 
The spécifications of objection to the bankrupt's discharge were re- 
ferred to the référée "as spécial master under the rules of this court 
to take proofs respecting the same, and to report such proofs to this 
court, together with his findings thereon." It was his judicial déter- 
mination, not another's, that was thus sought, and it is that which 
should be reported. This the référée has not done. 

His reconjraéndations, therefore, cannot be concurred in, but must 
be set aside, and the objections to the bankrupt's diScharge and ail 
the proceedings had in référence thereto referred back to the référée. 
to proceed as required by law and the original order of référence and 
subséquent orders made in relation thereto. 
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LOVELL V. ISIDORE NBWMAN & SON et al. 

(Circuit Court of Appeals, Fifth Circuit. .lanuary 2, 1912. Rebearing 
Denied February G, 19] 2.) 

No. 2,296. 

1. Sales (§ (55*) — Teems— CoNniiiONs Précèdent— Rescission. 

A statement In a contract of sale descriptive of tbe subject-matter or 
of some material incident such as the time or place of shipmput is or- 
dinarily to be regarded as a condition précèdent, on the failure or non- 
performance of whlch the party aggrieved niay repudiate the contract. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 180; Dec. Dig. § 
65.*] 

2. CoNTKACTs (§ 271*) — Resoission — Notice. 

If a party intends to rescind a contract because of the other party's 
failure to perforni, he should give clear notice of his intention to do 
so, uniess the contract itself disjioses of such notice, or unless notice 
beeomes unnecessary by reason of the conduct of the parties. 

[Eld. Note. — For other cases, see Contracts, Cent. Dig. §§ 1190, 1191 ; 
Dec. Dig. § 271.*] 

3. Cakrieiîs (§ 51*) — Bill of Lading— Evidekcb. 

While a blll of lading unexplained is alniost concluslve évidence of 
an intention to réserve to the shipper the jus dlspondendi of the prop- 
erty, and a transfer of the bill ordlnarily passes to the transférée the 
transferror's right to the goods described, yet the presuniption of own- 
ershlp arising froin possession of the blll duly Indorsed, etc., niay be 
explained or rebutted by other évidence showing where the real own- 
ership lies. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 14S-149 ; Dec. 
Dig. § 51.*] 

4. Bankruptcy (§ 140*) — Sale of Property— Application— Fobged Bills of 

Ladino. 

Bankrui)ts, having sold a qnantity of cotton through their broker to 
various Italian spinners, forged bills of lading purporting to show shlp- 
ment of the entlre quantity to New Orléans, and thence to Genoa by 
a steaniship Une specifled in the contract, consigned to the shipper's 
order, with instructions to notify their broker. They then drew drafts 
for tiie price of the cotton, and annexed theni to the fraudulent bills 
of lading, together wlth Insurance certificates and invoicea, the whole 
apparently In strict conformity to the contracts dlscounted the drafts, 
and reeeived the money. The plaintiffs ultimately paid the drafts, and 
more than two months after the cotton should hâve been delivered the 
bankrupts did shlp the identical quantity, consigned identically, except 
as to date, accordiiig to the forged bills, and after obtaining true bills 
of lading for this cotton held the same in their hands, but before the 
cotton had eleared the port, bankruptcy intervened, and It was elalmcd 
by the bankrupt's trustée. Held, that the spinners, having intervened 
and claimed the cotton and filed a delivery bond, would be presumed 
to hâve elected to recelve the cotton under their contracts and to hâve 
walved the shipper's failure to comply with conditions .of the contract 
relating to the time and manner of shipment, and that the title to the 
cotton so shipped was therefore in them, and not in the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Eouisiana. 

•For other cases see same topic & § ncmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 48 
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Action by William S. Lovell, as trustée in bankruptcy of Knight, 
Yancey & Co., ag-ainst Isidore Newman & Son and others. From a 
judgment for défendants (188 Fed. 534), plaintifï brings error. Af- 
firmed. 

It appears from the record that Knight, Yancey & Ce, who had been for 
several years largely engagea In exporting cotton from the United States, 
were adjudicated bankrupts April 20, 1910. On the day following receivers 
were appointed, who, belng thereunto duly anthorized, instituted proeeedings 
May 3, 1910, to restrain the removal from the jurisdlctlon of the court of 
1,310 baies of cotton. At that tlme the cotton was aboard the steanishlp In- 
gelflngen at New Orléans en route to Italy. On May 6, 1910, an order for a 
tempprary injunetion was passed by the court, but it was therein provided 
that the cotton mlght be removed upon the exécution of a bond by the défend- 
ant, conditioned to pay to the receivers of Knight, ïancey & Co., or to a 
trustée thereafter to be appointed, the cash value of the cotton if it should 
be adjudged that they had tltle to the same. The bond was duly filed by the 
master of the ship wlth Isidore Newman & Co. as sureties, and the cotton was 
transported to Its destination and delivered to the Itallan spinners, who hâve 
intervened In this proceeding. This suit was brought by the trustée in bank- 
ruptcy of Knight, Yancey & Co. upon the bond thus executed, and the follow- 
ing named parties were permitted to intervene as claimants of the cotton, 
to wit : The Cantoniflcio Cantoni, the Cantonifleio Furter, the Manifattura 
Tosl, ail Itallan corporations, Glanoli Bros., and Bernocchl Bros., the two 
last named being partnerships and citizens of Italy. 

The essential facts may be summarized as follows: Knight, Yancey & Co., 
through Gino Gavirati, a cotton broker of Milan, Italy, made elght certain 
contracts with the interveners, bearing date in December, 1909, and January, 
1910. They provided for the shipment by Knight, Yancey & Co. of speclfled 
quantlties of cotton of speclfled grades under through bills of ladlng to Genoa, 
Italy, via the Cotonlera Steamship Line. The interveners were to pay for the 
cotton at flSed priées by means of drafts to be drawn by Knight, Yancey & 
Co. on certain bankers designated in the contracts at 90 or 180 days sight. 
The cotton was to be shipped during January and February, 1910, and by 
tha terms of the contracts It was the duty of Knight, Yancey & Co. to pay 
tl'.e Insurance and freight. At the tlme fixed in the contracts Knight, Yancey 
& Co. drew on the designated bankers drafts for the contract price of the 
cotton. To each draft was attached an involce; and each invoice referred by 
date to the contract under which the sale was made, bore the name of the 
purchasing spinners, and stated the purchase price, computed as provided in 
the contract. Knight, Yancey & Co. then attached to each draft and Involce 
what purported to be a blU of ladlng of the Southern Rallway Company, 
dravrù Iri accordance with the terms of the contract and consigning the cot- 
ton which it purported to eover through to Genoa. Thèse bills of ladlng, 
which were In fact forgerles, ran to the order of the shipper and contaiued 
a direction to notify GIno Gavirati, the Itallan broker through whom, as be- 
fore stated, the contracts of sale had been concluded. A certificate of Insur- 
ance was also attached to each set of documents, and by its terms the loss. 
If any, was payable to the indorsee of the certlflcate. The bills of lading, 
the drafts, the invoices, and the certiflcates each contalned certain Identlfy- 
Ing marks — a combination of four letters wlth which they represented the 
cotton was marked. No cotton was shipped when Knight, Yancey & Co. is- 
sued the forged blUs of lading and other documents mentloned. The drafts 
were thereupon sold by Knight, Yancey & Co. at thelr face value, less dis- 
count ; and the drafts, bills of lading, and Insurance certiflcates were indors- 
ed iQ blatik by them, and, still fastened together, were delivered to the dls- 
counting hank. The documents wére then sent forward through the corre- 
spondents of the dlscountlng bank to the bankers on whom the drafts were 
drawn. Thèse bankers, whô were duly àuthorized by the interveners, and 
who, llke the interveners, honestly believed that the bills of lading were 
genuine and that the documents represented cotton actually shipped, accepted 
the drafts, and. thereupon the bills of lading were delivered to the interveners. 
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The drafts were duly paid by tbe bank, whleh was reimbursed by tlie re- 
spective interveners. The resuit of the transaction was that Knight, Yancey 
& Co. received payment under the contracts without havlng shipped the cotton. 
Thereafter Knight, Yancey & Co., at various dates betvveen March 16 and 
Aprll 11, 1910, acthally shipped the cotton called for by the contracts, and 
obtained therefor genulne blUs of lading. The cotton so shipped iiore the 
sanie identifying marks as that described In the forged bills, Involces, drafts, 
and Insurance certiticates, and It was of the same grades and quantities 
called for by the contracts. The genulne bills of lading were practically du- 
pllcates of the forged bills, save as to dates. The genuine bills were, and tlie 
spurious ones purported to be, executed by railroad agents at Decatur and 
Selma, Alabama. In the case of the Decatur shipments, Knight, Yancey & 
Co. retalned in thelr possession the genuine bills of lading unindorsed for 
some six weeks. It appears from the record that the receivers were unaljle 
to obtain possession of the bills, but those representiiig the Decatur ship- 
ments, after remaining in possession of Knight, Yancey & Co. for the period 
of time above mentloned, were delivered to the trustée indorsed in blank on 
May 26, 1910. Touching the Selma shipments, the faets are somewhat différ- 
ent. It appears that the main office of Knight, Yancey & Co. was at Deca- 
tur, but they had another at Selma. The Selma bills were received by the 
duly authorized agent of Knight, Yancey & Cb. at Selma from the railway 
Company and were thereafter by hlm Indorsed for Knight, Yancey & Co. and 
hypothecated with a bank In Selma as collatéral security for advances of 
money made by it to Knight, Yancey & Co. The agent then attached the 
bilis to negotlable drafts drawn by him, on Knight, Yancey & Co., at Deca- 
tur in favor of the Selma bank for sums of money approximating the value 
of the cotton recovered by the bills of lading. The drafts were duly aecepted 
by Knight, Yancey & Co. and the bills of lading were delivered to them on 
April 16, 1910, freed from any claim on the part of the banli. Knight, Yancey 
& Co. retained the Selma bills also until the appointment of the trustée: 
when they were delivered to him. 

It may be added that the individual estâtes of the partners composing the 
tirm of Knight, Yancey & Co., taken in connection with the estate of the 
partnership, are not sufHeient to pay the daims which hâve been proved in 
haukruptcy against the partnership. No Insurance was obtained on the cotton 
when it was actually shipped, and the only insurance effeeted in connection 
with the contracts between the parties was that evidenced by the certificates 
hereinbefore referred to, which were attached to the drafts and spurious bills 
of lading when the drafts were paid. 

A Jury having been waived In the court beiow, the cause was heard upon 
an agreed statement of facts. Upon the flndings of fact filed by the court 
judgment was rendered in favor of the défendants and interveners, to which 
exceptions were duly taken by the trustée, who prosecutes a writ of error to 
review the judgment. 

William A. Blount, A. C. Blount, Jr., F. B. Carter, Dufour & Du- 
four, and Percy, Benners & Burr, for plaintiff in error. 

John W. Griffin, Haight, Sanford & Smith, and Dart, Kernan & 
Dart, for défendants in error. 

Before FARDEE and McCORMICK, Circuit Judges, and MAX- 
EY, District Judge. 

MAXEY, District Judge (after stating the facts as above). Upon 
the trial o'f the case, a jury was waived by written stipulation of the 
parties, and the cause was submitted to the court upon an agreed 
statement of facts. The court, accepting such agreed statement as a 
basis, fîled its findings of the ultimate facts, and rendered judgment 
in favor of the défendants and interveners, thus in efïect holding that 
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the spinners'' were the owners of the cotton at the date of the ad- 
judication of bankruptcy, to wit, April 20, 1910. The trustée ex- 
cepted to the judgment rendered, and insists that at the date men- 
tioned the title to the cotton was in the bankrupts, jnd by opération 
of law it became vested eo instanti in him as the trustée of their es- 
tate. The question thus suggested is the vital one submitted for dé- 
cision. If the spinners were the true owners of the cotton, the judg- 
ment was right ; and, e converse, if the trustée was the owner, it was 
erroneous and should be reversed. Before entering upon an exam- 
ination of the real question involved and in order to abbreviate the dis- 
cussion, it may be well to state a few of the recognized and well-es- 
tabhshed principles of law which hâve been referred to and elabo- 
rated by counsel in their briefs. 

[1] 1. In mercantile contracts time is of the essence. A statement 
descriptive of the subject-matter, or of some material incident, such 
as the time or place of shipment, is ordinarily to be regarded a con- 
dition précèdent upon the failure or nonperformance of which the 
party aggrieved may repudiate the contract. Norrington v. Wright, 
115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366; Pope v. Allis, 115 U. S. 
363, 6 Sup. Ct. 69, 29 L. Ed. 393 ; Jones v. United States, 96 U. S. 
24, 24 L. Ed. 644. 

[2] 2. If a party intend to repudiate or rescind a contract because 
of the failure of the other party to perform it, he should give clear 
notice of his intention to do so, unless the contract itself dispenses 
with such notice, or unless notice becomes unnecessary by reason of 
the conduct of the parties. Hennessy v. Bacon, 137 U. S. 84, 11 Sup. 
Ct. 17, 34 L. Ed. 605. 

[3] 3. A bill of lading unexplained is almost conclusive évidence 
of an intention to reserve to the shipper the jus disponendi of the 
property. Dows v. National Exchange Bank, 91 U. S. 618, 23 L. Ed. 
214. While the transfer of a bill passes to the transférée the trans- 
ferror's title to the goods described, yet the presumption as to owner- 
ship arising from the bill may be explained or rebutted by other évi- 
dence showing where the real ownership lies. A pledgee to whom a 
bill of lading is given as security gets the légal title to the goods and 
the right of possession only if such is the intention of the parties, and 
thaï intention is open to explanation. Inquiry into the transaction 
in which the bill originated is not precluded because it came into the 
hands of persons who may hâve innocently paid value for it. The 
Carlos F. Roses, 177 U. S. 655, 20 Sup. Ct. 803, 44 L. Ed. 929. 

4. A trustée of the estate of a bankrupt upon his appointment and 
qualification is vested by opération of law with the title to property 
of the bankrupt as of the date of the adjudication. 

[4] Recurring to the crucial question submitted for considération — 
that is, the true ownership of the cotton — it becomes necessary, for 
its proper détermination, to carefully analyze the facts. The trans- 
actions eventuating in the présent litigation originated in contracts 

1 Note. — For the sake of brevity the plalntifC in error will be referred to 
as "the trustée," the cotton buyers or the interveners as "the spinners," and 
Knlght, Yanoey & Co. as "the bankrupts." 
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macie December, 1909, and January, 1910, by the bankrupts, through 
their broker, Gavirati, with the spinners for the purchase and delivery 
of certain cotton. The validity of the contracts is not questioned. 
They called for the shipment by the bankrupts of specified quantifies 
of cotton of specified grades under through bills of lading to Genoa. 
The coiton was to be shipped in January and February, 1910. Insur- 
ance and freight were to be paid by the bankrupts, and the spinners 
were to make payment of the cotton by means of drafts to be drawn 
on certain designated bankers. No cotton was shipped by the bank- 
rupts during the months of January and February. They, however, 
drew drafts on the bankers designated in the contracts for the price of 
the cotton and attached certificates of insurance, invoices, and forged 
bills of lading purporting to hâve been issued by the railroad Com- 
pany. By referring to the statement of the case, it will be seen that 
thèse bills of lading, concocted by John W. Knight as the managing 
partner of the firm, were issued pursuant to the directions of the con- 
tract, and that the bills, the drafts, the certificates of insurance, and 
the invoices identified the cotton purporting to hâve been shipped by 
certain marks composed of four letters. For example, one set of 
documents, including the draft, referred to cotton marked "TSST," 
and so with the others, each set denoting a like combination, but with 
différent letters. It will be further noticed that there was a sub- 
stantial correspondence in ail of thèse documents, thus clearly show- 
ing that it was the deliberate purpose of the bankrupts to obtain mon- 
ey from the spinners by the fraudaient artifice thus devised. And 
this purpose was fully accomplished. The drafts were duly paid by 
the bankers of the spinners and the forged bills of lading were sur- 
rendered to the latter. The resuit was that the bankrupts obtained 
the money, and the spinners got the spurious bills of lading. In so 
far as the spinners and their bankers were concerned in the transac- 
tion, their conduct was perfectly honest and straightforward. Rely- 
ing upon the good faith of the bankrupts, they acted upon the pre- 
sumption that the bills of lading were genuine. They were ignorant 
of the fraud perpetrated upon them, and paid the drafts in the as- 
surance that the cotton had been shipped in compliance with the terms 
of their contracts and as indicated in the bills of lading. 

What then occurred? After the bankrupts had received pay for 
the cotton supposed by the shippers to be en route to its destination, 
the bankrupts in March and April — from March 16th to April llth — 
a few weeks only after it should hâve been shipped under their con- 
tracts, made shipment of 1,400 baies via the Cotoniera Steamship Line 
to Genoa. For thèse shipments genuine through bills of lading were 
obtained from the railroad company at Decatur and Selma, Ala., and 
the cotton was transported to New Orléans, and there delivered to 
and put aboard the steamship Ingelfingen of the Cotoniera Line. The 
cotton was delivered to the steamship and taken aboard prior to the 
date of the restraining order, to wit, May 3, 1910. In this connec- 
tion a comparison of the forged with the genuine bills of lading will 
prove instructive. In both the cotton was to be shipped by the Co- 
toniera Line to Genoa. In both the marks of the cotton were iden- 
tical. In both Gavirati, the broker, was to be notified. In both the 
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same weights precisely were inserted. In both the forms used by the 
railroad company were similar, and the genuine bills were issued by 
the same agent whose name was used in the forged bills. It is évi- 
dent there was a purpose to conform the genuine bills to those that 
were forged. What were the purpose and intent actuating the bank- 
rupts? They knew that the forged bills had gone forward and were 
presumably in the possession of the spinners, since the drafts had 
been paid and they had received the money. They knew that the 
genuine bills, so caref ully designed to correspond with those that 
were spurious, would not be necessary to insure the delivery of the 
cotton to the spinners. And with this knowledge their plain purpose 
was to suppress the genuine bills and permit the cotton to proceed to 
its destination under the forged bills, and thus prevent exposure of 
the f raud with conséquences disastrous to themselves. In view of 
thèse facts who were the real owners of the cotton? 

It is insisted by the trustée that, since the genuine bills of lading 
were made to the order of the bankrupts, they retained the title to 
and the jus disponendi of the cotton. It is true that the bills were 
executed as claimed, and that they were indorsed in blank and deliv- 
ered to the, trustée on May 26th. But on April 16th the bills were 
ail in possession of the bankrupts and. unindorsed. The cotton had 
then, at the date last mentioned, been delivered to the railroad com- 
pany under through biUs of lading for transportation to Genoa. At 
that date in whom did the title réside ? The trustée answers in the 
bankrupts by virtue of the bills of lading executed to their order and 
remaining in their possession. But we hâve seen that, while a bill 
of lading is strong évidence of an intention to reserve to the shipper 
the jus disponendi of the property, yet such intention is always open 
to explanation, although the bill may hâve passed into the hands of 
an innocent purchaser for value. In the pfesent case there are no 
intervening rights of third parties; the contest being between the 
bankrupts and their trustée on the one hand and the spinners on the 
other. In the absence of the bankruptcy of the parties, what would 
hâve been the attitude of the bankrupts? Could they hâve recovered 
the cotton or its value from the spinners? They had once been paid 
full value, and it would be shocking to the sensé of justice to suppose 
that they could hâve enforced a second payment. If parties by their 
own fraudulent conduct may be estopped, the application of the doc- 
trine would efïectually eut them off from asserting that they had not 
delivered the cotton in pursuance of their solemn contracts. But we 
may go further. We are clearly .of the opinion that, under the facts 
of this case, the delivery of the cotton to the carrier vested the owner- 
ship in the spinners, upon the theory that it was the intention of 
the bankrupts to appropriate it to the contracts. The court below 
properly so held in the following finding : 

"That by marklng and siiipping the cotton, as above set ont, Knight, Yan- 
cey & Co. intended to appropriate and did appropriate it to the fulfillment of 
the eight contracts of sale, and that by delivering it to the carrier they per- 
fected delivery to the buyers under the terms of tbe contracts." 



LOVELL V. ISIDORE NEWMAN & SON 759 

The case of Idaho, 93 U. S. 575, 23 h. Ed. 978, upon this question, 
is pertinent and material. To a proper understanding of the case it 
becomes necessary to insert the following lengthy excerpt from the 
opinion. At pages 581-583 of 93 U. S. (23 L. Ed. 978), it is said by 
the court: 

"Recurring, then, to the Inquiry whether Porter & Co., to whose order the 
steamer delivered the 165 baies of cotton, were the true owners of the cotton, 
a brlef statement of the évidence on which their title rests is necessary. It 
originated as follows: On the Ist of April, 1869, one J. C. Forbes obtalned 
from the master of the brig Colson, then lying at New Orléans, a bill of 
lading for 139 baies of cotton, described by specifled marks. The bill was 
indorsed, and forwarded by Forbes to Porter & Co., and drafts against it to 
a large amount were drawn upon them, which they accepted, credited, and 
paid on or before the 7th of the month. In fact, however, when the bill of 
lading was given, no such cotton had been recelved by the brig; but on the 
5th of April the agent of Forbes bought 140 baies, then at the shipper's press. 
and directed them to be sent to the Colson, marked substantially as described 
in the bill of lading. Thèse baies were accordirigly delivered from the press 
to the brig on the 8th of April, and the first and second mate receipted for 
them. They were not actually taken on board, but they were deposited on 
the pier, at the usual and ordinary place for the reeeipt of freight by the 
Colson, and an additional bill of lading for one baie only was taken by 
Forbes, and by him indorsed and transmitted to Porter & Co., together with 
an invoice of the 140 baies eorresponding with the bills of lading. The marks 
and numbers on the baies were the same as those mentioned in the bills of 
lading, excepting only that 35 were marked 'L' instead of 30, and 16 marked 
'S' instead of 15. There was also a small différence in the aggregate weight. 
That the cotton thus delivered to the Colson was intended to till the bills 
of lading, one of which had been previously given, is incontrovertlble. They 
were so intended by the shipper. If not, why were they thus marked? And 
why was a bill of lading taken for 1 baie only, instead of 140; and why was 
the invoice of the whole number sent? Such, also, was plainly the under- 
standing of the ship. The receipts of the mates, and the fact that the master 
gave a bill of lading for 1 baie marked 'S,' where there were 10 baies thus 
marked, leave this beyond a reasonable doubt. What then? Why, the 140 
baies thus shipped became from the moment of shipment the property of 
Porter & Co., to whom the bills of lading were indorsed. It is not only the 
utterance of common honesty, but the déclaration of judicial tribunals, that 
a delivery of goods to a ship eorresponding in substance with a bill of lading 
given previously, if intended and recelved to meet the bill of lading, makes 
the bill operative from the time of such delivery. At that instant it becomes 
évidence of the ownership of the goods. Thus in Rowley v. Blgelow, 12 Pick. 
{Mass.] 307 [23 Am. Dec. 607], it is said a bill of ladiug opérâtes by way of 
estoppel against the master, and also against the shipper and indorser. 'The 
bill acknowledges the goods to be on board before the bill of lading is signed. 
But if, through inadvertence or otherwise, the bill of lading is signed before 
the goods are on board, upon the faith and assurance that they are at hand, 
as if they are recelved on the wharf ready to be shipped, or in the shipper's 
own warehouse, * * * and afterwards they are placed on board, as and 
for the goods embraced in the bill of lading, as against the shipper and mas- 
ter the bill will operate on those goods by way of relation and estoppel.' 
Such Is also the doctrine asserted in Halliday v. Hamilton, 11 Wall. 565 [20 
L. Ed. 214], and it is in harmony with the gênerai rules that regulate the 
transfer of Personal property. We do not say that a title to Personal prop- 
erty may not be created between the issue of a bill of lading therefor and 
its delivery to the ship, which will prevail, over the master's bill, but, in 
the absence of any such intervenlng right, a bill of lading does eover goods 
subsequently delivered and recelved to flll it, and will represent the ownership 
of the goods. The cotton delivered on the 8th of April on the pier for the 
Colson, and recelved by the mates of the brig, became, therefore, at the in- 
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stant of its delivery, the property of Porter & Co., -wlio were tlieii the in- 
dorsees of the bills of lading. Its subséquent removal by Forbes to the La- 
donia, eitber with or without the consent of the brig's officers, could not 
divert that ownership." 

As in the Idaho Case, the delivery of the cotton to the Colson was 
intended to fill the bills of lading, although the delivery was made 
several days subséquent to the exécution of the bills, so in the prés- 
ent case, where ail the facts and circumstances are considered, the 
conclusion is évident that the bankrupts intended by the delivery of 
the cotton to the carrier to appropriate it to the contracts of the spin- 
ners. Indeed, any other conclusion would not only be inconsistent 
with the facts, but répugnant to the principles of common honesty 
and fair dealing as between merchant and merchant. 

But it is contended by the trustée that the delivery was inefïective 
to pass title for the reason, among others, that there was no proof 
of assent on the part of the spinners. The contention is answered 
by the court in the case of Grove v. Brien, 8 How. 439 (12 L. Ed. 
1142), where it is said: 

"In the absence of ail évidence to the contrary in case of an absolute as- 
signinent of property by a debtor to his ereditors for the purpose of securing 
a pre-exlsting debt, an assent will be presunied on account of the beneflt that 
he is to dérive from it. This principle was recognized and applied by this 
court in the case of Tompkins v. Wheeler, 16 Pet. 106, 10 L. Ed. 903, and had 
been before in Brooks v. Marbury, 11 Wheat. 96, 6 L. Ed. 423. Xo expression 
of assent, the court say, of the pérson for whose benefît the assidûment is 
madCj is necessary to the vesting the title, as the creditor is rarely unwill- 
Ing to receive his debt from any hand that will pay him." 

There is nothing in the présent record rebutting or tending to rebut 
such presumption in favor of the spinners. On the contrary, it ap- 
pears that, when the temporary injunction was issued àt the instance 
of the receivers, the steamship line promptly gave bond, by virtue of 
which the cotton was immediately transported under the bills of lad- 
ing to Genoa for delivery to the spinners. In addition, upon the in- 
stitution of the présent suit by the trustée, the spinners filed their 
pétition of intervention, in which it is insisted that they are the owners 
of the cotton, and were such owners prior to the date of the restrain- 
ing order. In view of the circumstances of the case, the presumption 
must obtain that the spinners assented to the delivery of the cotton. 
If in such case assent of the spinners to the delivery of the cotton 
would be presunied, they would be equally presunied to bave waived 
the time of the delivery as well as the failure of the bankrupts to hâve 
it insured. Certainly the bankrupts would not be in a position to deny 
there was a waiver, and in that respect the trustée can claim no right 
superior to that of the bankrupts themselves. While ereditors are 
entitled to the protecting shield of the law, the rights of innocent 
purchasers are guarded and protected with equal jealousy. Under 
some circumstances, the bankruptcy statutes clothe the trustée with 
power to set aside conveyances, good as between the bankrupt and 
a purchaser. But ordinarily, in the absence of fraud, or of a state 
statute declaring the conveyance void, or uriless it contravenes some 
provision of the bankruptcy acts, a conveyance, ba:sèd upon a valuable 



LOVELL V. ISIDOKK NEWMAN A SON 761 

•considération and good as between the parties, will be permitted to 
stand. As to such a conveyance, and the spinners hère stand in a sim- 
ilar category, the trustée occupies no better position than the bank- 
rupt. He stands simply in the bankrupt's shoes. The principle has 
been clearly announced by the Suprême Court in the f ollowing cases : 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577; Hevvit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
48 h. Ed. 986; Zartman v. First National Bank, 216 U. S. 134, 30 
Sup. Ct. 368, 54 L. Ed. 418; York Manufacturing Co. v. Cassell, 
201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782. 

Thus it was said by the court in the York Manufacturing Co. Case, 
.201 U. S. 352, 26 Sup. Ct. 484 (50 L. Ed. 782) : 

"tJnder the provisions of the banliruptcy act, the trustée In bankruptcy Is 
vested with no better rifïht or title to the bankrupt's propert.y than belonged 
to the bankrupt at the tlme when the trustee's title accrued. At that time 
the rlght. as between the bankrupt and the York Manufacturing <'onipany, 
was in the latter Company to take the maehinery on account of default in 
the paynient therefor. The triistee under such circumstances stands simply 
In the shoes of the bankrupt, and as between them he has no greater right 
than the bankrupt. This is held in Hewit v. Berlin Machine Works, 194 U. 
S. 296 [24 Sup. Ct. 690, 48 L. Ed. 9861. ïhe same view was taken in Thomp- 
son V. Fairbanks, 196 U. S. 510 [2.5 Sup. Ct. 30«, 49 L. Ed. 577]. It was there 
stated that, 'under the présent bankrupt act, the trustée takes the property 
of the bankrupt, in cases unaffected by fraud, in the same plight and condi- 
tion that the bankrupt himself held it, and subject to ail the equities im- 
pressed upon it in the hands of the banlirupt.' " 

In the Case of Zartman, 216 U. S. 138, 30 Sup. Ct. 369 (54 L. Ed. 
418), Mr. Chief Justice Fuller, as the organ of the court, used the 
following language: 

"The position of the trustée in bankruptcy seems to be that the mlstake 
made by Bacon in dictating or writing out the contract between himself and 
the Waterloo Bank 'is an asset in his hands as part of the estate of the 
bankrupt,' but we eannot agrée to that. The trustée claims that he takes the 
same kind of title as a bona flde purchaser for value, but the rule applicable 
to this and ail similar cases is that the trustée takes the property of the 
bankrupt, not as an innocent purchaser, but as the debtor had it at the time 
of the pétition, subject to ail valid claims, liens and equities. Thompson v. 
Fairbanks, lOfJ U. S. 516 [25 Sup. Ct. 306, 49 L. Ed. 577], and cases cited." 

Bearing in mind the distinction we hâve noted, a perusal of Knapp 
V. Milwaukee Trust Co., 216 U. S. 545, 30 Sup. Ct. 412, 54 L. E"d. 
610, Security Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. Ct. 
720, 51 L. Ed. 1117, and other cases of like type, relied upon by the 
trustée, will demonstrate their inapplicability to the facts involved 
in the présent controversy. To illustrate : The Knapp Case involved 
the validity of a mortgage, wliich contained provisions rendering it, 
under the laws of Wisconsin, fraudulent in law and void as to cred- 
itors. The court held that the bankruptcy act authorized the trustée 
to attack such a conveyance. But, referring to the case of the Secu- 
rity Warehousing Company, the court in the Knapp Case observed : 

"The principle was recognized that the trustée in bankruptcy stands In the 
shoes of the bankrupt, and that the property in his hands is subject to the 
equities impressed upon it while in the hands of the bankrupt." 216 U. S. 
557, 30 Sup. Ct. 415, 54 L. Ed. 610. 
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The cotton in question prior to the date that Knight, Yancey & Co. 
were adjudged bankrupts was the property of the spinners, and hence 
it could not hâve been lawfully transferred by the bankrupts, nor 
was it subject to levy and sale under judicial process against them. 

Without spécial référence to the assignments of error, we hâve con- 
sidered ail material questions arising in the case, and for the reasons 
stated we are of the opinion that the judgment should be affirmed. 
So ordered. 



HENRY HENTZ & CO. et al. v. LOVELL. 

(Circuit Court of Appeals, Pifth Circuit. January 2, 1912. Pétition for 
Rehearing Denied February 6, 1912.) 

No. 2,176. 

In Error to the Circuit Court of the United States for the Northern Dis- 
trict of Alabama. 

Action by William S. Lovell, trustée, etc., against Henry Hentz & Co. and 
others. Judgment for plaintlff, and défendants bring error. Reversed and 
reœanded. 

Daniel Partridge, Jr., for plaintiffs in error. 

Walker Percy, A. Benners, and Borden Burr, for défendant In error. 

Before PARDEB and SHELBY, Circuit Judges. 

PER CURTAM. This was an action brought by William S. Lovell, as trustée 
of Knight, Yancey & Co., bankrupts, against Henry Hentz & Co. and otheriJ 
based on transactions between said bankrupts and Henry Hentz & Co., Involv- 
Ing the sale of cotton by the bankrupts and the obtaining of the priée from 
the buyers by spurious bills of ladlng, for whlch genuine bills of lading were 
subsequeutly Issued. The facts are such that the case raiaes the same ques- 
tions that hâve just been decided adversely to the trustée by this court in the 
case of Wm. S. Lovell, Trustée, etc., v. Isidore Newman & Son, 102 Fed. 753. 
The court below directed a verdict in favor of the trustée. 181 Fed. 555. 
This direction conflicts wUh the view o( the court expressed in the sald 
opinion and Judgment rendered to-day. 

It follovi's that the judgment of the Circuit Court must be reversed, and the 
cause remanded for a new trial. 



In re ENDLAR. 

In re STROUM. 

(Circuit Court of Appeals, First Circuit December 8, 1911.) 

No. 935. 

1. BANTTiîtrPTCT (§ 440*) — Rbview of Peoceedings. 

The Circuit Court of Appeals wlll not refuse to supervise on pétition 
bankruptcy proceedlngs had in the District Court, though appeal would 
hâve been the proper procédure. In the absence of objection by the par- 
ties or controlling détermination by the Suprême Court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 440.» 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
0. C. A. 9.] 

•For other cases see same toplo & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Banketjptct (§ 188*)— RiGHTs OF Ckeditoes — Liens— Waiveb. 

A bankrupt's creditor does not walve lawful security for his clalm by 
merely acceptlng addltional security. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

3. Bankruptcy (§ 188*) — Pbopebtt — Moetqage — Loss of Secubitt. 

Tîtle to goods is not lost by mixture with other goods where they do 
not lose their Identity, and hence a bankrupt's creditor who was secured 
by mortgage on a stock of furniture and the incidentals thereof, did not 
lose Ms security through allowing the property to be mlngled with the 
bankrupt's gênerai stock. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 188.*] 

4. Bankeuptct (§ 188*) — C?beditoes — Sueeendee op Secueitt. 

A bankrupt's creditor does not ordlnarily surrender the security of a 
chattel mortgage by permitting the recelver to take possession of the 
goods, since the receiver represents ail interests. 

[Ed. Note. — For other cases, sec Bankruptcy, Dec. Dig. § 188.*] 

5. Bankeupicy (§ 188*) — Moetgages — Validity. 

A renewal chattel mortgage given a bankrupt's creditor may be good 
80 far as the renewal debts were previously validly secured, though the 
renewal mortgage be otherwise Invalid. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 188.*] 

6. Bankruptcy (§ 479*) — Review or Peocbedings — Costs. 

Though a decree in bankruptcy be reversed on review in the Circuit 
Court of Appeals, no eosts should be allowed when the pétition for re- 
view was delayed nearly six months, and the estate had probably deteri- 
orated through the delay, and where further proceedings are necessary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 901; Dec. 
Dig. § 479.*] 

Pétition by Isaac Ëndlar to supervise proceedings in tlie matter of 
Nathan Strouni, banlcrupt. Decree reversing decree of the District 
Court. 

EHsha Greenhood, for petitioner. 

J. B. Ferber (C. F. M. Fuller, on the brief), for respondent. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. [1] This is a pétition under the stat- 
utes in bankruptcy to supervise the proceedings in the District Court 
with référence to a controversy which should properly have corne up 
on appeal; but it has never yet been decided with référence to a pro- 
ceeding which initiâtes in the bankrupt court, and which should prop- 
erly corne up on appeal, that it may not be brought up on a pétition 
to revise when no objection is niade thereto. The petitioner loses 
nothing except his right to have the facts revised, while the respond- 
ent loses nothing except the advantage which nray possibly corne from 
a similar revision of the facts. In view of the fréquent instances of 
this character and the lack of any détermination to the contraiy by 
the Suprême Court, and any objection by the parties, we do not feel 
called on to décline jurisdiction. 

It is a fact, however, that the parties pro and con have submitted 
to us many propositions which call for a revision of the facts, some 

*For other cases see same topic & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of which, . moreover, are not supported by anything in the record in 
any view of it; so that, in order that once for ail we may strike 
out ail those propositions except so far as they involve suggestions 
which an appellate , court may vi'ell receive with référence to giving 
leave to the court of first instance for subséquent proceedings, we 
will repeat ail parts of the record which we are entitled to consider. 
They consist of the pétition to the District Court, with an indorse- 
ment oh it by the référée that the same is denied, of the certificate 
of the référée and of the judgment of the District Court; 

"(Flled October 11, 1909, 4:60 p. m.) 

"Before Honorable Emery B. Gibbs, Référée. 
"In re Natijan . Stroum, Baiikrupt. 

"Respeetfully représenta Issac Endlar, of Malden, In the county of Middle- 
sex and commonwealth of Massachusetts, that on June 14, 1909, tUe t)aukrupt 
executed and dellvered to hlm à mortgage for $1,200, to secure the payment 
of his slmultaneous promlssory note of like amount, a copy of said mortgage 
being hereto annexed, marked 'A'; that said mortgage was duly recorded in 
the records of mortgages on Personal property, in the clerk's office, of the 
town of Stougbton, Massachusetts, in book 9, page 4; that the sum of $687 
is still due upon said mortgage to your petitioner, upon the principal of said 
mortgage and for expansés incurred by your petitioner in a proper aftempt 
to foreclose said mortgage and in protecting himself from belng deprived of 
the security afforded by said mortgage; that by leave of court the trustée ap- 
pointed in said cause bas dlsposed of the said mortgaged property for a sum 
In excess of the amount due to your petitioner. 

"Wherefore your petitioner prays that the amount due to your petitioner 
be determined, and that a lien in his favor be established upon the proceeds 
for the amount so determined, and that the said trustée be ordered to pay 
your petitioner the amount so determined and established. Isaac Endlar. 

"October 1, 1910. 

"After hearlng the pétition is denied. Emery B. Gibbs, Référée." 

"Certificate by Référée to Judge. 

"(Piled October 14, 1910, 12 a. m.) 

"I, Emery B. Gibbs, one of the référées of said court in bankruptcy, do here- 
by certify that in the course of the proceedings before me the following ques- 
tion arose, pertinent to the said proceedings: 

"Isaac Endlar flled a pétition October 11, 1909, asking the court to déter- 
mine the amount due him under a mortgage in which the considération was 
recited at $1,200, said mortgage being dated June 14, 1909. On thls pétition 
a hearing was had July 30, 1910. 

"Previously, however, there had been several hearlngs on anotlier pétition 
of said Endlar, flled March 12, 1910. In said last pétition Endlar asked the 
court to détermine the amount due him under several mortgages and pledges 
therein set forth, and that the proceeds of the sale of the property of the 
bankrupt, in the hands of the trustée, might be applied to pay or satisfy the 
amount that should be found due Endlar. 

"After full hearlngs of the évidence and arguments of counsel, this péti- 
tion was denied. 

"At the hearing on the pétition flled October 11, 1909, It was agreed by 
counsel that the évidence glven at the former hearinga might be referred to 
and used in connection with the présent pétition, so far as the same was rel- 
evant and pertinent. 

"From ail the évidence before me, and from the records, it appeared that 
an involuntary pétition against the bankrupt was flled June 25, 1909, and on 
this pétition an adjudication was made July 13, 1909. 

"It was not claimed by the petitioners that the amount of $1,200 had been 
advanced by him to the bankrupt on the 14th of June, 1909, the date of 
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the mortgage for that amount. The petitioner testified tliat tlie siim of 
$400 only was to be paicl on that date; that the balance of the $1,200 had 
been advanced by the petitioner, or loaned by him, to the bankrupt at varions 
times prior to this date; and that for the several loans, lual-cing iip that 
amount, securîty of some sort had been given, either in the nature of a lien 
or mortgage. The petitioner clainied that the .$400 had not passed from the 
petitioner to the bankrupt. because the matter of Insurance was not satis- 
factorlly adjusted. In order to détermine what, if any, présent considéra- 
tion there wasfor the $1,200 mortgage, it became necessary to examine the 
several prior transactions. 

"From the évidence before me, I flnd that on the 20th of February, 1909, 
Endlar loaned the bankrupt the sum of $4.50, and took as security for this 
loan certain goods, which were placed in his possession, to secure the repay- 
ment of this loan of $450; that thèse goods were separated from the stock 
in trade of the bankrupt, placed in a room in another building by themselves, 
and that the petitioner kept the possession of thèse goods until they were 
brought hack to the gênerai store of the bankrupt, and that he (Endlar) had 
the keys to the bankrupt's store, and that he retained possession of the goods 
in (luestlon until after the appointment of the receiver by the judge of the 
District Court, when the property was turned over to the receiver by Endlar. 
There was no réservation of rlghts, or claim of rlght, to hold as security for 
the above loan of $450. 

"Much of the testimony given was unsatisfactory, unrellable, and conflict- 
ing. On ail the évidence I found that the security taken by the petitioner, 
if any, was waived and lost by the petitioner when he allowed thèse goods 
to be niingled with the stock in trade of the bankrupt, and later, when he 
surrendered, without protest or réservation of his rights, the possession of 
thèse sa me goods to the receiver, and I therefore find that the petitioner has 
no lien upon thèse goods of the bankrupt, or the proceeds from the sale of said 
goods on account of this alleged loan of $450, that can be enforced against 
the trustée in bankruptcy. 

"The petitioner also clainied that on the 28th of May, 1909, he loaned the 
bankrupt $219, taking a mortgage for this amount, and that sald mortgage 
was duly reeorded. 

"I find that the présent considération for the mortgage of llay 28th was 
$110 ; that the $100 claimed by the petitioner as a prior loan, for which he 
held an unrecorded mortgage, was a prior debt, and this mortgage cannot, as 
against the trustée or ereditors, be held good for that sum. 

"The further sum of $9 was clainied by the petitioner as interest and ex- 
pense for making the loan. 'VA'hile this may be excessive, it is not so excessive 
as to warrant setting it aside. , 

"I therefore tind that the mortgage of May 28, 1909, was good for the sum 
of $119. and for that amount only. 

"On the 14th of Juue. 1909, the mortgage upon which this pétition is based 
was given by the bankrupt to tlie petitioner for the sum of $1,200 for the 
pur])ose, as the petitioner allèges, of securing him for ail prior Indebtedness 
of the bankrupt and an addltional loan to make the amount $1,200. There 
was no présent coTislderation for this mortgage of $1,200. and I therefore 
find that the petitioner lias no standing or claim under said mortgage, except 
for the sum of $119 as above. 

"On the 23d of .June. 1900, the bankrupt made an assignuient of his prop- 
erty, and the assignée took possession. On the 24th of June, 1909, the peti- 
tioner. Endlar, demanded and received from the assignée the sum of $l(i0, 
claindng that he had a rlght to the possession of the property under his mort- 
gage and to the proceeds of the sale of any of the goods described in said 
mortgage. 

"Ail of the foregoing mortgages were given wlthin four mouths of the ad- 
judication, and so are préférences, except so far as they were given for prés- 
ent considération. 

"I therefore find that the $160 pald to the petitioner, Endlar, must be ap- 
plied flrst to extinguish the $119, this being the only sum due under this 
mortgage, and that the excess of $41 above the amount then due the petitioner 
was a préférence given to the petitioner and should be treated as such. 
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"In View of the facts above found and set forth, I ruled that the pétition 
Bhould be dismissed, and refused to allow any expense incurred by tlie pe- 
tltioner, Endlar, in trylng to foreclose upon the property described in the 
mortgage dated June 14, 1909. 

"Upon ail the évidence I found that the transactions and deallngs between 
the bankrupt and the petitioner were not in good faith, and were not made 
in the usual and regular course of business, but that they were clearly intend- 
ed by the parties as a protection of their Personal interests against the banlc- 
rupt's gênerai creditors and a fraud upon the bankrupt's gênerai creditors. 

"And the said question is certifled to the judge for his opinion thereon. 

"Dated at Boston this llth day of October, A. D. 1910. 

"Emery B. Gibbs, 
"Eeferee in Bankruptcy." 

The order entered by the learned judge of the District Court on 
the foregoing certificate of the référée was as follows: 

"At Boston, in said district, on the 28th day of November, A. D. 1910, upon 
the question certifled to the court by the référée in said matter, on the 14th 
day of October, A. D. 1910. 

"Now, therefore, after hearing arguments of Blisha Greenhood, Bsquire, coun- 
sel for Isaac Endlar, mortgagee, and J. B. Ferber, Esquire, counsel for the 
trustée, and, after due considération of the same, 

"It is hereby ordered a;nd decreed that the order of the référée dismissing 
the pétition of the mortgagee be, and It hereby Is, affirmed." 

It is to be noted that the pétition which initiated thèse proceedings 
was to establish a mortgage for $1,200, made only a few days be- 
fore the pétition in bankruptcy was filed. It does not assert the en- 
tire amount for which the mortgage was recoverable, but claims only 
a portion thereof, namely, $687, being what is represented by the 
prior transactions stated in the certificate of the référée. Thèse were 
the advance of $450, made on February 29, 1909, one of $100 at a 
date not named, and secured by an unrecorded mortgage, and one of 
$110 made on May 28, 1909, and secured by a mortgage of that date. 
As shown by the referee's certificate, the facts found by him establish 
clearly the securing of the $450 by a valid pledge, always kept valid 
until the surrender by Endlar to the receiver, and the mortgage loans 
of $100 and $110. The fact that the mortgage securing the $100 was 
not recorded was of no conséquence prior to the présent statute in 
bankruptcy, as it was not shown that the mortgagor was bankrupt 
when the mortgage was given, and that it was intended and given 
as a préférence. The $1 10, according to the referee's certificate, was 
a présent advance, and therefore properly secured by the mortgage of 
May 28th, which also created a valid security for the other sum of 
$100, on the principles we will hereinafter state with référence to the 
$1,200 mortgage. AU thèse were payable, except so far as they had 
been paid in the manner pointed out by the certificate, when the 
mortgage of $1,200 was given ; and they were at the time that mort- 
gage was given lawfully secured as against proceedings in bankruptcy. 
Therefore, the questions are whether, through the prior proceedings 
stated by the référée, the mortgagee and pledgee lost liens thereto 
valid in law. 

One question arises from the fact that the présent petitioner filed 
an intervenirig pétition on March 12, 1910, which was denied by the 
référée without any appeal therefrom. If the record had shown that 
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it had been denied on the mèrits, and no appeal taken therefrom, this 
might be the end of the petitioner's rights ; but the record does not 
show why it was denied. It may hâve been because the référée was 
of the opinion that the security therefor had been carried forward and 
absorbed in the mortgage securing nominally $1,200, which would 
hâve left the substantial rights of the petitioner unaffected. 

[2] The substance of the décision of the référée was the same 
as is now specially rehed on by the respondent, namely : First, that 
by taking the $1,200 mortgage the prior security was waived in law; 
and, second, that the goods were allowed to be mingled with the gên- 
erai stock in trade of the bankrupt; and, third, that a surrender of 
the pledged and mortgaged goods to the receiver, without protest or 
réservation, was an effectuai abandonment of whatever security the 
petitioner had. 

In discussing thèse three propositions, it is to be borne in mind that 
nothing donc by the petitioner in thèse three particulars operated 
as an estoppel, because no new rights of any innocent third party in- 
tervened, which is ordinarily the basis of an estoppel. Neither was 
it effectuai as a waiver, because, while varions conditions collatéral to 
or inhérent in the original transaction, and varions défenses, even of 
a substantial character, are easily waived, no substantial rights are 
ordinarily waived merely because the holder of those rights accepted 
additional rights in aid thereof. 

[3] There was hère no such mixture of goods as the law regards 
as effectuating a loss of title. The goods hère in question were a 
stock of furniture and the incidentals thereof, and the loss of title 
by mixture has no relation to property which does not lose its iden- 
tity by that mixture. 

[4] As to the receivership, it is true that, under the décisions of 
the courts, the petitioner, if in possession of property claimed in his 
own right, might not bave been subject to the orders of the court in 
bankruptcy through a receivership or othervvise; but this did not re- 
quire him to litigate with the receiver, to the disadvantage of both 
parties through delay and expense. Whether he surrendered or not, 
he was entitled to the protection of the rule that a receiver repre- 
sents ail interests, and préjudices none, as was explained by us in 
Commonwealth Company v. North American Company, 135 Fed. 984, 
68 C. C. A. 418, decided on February 28, 1905; and especially in 
the références made by us at pages 989 and 990 of 135 Fed., page 418 
of 68 C. C. A., to the expressions of Mr. Justice Swayne in Davis v. 
Gray, 16 Wall. 203, 217, 218, 21 L. Ed. 447, expressions which clearly 
represent the law, involving équitable principles of the broadest and 
most bénéficiai character. 

[5] If the mortgage of $1,200 had absolutely failed, then it might 
be that, in view of the fact that the pétition of March 10, 1909, had 
been denied, as we bave said, the original securities were lost; but 
on this record the mortgage of $1,200 was at least good to the extent 
that the preceding securities which it represented were good. The 
extent to which this équitable rule may be carried was shown by 
us in Hutchinson v. Otis, decided by us on May 22, 1902, 115 Fed. 
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937, 53 C. C. A. 419, and affirmed by.the Suprême Court in 190 
U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179. 

The only doubt arising in this connection cornes from the clos- 
ing words found in the referee's certificate, where he described the 
$1,200 mortgage "as a fraud upon the bankrupt's gênerai creditors." 
This is inconsistent with what he before stated, where he first said 
that, for the reasons we hâve already referred to, he found the pe- 
titioner had no lien for the loan of $450, and again that he "there- 
fore" found that the petitioner had no standing except for the sum 
of $110. Moreovèr, fraud is not properly described by a mère gên- 
erai expression such as we find hère, but the éléments of the fraud, 
to be eflfectual in law, should be pointed out, s,o that the court may 
see for itself whether they conform to the requirements of the law, 
and, in view of the gênerai trend of the body of this certificate, it 
cannot be that thèse words which we hâve quoted are effectuai. It 
is possible that the learned judge of the District Court perceived 
some surrounding circumstances which induced him to give more 
weight to the words which we hâve quoted than we are entitled to 
give them on the record before us. Therefore, although, of course, 
if the mortgage of $1,200 had been artfully swollen as to the appar- 
ent amount of indebtedness, or had been devised in any other way 
purposely to operate as a fraud on creditors, it might hâve been in- 
valid for ail purposes both in whole and in parts, we must, neverthe- 
less, find that on the face of the referee's certificate it is good for 
the amounts previously secured, as we hâve stated. 

[6] The resuit is that we must set aside the decree of the District 
Court. But it appears that the pétition for revision was delayed 
until two days less than six months from the entry of the decree at 
which it is aimed ; and it is suggested that the condition of the es- 
tate bas meanwhile substantially deteriorated, and that there may not 
remain sufficient assets to cover the petitioner's claim, and, indeed, 
that there were never sufficient assets therefor. Therefore, without 
undertaking to consider or even to suggest what the law may be with 
référence to the altered circumstances, if they are altered, we reserve 
full right to the District Court to take any proceedings which the cir- 
cumstances may require with référence to working out the effectuai 
security of the petitioner according to the rules of law and equity 
which should be justly applied thereto. 

Under the circumstances of the delay in this case, and the further 
proceedings and costs ensuing thereon, no costs should be allowed to 
either party in this court or in the District Court. 

Let there be a decree in accordance with our opinion passed down 
the 8th day of December, 1911, reversing the decree of the District 
Court, without costs for either party, and reserving to the District 
Court power to proceed in conformity with the opinion. 



CINCINNATI. N. O. & T. P. RT. CO. V. JONES 769 

CINCINNATI, N. O. & T. P. RY. CO. v. JONES. 

: (Circuit Court of Aiipeiils, 8ixtli Circuit. January 3, 1912.) 

No. 2.154. 

Mastee and Servant (§ 113*) — Death of Servant— Raii.roads—Nbgt.igent 
Opération — Tunnels. 

Where defeuciant railroad company so niaintained a tunnel roof tliat 
Its central portion was l.'i iuches lower tlian tlie roof at tlie nortU en- 
trance, by reason of whicli décèdent, a brakeman 22 year.s of âge, who 
liad only been in defendant's employ eiglit days i)rior to the accident, 
and was required to ride on the roof of a freight train, was struelv and. 
killed by coniins in contact with a portion of such !ow roof of the tunnel 
while passins; through it on the top of a train, and it did not appear 
that décèdent had been warned that the roof was lower in the center 
than at the ends or that he was clearly chargeable with knowledge 
thereof, the l'ailroad company was guilty of actionable négligence, war- 
ranting a recovery for bis death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
224-227; Dec. Dig. § 113.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action by John A. Jones as administrator of the estate of Herman 
Winters, deceased, against the Cincinnati, New Orléans & Texas Pa- 
cific Raihvay Company. Judgment for plaintiff, and défendant brings 
error. AfErmed. 

This action was brought by ,Tones, as administrator, to reeover damages 
for the alleged négligent killing of Winters while in the employ of the rail- 
way Company as brakeman. The négligence charged in the flrst count of 
the déclaration is in substance that the railway company niaintained cer- 
tain tunnels on its road, which were so low and in such unsafe atid danger- 
ous condition that deceased, on the night of October S, 1907. while riding 
on one of the cars of a freight train through one of tliese tunnels was, with- 
out fault on his part and through this alleged négligence of défendant, struck 
and killed. The case was subniltted to a jury on tliis count. under pleas of 
not guilty and contributory négligence, and a verdict for .$5,500 was rendered 
In favor of the administrator. 

The freight train in question wa.s running southwardly froni Pine Knot, 
Ky., to Oakdale, Tenu. The portion of the road in which the tunnels men- 
tioned were niaintained is located in a mountainous district of Morgan couu- 
ty of the latter stato; and the tunnels are numbered 22, 23. and 24 counting 
froni north to south. The tunnel in whicli the deceased was struck is No. 
23, and the distances between its north and south ends respectively and the 
other tunnels are each about one-half mile. No person saw the deceased at 
the time of the injury. He was last seen with his lantern ou top of the train 
at a point several hundred feet back of the locomotive, as the train was 
leaving Lancing. It was proper for him to be on or to iiass along the top of 
the train, and it was iiecessary for liini to be there wheu comuiunicating sig- 
nais to the engineer. The train comprised about 50 cars and was running at 
a rate varionsly estimated from 25 to 40 miles an hour. Winters' body was 
found the iiext day about 200 feet north of tunnel 24 on the east slde of the 
track and about two feet from the ends of the tles, the traek at that place 
running north and south. Tliere was a large gash over his right eye and 
extending along the side of the head. Signs of Ijlood were found on a pièce 
of wood lying in the middlo and on the east side of tunnel 23, and also from 
the south end of that tunnel along the east side of the track to a point near 
the mouth of tunnel 24. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
192 F.— 49 
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Tunnel No. 23 is 800 feet long. Defendant's locomotive englneer testlfled 
that the track wlthln the tunnel "bas two curves or what is called a reverse 
curve, and the second curve commenced about middle ways. I judge of the 
curve In thls tunnel by rlding my engine through It." The tunnel was eut 
through solid sandstone, and it bas the original rock sldes and roof. The 
surface of the roof is Irregular and generally higher along the center Une 
of the track, but wlth less Blope on the west side than on the east slde. At 
the time of Winters' injury a portion of the roof near the middle of the 
length of the tunnel and extendlng over and across the track was 15 inches 
lower than it was at the ends of the tunnel and lower than were any of the 
other portions of the roof. 

There was not room between the sldes of the tunnel and the sldes of an 
ordlnary box car for a man to climb up or down the slde of the car; nor 
was there room for him to sit on elther of the edges of the car roof. There 
was not sufficient clearance betfveen the running board of a box car and the 
tunnel roof to stand. There is confliet In the testlmony as to the distance 
between the lowest portion of the protruding ridge of the tunnel roof, be- 
fore deseribed, and the running board of a box car of average height, and 
also betwee» thls portion of the tunnel roof and the top of the head of a 
man of ordlnary height when sitting on the running board; but there is 
probably a clearance of not more than 10 inches between the bottom of thls 
low part of the roof and the top of the head of a man of the height of 
Winters while sitting upright on the running board. The testlmony does not 
show the height of the car, or even the kind of car, on which Winters was 
rlding at the time of the injury, but there is testlmony showlng that box 
cars vary In height 

Testlmony was introduced wlthout objection tendlng to show that before 
Winters was employed he signed a paper (which, with the station contain- 
ing it, had been desttoyed by flre) In which he stated that he knew the tun- 
nels on the Une were "too low to clear a man standing on a box car or sit- 
ting on the edge thereof," and also that there Is not room In the tunnels 
safely "to climb up or down the side of a box car, while trains are In motion"; 
and further tendlng to show that before he entered upon bis duties he was 
required "to learn the road" and hâve "the signatures of several conductors 
showlng he had made a proper number of trlps over the road" ; and there- 
upon a statement was made out showlng that he had passed a satisfactory 
examination. Winters was 22 years of âge and had been In the employ of 
the Company about eight days prior to his death. 

George Hoadly and T. A. Wright (Edward Colston, of counsel), 
for plaintiff in error. 

John B. Daniel and John M. Davis, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] At the close of the évidence offered by the administrator, and 
again at the close of ail the évidence, the railway company moved for 
a directed verdict. The motions were overruled and exceptions re- 
served. The company then presented requests for spécial instruc- 
tions to be given to the jury; thèse in large part were covered by the 
gérerai charge, and the rest were either given or so far explained that 
they will not, in the view we take of the case, require spécifie atten- 
tion. 

The main reliance of the railway company is that under the testl- 
mony the injury is traceable as well to causes for which the company 
is not responsible as to any cause for which it is responsible; and, 
consequently, that the jury was permitted to conjecture and guess 
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concerning the rights of the parties. If this could be sustained the 
judgment would, under the settled authorities, hâve to be reversed. 
But when the gênerai charge and ail the pertinent facts adduced are 
considered, we think the claim relied on is not sustainable. 

The gênerai charge was f ull and also exceptionally clear in its 
analysis and submission of the issues of fact. Some of the causes 
pointed out for which the company would not be responsible must 
under the charge be eliminated; and a number of other ways men- 
tioned by which injuries might hâve happened are inconsistent with 
the facts proved concerning the injury that did happen. Conceding 
the claim of the railway company that in view of the contents of the 
paper, which Winters is said to hâve signed before commencing his 
service as brakeman, he knew that the tunnel was too low to clear 
a man when either standing on a box car or sitting on the edge of its 
roof, still the charge was clearly in favor of the railway company on 
both of thèse points; and it cannot be assumed hère that the jury 
violated the positive instructions of the court in thèse respects. This 
is true also of Winters' knowledge and the charge as to lack of room 
in the tunnels safely to climb up or down either side of a box car, 
while going through the tunnel. And if Winters was at the time of 
the injury attempting to climb up or down either end of a box car, 
his body could not hâve been dragged the distance indicated by the 
long line of bloodstains found on the east side of the track, without 
mutilation that would necessarily hâve revealed the fact ; and nothing 
to indicate anything of that kind was found on the body. 

We are not unmindful of the insistence of learned coimsel for the 
company that Winters was struck in the tunnel while sitting on the 
east edge of the roof of a box car; and that this is consistent with 
the line of bloodstains found, and also with the fact that the body 
was not jostled off the roof until the car reached the place where the 
body was discovered. This not only assumes that the jury found in 
the face of the charge of the court in this behalf, but also that the 
conductor of the train was in error when he said : 

"A man cannot hold. his position when the train is running around curves 
sitting on the side or edge of the car either in the tunnel or out of it." 

It will be borne in mind that there is a reverse curve in this tunnel, 
and it may be added that the conductor thought that the train was 
"running 30 to 40 miles an hour." It cannot escape notice, however, 
that the circumstances considered by counsel pressing this claim led 
him to believe that Winters at the time of the injury, was in fact on 
the roof of a box car. 

The inquiry becomes pertinent, then, as to what part of the roof 
he in fact was occupying when he received the injury. Every part of 
a box car on which he could in our judgment hâve been, has been 
eliminated except the running board. He was not standing on the 
running board ; and this brings us to the point on which the décision 
must turn. Winters was not told or warned of the fact that any por- 
tion of the roof of any tunnel on the road, much less that any portion 
of the roof of tunnel No. 23, was lower than the roof was at the tun- 
nel entrances ; and yet, at the middle of tunnel No. 23 the portion of 
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the rooif over tHe track was 15 inches lower than ît was at tHe nortH 
entfance. If Winters had been struck at the north entrance of the 
tunnel, it is hardly conceivable that the first appearance of bloodstains 
would hâve been found on the stick of wood near the middle of the 
tunnel, or that the continuons Une of bloodstains found on the east 
side of the track would not hâve appeared before the south end of the 
tunnel was reached. 

The rational inference is that Winters' head struck the interior low 
portion of the tunnel roof. The first appearance of blood was discov- 
ered on the stick of wood found on the east side of the track at that 
place ; and the f act that no sign of blood was found between that point 
and the end of the tunnel reasonably tended to show that the blood 
found on the stick of wood came from a spurt of blood caused by the 
stroke, and that the rest trickled over the roof and finally fell to the 
ground as the car passed out of the tunnel. Since we must assume, for 
reasons before stated, that at the time he was struck he was not stand- 
ing, the question whether he could hâve been struck while sitting be- 
comes immaterial." The fact remains that he could, consistently with 
the wamjng he had received, hâve kept his body in some position (oth- 
er than a sitting posture) similar to one that he might well hâve 'taken 
when he safely passed into the tunnel, and still hâve been struck by 
the protruding portion of the tunnel roof. Testimony tending to 
show that other employés did not even sit in an upright position on 
the rupning board, when passing through this tunnel, cannot affect 
the right of recovery respecting one who does not appear to hâve had 
any knowledge or means of knowing of the low portion of the roof 
in question. True, it is shown that Winters must hâve passed through 
this tunnel twice every 24 hours during his short service, and it is 
also to be inferred that he made trips over the road before he entered 
into defendant's employ; but it is not shown whether he passed 
through it in the daytime.or that the low projection was visible dur- 
ing daylight. True, also, défendant maintains telltales at suitable dis- 
tances from the tunnel entrances, but they served only as warning of 
approach to the tunnels; they were not calculated to give notice of 
any obstruction within the tunnel. Further, the car on which Win- 
ters was riding was not identified, and the fact appears that box cars 
vary in height. When thèse facts are considered, testimony showing 
distances between the nmning board and the low portion of the 
roof tend to confuse, rather than to elucidate, the questions alike 
of defendant's négligence and Winters' assumption of risk or 
his contributory négligence. The proofs were fatally lacking re- 
specting the car or the height of the car on which Winters was 
riding. Hence, the question at last comes to this: whether the de- 
fendant Could. maintain this tunnel roof with its central portion 15 
inches loWer than the roof is at the north entrance to the tunnel, and 
escape liability without showing that the person injured was either 
told of it or was clearly chargeable with knowledge of it. In Hunter 
V. N. Y. O. & W. R. Co., 116 N. Y. 615, 619, 23 N. E. 9, 10 (6 L. 
E. A. 246), when speaking of an arch constructed within but not ex- 
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tendcd to the ends of a raiiroad tunnel, and of the warning that a tell- 
tale vvould give to an employé riding on top of a car, it was said : 

"Tbe jury were warrauted lu fiiirtiiiiî that the only notice that the plaintiff 
had of the existence ot the nrch u-as tliat received froiii the telltnle. This 
was located about 200 feet west of the \\-est entrance of the tunnel. It served 
as a warning of the ajipi'oach to the tininel. hnt it gave no notice of tlie ob- 
struction wlthin the tnriuei. A jierson recelvlnac its warning and noticlng the 
lieight of the tunnel niight naturuDy suiipose that the height at the entrance 
wonld he maintained throughout Its length, and if the height was at any 
point rednced that notice of that fact would he given. Relying, therefore, 
upon what would be apparent to his observation, he was exposed to a danger 
of whleh he had no notice or information." 

While in that case the judgment below was reversed upon defend- 
ant's own testimony that he was "sitting down on the box car," and up- 
on a matter of which a majority of the judges were willing to take ju- 
dicial notice, still the court stated a rule of liability that is obviously 
Sound; and it is applicable to an inference which seems to us ration- 
ally to dominate every other inference arising from the facts and cir- 
cumstances proved hère, namely, that Winters was struck by the pro- 
truding portion of the tunnel roof, when he was in a position not cov- 
ered by any warning of danger from the tunnel that was ever given 
to him or that he could reasonably anticipate. It follows that the mo- 
tions to direct a verdict were rightly overruled, and that the spécial 
instructions not given were properly refused. 

Moreover, Judge Sanford reconsidered the entire subject vvofen 
passing upon defendant's motion for a new trial, citing not alone the 
décision before alluded to, but many others which we think sustain 
the conclusions reached by him; and it is unnecessary to pursue the 
subject for that reason. We may, however, add to his citations the 
cases of T., St. L. & W. R. R. Co. v. Howe, Administrator, 191 Fed. 
776 (C. C. A., 6th Cir.) ; Marbury v. Illinois Cent. R. Co.. 176 Fed. 
(C. C. A., 6th Cir.) 9, at 15 bottom, and 16, 99 C. C. A. 483; Chicago, 
M. & St. P. Rv. Co. V. Riley, 145 Fed. (C. C. A.. 7th Cir.) 137, 142, 
76 C. C. A. 107; Snyder v. N. Y. Cent. & H. R. R. Co., 176 Fed. (C. 
C. A., 2d Cir.) 346, 99 C. C. A. 620. 

The judgment below must be affirmed. 

Note. — The opinion of Judge Sanford, referred to above, is as followsr 

SANFORD, District .Tudge. 1. ïhere was, in niy opinion, sutHcieut évidence 
to go to the jury lu this case. The uncontradl'-ted proof showed a low roof 
of the tunnel not high enough for brakemen, who were required to be on top 
of the cars in order to attend to thelr duties, to ride throngh standing, and 
not much more thun enough to allow a mau to ride through in safety when 
sitting lu the center of the car. In addition to this the top of the tunnel was 
uneven, the rock roof haviug heen left without being arched in, and at some 
distance beyond the entrance of the tunnel the roof was .sonie 10 or 11 inches 
lower than at the niouth. ïhls was a hldden danger of which employés were 
given no notice whiitever, the outrance indicating a greater height of the tun- 
nel. Hunter v. Ky. Co.. 110 N. Y. (115. 23 N. K. 9, (! L. K. A. 24G; and see 
Mexlcan Cent. Ry. v. Eckuian (C, C. A. 5), 102 Fed. 274, 279, 42 C. G. A. .344. 
And whlle the train crew were re(iulred at the tinie of thelr employment to 
State their knowledge of certain dangers, namely, that the tunnel roofs on 
tbe Une were too low to clear a nian standing on the top of a box car or 
sitting on the edge of a box car, and that there was not room enough to 
climb up and down the side of a box car, there was at least an implication 
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that they could ride through In safety sltting In the eenter of the top ot 
the car and no Indication whatever that they could not ride through In safety 
if in a position midway between a standing position and a sltting position. 
The deceased was last seen before approachlng this tunnel upon top of the 
cars in the Une of his duty. He was comparatively inexperlenced and had 
only been running on this Une two or three weeks, and how often, If at ail, 
he had gone through this tunnel on top of the cars does not appear. There 
was clearly évidence of the defendant's négligence to go to the jury In réf- 
érence to the dangers of the roof of the tunnel and its fallure to provide a 
safe place of work, especially in référence to the low place inside the tun- 
nel constituting a hldden and whoUy undlsclosed danger. Choctaw Ry. Co. 
V. McDade (C. O. A. 6 C.) 112 Fed. 888, 50 0. C. A. 591; Id., 191 U. S. 64, 
24 Sup. et. 24, 48 L. Ed. 96; Texas & P. Ry. Co. v. Swearingen (0. C. A. 5 
O.) 122 Fed. 193, 59 C. C. A. 31 ; Id., 196 U. S. 51, 25 Sup. Ot. 164, 49 U 
Ed. 382 ; Mexlcan Cent. Ry. v. Bckman (C. C. A. 5 C.) 102 Fed. 274, 42 C. C. 
A. 344; Chesapeake & O. Ry. Co. v. Cowley (C. C. A. 4 C), 166 Fed. 283, 
92 C. 0. A. 201 ; Norfolk & W. Ry. Co. v. Beckett (O. C. A. 4 C.) 163 Fed. 
479, 90 G C. A. 25; Cincinnati, N. O. & T. P. v. Sampson, 97 Ky. 65, 30 S. 
W. 12; Hunter v. R. R. Co., 116 N. Y. 615, 23 N. E. 9, 6 L. R. A. 246; St. 
Louis, etc., Ry. Co. v. Irwin, 37 Kan. 701, 16 Pac. 146, 1 Am. St. Rep. 266 ; 
Sherman & Redfleld on Négligence (4th Ed.) §§ 198-260; Beach on Contrib- 
utory Négligence (2d Ed.) § 363. 

The circumstances also tended to show, in my opinion, that the deceased 
received his fatal injury by bemg struck by the low place in the roof of the 
tunnel while riding in the cénter of the top of the car, either when sltting 
and making some slight movement of the body which brought his head in 
contact with the roof or when riding in a crouching position. Without re- 
viewing the évidence it is sufflcient to say that, in my opinion, this inference 
appears from the character of the roof, the blood spots on the pièce of wood 
found in the tunnel at the side of the track and the blood along the Une of 
track up to and beyond the place where the body was found ; the indications 
being that he was struck in the tunnel and that his body remained on top of 
the roof of the car with the blood dripping down from the side of the car 
for some distance before and after the body fell ofC. The fact that the body 
dld not fall ofC in the tunnel indlcates that he was not riding on the side of 
the car or climbing up and down the side of the car and llkewise that he was 
not struck when climbing down between the cars, in which case the body 
would bave fallen between the cars and would not hâve been found on the 
side of the track. 

The défendant also falled to show clearly the contributory négligence of 
the deceased, especially in that It falled to show that he had any notice of 
the low place in the roof or of the danger of riding in a crouching position 
on the roof in the eenter of the car, the only notice claimed to liave been 
given being that In référence to riding standing or sltting on the side of the 
car^r climbing up and down the side. In addition the plaintife's case is 
strengthened by the presumption of due care on the part of the deceased. 
Railroad Co. v. Gladmon, 15 Wall. 401, 21 L. Ed. 114; Baltimore & O. Ry. 
Co. V. Griffith, 159 U. S. 603, 610, 16 Sup. Ct. 105, 40 L. Ed. 274; Texas & P. 
Ry. Co. V. Gentry, 163 U. S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186; McGhee v. 
White (C. C. A. 6 C.) 66 Fed. 502, 504, 13 C. C. A. 608. 

It is true that where the testimony leaves a matter uncertain, showing 
that a number of things may hâve brought about the Injury, for some of 
which the défendant is responslble and some of which he is not, the facts 
should not be left to the jury to be determined upon mère probabillty, thereby 
turnlng them loose in the field of conjecture and leavlng the rights of the 
parties to be determined by gness. Patton v. Eailway Co., 179 U. S. 658, 21 
Sup. Ct. 275, 45 li. Ed. 361; Moit v. 111. Cent. R. Co. (C. C. A. 6 O.) 153 Fed. 
354, 82 C. C. A. 430 ; Va. & S. W. R. Co. v. Hawk (C. C. A. 6 C.) 160 Fed. 
348, 352, 87 0. C. A. 300. Yet, in the absence of direct évidence as to the man- 
ner of the injury, while the jury should not be permitted to speculate, in the 
sensé of guess, between différent causes, the mère suggestion of théories by 
the défense which may bave no reasonable foundation in the évidence, does 
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not reduce the matter to one ot spéculation, and dlsquallfy the Jury from de- 
termlning the cause, where tbere is évidence whieh, althougli circumstantial, 
glves reasonable support to the plalntiff's case. Wabash Screen Door Co. 
V. Black (0. C. A. 6 C.) 126 Fed. 721, 61 C. C. A. 639. And although the ex- 
act cause of an injury Is not shown, yet If there is substantial évidence to 
sustain a verdict based on a cause attributable to the company's négligence 
it is proper to submit the case to the jury. Choctaw K. Co. v. McDade. 101 
U. S. 64, 24 Sup. et. 24, 48 L. Ed. 96. And when the Inference that the In- 
jury resulted from a cause for which the défendant Is responsible is strouger 
than that arlsing from a cause for which the défendant is not responsiltle, 
it seems that the case may be properly left to the jury. See Hughes v. Cin- 
cinnati R. Co., 91 Ky. 526, 16 S. W. 275. 

Under ail the facts I am of opinion that the case was properly left to the 
Jury and that there was a reasonable inference, from circumstantial évidence 
of a substantial eharacter, indicating that the accident was due to the de 
fendant's négligence and breach of duty for which it was responsible, a? 
distinguished from mère spéculation or guess. 

2. For similar reasons I am of opinion that the verdict of the jury, In- 
volving a flnding that the défendant was négligent and that the défendant 
had not shown contributory négligence or assumption of risk by the plaintifï, 
Is not clearly and manifestly against the évidence or the weight of the évi- 
dence, and that a new trial should, hence, not be granted on that ground. 
Mt. Adams Ry. Co. v. Lowery (C. C. A. 6 C.) 74 Fed. 463, 472, 20 C. C. A. 
596 ; Felton v. Spiro (0. C. A. 6 C.) 78 Fed. 576, 586, 24 C. C. A. 321. 

3. I find no error in the refusai of the requests to charge set ont in the mo- 
tion for new trial. Thèse requests, in so far as they stated the law, appear 
to me to be fully covered in the charge of the court. 

4. The ground of the motion for a new trial in référence to the surprise 
of the défendant at the évidence in référence to the low condition of the roof 
Is not, I think, well taken. In the flrst place it was specitieally given no- 
tice in the déclaration that the plaintiff's case was rested on the low and 
dangerous condition of the roof. The facts in référence to the height of the 
roof were fully within its knovvledge, and it should hâve been prepared with 
évidence on that point. In the next place, neither of the affidavits suhmitted 
In support of this ground of the motion go to the point of the low place in 
the roof bringing its level below that indicated at the opening. Further- 
more, in the plaintiff's proof, in the depo.sition of the witiiess Henderson 
Toney taken in April, some months before the trial, the plaintlfC had proven 
that the roof of the tunnel was not smooth and might perhaps vary in height 
four or five inches, and in the déposition of plaintiff's witness Buckston, taken 
In June, about a month before the trial, the witness testified that the roof 
of the tunnel was rough and in some places low and in some places high. 
This évidence was certainly sufBcieut to put the défendant on notice that 
the plaintilï expected to prove the unegual height of the tunnel in its inter- 
mediate portions. 

Without considering in détail ail the several grounds of the motion for 
new trial, I find, after careful considération, no material error requiring, in 
my judgment, the granting of a new trial. 

An order will accordingly be entered overruling the motion for new trial. 



GOODLETT et al. v. GOODMAN COAL & COKE CO. et al, 

(Circuit Court of Appeals, Sixth Circuit. January 3, 1012.) 

No. 2,143. 

1. Deeds (§ 194*) — Prestjmption of Delivekt— Date of Registbatioit. 

Shannon's Code, § 3712, provides that to authonticate an instrument 
for registration, its exécution shall be acknowledged by the niaker or 
proved by two subscribing witnesses. Section 3748 déclares that instru- 

*For other caees see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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meuts so proved or acknowledged aud registered sball be received . as 
évidence in any of tlie courts of tlie state, subject, uevertheless, to be 
Impeached and proved to be a forgery, or to be otherwise inopêràtivè, 
if the tact be so, aud section 5573 provides that duly certlfied copies of 
ail records belonging to any publie office are évidence in ail cases. Iletd 
that, wbere a certlfled copy of a deed duly executed and registered is 
offered and received in évidence, it is prima facie évidence of tlie whole 
copy, and tlierefore raises a presumption that the deed was delivered 
at the tune of its date, and not as of the date of its registration. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 580; Dec. Dig. 
I 194.*] 

2. Taxation (§ 505*) — Real Peopeety— Lien— "Retukn." 

1 ïenn. St. 1831, pp. 335-302, relatiug to the levy and collection of tax- 
es, required the property owner to niake return of his property for 
making up the tax lists, and required a justice appoiuted in each coun- 
ty to receive the list to make return thereof to the county court. Sec- 
tion 3 (1 ïenn. St. 1S31, p. 337) provided that the tax shall be a lieu 
on the property of the person returning the Sînue, when it shall become 
due and payable, on ail the taxpa.yer's taxable property uotwithstaiid- 
ing the sanie inay hâve been divided or alienated or vested in the name 
of others than those who actually owned the same "at the time of re- 
turn of such property or sale thereof although the owner ni,ay not 
be known," etc. Aets 183Ô-38, c. 14, §§ 4, 5, amending the prior act 
made It the duty of ail prOi>erty owners in a district to attend on the 
flrst Friday and succeeding day in .lune, ISoO, and forever thereafter 
on the third Friday aud succeeding day in .Tanuary each succeeding year, 
and to return to commissioners the amount of bis taxable property which 
shall be listed for taxation, etc. HeUl, that the word "return," as so 
used, in so far as It related to the lien for taxes imposed by the act 
of 1813, meant not the return of the taxpayer, lir^ the return of the 
tax list to the county court, since the fact that the ti'.x.uiyer's return was 
required to embrace ail taxable iiroperty owned or i)ossessed by hiin, 
on .Tanuary lOth, could not change the cbarncter of his return in the 
sensé that it woiild operate to create a lien, which could arise only by 
act of the law, and lience where a oonveyance of certain real estate to 
a purchaser was registered before taxes were elther assessed or spread 
for the year 1831), a subséquent assessnient of taxes agalnst such land 
to the grantor as the "reputed owner" was void. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 035 ; Dec. 
Dig. § -,()->.* 

For other définitions, see Words aud Phrases, vol. 7, pp. 0202-0205.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Ejectment by Gilbert C. Goodlett and others against the Goodman 
Coal & Coke Company and others. Judgment for défendants, and 
plaintiffs bring error. Reversed, and new trial granted. 

L. D. Smith (Gourolmon, Welcker & Smith, on the brief), for 
plaintiffs in error. 

J. J. Lynch (Chambliss & Chambliss and Spears, Lynch, Spears & 
Phillips, on the brief), for défendants in error. 

Before WARRINGTON, KNAPPEN. and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The only question passed upon 
below and in express terms assigned as the subject of error is vvhether 

•For other cases see same topi.c & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under a certifiée! copy of a deed conveying land, in the absence of 
other évidence, the presumption of delivery of the original shall be 
applied to the time of its date or to the time of its registration. The 
question arose below in this way : In an action of ejectment with 
plea of not guihy the plaintiffs (now plaintiffs in error) to show their 
title introduced a grant of the state of Tennessee, dated January 13, 
1835, conveying the land in question (2,000 acres) to one, Rice; they 
then offered a certified copy of a deed executed by Rice to one Wash- 
ington, dated December 5, 1838, duly acknowledged on the following 
day, recorded in the register's office of White county on January 19, 
1839, and in the like office of Rhea county (where the land is situ- 
ated) on the 26th of the same month ; plaintiffs also offered proof s 
tending to show that they were the only heirs at law of Washington. 

For the purpose of showing that plaintiffs were not the owners 
of the land, défendants introduced a certified copy of a tax deed, 
dated July 3, 1850, executed by the tax collector of Rhea county to 
one Gillespie, in which it is recited that a judgment was rendered in 
the circuit court of Rhea county on March 8, 1843, in favor of the 
State for taxes, costs, and charges due and unpaid for the year 1839 
against the land, of which Rice was the reputed owner ; that after ad- 
vertising and giving the notice required by law, the collector sold the 
land on the first Monday of July, 1843, at public sale, to Gillespie; 
and the deed was executed seven years later by a successor of the 
collector making the sale. 

We take it that it was admitted by the plaintiffs in the court below 
that the taxes for the year 1839 accrued on the lOth of January of 
that year, when Rice still appeared by the deed register to be the 
owner; for in the original briefs filed hère for plaintift's and défend- 
ants, the counsel for both sides proceeded upon that theory. The 
learned trial judge held that since the original deed from Rice to 
Washington was not found in the possession of the plaintiffs or others 
through whom they claimed, "the only presumption of the delivery 
of that deed at ail arises from the fact of its registration," and upon 
motion a verdict was directed for the défendants. 

It is apparent that if the presumption of delivery must be applied 
to the date of registration and the taxes accrued in the sensé that 
they became a lien on January 10, 1839, the direction to the jury was 
correct ; because, in spite of the date of the deed (December 5, 1838) 
and the date of its acknowledgment (December 6, 1838) the lien ac- 
crued prior to the date of registration, January 19, 1839, in White 
county, and January 26th following, in Rhea county. If either of the 
hypothèses stated is erroneous, it is equally plain that it was error 
to direct a verdict. 

[1] In Shannon's Code, p. 886, § 3712, it is provided that "to au- 
thenticate an instrument for registration, -its exécution shall be ac- 
knowledged by the maker, or proved by two subscribing witnesses, at 
least" ; and the certificate appearing in the Rice- Washington deed 
is in the form prescribed by section 3717, and in the deed the clerk 
certified to his personal acquaintance with the bargainer (Rice) "who 
acknowledged that he executed the foregoing deed for the purposes 
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therein contained." In the chapter of the Code (Shan. at page 881) 
which includes "deeds for the absolute conveyance of any lands," it 
is provided (page 893, § 3748) that "instruments so proved or ac- 
knowledged and registered, shall be received as évidence in any of the 
courts or judicial tribunals of the state, subject, nevertheless, to be 
impeached and proved to be a forgery, or to be otherwise inoperative, 
if the fact be so." It is provided in respect of documentary évidence 
(section ' 5573, p. 1396) that "duly certified copies of ail records 
* * "•■ belonging to any public office * * * are évidence in ail 
cases." 

What is the object of this législation? It is not contended, as in 
reason it could not be, that it is beyond the power of the Législature 
to enact that instruments, safeguarded as thèse are, shall be admissible 
as prima facie évidence, of course not as conclusive évidence. Marx v. 
Hanthorn, 148 U. S. 172, 181 to 183, 13 Sup. Ct. 508, 37 L- Ed. 410; 
Mobile, J.:& K. C. R. Co. v. Turnipseed, 219 U. S. 35, 42, 31 Sup. 
Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226. If thèse statutes do 
not mean in a prima facie sensé that the certified copy shall be con- 
sidered as an evidential substitute for the original, it is difficult to 
ascribe to, the législation any serviceable purpose, except possibly 
mère notice. It could hardly be claimed that this législation makes 
one part of the certified copy évidence and not another, without do- 
ing violence to the language of the statutes. They provide that the 
certified copy^ — that is, the whole copy — shall be évidence. 

In 1844, in Saunders v. Harris, 5 Humph. (Tenn.) 345, 346, when 
denying admissibility to a copy of a bill of sale executed in Georgia 
under a System of registration that was intended to give notice merely 
of the existence of such instruments, and not to create and perpetu- 
ate record évidence of their exécution, it was said of the Tennessee 
System : 

"The pervading prlnclple of our whole registration System belng to prove 
and perpetuate a valid exécution of instruments, as well as to give notice of 
their existence." 

Again, in Tate v. Lawrence, 11 Heisk. (Tenn.) 503, 511, it is said: 

"The objecta of our registration lawa were to préserve the muniments of 
tltle — to perpetuate the évidence of their valid exécution — to give to the com- 
munity notices of the changes In ovcnershlp of property. [Yerger v. Young's 
Heirs] 9 Yerg. (Tenn.) 37; [Saunders v. Harris] 5 Humph. (Tenn.) 345; 4 
King's Dig. § 10,336." 

And continuing, respecting the reqùirement in 1805 of two subscrib- 
ing witnesses, it is said (11 Heisk. [Tenn.] 512) : 

"Thus It wlll be seen that thèse statutes hâve gradually been amended and 
improved upon until the registration policy bas been settled for more than 
40 years, that such instruments mu§t elther be proven by the acknowledg- 
ment of the baréainer or by the testimony of two subscriblng witnesses." 

It is admitted by défendants' counsel, and, on the authority of 
Kirkman V. Bank, 2 Cold. (Tenn.) 397, 402, McEwen v. Troost, 1 
Sneed, 186, 191, 2 Greenleaf on Evidence, § 297, it was said by the 
court below that;"where the original deed is in the possession of the 
grantee and is offered in évidence by him, such possession is of itself 
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prima facie évidence of delivery." The same conclusion appears to 
hâve been reached by the Suprême Court of Tennessee in respect to 
certified copies. In Owen, Adm'r, v. Owen, 5 Humph. (Tenn.) 352, 
a question arose as to the title to a slave. Title was claimed by Mrs. 
Owen under a deed made to a trustée for her separate use, while she 
was the wife of one Thompson. The deed was dated February 26, 
1835, and registered on December 16, 1840. The défendant William 
Owen claimed the negro by virtue of a deed, dated May 29, 1840, 
f rom Herbert Owen, then the husband of the complainant. Mani- 
festly thèse dates rendered the date of delivery of the deed to the 
trustée of Mrs. Owen essential to her title. A copy of the deed in 
trust, from the register's books, was offered in évidence, and it was 
insisted that it furnished "no évidence that it was executed earlier 
than the time it was acknowledged for registratiOn ; and that previ- 
ously to that time the deed under which the défendant claimed was 
executed." Held, 5 Humph. (Tenn.) 354, 355 : 

"We think the copy of thls deed, as registered, is prima facie évidence of 
the truth of Its contents ; that the date Is a part of the deed, and, when Oan- 
non aclîhowledged the exécution of the deed, he acknowledged its exécution 
on the day it bears date." 

In Land Co. v. Hilton, 121 Tenn. 308, 312, 120 S. W. 162, 163, 
under issties made upon a bill to recover possession of land, com- 
plainant rehed upon adverse possession for more than seven years 
under color of title. In complainant's deraignment of title, the time 
of delivery of the deed relied on to show color of title became in 
the course of the trial of vital importance. So far as the report of 
the case is concerned, it does not appear whether the original deed 
or a certified copy of it was ofïered in évidence ; but counsel for com- 
plainants in the présent case states it to be a fact shown by the rec- 
ord of the case that the original document was not introduced, but 
simply a certified copy. This was called to the attention of the court 
below in the présent case and accepted as a fact; and défendants do 
not dispute the matter hère. It appears by the opinion that the valid- 
ity of the deed was attacked "(1) for insufficiency of the description 
of the land, and (2) because it does not appear that said deed was 
ever delivered." Upon the question of delivery of the deed it was 
said (121 Tenn. 320, 120 S. W. 165) : 

"It is insisted that the deed dated November 20, 1852, was not acknowl- 
edged until November 22, 1858, and, défendants Insist, was not delivered until 
acknowledged. * * * It is insisted on behalf of complainant that the pre- 
sumption of law is that where a delivery is necessary the deed is delivered 
on the day it bears date." 

After making some citations and comments it was further said (121 
Tenn. 321, 120 S. W. 166) : 

"But we find that the deeided weight of authority Is that delivery, in the 
absence of proof to the contrary, Is presumed to hâve been made at the date 
of the deed, although its acknowledgment appears to hâve been made at a 
subséquent date;" citing a number of décisions on that page and the one 
foUowing. 
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The learned trial judge did not feel constrained to follow thèse 
décisions, because he did not think the question now in issue was 
considered. This conclusion seems to us to overlook alike the object 
of the registration laws, as determined by the Suprême Court, before 
pointed out, and the apparent import of the language employed in 
the décisions. When, under the issue in Owen, Adm'r, v. Owen, the 
Suprême Court referred to the acknowledgment of the exécution of 
the deed in dispute, and ascribed the exécution to the time of its 
date, it must be inferred that they used the word "exécution" with 
référence to its ordinary meaning — that is, that the due exécution of 
a deed includes its delivery (Davis, Adm'r, v. Garrett, 91 Tenn. 147, 
150, 18 S. W. 113); and, as the trial judge stated, the delivery of a 
deed is a part of its exécution (citing 4 Kent's Comm. [13th Ed.] 
star page 454, 2 Jones, Real Prop. § 1217). It is not disputed that 
in Tennessee, as between the parties to a deed, title passes by its de- 
livery without respect to registration. 

And as to Land Co. v. Hilton, since the instrument offered in évi- 
dence under which color of title was claimed turns out to hâve been 
a certified copy of the original deed, it is rather a strain on language 
to say that the court did not intend to give the ordinary meaning 
to the words "delivery, in the absence o? proof to the contrary, is 
presumed to hâve been made at the date of the deed." 

The case which seems to hâve been most controlling upon the court 
below is Davis, Adm'r, v. Garrett, supra, 91 Tenn. 147, 18 S. W. 113. 
The pr'îsent Mr. Justice Lurton, while judge of the Suprême Court 
of Tennessee, delivered the opinion. Mrs. Bryant prosecuted an ap- 
peal from a decree, charging her with the value of a negro slave as 
an advancement. Her father, in 1859, had tried to make her a gift 
of the slave by deed. The donee was then about seven years of âge 
and residing with her father. The subject of the gift was then on 
the premises and continued there until she voluntarily left after her 
émancipation. The deed was signed by the donee's father and attested 
by three witnesses. A few days after its date the donor personally 
acknowledged its exécution before the clerk of the county court, and 
thereafter "caused it to be registered." 91 Tenn. ^149, 18 S. W. 
113. The deed was left in the register's office and was found there 
pending the trial of the questions in suit. Judge Lurton placed stress 
on the fact that the donee was, at the time of the attempted gift, 
only seven years of âge and residing with her father. The court was 
called upon to work out the natural ' séquence of events from the 
facts proved. It was said (91 Tenn. 152, 18 S. W. 113): 

"The donee was Incapable of understanding the transaction and a formai 
delivery of the deed to her would hâve been so extremely formai as to hâve 
been farcical." 

And further (150): 

"This deed was elther registered by direction of the donor or by direction 
of Bome one to whom he had delivered the deed." 

The court presumed the registration to hâve been by direction of 
the father "as the most probable." It is true that the court referred 
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to other décisions in Tennessee; to one showing that doubt had ex- 
isted in the mind of the Suprême Court whether tlie exécution of a 
deed and delivery to the register would amount to delivery ; and to 
another in which it was held that it was not sufficient évidence; but 
of the latter case Judge Lurton said (91 Tenn. 151, 18 S. W. 113): 
"That case goes to the verge of the law, and should be limited to Its facts." 

Upon the whole, the court held in substance in the Davis Case that 
since the father must hâve been the one most interested in perfectr 
ing the gift he intended to make to his infant daughter, a presumption 
of delivery would be indulged from the fact of registration. This in- 
terprétation of the transaction wras ascribing to the father the most 
natural and probable course of conduct he could hâve pursued with 
référence to his infant daughter. 

The other décision that seems to hâve been regarded as also con- 
trolling in the court below is Cumberland Land Co. v. Daniel, 52 S. 
W. 446 (Tenn. Ch. App. in 1899). The land company claimed 
land under a grant of the Grand View Land Company, dated June 
6, 1896. May 19, 1897, Daniel and another each obtained a judgment 
against the latter company. May 22, 1897, exécution was issued 
on each judgment, and on May 26th orders of sale were entered. 
The proof showed that the deed was made and filed for registration 
at 11:47 a. m., and that complainant's charter was granted at 4:16 
p. m. of the same day. The object of the suit was to hâve the exécu- 
tion sales enjoined, because at the dates of the exécutions and order<; 
the land had passed from the Grand View Company to the Cumber- 
land Company; but the défense was that the Cumberland corpora- 
tion did not exist at the time of the fîling of the deed for registra- 
tion, and that the grant was void for want of a grantee. Under a 
statute of Tennessee enacting that any obligation made in favor of an 
association either as an actual or pretended corporation, which after- 
ward becomes incorporated, shall be binding in favor of the body 
corporate, it was held that when the levies upon the lands were made 
they were void, provided the deed had been delivered. 52 S. W. 450. 
The original deed appears to bave been in the possession of the gran- 
tee company. In view of the statute alluded to and the construction 
that the court placed upon it, since the original deed was found in 
possession of the grantee, it is difficult to see how the question of de- 
livery passed upon could hâve arisen. The court, however, followed 
the rule laid down by Judge Lurton in Davis v. Garrett, supra. The 
resuit is that the two cases seemingly relied on are alike as respects 
the competency of the grantees at the times respectively in issue, to 
accept a deed or présent it for registration ; because it will be recalled 
that the grantee named in the deed involved in Davis v. Garrett was 
at the time only seven years old, and the grantee named in the deed 
involved in Cumberland Land Co. v. Daniel was not in existence at 
the time the deed was filed for registration. 

Thèse cases, we think, are in principle and efïect fair illustrations 
of the circumstances under which the Suprême Court of the state has 
(except in décisions which apparently that court has in effect over- 
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ruîed) Held that the presumption of delivery will be ascribed to the 
date of rëgistration, rather than the date oî the deed. We are 
unable otherwise to reconcile those and kindred décisions of the state, 
with the décisions in Owen v. Owen and L,and Co. v. Hilton, supra. 
The former of thèse two décisions does not seem to hâve been dis- 
turbed, and the latter is the latest expression of the Suprême Court 
of the state. We think there is no real conflict between thèse two 
classes of décisions. Where the grantee named in a deed is at the 
time it bears date incapable of procuring rëgistration, like the little 
child in Davis v. Garrett or the unincorporated company in Cumber- 
land Land Co. v. Daniel, it would, as Judge Lurton said in the Davis 
Case, be "farcical" to ascribe the act of procuring rëgistration to the 
grantee ; but where the grantee named in a deed is at the time of 
its date of full âge and competency to présent a deed with direction 
for its rëgistration, the reason for ascribing the act to the grantor 
ceases. What interest has the grantor in such: a case to take upon 
himself the trouble and expense of rëgistration? The interest is 
plainly in the grantee, and, according to our observation and expé- 
rience, it is the common practice in such cases for the grantee to pré- 
sent the deed for rëgistration and defray the expense of it; and this, 
we think, is at the bottom of the rule for indulging a presumption 
that delivery was "made at the date of the deed," as laid down in 
Land Go. v. Hilton, supra (121 Tenn. 321, 120 S. W, 166). 

We theref ore hold that the rule to be deduced f rom the applicable 
décisions of the Suprême Court of Tennessee, bef ore commented on, 
is that the presumption of delivery must (where the competency of the 
grantee is not questioned) be ascribed to the date of the deed, and, 
consequently, in the présent. case the presumption is to be so applied. 

[2] This opinion might well be closed hère; but another question 
has been brought into the case in this court, which, if resolved in fa- 
vor of the plaintiflf, would resuit in holding that the tax éeed in dis- 
pute does not as to plaintifïs establish an outstanding title. This 
question arises upon the tax statutes in existence at the time, and 
would seem to be another and pertinent test of whether the motion 
to direct should hâve been granted; and it, therefore, falls fairly 
within the assignment of errors. The plaintifïs' counsel filed a sup- 
plemental and reply brief in this court, in which it is insisted that the 
taxes for 1839 did not become a lien or charge against the land until 
after the date of the last rëgistration of the deed from Rice to 
Washington; and thereupon défendants' counsel filed a supplemental 
brief contesting this view. The question was not called to the atten- 
tion of the court below. 

The statutes pertinent to the tax sale and taxes, in dispute seem 
to be embraced within the tax act of 1813 and its amendments (1 
Tenn. Stat. 1831, pp. 335 to 362), except as repealed by section 20 
of Act Feb. 5,1836, Acts 1835-36, p. 72; also chapter 14, Id. p. 
dl ; also chapter 15, Id. pp. 72 to 78. There is ambiguity touching 
the meaning of the word "return" as used in the phrase "at the 
time of the return of such property or sale thereof," in section 3 of 
the Act of 1813 (1 Tenn. Stat. 1831, p. 337). Does this word (re- 
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turn) reter to an act of the taxpayer or to the act et the tax olîiceri' 
The one was to make return of his property for making up the tax 
lists, and the other to make return of the tax lists to the county court 
(Id. § 11, p. 340). The same question arises respecting sections 
4, 5, 7, 10, and 11, c. 14, of the second act before cited. It is 
hard to see how the lien provided for by the act of 1813 could 
hâve been created by the act of the taxpayer; for the statute 
expressly declared that the tax "shall be and remain a lien on ail 
lands * * * when it shall become due and payable." Section 15 
of the act required the collector to appoint a day and place for 
receiving the taxes, which was at a time much later than that of 
requiring the taxpayer to assist in making up the tax lists. Neither 
of the other acts before alluded to, in express terms, imposed a lien. 

If the tax lien is to be worked out in the manner suggested by 
counsel for défendants under sections 4 and 5 of chapter 15 of the 
act before cited, still the words "due return to the commissioners," 
as used in section 5 of chapter 14, Acts 1835-36, supra, could hardly 
fîx the time for the lien to attach, because that return of the taxpayer 
was designed only to aid the commissioner to make out the tax lists 
and so could not amount to an assessment of taxes in the sensé of 
creating a lien. Black on Tax Titles (2d Ed.) § 97, p. 117. The fact 
that the taxpayer's return was required to embrace ail taxable prop- 
erty "owned or possessed on the lOth day of January last past" ob- 
viously could not change the character of his return in the sensé that 
it would operate to create a lien. A tax lien could not hâve been 
created except through some direct or indirect act of the lawmaking 
power itself; and conceding that the lien might hâve been declared 
to take effect by relation back to the date (January lOth), as to which 
the returns of the property holdings of the taxpayers were required 
to be made, still nothing in the nature of a lien as of January lOth 
appears to hâve been created. It would therefore seem to be more 
reasonable to treat the returns, which the commissioners were re- 
quired to make to the clerks of the county courts before the March 
term (showing the name of each taxpayer in alphabetical order, etc. 
[section 10]), as the first officiai act at ail appropriate to create a tax 
lien. 

The contention of counsel for défendants that neither the act of 
1813, nor the other acts mentioned, made any provision for payment 
of taxes, seems to be misconceived ; because in addition to the provi- 
sion in that regard found in section 15 of the act of 1813 before 
pointed out, section 3 of chapter 15 of the last act cited makes similar 
provision for the payment of taxes. It is enough to say, without stat- 
ing further détails, that neither any statutory provision fixing the date 
on which a tax lien should attach, nor any act of any tax officiai 
that was calculated to create a lien, has beert called to our attention 
that could hâve imposed a lien as early as the date of last registra- 
tion of the deed from Rice to Washington. Nor was it open to any 
taxpayer to pay his taxes for the year 1839 at a time earlier than 
the last registration ; no taxes were ascertained, much less spread, as 
early as that registration. 
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It is true tliat çounsel for défendants call attention to décisions of 
the Suprême Court of Tennessee in which counsel claim the questions 
we hâve considered hâve been decided. But as \ve read those cases, 
the décisions were rendered upon statutes materially différent f rom 
the statutes applicable to the taxes of 1839. For instance, in sections 
554 and 555 of the Code of 1858, to which attention is called by 
defendant's counsel, the ambiguous word "return" as used in the act 
of 1813 and also in the act of 1835-36, was excluded, and the words 
"assessed" and "assessing" were substituted ; and when counsel refer 
to State V. Duncan, 3 Lea, 679, 686, we think they overlook the f act 
that the tax act of 1875, c. 81, § 9, there under considération, like 
the sections of the Code of 1858, made no provision for a lien prior 
to the date of the assessnient. No case has been cited, and we hâve 
not been able to discover any, deciding that a tax lien could hâve 
arisen in 1839 prior to the return of the tax lists which the commis- 
sioner was required to make to the clerk of the county court. 

The tax commissioner was in 1839 authorized to make out and re- 
turn tax lists of property as to which the owners had failed to make 
return ; but the commissioner could not make any such return until 
after February lOth. The fact that the commissioner made the re- 
turn after that date as regards the land in suit is, we think, f airly in- 
ferable from the récital in the tax deed that Rice was "the reputed' 
owner." It is hard to conceive that Rice made a return of the land 
in January — a month after he had executed the deed to Washington. 
Washington had from the 26th of January, appeared to be the regis- 
tered owner of the land. It is not claimed that the land of a regis- 
tered owner can be validly taxed and sold in the name of his grantor 
— a practical stranger to the title. See Anderson v.'Post, 38 S. W. 
283, 286 (Ch. App. of Tenn., June 13, 1896, affirmed by Suprême 
Court September 26, 1896) ; City of Nashville v. Cowan, 10 Lea 
(Tenn.) 209, 215; Tax Title Cases, 105 Tenn. 245, 252, 253, 58 S. 
W. 259. 

The judgment below must be reversed and a new trial awarded, 
with costs. 
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« SAGE LAND & IMPROVEMENT CO. v. RIPLET. 

(Circuit Court of Appeals, Sixtli Circuit. January 3, 1912.) 
No. 2,1G6. 

1. Equity (§ 237*) — Bill— Demukher and Answer. 

Where a demnrrer and answer wero filed to a blll at tlie saine time, 
and. wliile each dld not involve tlie wliole liill, eacli did involve and 
overlap tlie same portions of the bill, the answer operated as a walver 
of the deuiurrer. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 4i>2; Dec. Dig. 
§ 237.*] 

2. Trusts (§ 371*) — Trustées— Enforcement— Bill— Demukhek— Parties. 

Wliere, in a suit to enforce a trust as against the grantee of tlie orig- 
inal trustée, the bill dld not show that any légal représentative had 
ever beeu appointed for the latter, it was not demurraVile because sueh 
légal représentative was an indispensable party. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 58.S-599; Dec. 
Dig. § 371.*] 

3. ExEOUTORs AND Administrators (§ 439*)— Enforcement or Trust — Par- 

ties. 

Where a trustée, with the consent of the cestui que trust, conveyed 
the trust property to défendant subject to the trust, the original trus- 
tee's administrator was not a necessary party to a subséquent suit by 
the cestui que trust against défendant to enforce the same. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 1786 ; Dec. Dig. § 439.*] 

4. Trusts (§ 371*) — Enforcement— Wiuting— Bill. 

A bill to enforce an express trust required to be ereated in writing 
was not demurrable because there was uotliing in the bill to indieate 
that it was ereated by a written iustrunient, where there was also noth- 
ing in the blll to indieate that it was not. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 588-599; Dec. 
Dig. § 371.*] 

5. Trusts (§ 371*) — Enforcement— Bill— Writtex Instrument. 

An allégation, in a bill to enforce a trust, that it was ereated by let- 
ters passing between coinplainant and décèdent S., sufflciently alleged 
that it was ereated in writing. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 588-599 ; Dec. 
Dig. § 371.*] 

6. Witnesses (§ 160*) — Transaction with Person Since Deceased— Part- 

ners. 

S. purchased certain land, a part of which he held in trust for eom,- 
plainant, holding the title for tlie benefit of a partnership of whlch 
he and his two sons were menibers. Thereafter S., with plaintifFs con- 
sent, conveyed ail the property to défendant corporation to enforce the 
ttust ; ail of the stockholders except one having been menibers of the 
partnership. Held, that complainant's évidence as to the contents of 
a letter written by hlm to S., in answer to which the letter stating the 
terms of the trust was written, was not subject to exclusion under Pub. 
Acts Mieh. 1903, No. 30, § 101, provlding that, when any suit or proceed- 
ing is prosecuted or defended by any survlving partner or partners, the 
opposite party, if exam;ined as a witiiess in his own behalf, shall not tes- 
tlfy in relation to matters which, if true, must hâve been equally within 
the Icnowledge of the deceased partner, and not within the knowledge 
of any one of the survlving partners, and when any suit or proceed- 
ing is prosecuted or defended by any corporation, the opposite party, 
if examined as a wltness In bis own behalf, shall not be admitted to 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 50 
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testify at ail to matters which, if true, must hav» been equally wlthin 
the knowledge of a deceased offiçer or agent of the corporation, and 
net withln the knowledge of any survivlng officer or agent of the cSt- 
poration. 

[Bd, Note. — For other cases, see Wltnesses, Dec. Dlg. S 166.*] 

7. Trusts (§ 35*) — Ckeating Instrument— Construction. 

Complainant, a land looker and timber estiinator, having selected cer- 
tain lands for S. & Co., S. otïered to enter 20,000 acres and pay for 
them, 16,000 for S. & Co., and 4,000 for complainant, ail to be entered 
in the name of S. & Co., and to be carried by them, they to pay the 
taxes for complainant, charging hlm the taxes annually and annual in- 
terest at 7 per cent, for five years, and, when complainant had a chance 
to sell, S. & Co. would take payment and exécute the deed before the 
expiration pf five years or would deed the whole on receiving payment. 
Held, that the 4,000 acres was the considération for complainant's labor, 
sklll, and knowledge in making advantageous locations, and that such 
amount was held in trust for hlm; he belng entitled to whatever the 
4,000 acres sold for, less the taxes and other expenses that S. & Co. 
had advanced for him, on that account, with Interest. 

[Bd. Note.— For other cases, see Trusts, Cent. Dig. §| éS-S'); Dec. 
Dlg. § 35.*] 

8. Trusts (§ 203*) — Convbtance to Trustée with Notice. 

S., as a member of the firm of S. & Co., took title to certain land 
for the benefit of the flrm, a part of which he held in trust for com- 
plainant, and thereafter conveyed ail the land to défendant corpora- 
tion, ail the stockholders of which consisted of the former menibers of 
the partnershlp and a grandson of S., and was organlzed to take over 
the property and hold It In the stead of S. HelA, that the corporation 
succeeded to the duties and obligations of S. as trustée for the part of 
the land belonglng to complainant. 

[Ed. Note. — For other cases, see Trusts, Cent. Dlg. |§ 273-276; Dec. 
Dlg. i 203.*] 

9. InTEBEST (§ 60*)^— COMPOUND iNTERESl^-RlGHTS OB TBUSTEE. 

Complainant haviug selected a large quantity of land to be pnrchased 
by S. & Co., S. agreed to purehase 4,000 acres of the land for com- 
plainant and carry the same, paylng taxes thereon for complainant, 
charging hlm with the taxes annually and annual Interest at 7 per 
cent, for five years, agreeing to take pay and deed the land when com- 
plainant had a chance to sell before the expiration of five years. ïïeW, 
that a corporation succeeding to the rights of S. was not entitled to 
charge complainant Interest compounded annually on the amount orig- 
Inally paid for the land, but under the Mlchlgan rule was only entitled 
to charge Interest on the mflney advanced to carry the lands. 

[Ed. Note. — For other cases, see Interest, Ceat. Dlg. §§ 134r-137: Dec. 
Dlg. § 60.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. , 

Action by Lucien V. Ripley against the Sage Land & Improvement 
Company. Judgment for plaintifï, and défendant appeals. Affirmed. 

De Vere Hall (Benton Hanchett, of counsel), ^or appellant. 
W. S. Huinphrey (Sharpe & Handy and Humphréy & Grant, on 
the brief), for appellée. 

Before WARRINGTON, Circuit Judge, and McGALL and SAN- 
FORD, District Judges. 

•For other cases see same topic &. % numbsb la Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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McCALL, District Judge. This case is hère upon an appeal from 
the United States Circuit Court for the Western District of Michi- 
gan. The bill was filed by Lucien V. Ripley, appellee (hereinafter 
referred to as the complainant), against the Sage Land & Improvement 
Company, appellant (hereinafter referred to as the défendant). The 
complainant is a citizen of the state of Michigan, and the défendant 
is a corporation and a citizen of the state of New York. A demurrer 
was interposed to the bill, which was by the Circuit Court overruled. 
An answer was filed by the défendant. After proof was taken, the 
case was heard, resulting in a decree for the complainant. The de- 
fendant appealed, and assigns errors. 

[1] We shall first dispose of the questions raised on the demur- 
rer. The demurrer and answer were filed at the same time; and, 
if in their scope and efifect each does not involve the whole bill, still 
each so far involves and overlaps the same portions of the bill as to 
amount to a waiver and overruling of the demurrer by the answer in 
spite of the disclaimer made in respect of the latter. The rule of 
décision in this behalf is too familiar to justify stating in détail the 
reasons why we think the various décisions cited by the learned coun- 
sel for défendant are distinguishable from the présent case. Some 
of the décisions stating the gênerai rule, which we regard as ap- 
plicable hère, are Droste v. Hall (N. J. Ch.) 29 Atl. 437 ; Adams v. 
Howard (C. C.) 9 Fed. 347, per Blatchford while Circuit Judge; 
Strang v. Richmond, P. & C. R. Co. (C. C. A. 4th Cir.) 101 Fed. 511, 
514, 41 C. C. A. 474; Bryant Bros. Co. v. Robinson (C. C. A. 5th 
Cir.) 149 Fed. 321, 329, 79 C. C. A. 259; Crescent City, etc., Co. v. 
Butchers', etc., Co. (C. C.) 12 Fed. 225 ; McDermott v. Blois, 1 R. M. 
Charlt. (Ga.) 281. 

[2, 3]' Moreover, the contention that the légal représentative of 
the deceased Sage is an indispensable party is answered by the f acts : 
(1) That the bill does not show that any such légal représentative 
was ever appointed, and so does not in that respect présent a question 
for demurrer; and (2) the bill discloses facts showing that the de- 
ceased Sage was originally invested with the title to the land in dis- 
pute in trust for himself and Ripley, and that subsequently the land 
was conveyed by Sage at his instance and with the consent of Ripley, 
to the appellant, subject to the trust and to the rights and liabilities 
of the parties interested in the land, under circumstances fairly charg- 
ing appellant with the assumption of ail liabilities growing out of the 
trust, and substituting the appellant in the place and stead of Sage 
in his relation with Ripley regarding the lands. It follows, we think, 
that no one representing the deceased Sage or in any wise liable for 
his acts, other than appellant, is an indispensable or even a proper 
party défendant touching any object of the présent suit; for the case 
thus presented by the pleadings places the deceased Sage in the same 
relation to the trust property as that which he would hâve occupied 
had he possessed no interest in the land except that of a naked trus- 
tée, and surely this resuit of averments is not open to demurrer. Mc- 
Bride v. Mcintyre, 91 Mich. 406, 408, 409, 51 N. W. 1113; Ryan v. 
O'Connor, 41 Ohio St. 368, 372; Northern Pac. R. Co. v. Kindred 
(C. C.) 14 Fed. 77, 81 ; Laidly v. Huntington, 121 U. S. 179, 181, 7 
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Sup. Ct. 855, 30 L. Ed. 883; Hardihg v. Oison, 1Ç> 111. App. 475, af- 
firmed 177 111. 298, 52 N. E. 482. 

[4] Regarding the claim that the court below was bound sua sponte 
at a later stage of the cause to take notice of the absence of the in- 
dispensable party mentioned, it is enough to say, as will more fully 
appear later, that the évidence reveals the f act that, although the de- 
ceased Sage was originally invested with the légal title to the land, 
yet, from that time to the time of his conveyance of the trust prop- 
erty to appellant, he acted for and in the interest of a copartnership 
compOsed of himself and his sons and conducted under the name of 
H. W. Sage & Co. ; and that, when he sought and secured the con- 
sent of Ripley to convey the trust property to appellant, he did so 
in the interest and for the benefit of the copartnership. Apart from 
the efifect of the answer upon the demurrer, and considering the claim 
that under statutes of the state of Michigan there was need of aver- 
ment that the trust in question was created in writing, the fact that 
there is nothing in the bill to indicate that it was not so created ought 
alone to be a sufficient answer. Lamb v. Starr, Deady, 350, 14 Fed. 
Cas. 1024; Green v. Wagon Road Co. (C. C.) 23 Fed. 67, 70. 

[5] But it is averred that the trust was created by letters passing 
between the deceased Sage and Ripley, and this is enough. Loring 
V. Palmer, 118 U. S. 321, 6 Sup. Ct. 1073, 30 L. Ed. 211; Renz v. 
Stoll, 94 Mich. 377, 54 N. W. 276, 34 Am. St. Rep. 358. Without 
discussing the subject of the demurrer further, we hold that it was 
properly overruled. 

[6] The character of the decree to be entered in this case turns 
upon the proper construction of a letter, which comprises the contract 
between the parties, and is as follows: 

"Ithaca, Dec. 7, 1880. 
"L. V. Ripley, Superior, Wlsconsln: We hâve yours, 29th ult. from Chi- 
cago — and 3d inst. from Superior — with regard to the farming and hard- 
wood lands — if it would suit you we will enter 20,000 acres — and pay for 
Uiem — i. e., 16,000 for ourselves and 4,000 for you — ail to be entered in our 
name and we will carry them and pay the taxes for you — chavging you the 
taxes annually and annual interest at 7 per cent, for flve years — after the 
lands are purchased we will draw lots for division — and those drawn by 
you shall be known as yours & whén you hâve chance to sell we will take 
pay and deed before the expiration of flve years — and will deed the whole 
on receiving paymt. It is an objection to thèse lands that they are so near 
together — but they may be valuable nevertheless — If this suggestion is worth 
your attention, please reply at once and advlse how to get the locations 
at Marquette — ^Whoêe are the lands dotted red on the map sent us? Does 
the lowest red Une represent the Mackinaw & Marquette Road? Are the 
40s surrounded by red Unes up near Vermillion Point part of your location? 
Write us fully about thèse matters — Keep us well posted about the eouu- 
try you go through and the lands you see and write if you know of any 
better section to flnd lands — Bardon seems to hâve some doubts whether 
he will flnd ail he wants there — and says if he don't he will take you with- 
out loss to me — as to this perhaps I ean use you for a year If you fait to 
flnd ail you want where you are — Write me when you ean. 

"Truly yours, H. W. Sage."' 

It appears from this letter that it was written in response to com- 
plainant's letter to Henry W. Sage, of November 29, 1880, and that 
the letter of November 29th was destroyed some years later, and 
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after the death of H. W. Sage, by one of his sons. Complamant not 
having kept a copy of it, neither the original nor copy is produced. 
H. W. Sage died in 1897. 

The complainant was examined as a witness in his own behalf, and 
was asked to state the subject-matter of his letter to H. W. Sage 
of November 29th. Over the objection of the défendant, the witness 
answered, in so far as it is material to quote hère: 

"I asked Mr. Sage if he knew of any one tliat would care to luvest in 
tbat kind of lands and timber ; tliat the Détroit, Mackinaw & Maniuetta 
R. R. were contempla tins locating ail tlie goverunient land there was left in 
the Upper Peninsula in the vicinity of that railroad, and asked hiui if he 
knew anybody that would care to take those lands, giving me a quarter 
iuterest in the lands, and I thlnk, though I am not positive about this, its 
e(iuivalent in cash. I probably asked him something more than a dollar 
and a quarter an acre, because if I simply put it a dollar and a quarter, 
tliey would think they were not getting much of a bargain in buying it." 

And again the witness was asked: 

"Q. What change from your proposition to Mr. Sage did you understand he 
made by this letter of December 7thV A. I remember distinctly that my 
proposition was one-quarter interest in the lands, and this is one-fifth in 
the letter. 

"Q. And do you understand that was the only change he made from 
your proposition? A. Yes, sir. * * * 

"Q. And what did you say to Mr. Sage respecting his proposition to you? 
What did you answer hlm by letter? A. I accepted tlie proposition as he 
made it." 

The admission of this évidence is assigned as error. The objection 
is based upon the ground that such évidence is incompétent under sec- 
tion 101, Act No. 30, Public Acts of the State of Michigan, 1903» 
which is as f ollows : 

"Sec. 101. • * * When any suit or proceeding is prosecuted or defend- 
ed by any surviving partner or partners, the opposite party, if examined 
as a witness, in his own behalf, shall not be admitted to testify at ail in 
relation to niatters which, If true, must hâve been equally within the knowl- 
edgo of the deceased partner, and not within the knowledge of any one of 
tÎK' surviving partners. * * * And when any suit or proceeding is pros- 
ecuted or defended by any corporation, the opposite party, if examined as 
a witness in his own behalf, shall not be admitted to testify at ail in rela- 
tion to matters which if true. unist hâve been equally within the knowledge 
(if a deceased officer or agent of the corporation, and not within the knowl- 
edge of any surviving officer or agent of the corporation. * * * Provid- 
o(l. that whenever the words 'the opposite party' occur in this section, it 
sliall be deemed to incUide the assignors or assignées of the clalm or any 
l)iut thereof in controversy, * * * " 

Ail of the stockholders of the défendant corporation, except one, 
were members of the partnership of H. W. Sage & Co. on November 
29, 1880, the date when the letter was written by complainant. That 
letter, it is true, was addresséH to H. W. Sage personally and was an- 
swered by him, as we hâve seen, on December 7th ; but the record 
is replète with évidence to the effect that he was acting for H. W. 
vSage & Co. It is not probable that H. W. Sage acted on so impor- 
tant a matter without consulting his copartners, and we think that the 
reasonable déduction from the facts proven is that the contents ôf 
ti:e letter of November 29th were equally within the knowledge of 
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H. W. Sage and his copartners, his two sons, one of whom states that 
he gave his entire attention to the business. 

For the reasons stated, without determining whether, under the 
doctrine of White v. Wansey, 116 Fed. 345, 53 C. C. A. 634, this 
évidence is, in the condition of the record, to be now regarded as hav- 
ing been admitted in the court below without objection and by con- 
sent, we are of the opinion that the évidence objected to does not 
fall within the Michigan statute reUed upon, and was properly ad- 
mitted. 

[7] Independent, however, of this pièce of évidence, we think the 
Circuit Court properly construed the contract of December 7, 1880. 
It was written by H. W. Sage, who, as the records disclose, was an 
experienced and a successful business man, and was accustomed to 
handling business transactions of large proportions. 

In construing contracts of doubtful meaning, this court held, in 
the case of Mt. Vernon Refrigerating Company v. Fred W. Wolf Co., 
188 Fed. 164, that it should be -construed most strongly against the 
party that prepared it, and that its varions provisions should be 
considered together, and irt the light of the situation of the parties, 
keeping in mind the object that is sought to be attained. Noonan v. 
Bradley, 9 Wall. 407, 19 h. Ed. 757; Christian v. First Nat. Bank, 
155 Fed. 709, 84 C. C. A. 53, and cases there cited; McKell v. 
C. & O. Ry. Co., 175 Fed.' 32i;-99 C. C. A. 109; Hull Coal Co. v. 
Empire Coal Co., 113 Fed. 256, 51 C. C. A. 213. 

Recurring agaîn to the letterôf' December 7th: The construction 
placed upon it by complainant is^ That H. Wl Sage & Co. proposed 
to buy the 20;000 acres of land^l6,000 acres for themselvês, aiid 
4,000 acres for the complainant. The 4,000 acres was the considéra- 
tion that he received for his làbor, skill, and knowledge in making 
advantageous locations of timbér land, as was evidenced by his maps, 
data, and estimâtes, and other, information furnished by him to H. 
W. Sage, upon which H. W. Sage & Co. purchased the lands. That 
when the property was sold by them, he was entitled to whatever 
the 4,000 acres brought, less the taxes and other expenses that Sage 

6 Co. had advanced for him on that account, with légal interest. 
Defendant's construction is that the 20,000 acres of land was the 

property of H. W. Sage & Co., and that complainant was only en- 
titled to onè-fifth pî the sum remaining after deducting from the to- 
tal amount for which the property was sold, the sum of its original 
cost, and taxes and other expenses incident to carrying the deal, with 

7 per cent, compound interest. 

At the time of making the contract in 1880, complainant was what 
is termed in the bill a "land looker and timber estimator," and had 
been so engaged for several years. He apparently lived in the woods 
of Michigan and Wisconsin, locating timber lands, and estimating thé 
quantity of timber thereon, and making minutes, plats, and maps 
thereof, for the purpose of enabling him to furnish this information 
to those who desired to invest in such property. 

H. W. Sage & Co. had large means, and were engaged in buying 
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timber lands for spéculation, and such information as complainant 
possessed was of great value to them. 

At the date last mentioned, there was no active market in that 
section for such lands, and whether there would ever be was proble- 
matical. The information furnished by complainant to H. W. Sage 
in respect to thèse lands was obtained by him as the resuit of sev- 
eral years of labor, and required a high degree of skill and the ex- 
ercise of much good judgment. It would not seem probable the com- 
plainant would hâve furnished this information to Sage & Co. on 
the remote probability of the increase in the price of thèse lands upon 
the market for a considération of one-fifth of the net proceeds when 
the deal should be closed. The greater probability is that he would 
hâve required something of some real value and more tangible. 

This, he says, he did, and that he understood the contract to be 
that he was the owner of one-fifth of the 20,000 acres of land pur- 
chased, and that H. W. Sage held the title thereto as trustée until 
1893, when he conveyed it to défendant, and the défendant held the 
title to it in the same capacity until it was sold. 

[8] That H. W. Sage conveyed the lands in question to the défend- 
ant is not controverted. It is clear that H. W. Sage held the title as 
trustée, and that the défendant took the place of Sage in this fiduciary 
capacity. That it became such trustée with full knowledge of ail 
the transactions relating to this land deal, there is but little room for 
spéculation. 

H. W. Sage was the original trustée, and the senior member of the 
firm of H. W. Sage & Co. He held the lands in trust for his firm 
and complainant. He organized the défendant corporation, and he 
and his sons, his copartners, and one of his grandsons, were the sole 
owners of the stock of said corporation. This corporation was or- 
ganized for the express purpose of taking over the property in ques- 
tion, and to hold it in the room and stead of H. W. Sage, and in 
the same capacity. He was its président for four jears, and, prior 
to its organization, he it was that requested complainant to agrée to 
this transfer, in a letter of March 7, 1893. It opened with this lan- 
guage : 

"We are thinking of organizing the 'Sage Land Co.,' and transferring to 
It ail of our lands which, as you know, are now ail in the name of H. W. 
S. This will in volve no change in ownership, except that Dean's oldest son 
Henry will hâve an interest — but is done mainly for conveuience and to 
make it impossible for any trouble to arise in making deeds, etc., in case of 
death of any member of the firm." 

Under the facts stated, and others appearing in the record, of which 
space forbids a recitation hère, we think that the défendant took the 
lands with full notice of the trust, and that the trust followed the 
lands into the hands of the défendant, and that the lands were held 
by it subject to the trust, and to the rights of complainant therein. 

[9] One other question remains to be noticed. In the account kept 
aï this transaction by H. W. Sage and his successor, the défendant, 
interest at the rate of 7 per cent, compounded was charged on the 
amount. originally paid for the land, and the taxes, and other ex- 
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penses incident to the carrying of the lands. This was disallowed 
by the Circuit Court, and interest allowed under the so-called "Mich- 
igan rule" only upon the money advanced to carry the lands, consist- 
ing of the taxes and other necessary expenses paid. We see no rea- 
son to disturb this finding. 

The resuit is that we find no error in the decree of the Circuit 
Court, and it is affirmed, with costs. 



CHOCTAW, O. & G. R. CO. v. JACKSON et al. 
(Circuit Court of Appeals, Eighth Circuit. December 11, 1011.) 

No. 3,531. 

1. Appeax .^kd Error (§ 724*) — Spécifications of Error— Requisites. 

Assigiinieiits that tlie court erred in sustaining the judgiiient of the 
United/ States Court for the Central District of the Indiau ïerrltory, 
and in entering judgnient in favor of plaintiffs and agàlust défendant, 
were insufflcieut. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2997- 
3001; Dec. Dlg. § 724.*] 

2. Railroads (§ 207*) — Accidents to Trains— Death of Conductor— Négli- 

gence— Contributoky Négligence— Question for Jury. 

In an action for death of a railroad coiiductor by his train being 
struck and derailed by the traiu of another Company at a railroad Cross- 
ing, évidence held to require submisslon to the jury of the question of 
decedent's contribvitory négligence and of the négligence of the opera- 
tives of the colliding train. 

[Eu. Note. — For other cases, see Railroads, Cent. Dlg. §§ 944-953 ; Dec. 
Dig. § 297.*] 

3. Appeal and Error (§ 254*) — Review — Exceptions. 

An objection that the eomplaint in an action for wrongful death, al- 
leging that plaintiffs were the lawful wife and children of deceased, 
did not allège that they were his heirs at law and ail of his heirs, raised, 
if at ail, by général demurrer to the aniended eomplaint, could not be 
leviewed on a writ of error where no error was saved on the question. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1480, 
1487; Dec. Dig. § 254.*] 

4. Appeal and Errok (§ 232*)— Request for Peremptory Instruction — 

— SooPE— Questions Not Raised at Trial. 

The rule that the déniai of a peremptory Instruction includes every 
ground ou which it ought to hâve been granted, whether stated or not, 
and a presumptlon will ordinarfly be indulged that the motion embraeed 
insufticiency of évidence on any clear issue on which the case was sub- 
mitted to the jury, does not apply when it învolves the necessity of 
holding that the court ought to bave peremptorlly instrueted the jury 
ou a niatter of law in direct confliet with the theory on which the par- 
ties tried the case, so as to authorize a reversai for lack of proof of a 
négative fact that there had been no administration granted on dece- 
dent's estate to which no objection was taken, either at the trial, on a 
motion for a new trial, or until the (iliug of a supplemental brief in 
an intermediate court of appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1351, 
1368; Dec. Dlg. § 232;* Trial, Cent. Dig. §§ 211-222, 691-693.] 

In lîrror to the Circuit Court of the United States for the Easl^ 
ern District of Oklahoma. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Annie Jackson for herself, and as next friend of her 
miner children, against the Choctaw, Oklahoma & Gulf Railroad 
Company. Judgment for plaintiffs (182 Fed. 342), and défendant 
brings error. Affirmed. 

H. B. Low (C. O. Blake, R. J. Roberts, and Stuart & Gordon, on 
the brief), for plaintiff in error. 

J. A. L. Wolfe (Wolfe, Hare & Maxey, on the brief), for défend- 
ants in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. On January 2, 1902, the tracks of the 
Missouri, Kansas & Texas Railway, hereafter called the M., K. & T., 
and the Choctaw, Oklahoma & Gulf Railroad. hereafter called the 
Choctaw, crossed substantially at right angles at South McAlester, Ind. 
T. The tracks of the M., K. & T. at that point extended almost 
due north and south and those of the Choctaw substantially east and 
west. There was a heavy upgrade on the M., K. & T. immediately 
north from the crossing. To the west of the main track of the M., 
K. & T. was what is known as a "passing track" or siding, which ex- 
tended from a very considérable distance south of the crossing to a 
point north thereof and across the line of the Choctaw. The entrance 
from the M., K. & T. main track to the passing track was by means 
of a switch about 15 to 30 feet south of the crossing. To the west 
of this passing track was a Y, and the Choctaw crossing over the 
M., K. & T. main line and passing track was between the legs of 
this Y and nearer the south than the north one. At the main line 
crossing north of the Choctaw and east of the M., K. & T. was a 
common station of the two roads, and just across the Choctaw and 
east of the M., K. & T. was a hôtel or dining hall. South of that 
and east of the M., K. & T. was a lunchroom. There was ordinarily 
a gâte maintained at the crossing which was so arranged that, when 
it was open as to one road, it was of necessity closed across the other. 
This gâte was so equipped with lights at night as to warn apprbach- 
ing trains if it was closed as to them. On January 2, 1902, this gâte 
was broken down, and it became necessary after nightfall to use 
lantern signais at the crossing. About 8 o'clock that night train No. 
102 on the M., K. & T. came from the south into South McAlester 
bound for Muskogee. 

It was under charge of James C. Jackson as conductor. This train 
had a number of empty cars which were to be set out for the Choctaw. 
It first stopped down near the lunchroom referred to, and Conductor 
Jackson went up to the station. In a short time he came out and his 
train pulled north, cutting off the caboose and leaving it on the main 
line just south of the switch into the passing track, and the balance 
of his train, consisting of nearly 40 cars, went north on the main 
line until the rear car probably cleared the Choctaw track from 10 
to 30 feet. While it was going north Jackson threw the switch so 
as to turn the cars in on the passing track, and simultaneously sig- 
naJed his train to stop and back up, which it did. In the meantime 
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a switch engine had beén standing on the Choctaw west of the M., 
K. & T., with its front toward the east and with four freight cars in 
front of it and one caboose behind. It , attempted to cross, and the 
trains came in collision, and the rear car of the M., K. & T. train 
was derailed, and carried around against the station, and Conductor 
Jackson was crushed between the car and the station. Both his legs 
were eut ofï close to the knees, and he died in about 36 hours. 

This action was brought in the United States Court for the Indian 
Territory, at Durant, by Annie Jackson, widow, and Nora Jackson, 
Clara Jackson, and Willie Jackson, minor children of James C. Jack- 
son, against the M., K. & T. and the Choctaw to recover damages 
for the death of said Jackson, On motion of the défendants the ven ,*f 
was changed to the Atoka Division. After this change the plainliffs 
filed an amended complaint against both roads, in which they alleged 
that Annie Jackson was the lawful wife of the said James C. Jack- 
son, and that the other plaintififs were his children, and that there was 
no administration on the estate of the said Jackson, and alleged that 
on or about the 2d day of January, 1902, the said James C. Jackson 
approached said station at South McAlester with a train from the 
south bound for the station of Muskogee; that it was necessary ac- 
cording to his qrders and instructions that certain cars in his said 
train should be set out or left at South McAlester; that he ordered 
and directed to place said cars upon a side track lying along the west 
side of the railway track of the said M., K. & T. Railway Company 
and immediately south of the point where the side tracks of said de- 
fendants crossed; that, after receiving the proper signal from said 
watchman, the said James C. Jackson, with the view of carrying out 
his said instructions in referencç to setting out said cars, caused his 
said train to be eut and the north end thereof to which said cars 
were then attached to be moved north over said crossing for the pur- 
pose of permitting the switch at the north end of said side track to 
be opened so that on the proper signal the engineer operating the en- 
gine drawing his train should back said cars over said crossing into 
and cfver said switch and onto said side track aforesaid, and that, 
just after his said train had cleared said crossing, some employé of 
the M., K. & T. Railway Company did signal his engineer to back 
up for the purpose aforesaid, and while his train was in backward 
motion it came into, collision with another train of the défendant the 
Choctaw, Oklahoma & Gulf Railroad Company, which was then and 
there being moved over said crossing from the west towards the east ; 
that the said James C. Jackson was standing upon the dépôt platform 
near the southwest corner of the dépôt building, said platform and 
building being situated north of the track of thé Choctaw, Oklahoma 
& Gulf Railroad Company and east of the track of the Missouri, 
Kansas & Texas Railway Company ; that, when the south end of 
said James C. Jackson's train came into contact with the moving cars 
of the Choctaw, Oklahoma & Gulf Railroad Company, the same were 
caught and suddenly thrown from the track in an easterly direction 
around and against the southwest corner and south side of said build- 
ing catching the said James C. Jackson and throwing him between 
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the edge of one of said cars and a window sill of one of the Windows 
in said dépôt building, thereby crushing, breaking, and cutting his 
legs at about and above the knee, and otherwise injuring him so that 
shortly thereafter he died. Plaintiff shows to the court that neither 
James C. Jackson nor any other person engaged with him in operat- 
ing said train of the Missouri, Kansas & Texas Railway Company 
was guilty of any négligence or of any act proximately contributing 
to or causing the death of the said James C. Jackson ; that the train 
of the said James C. Jackson was then and there entitled to the use 
of said crossing, and the employés of the Choctaw, Oklahoma & Gulf 
Railroad Company were not entitled to the same, and were guilty of 
négligence in running their said train over said crossing at said time 
and under the circumstances ; that, when the train of the said James 
C. Jackson passed over said crossing from the south to the north, it 
stopped with the rear end thereof within 30 feet of said crossing, 
and that according to rules, régulations, customs, and usages which 
were in force and had been in force for a long while the employés 
operating the train, engines, and cars of said Choctaw, Oklahoma & 
Gulf Railroad Company had no right to proceed or attempt to make 
said crossing, and in attempting to pass over the same as they did 
under the circumstances they violated such rules, régulations, customs, 
and usages and were guilty of négligence. Plaintiff further shows 
to the court that the employés of said défendant Choctaw, Oklahoma 
& Gulf Railroad Company engaged in operating the engine and cars 
with which the train of said James C. Jackson collided were guilty 
of négligence, in this : that they saw and were in a position to see 
the rear end of the train of said James C. Jackson, knew where the 
same had been stopped, saw the switch, and were in a position to see 
the switch which had been thrown to permit said cars to be placed 
upon said side track and from; the position of the rear end of said 
Jackson's train and from the fact that said switch had been opened 
said employés in operating said other train were guilty of négligence 
in rushing their train over said crossing when they knew or by ex- 
ercise of ordinary care should hâve known that said Jackson and 
those engaged with him in operating said train were not through 
with said crossing and would attempt to back said train over the 
same as they actually did; that, if they did not see and know ail 
thèse things, they were guilty of négligence therein. They were 
further guilty of négligence in failing to keep a lookout, and in fail- 
ing to observe and obey the signais of the watchman at said crossing. 
The défendant, the Choctaw, filed its combined demurrer and 
amended answer. The demurrer was gênerai, and for the reason that 
the amended complaint did not state facts sufficient to constitute a 
cause of action against the défendant. In its answer it denied that 
the plaintiff Annie Jackson was the lawful wife of said James C. 
Jackson and the other plaintiffs were his children, and denied that 
there was no admùnistration of the estate of said Jackson; denied 
that at the station of South McAlester the Une of the M., K. & T. 
Railway Company extended north and south, and that the Choctaw 
line crossed the same from east to west; denied that on and prior 
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to said date Said railway companies Tiad erected and maintained at 
said crossing a gâte and had in their employ a gatekeeper whose duty 
it was to attend said crossing and move said gâte as became neces- 
sary in accordance with the rules prescribed by said défendants ; de- 
nied that on thé occasion in question said gâte was not being op- 
erated, but that said défendants had placed at said^ crossing a watch- 
man whose, duty it was by signais which were understood by the 
employés of both défendants to control the opération and movement 
of trains, engines, and cars over the same; denied that on or about 
the 2d day of January, 1902, the said James C. Jackson approached 
said station pf South McAlester with a train from the south bound 
for the station of Muskogee ; denied that it was necessary according 
to his orders and instructions that certain cars in said train should 
be set out and left at South McAlester ; denied that, when the south 
end of, James C. Jackson's train came into contact with the moving 
cars of the Choctaw, .the same were caught and suddenly thrown 
from the track in an easterly direction around and against the south- 
west corner and south side of said dépôt building, catching said James 
C. Jackson and throwing him between the edge of one of the cars 
and a window sill of one of the Windows of said dépôt building, 
thereby crushing him, breaking and cutting his legs at about and 
above the knees, and otherwise injuring him so that shortly after- 
wards he died; denied ail négligence upon the part of said défend- 
ant; and alleged the contributory négligence of the deceased. 

The case was tried to a jury in November, 1905. At the close of 
plaintiff's évidence they dismissed as to the M., K. & T. Railway Com- 
pany and the jury returned a verdict against the Choctaw, on which 
judgment was rendered. The company then took the case on error 
to the United States Court of Appeals in the Indian Territory, and 
it was there pending at the time of the admission of Oklahoma as a 
State when, by opération of law, it passed to the Suprême Court of 
the new state. May 12, 1908, the company removed the case from 
the Suprême Court of Oklahoma to the Circuit Court of the United 
States for the Eastern District of Oklahoma, where the same was 
afïirmed and is now brought hère by the company on writ of error. 
This action is under laws of Arkansas made applicable to Indian 
Territory by act of Congress, as follows : 

"Sec. 5225. Whenever the death of a person shail be causée! by wrongful 
act, neglect, or default, and tbe act, neglect, or default Is sueb as would, 
If death had not ensued, bave entitled the party Injured to malntaln an ac- 
tion and recover damages In respect thereof, then, and in every such case, 
the persou who, or company or corporation which, would hâve been liable 
if deatb had nOt ensued, shall be liable to an action for damages, notwith- 
staudlng the deatb of the person injured, and although tbe deatb shall bave 
been caused under such circumstances as amount in law to a felony. 

"Sec. 522(3. Every such action shall be brougbt by and in the name of 
the Personal représentatives of such deceased person, and if there be no 
Personal représentatives, then tbe same may be brought by tbe beirs at law 
of such deceased person ; and the amount recovered in every such action 
shall be for the exclusive benefit of the widow and next of liin of such de- 
ceased person, and shall be distributed to sucb widow and next of kin in 
the proportion provided by law in relation to tbe distribution of personal 
property left by pe'rsons dying intestate; and in every sucb action the jury 
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may give siicti dauiiages as they sliall deeiii a fair and just comiiensation, 
with référence to the pecuniary injuries resulting froni such death to the 
vvife and next of kin of such deeeased person: l'rovided, that every such ac- 
tion shall be commenced within two year.s after tlie deatli of sucli ])erson. 
Act Mardi 6, 1883." Mansf. Dig. §§ 5225, 5220 (Ind. T. Ann. Ht. 1809, §§ 
3430, 3431). 

There are only four errors spécifiée! in this court as follovvs : 

Assignment No. 1. The court errecl in sustaining the judgment 
of the United States Court for the Central District of the Indian Ter- 
ritory, sitting at Atoka. 

Assignment No. 2. The court erred in entering judgment herein 
in favor of the appellees and against the appellant. 

Assignment No. 3. The court erred in holding that the failure of 
the appellees, plaintiffs below, to prove the nonappointment of a Per- 
sonal, représentative of the estate of James C. Jackson had been 
waived by this appellant. 

Assignment No. 4. The court erred in overruling appellant's first 
assignment of errer which said assignment was as follows, to wit : 
Because the court erred in not instructing the jury to render a ver- 
dict for the défendant as specially requested by the said défendant. 

[1] W/hile the first and second spécifications of error are clearly 
insufficient to command considération by us, the court has neverthe- 
less carefully considered ail of the points argued, which are, first, 
that the négligence as alleged of the Choctaw vi^as not the cause of 
the injury complained of; second, that Jackson was guilty of con- 
tributory négligence ; third, that it was not alleged that the plaintiffs 
were ail the heirs at law of Jackson ; fourth, that it did not appear 
from the évidence that the plaintififs were ail the heirs at law of 
Jackson ; fifth, that it did not appear from the évidence that there had 
been no administration upon the estate of Jackson. 

[2] There were a large number of witnesses to the accident. Four 
engine crews and trainmen and others were présent. There is per- 
haps more than the usual conflict as to the facts. It was dark. Ail 
the witnesses did not see everything that took place. Manifestly some 
one had blundered, and there was a temptation on the part of ail 
who might be thought to be responsible to acquit themselves. The 
évidence cannot be reconciled, but there was évidence from which the 
jury had the right to find that, before Jackson started to move his 
train north over the crossing, he explained to the crossing flagman his 
purpose to move north to obtain access to the switch, and then back 
on the passing track, and was given the crossing for that purpose; 
that while he was so engaged the Choctaw train tried to go across not- 
withstanding oral warning from Jackson and repeated signais from 
the flagman to stop ; that thèse warnings and signais were in time 
for it to hâve stopped and avoided the accident; that Jackson's train 
was visibly eut in two by the séparation of the caboose from the rest 
of his train; that the well-known signal with the whistle was given 
from his engine that it was going to back up; that, as soon as 
Jackson discovered the Choctaw was going to attempt to go through 
between his caboose and the balance of his train notwithstanding the 
warnings, he crossed the M., K. & T. track so his signais could be 
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seen by the men on his train and gave the proper signal for his train 
to stop, but toc late to avoid the accident. Under thèse circum- 
stances, it cannot be said as a matter of law that the jury was not 
right in finding that the accident was directly due to the négligence 
of the Choctaw as alleged, and that Jackson was not shown to be 
guilty of contributory négligence. 

[3] The next contention is that, in the absence of administration, 
the law under which the suit was brought required that it be brought 
by the heirs at law, and that the allégation of the complaint was that 
the plaintiffs were the lawful wife and children of the deceased, and 
that it was not alleged that they were the heirs at law, must less 
that they were ail the heirs at law. If this question was ever raised 
at ail, it was raised by the gênerai demurrer to the amended com- 
plaint, but no error has been saved on that question. 

[4] It is next contended that the proofs did not show that the 
plaintiffs were ail the heirs at law of deceased. 

The plaintiff, Mrs. Annie Jackson, was a witness, and testified that 
Mr. Jackson was 39 years old when he died, and that they were 
married in 1886 ; that the three other plaintiffs were the children and 
the only children of said marriage. Her testimony therefore shows 
that the deceased was only 23 or 24 years old when they were mar- 
ried. Of course, it is not impossible that he was married before and 
had children by a former marriage. It would therefore hâve been 
well for the plaintiffs below to bave specifically negatived the exist- 
ence of heirs by any such prior marriage. As a second marriage 
after the birth of children as early as 23 or 24 is at least unusual, the 
jury, in the absence of further évidence, could certainly rightfully in- 
fer that the plaintiffs were ail the heirs at law. 

The most difficult question in this case arises out of the failure 
of the plaintiffs below to affirmatively show that there had been no 
administration upon the estate of Jackson. It was so alleged by them 
in their complaint and was denied in the answer, and proof should 
hâve been offered in support of the allégation of the complaint, and 
there is none. But how did the company save this question? It is 
claimed this was done by a request at the close pf the évidence as 
folio ws : "You are instructed to find a verdict for the défendant in 
this case." There is a conflict in the authorities as to whether error 
can be predicated upon the overruling of a demand for a directed 
verdict where there is no suggestion or spécification as to in what 
respect évidence is lacking for the other party. The request in this 
case was, as to brevity, the limit possible to reach in such matters. It 
did not contain even the ordinary suggestion of the lack of évidence 
to sustain a verdict for the plaintiff. In the Seventh Circuit it is held 
that it is not error to overrule a motion to hold the évidence insuf- 
ficient to sustain the action and direct a verdict for the défendant 
when the motion spécifies no particular in which there is supposed 
to be a lack of évidence. Adams v. Shirk, 104 Fed. 54, 43 C. C. 
A. 407. 

In the First Circuit a différent rule prevails. In O'Halloran v. Mc- 
Guirk, 167 Fed. 493, 93 C. C. A. 129, it is said: 
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"The défendants moved the Circuit Ciourt that a verdict be directed for 
them, wliich was refused. Tlie motion was entirely gênerai on ttie wliole 
record, wittiout any spécification of tlie reasons wliy a verdict sliould be so 
directed. 'It occasionally happons tliat tlie varions Circuit Courts of Ap- 
peals refuse to entertaln so gênerai a motion. Thls is Tisually on the ground 
that the Circuit Courts of Appeals are shy of entertaining on appeal mat- 
ters VFhlch were not brought to the attention of the trial court, and justly 
so ; but this practice bas no necessary application where it is apparent that 
the same propositions hâve been fairly brought to the attention of both 
tribunals. Sueh is the fact hère as to everything which we will détermine." 

The view in the Sixth Circuit was expressed by the présent Justice 
IvUrton in L,ouisville Railway Company v. Womack, 173 Fed. 759, 97 
C. C. A. 566, as f ollows : 

"But It Is said that the déniai of a peremptory instruction ineludes every 
ground upon which it ought to hâve been granted, whether stated or not. 
We bave never regarded this court as concluded by the reasons stated by 
a trial judge for. bis action upon a motion for a peremptory instruction uj)- 
on the close of the évidence. If the nillng was right upon any ground, it 
would be foUy to reverse. Neltber bave we required that the grounds or 
reasons upon which such an instruction was aslced should be always stat- 
ed by counsel and shown by the record, when such déniai is relied upon as 
error under an exception reserved, as seems to be the practice in the Sev- 
enth Circuit Court of Appeals. Adams v. Shirli, 104 Fed. 54, 4.3 C. C. A. 407. 
We bave indulged the presumption, whether such a motion was allowed or 
disallowed, that it emjbraced an insufflciency of évidence upon any clear is- 
sue upon which the case was submitted to the .iury. But we thiulc this prac- 
tice should not apply when it involves, as it does hère, the necessity of 
holding that the court ought to hâve peremptorily instructed the jury upon 
a niatter of law in direct conflict with the theory upon which the parties 
had tried the case, and with the charge of the court that the statute was ap- 
plicable, to which no exception was taken. It is not just to the parties, nor 
to the i;rial judge, to permit this question to be raised for the first time in 
this court, when, as hère, it is shown upon the record that the converse 
of the point now made was ruled by the court below, and no objection re- 
served." 

The question of just how spécifie the motion must be, has never 
been expressly passed upon in any opinion by this court, but the 
practice has undoubtedly been the same as that which has prevailed 
in the Sixth Circuit announced by Judge Lurton, and that, for the 
purpose of this case, will be treated as the correct holding. Simerson 
V. St. Louis & S. F. R. Co., 173 Fed^ 612, 97 C. C. A. 618; Pohl- 
man v. C, R. I. & P. R. Co., 182 Fed. 492, 105 C. C. A. 36. 

It is a settled rule of the Suprême Court, and of this as of ail other 
appellate courts, that no question will be considered on appeal which 
was not called to the attention of and ruled on by the trial court. 
Walker v. Sauvinet, 92 U. S. 90, 23 L. Ed. 678 ; Newcomb v. Wood, 
97 U. S. 581, 24 L. Ed. 1085 ; Board of Commissioners v. Sutlifï, 97 
Fed. 270, 38 C. C. A. 167; Lesser Cotton Co. v. St. Louis Railway 
Co., 114 Fed. 133, 52 C. C. A. 95. In this connection it is important 
to bear in mind the distinction between questions and arguments, 
reasons, and authorities bearing thereon. Wholly new arguments 
may be made, new reasons may be assigned, and new authorities may 
be cited for the first time in the appellate court, and will be consid- 
ered, and the court itself will not be limited by the arguments or rea- 
sons urged in the court below or adopted by it, but substantive ques- 
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tions must be called to the attention of the court below, and passed 
upon by it, or they will not be hère considered. 

It is true that the allégation that no administration had been had 
upon the estate of Jackson was a necessary averment, that it was 
made and specifically denied, and the burden was upon the plaintiffs 
to prove this négative allégation. It is also true that, if the company 
had intended to becloud its déniai, it could not hâve better donc so. 
It surrounded it with spécifie déniais of numerous indisputable facts. 
It denied that Annie Jackson was the lawful wif e of the deceased ; 
denied the other plaintiffs were his children; denied the truths of 
geography as to the lines of the M., K. & T. and its own at South 
McAlester; denied the construction of the gâte at the crossing; de- 
nied its use; and denied nearly every matter which from the évi- 
dence was undisputed and indisputable. No modem modification of 
the rules of pleading has changed the rule of the common law that 
^'all pleadings ought to be true." Andrews' Stephen's Pleading, 478. 

Whatever may be the indulgence for the filing of a gênerai déniai 
where that form of pleading is permissible, there can be no excuse 
for the spécifie déniai of the truths of geography or the like, and in 
this case the practice simply aided in beclouding the déniais of ac- 
tually dîsputed matters and was apt to induce oversight. There is 
nothing to show that upon the request for a peremptory instruction 
any argument or suggestion was made of the absence of this one item 
of proof . The contention is not that there had been administration in 
fact, but that there was a failure of proof of the négative allégation. 
Had any such suggestion been made at the trial, the widow, who was 
présent and a witness, could at once hâve been interrogated on that 
subject. The court charged the jury, and did not inform it that such 
proof was necessary. The company did not except to the charge on 
that account, and did not ask any instruction on that subject, although 
it did ask instructions on others. The company made a motion for 
a new trial in which no référence was made to the absence of évi- 
dence on this subject. It sued out a writ of error to the Court of 
Appeals in the Indian Territory and preliminary thereto it filed an 
assignment of errors in which no référence was made to this omis- 
sion. It filed a brief in the United States Court of Appeals in the 
Indian Territoiy on July 12, 1906, in which no suggestion was made 
of the absence of this proof and it was asserted the case presented 
three phases: First, the négligence of McHaney, the gateman; sec- 
ond, the négligence of the servants of the Choctaw Company ; and, 
third, the contributory négligence of the deceased coupled with the 
négligence of his coemployés. On August 24, 1909, having obtained 
leave to file a supplemental brief, the company did so and for the 
first time really called this question to the attention of any court, 
more than seven years after the accident, nearly four years after the 
trial, after the case had been in four courts. Cases in which assign- 
ments of error similar to this hâve been held sufficient hâve in some 
manner disclosed what was actually debated, tried, and determined 
below. In this case, on the contrary, the record contains no sugges- 
tion that the question now debated was ever raised, considered, or 
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décidée! by the trial court. On the contrary, the inévitable conclusion 
is that the présent contention is an afterthought. It is clear that this 
question was never actually called to the attention of the trial court 
either by suggestion, inference, or otherwise, and for this court now 
to undertake to pass upon it would not be the exercise of the f unction 
to correct errors committed by the trial court, but would be to re- 
view a question which the trial court never passed upon and to ignore 
the plain teachings of the Suprême Court and of this court on the 
subject. 

There is the less inclination to consider such a question at this time 
because if there had been an administrator and suit had been brought 
by him any judgment he might hâve recovered would hâve been for 
the bepefit of thèse identical plaintiffs, and the utingst harm that can 
hâve accrued to the railroad company by failure to sooner raise this 
question is that the cestui que trust has secured a direct recovery in- 
stead of through the trustée. 

The judgment is affirmed. 
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McCULLOCH V. SHAFFBR et al. 

(Circuit Court of Appeals, Seventh Circuit. July 27, l&ll. Rehearing 
Denied October 4, 1911.) 

Nos. 1,771, 1,772, 1,795. 

1. COKPOKATIONS (§ 156*) — SlOCKHOLDEKS PBEFERRED StOCKIIOLDEKS — RlGHTS 

AS Ckeditoks. 

A holder of prefen'ed stock of a corporation, which under its articles 
of incorporation dift'ers from the common stock only in that it is en- 
titled to a préférence in dividends to a stated per cent, and in distribu- 
tion of assets and has no voting power, is a stockholder, and not a 
creditor, and has no greater rights than other stoekholders, except as to 
the préférences so given him over connnon stoekholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 581-603 ; 
Dec. Dig. § 156.*] 

2. CoRPOEATioNs (§ 548*) — Cbeditors' Suit— Power to Dismiss— Righïs of 

Stockholder. 

The fact that, on the filing of a creditors' bill against a corporation 
alleging insolvency and an answer adniitting the allégation, the court 
has appointed a receiver and taken possession of the défendants' proper- 
ty, does not irrevocably flx its status as an insolvent whose business 
must be wound up and its assets distributed, but the creditors Interested 
niay, l)y agreement between themselves and with the corporation, dlsuiis.s 
the suit and restore its property. Nor does an intervening stockholder 
acquire any greater right in the property than he had before the suit, 
which entitles him to Insist on its distribution regardless of the inter- 
ests of the company itself or its creditors, whether it is or is not in fact 
insolvent. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 548.*] 



•For other cases see same topU: & § number lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexea 
192 F.— 51 
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Ap^ear from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by Daniel G. Reid against the Star Publishing Com- 
pany, the Western Trust & Savings Bank, and the American Trust 
& Savings Bank, in which John C. Shafïer was admitted as a co-com- 
plainant and George F. McGulloch filed a cross-bill. From the de- 
cree défendant Star Publishing Company, Shafïer, and McCulloch 
appeal. Reversed, and cross-appeal by McCulloch dismissed. 

The Sfiveral appeals are from a decree entered December 1, 1910, order- 
ing to be Sbld as a wbole the property of the Star Publishing Company, a 
corporation of Indiana, Including its plant, Personal feupplies, leasehold in- 
terests, rights, franchises, leal estate, crédits, accounts, claims and demands, 
contracta and circulation, and ail other property, rights, franchises, equities, 
and iDéneflts, and good will of every charaeter, excepting only the money in 
the hands of the receiver or on deposit to his crédit. The upset price was 
flxed at $1,175,000. Tiè original bill upon which this sale was decreed was 
by Daniel 6. Reld, a citizen of New York, against the Star Publishing Com^ 
pany and the Western Trust and Savings Bank and the American Trust and 
Savings Bank, corporations of ' Illinois, averring that there was overdue to 
Reid upon a promissory note executed in his favor by the Star Publishing 
Company $221,703 ; that the Star Publishing Company had no property 
subject to exécution beyond the value of $91,100; that the bulk of Its prop- 
erty was subscriptlon lists, advertising contracts, Associated Press franchises, 
and good will; that thére was outstanding $500,000 bonds of which the 
Western Trust and Savings Bank was trustée, and $150,000 bonds of which 
the American Trust and Savings Bank was trustée ; that the company at 
ail times had been wlthout working capital and whoUy dépendent upon re- 
celpts from its current business ; that its net losses to the date of flling 
the bill wefe mOre than $100,000, its continuance in business belng due solely 
to the forbearance of Reid to enf orce payment of his claim ; that f urther 
installments of interest were coming due; that by reason of the mortgages 
and an outstanding issue of $500,000 of preferred stock it was impossible 
to obtain additional capital or to pay its debt to Reid ; that the company 
was Insolvent ; that eomplalnant eould not realize anything by judgment 
or exécution at law ; that to realize the value of the property it should be 
sold as âii éntirety, the franchises ànd good will along with the tangible 
property ; ând iSraylng that the court would ascertain severally the amounts 
due to Reid and to each 6f its other erèdltors who might intervene in the 
suit (thé blll belng brought on behalf of Reld and ail other creditors joln- 
Ing hlm) atid àlso the amount of indebtédness upon the bonds, and that 
thereupon the property deserlbed should be sold as an entlrety free of the 
liens of said mortgages. The Star Publishing Company enterlng its ap- 
pearance, admitting the averments of the bill, and consenting to the ap- 
pointment of a receiver, a receiver was accordingly appoînted. 

Octobér-15, 1908 (the original bill was filéd Aprll 25, 1908), George P. Mc- 
Culloch, by leave of court, flled his cross-bill setting ont that he was the 
owner of $500,000 of the preferred stock-^the entire issue of preferred stock ; 
gave the hlstory of the orgahization of that company ; alleged mlsmanage- 
ment of the cbmpany by Reid and his assistants ; attacked the validlty of 
$150,000 of thè Reid note; praying the court to continue the receivership, 
to sell the property, and to distrlbute the proceeds ; and that in the dis- 
tribution of such proceeds he reçoive $500,000 ahead of the common stock- 
holders — the articles of incorporation providing that in àny application of 
the aséets of the company to the rédemption of its capital stock the pre- 
ferred stock should be redeemed not to exceed par thereof, and ail un- 
pald declared dlvldends, in prlorlty to the rédemption of the common stock. 
Dividends on the preferred stock were non-cumulative. 

November 18, 1908, Reid appeared by counsel, together with the Western 
Trust and Savings Bank and the American Trust and Savings Bank, trus- 
tées, and moved to dlsmlss the bills and cross-bllls, which motions were over- 
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ruled; the motion of McCulloch to order the receiver to pay the Interest 
on bonds being allowed. 

December 28, 1908, John 0. Shaffer was admitted as a co-complalnant and 
January 27, 1909, flJed a bill in the nature of a supplemental bill, alleglng 
that he had purchased of Reid ail the securities held by Reid; averrlng 
that the Star Publlshing Company was now solvent; and praylng that the 
recelrer be discharged and the property returned to the corporation, and 
that the Mil filed by Reid and the cross-blll by McCulloch be dismissed. 

To the original bill, MeCulloch's cross-bill, and ShafCer's supplemental bill, 
answers were duly flled. And upon thîs state of the case, together with 
the Master's report containing the évidence taken in the case, the decree 
appealed from was entered. 

The ground upon which the decree Is based is summarized by counsel for 
McCulloch as foUows (the court found the $221,703 note a valid debt): 

"(a) That Reid (and the corporation) procured the court, on the sworn 
statements in the bill, to adjudicate the corporation insolvent ; 

"(b) That by the adjudication a trust fund was ereated, and is now be- 
ing adminlstered to a sale and distribution as prayed ; 

"(c) That MeCulloch's certiflcates, are in faet, not évidence of a stock own- 
ership, but of a debt; 

"(d) That he is therefore a creditor, and on a parlty with the $221,703 
note, as a clnimant against the fund ; 

"(e) That Shaffer, as eo-complainant, bas no other or greater rlghts in 
the case than Reid; that while his Mil as a pleading, is necessarily supple- 
mental, his essential rights, are the same as Reid's ; 

"(f) That neither Reid nor Shaffer will be allowed, by the court of equity 
(whose aid was invoked, to administer the afCairs of an Insolvent corpora- 
tion, to a sale and distribution), to change the status occasloned by them, 
to the préjudice of the rlghts of McCulloch, which bave arisen in the trust 
fund, by reason of the insolveney. 

"(g) That the corporation was shown by the sworn bill, on which the 
court acted, and was adjudlcated to be Insolvent ; that it is insolvent ; that 
no évidence showlng its solvency is in the record." 

The gronnd stated In the decree itself is as follows: 

"That said George F. McCulloch, upon his being admitted as a party to 
this cause, and thereupon by flllng his cross-bill herein setting up his claims 
and rlghts in, to and against the assets In the possession of thls court and 
its receiver as aforesaid, acquired rights under the said order of Aprll 30, 
1908, by reason whereof he became and now Is entitled to the continuance 
of the receivership and the administration of the assets aforesaid until the 
purposes of administration bave been accompllshed by sale of ail properties, 
rights, business and effects, and the distribution of the proceeds, together 
with the funds now In the hands of the receiver ; and he may not without 
bis consent be deprived of his rights to such complète admiiiistration by 
dismissal of the original bill in thls cause or by a termination of the re- 
ceivership and the return of the property and business to said Star Pub- 
llshing Company without such administration; and the original bill In the 
nature of a supplemental bill flled herein by John C. Shaffer, in so far as 
it prays for a dismissal of the original bill and a return of the property, as- 
sets and effects to the Star Publlshing Company, is now dismissed upon 
Its merits; and said bill In the nature of a supplemental bill Is allowed to 
stand only for the purpose of setting up and claimlng the rights and claims 
of said John C, Shaffer as the owner of the note, bonds, and shares of com- 
mon stock acquired by him as alleged In said bill." 

Further facts are stated In the opinion. 

Ovid B. Jameson, Charles W. Miller, Joseph H. Defrees, George 
T. Buckingham, Henry A. Ritter, John G. Campbell, and Marquis 
Katon, for George F. McCulloch. 

John Barton Payne, Silas H. Strawn, and Ralph M. Shaw, for 
John C. Shaffer. 
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BeforeGROSSeUP, •BAKER, and KOHLSAAT, Circuit Jwclges. 

; ; GfeÔSSCUP, , tjrçuit: jix^gc (after statihg the facts as above). , Two 
greiijnds ara.urged in argximent in support of the right of the Circuit 
Court tb'proceedto a decree notwithstandingthe motions of the cred- 
ftbïs, 'and/Of the truètqes ofthe bondholders to hâve theproceedings 
dis^iiis'seld; ,'(a), that îviçCuiioch, thdugh.'on the face of the organiza- 
tjon papers apreferred stoçkholder.only, was in |fàct,a creditor, and, 
therëforé, against his consent the 'administration suit could not be 
stopped short pi a sale and distribution of the property;' and (b) the 
Star Piiiiirishing Çoi^ipahy being adjudged insolyent by ofder of the 
court, appointing. a rëfieiver, itsassç'ts became eo instanti a trust fund 
to be administered for tlie benefit of the stockholders as well as the 
creditorsyand rémained- so, notwithstanding the motions, joined ia by 
ail thç creditors, that'thë administration suit be lifted and the prop- 
erty' rèstbred. ' 

[1 ] (a) The' articles of incorporation diyided the sharesinto two 
classes, preferred and common, the on! y distinction being that the 
preîeri-ied ■ should hâve divitlends out of the net earnings up to fîve 
per cent, beîore the commoh should hâve dividends, and thàt in a 
distribution of the assets the preferred should be redeemed at par be- 
fore any portion of the common was redeemed— the common having 
the voting power of the corporation. There is nothing in this that 
makes the siatus of the holder of preferred shares other than that of 
a stockholder. And there is nothing in the Indiana statutes, as we 
read them, that in any way afïects the relations of the stpckholders 
to each other, or of the preferred stockholder to the assets, other than 
as appears in the forègoing ' articles of organization. Until the as- 
sets of this corporation are distributed the preferred stockholder re- 
mains a stockholder only; and upon distribution, his right of priority 
remàins the priority of one class of stockholders over other stock- 
holders only — courts of equity having power, of course, by proper 
action to ènf orce this priority. 

The ; property constituting the Star Publishing Company (three 
newspapers in Indiana) was originally owned by McCulloch, beirig 
convèyed by him to the Star Publishing Company in considération of 
the $500,OQO of preferred stock and $300,000 in cash and bonds. It 
was said at argument that the 'transaction took place upon an agreed 
basis of $800,000 valUatiori; that the issue of the preferred stock is 
not teçhniCally légal'; and that,; thére fore, setting it aside as McCul- 
loch's évidence, of indebtedness, McCulloch lias the right to appear in 
the attitude of a creditor whose original debt was $800,000. There 
is no pIeading,however, that sets up' this claim. McCulloch accepted 
the preferred stock and héld 'it' f or a number of years. An equity 
such as this ought not to make its' iirst appearance at an argument 
upon âppeal. ' ' ' ' . . ; : 

[2] (b) The second groùnd— -that upon the. appointment of a re- 
ceiver determining the corporation's insôlvènCy the property became 
eo instanti a trust fund; tobe adïîiinistered by the court for the ben- 
efit of stockholders as well as creditors — is the one upon .which, evi- 
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dently, the decree was entered, for in his mémorandum opinion Judge 
Anderson says : 

"The original Mil flled by Reid was a gênerai creditor's bill brought on be- 
liiilf of himself and ail other creditors in like situation. Considered broadly, 
it is a bill asking the court to seize the property, marshal the assets, déter- 
mine the debts and thelr prlorifies, sell the property and apportion the pro- 
ceeds among the parties entitled thereto. As a flrst step in this proceeding it 
asked the court to appoint a recelver to take and hold the property under 
the orders of the court. One of the material averments of the blU as a cred- 
itor's bill, was the fact of the insolveney of the corporation, and this was 
the material averinent upon the motion for the appointment of a receiver. 
This averment, among others, was admitted by tlie défendant in its answer, 
and when the eomplainant, Reid, moved the court to appoint a recelver up- 
on the Mil ànd answer, he invoked the court's action and asked the ap- 
pointment of a receiver upon the admitted fact of insolveney. 

"The court granted the pétition and appointed the receiver upon that ad- 
mitted fact, and because of it, and the order was an adjudication of the 
fact upon which it was based. The action of the court Is not to be consid- 
ered as bôunded by the order alone, but it extends to every fact involved in 
it as a necessary step, or the ground work upon which it must hâve been 
fonuded. Xhls Is the rule as to ail judgments and decrees. ïo ascertain 
what lias been deterniined by a judgment or decree, the court will look back 
to the basis upon which It stands, 'upon the ob\ious princlple that when a 
conclusion Is indisputable and could only be drawn from certain circumstanc- 
es, the premises are equally indisputable with the conclusion.' 

"The fact of Insolveney at that tlme was therefore judicially deterniined. 
The Suprême Court of the United States has held that 'when a corporation 
becomes insolvent, It is so far civilly dead that its property niay be admin- 
istered as a trust fund for the benefit of Its stockholders and creditors. A 
court of equity, at the instance of the proper parties, will then make those 
trust funds which, under other circumstances, are as much the absolute prop- 
erty of the corporation as any man's property is his.' Grahani v. Railroad 
Co., 102 U. S. 148, 161 [26 L. Ed. lOG] ; Wabash Ry. Co. v. Ham, 114 U. S. 
587 [5 Sup. et. 1081, 29 L. Ed. 235]. 

"In Hollins v. Brierfield, 150 U. S. 371 [14 Sup. Ct. 127, 37 L. Ed. 1113], the 
court, after eiting and quoting from Graham v. Railroad Co., supra, said: 

" 'When a court of equity does take into its possession the assets of an In- 
solvent corporation, it will administer them on the theory that they in 
equity belong to the creditors and stockholders rather than to the corpora- 
tion itself.' 

"In Blake v. McCIung, 172 V. S. 239 [19 Sup. Ot. 165, 43 L. Ed. 432], the 
Suprême Court said: 

" 'It Is an established rule of equity that when a corporation becomes in- 
solvent it is so far civilly dead that its property may be administered as 
a trust fund for the beneflt of its stockholders and creditors;' eiting Graham 
v. Railroad Oo., supra. 

"In McDonald, receiver, v. Williams, 174 U. S. 397. on page 404 [19 Sup. 
Ct. 743, on page 745 (43 L. Ed. 1022)], after discussing this trust fund theory 
and the former cases in that court dealing with it, the court said: 

" 'Insolveney is a most important and material fact, not only with indi- 
Tiduals but with corporatioris, and with the latter, as with the former, the 
mère fact of Its existence may change radically, and materially its rights and 
obligations. * * * Although no trust exists while the corporation is sol- 
vent, the fact which créâtes the trust is the insolveney, and when that fact 
is established, at that instant the trust arises.' 

"As already stated, when the original bill and the answer were filed in 
this court and the action of the court invoked thereon by the motion to ap- 
point the receiver, the appointment of the recelver was a .iudicial détermina- 
tion of tlie fact of Insolveney. The Insolveney of the Company as averred 
In the bill and as admitted in the answer was the fact upon the considération 
of which the court took the action Invoked by the original eomplainant. The 
appointment of the receiver was the flrst step in the administration of the 
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affairs of the Star Publlshlng Company, as prayed for In the original Mil, 
and when the court took this flrst step and througli Its receiver took tnto 
possession the property of the Star Publishing Company for the purpose of 
adminlstering its affairs as prayed In the original bill, at that instant, under 
the rulings of the Suprême Court, a trust arose and the property of the cor- 
poration became in the hands of the court a trust fund for the creditors and 
stockholders of the corporation; and, upon objection by a stockholder or 
créditer — and McCuUoch did object — it was the eourt's duty to overrule the 
motion of the original complalnant to dlsmiss his blU, and hold the cause 
and enforce the rights which had aecrued to McCuUoch by the proceedings up 
to that date." 

Assuming the eourt's premise — that the appointment of a receiver, 
under the circumstances tiamed, vested McCuUoch as a preferred 
stockholder with an interest in the trust fund of which nothing could 
divest him except his own consent — the court was right in entering 
the decree notwithstanding the motions of the creditors. 

But does this correctly define McCulloch's relation to the so-called 
trust fund? Does the bringing of Such a creditors' suit and the ap- 
pointment of a receiver, detefminihg for the time being that the cor- 
poration is insolvent, become. a judicial détermination so final that 
the status is not ended, except by consent of the stockholders, one and 
ail, as well as the creditors ? Is the trust fund character impressed 
upon the assets by the appointment of a receiver so irrévocable, that 
notwithstanding to proceed to finally wind up the corporation and 
distribute its assets would be an in jury to its interests as an entirety, 
and notwithstanding those who initiated the movement and ail who 
joined in it as creditors are willing that the proceedings should be re- 
called on terms that would do none of the interests injury, the court 
has no authority to do other than to go on to final distribution? Can 
not creditors who hâve thrown à gôing concerh into chancery, a con- 
cern depending like this one upon its being a going concern, for its 
chief value, repent their conduct and thereupon permit it to be taken 
out of chancery ? Upon thèse questions we are lef t without any serions 
doubt. They answer themselves. To answer them the way the court 
below has answered them would be to f orbid a court of chancery f rom 
giving, at any time, a helping hand, except at the risk, which the court 
itself could not avoid, of makîng it a hand that an indignant stock- 
holder may successfully lay hold of to blight and destroy. 

There is nothing in the cases cited that establishes the view taken. 
■ None of them involve, even remotely, the question involved. What 
is said in each of them (as quQted) about the assets of insolvent cor- 
porations being trust funds is consistent with the power of, creditors 
who hâve put a corporation into chancery to consent that it be taken 
out again — ^the terms being a matter for each individual case as it 
arises. Whatever uncertainty is raised by thèse quotations is not in 
the doctrine, but in the application of the doctrine. And the one ex- 
pression, in ail cases, that most nearly applies the doctrine to the case 
in hand is that of Justice Brewer in HoUins v. Brierfield Coal and 
Iron Company, infra, wherein, after reviewing ail thèse cases, and 
stating the doctrine in gênerai terms, he continues: 
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"It Is rather a trust In the administration of the assets after possession 
by a court o( equlty, tUan a trust attaclilng to tlie property, as sueli, for the 
direct benefit of eithier creditor or stocktiolder." 

That sentence seems to us to exactly express the application of the 
doctrine to the case before us. From the moment the bill was iSled 
and the receiver was appointed the assets of this corporation became 
a trust in the "administration" of the property. That does not mean 
that the stockholders acquired a relation to the property they did not 
hâve before ; it means that they may insist that while the administra- 
tion continues the assets shall be treated as trust f unds, and if distribu- 
tion takes place, shall be distributed as trust funds. By the appoint- 
ment of a receiver McCulloch acquired no rights upon the property he 
did not hâve before; what he acquired was that whatever equities he 
had should be taken care of in the administration of the property. 
The trust attaches to the "administration" of the property, and is raised 
and ceases whenever the administration of the property ceases. In 
other words, the bringing of a corporation into court to hâve its prop- 
erty administered for the benefit of creditors does not mean that what- 
ever may happen respecting it subsequently, or whatever changed view 
the creditors may take, the corporation must be wound up and its 
assets finally distributed. The trust doctrine imposes no such suicidai 
necessity— puts in the hands of the stockholder no such weapon of 
destruction. 

(c) The only other contention of appellees requiring our notice is, 
that because, by the sworn bill, the Star Publishing Company was 
shown to be insolvent at the time the bill was filed, and was so ad- 
judicated, in efïect, by the order appointing the receiver (there being 
no évidence in the record showing its solvency now) the status of the 
company is to be considered as continuingly insolvent ; and that, even 
if that were not so, the company was insolvent, as a matter of fact, 
at the time of the entering of the decree appealed from. Neither of 
thèse grounds is sufïicient to support the decree. The appointment 
of a receiver fixed no status upon the company as to solvency or in- 
solvency. The receivership was auxiliary only to the real remedy 
prayed. And even were the company insolvent at the time of the 
decree the fact is immaterial, in view of the right of the creditors to 
control the question whether, solvent or insolvent, the property shall 
be kept in chancery or taken out of it. 

(d) The case before us présents the peculiar situation of the men 
who constitute the company's creditors being also the owners of its 
common stock, with the preferred stock lying between in the position 
of a stranger — a situation full of temptation to squeeze out the Etran- 
ger. And it is urged as an equity in behalf of McCulloch that under 
Alexander A. McCormick's management, the afïairs of the corpora- 
tion were purposely directed to bring about the situation upon which, 
later, the creditors' bill was predicated; that to eliminate McCulloch 
the holders of the common stock employed the indebtedness to bring 
about the f ail that would be followed by a sale ; and that this was only 
prevented by the receiver's successful administration of the property 
under the Circuit Court's direction. 
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There îs much in the record to sustain this view. But its intro- 
duction hère must not lead us to confuse the case. However just the 
indignation, McCuUoch ought not, undêr the momenturh of indigna- 
tion, to beallowed to ride into a place that otherwise he would not 
occupy. His contract was for cash $300,000, and preferred stock to 
the extent of $500,000 non-cumulative. Clearly, in the absence of the 
alleged wrong attempted against him, McCuUoch would not, on any 
showing in this record, be perniitted to reform his contract with the 
other stockholders or increase the value of his securities. Why shoukl 
he obtain a profit from the alleged wrong, even though the attempt to do 
the wrong was proven ? Why an eye for an eye or a tooth for a tooth, 
in the sensé that because Reid and his associâtes unsuccessf ully attempt- 
ed to obtain an advantage over him, he should be permitted now suc- 
cessfuUy to obtain an advantage over; them ? The alleged wrong in- 
troduces no new rights in the case, impresses the property with no 
new status, and leaves the property in no new relationship. The 
court's duty was to save him what he had, not to add anything he did 
not hâve. The court did save him; and he can dépend on a court 
of equity doing that whenever any such instance arises. 

The original order for a receiver was based partly on an obligation 
of the Company to Reid for $150,000 which McCuUoch contested on 
the ground that it was working capital, included in the original ar- 
rangement, though by paroi, and not a claim, therefore, for which 
Reid was entitled to the obligation of the company. In his cross- 
bill McCuUoch asked to hâve it so declared. This the Circuit Court 
refused, holding there was not sufhcient évidence to support McCul- 
loch's contention; from which holding McCuUoch appeals. 

We are not called on, in view of our reversai of the decree, and 
instruction to enter an order discharging the receiver and dismissing 
the bill, to dispose of this question — the effect of our order being 
to relegate the parties, on this as on the other question in the case, 
to where they were when the motion to discharge the receiver and dis- 
miss the bill was erroneously overruled. 

The decree appealed from in cases 1771 and 1772 is reversed at 
the cost of appellee, and the cross-appeal, 1795, dismissed at cost of 
cross-appellant, with instructions to discharge the receiver and dis- 
miss the bill without préjudice. 



TUNSÏALL et al. Y. STEARNS COAL CO. 

(Circuit Court of Appeals, Slxth Circuit. December 5, 1911.) 

No. 2,006. 

1. Masteb and Servant (§ 339*) — Interférence with Relation bt Thibd 
Peksons— Enïioing Servants to Leave Employment. 

Tlie Umits of lawful persuasion when exercised by employés in the 
course of a strlke by theiu to force from tbeir employer better ternis 
or Conditions for themselves, and as a means collatéral te their slde of 
the confiict, may well be wlder than are such limits in a ciiie where there 
Is uo cornplaint by employés, but, where the strike is dlrected by officiais 

•For other cases see same topic & S numbeb in, Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of an extended labor organization for the prlmary purpose of compelling 
Its récognition. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. § 1283; 
Dec, Dig. § 339.*] 

2. Appeal and Errob (§ 840*) — Review-^Gbant of Injunction. 

On appeal from an Injunction order, the Court of Appeals wiU not 
completely construe the order, to détermine whether its language might 
cover a spécifie suggested act. It will only ascertaln whether the order, 
restricted to its fairly certain meanlng, Is justifled by the record. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 3S01- 
3314 ; Dec. Dlg. § 840.*] 

3. Master and Servant (§ 339*) — Interférence with Relation bt Third 

Persons— Enticikg Servants to Leave Employment. 

The action of members of a labor organization who were not at the 
time in complainant's employ and some of whom had never been, but were 
promoting a strlke for the prlmary purpose of compelling a récognition 
of the organi/ation, In paylng money to employés of complalnant who 
were not members of the union for the sole purpose of inducing them to 
leave its employment, and to others seeking employment to induce them 
not to enter complainant's service, held not wlthln the Umlts of lawful 
persuasion, and properly enjoined. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 
1283 ; Dec. Dig. § 339.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Kentucky. 

Suit in equity by the Stearns Coal Company against J. O. Tunstall 
and others. From an order granting a preliminary injunction, de- 
fendants appeal. Affirmed. 

Walter S. Roberts (Jesse L. Rogers, on the brief), for appellants. 
J. N. Sharp (Faulkner & Sharp, on the brief), for appellee. 

Before WARRINGTON, KNAPPÊN, and DENISON, Circuit 
Judges. 

PER CURIAM. The appellee, the Stearns Coal Company, a citi- 
zen of Michigan, was engaged in operating several différent coal mines 
in Kentucky. Thèse mines were conducted as "open mines," and ail 
terms of employment were fixed by direct contract between the Com- 
pany and its employés. In the season of 1908 the local officiais of 
the trade union or labor organization known as the "United IVline 
Workers of Amercia," presented to the Stearns Company a proposed 
wage scale for the ensuing year. The company refused to treat with 
this organization, whereupon a strike was declared by the organiza- 
tion against the company, and those of its employés who were mem- 
bers of the union left work. In December, 1908, this bill was filed 
by the company against the appellants. Some of them were former 
employés who had so quit work, and others were représentatives of 
the United Mine Workers who had never been in the company's em- 
ploy, but came to the vicinity to manage the strike. The bill alleged 
a conspiracy to break up the company's business, and acts of violence 
and intimidation in furtherance of the conspiracy. Upon the filing 
of the bill, a restraining order was made, and, after a hearing, a 

>For other caBes «ee same topic & S numbbb in Dec. & Am. ClgB. 1907 to date. & Rep'r Indexes 
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preliminary injunction issued. This order and this injunction were 
directed, in broad and gênerai language, against violence, threats, 
and intimidation. ' This appeal involves no question under the pro- 
ceedings so far stated. 

Shprtly afterwards, the Stearns Company filed an amended bill, 
making the additional complaint thàt the défendants were, by the 
use of money, hiring to discontinue work the company's employés 
vi'ho were remaining at work, and hiring to remain away or go else- 
where others who were intending to go to work in the company's 
mines. It was not alleged that any time contract relation existed be- 
tween the company and the men so hired. Upon a motion hearing on 
this amended bill and affidavits in support and an opposing answer 
and aflSdàvits, the défendants were enjoined from— 

"hlrlng or employing any of the employés of the plaintlff to qult the service 
of the plaintlff, and enjoined and restralned from hiring and paying any 
persons who are seeking employment of the plaintlfC from engaging iu the 
employmënt of the plalntlfC. In other words, * * • from bribing the 
employés' of the plaintlff to cease work for the plalntiff, or from bribing per- 
sons who are willlng and désirons and ahout to enter Ita employ from so 
doing/' 

From the order for this further preliminary injunction the défend- 
ants appealed. 

The appellants' counsel hâve presented and âsked us to décide the 
broad question whether paying money bonuses, in aid of an existing 
strike and in connection with inducing workmen to leave their employ- 
ment, is, or may be, within the limits of that persuasion which is, in 
such cases, recognized aè: lawful. We do not think this question, so 
stated, is presented by the record, or can properly be decided. 

[1] ,1. So far as the rçcord in this case shows, there was no com- 
plaint by any of thè company's employés regarding wages or the 
conditions of service, nor does it appear that the demanded wage 
scale was higher than the wages being paid. It is the fair inference 
from the record that the contest was wholly over "récognition." A 
concerted effort by strikers to cripple an employer's business, by per- 
suading his workmen away from him, is an injury which requires 
justification, but it is permitted because it is incidental to the full 
exercise of the employés' clear and established right to strike for the 
improvement of their own condition. Such unlawf ulness as there 
might otherwise be in that campaign of persuasion is merged in the 
dominant right to promote directly their own interest by effectually 
carrying on their contest. It may well be that the limits of lawful per- 
suasion, when exercised by employés in the course of a strike by theni 
to force from their employer better terms or conditions for them- 
selves and as a means collatéral to their side of the conflict, are wider 
than are such limits in a case where there is no complaint by em- 
ployés, but where the strike is directed by officiais of a labor organiza- 
tion for the primary purpose of compelling its récognition. In the 
One case, the benefit to the striking employés through winning their 
contest is immédiate and direct ; indeed, its primary purpose is to im- 
prove the spécifie, existing conditions, and the injury to the employ- 
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er's business îs measurably incidental. In the other case, injury to 
the employer's business is the primary object, sought for the purpose 
oi compelHng a resuit said to be for the benefit of the working min- 
ers of several states grouped as a class, and for the benefit of thèse 
employés of this employer only in a remote or contingent or uncertain 
way. To say that every weapon lawful in a conflict between an 
employer and his workmen, over a question in which each has a di- 
rect Personal interest, is also lawful as between him and a labor or- 
ganization to which his men do not belong, is to say that capital and 
labor^ as respective classes, are so in conilict that each has a lawful 
interest in injuring the other. This we are not prepared to do. 

[2] 2. A considérable part of défendants' acts, shown by this record, 
consisted in furnishing money said to be for the expenses of some 
of the men in moving themselves and their familles to other coal 
mining fields where they might bave employment. It is urged that if 
one of the company's miners made up his mind, even as the resuit of 
persuasion by the défendants, that he desired to leave Kentucky and 
go to Oklahoma where he believed he could get better employment, 
probably in a union mine, it was perfectly lawful for the défendants, 
as it would be for any other friend or associate, to lend or to give 
him money sufficient for that purpose; and that in such case the es- 
sential thing would be the persuading the employé to leave, while the 
furnishing of the necessary money would be only an incident to the 
carrying out by him of his désire. This question, likewise, is not 
presented by the record, because the order of the court below does 
not clearly appear tô us to forbid a transaction which was, in good 
faith, of such character. We are riot called upon to construe the or- 
der completely, nor to say whether ail the conduct of the défendants 
would or would not be within its prohibition, but only to ascertain 
whether the language of the order, restricted to its fairly certain 
meaning, is justified by the record. 

3. It is further urged that the right of the union to promote its 
own welfare entitles it to solicit and persuade workmen to join the 
union, and entitles it to promise them regular, or even exceptional, 
benefits if they will join and submit themselves to its discipline. 
Hère, again, a fair construction of the order, in the light of the facts 
shown by the affidavits, does not présent the question urged. Few, 
if any, of the proved instances of money payment were collatéral to 
proselyting effort. They did not pertain to an effort to increase the 
union's membership. 

[3] 4. Bearing in mind the considérations which we hâve mention- 
ed, we find that the order restrains men who are not now in the com- 
pany's employ and some of whom never hâve been, and who are 
promoting a strike which is not by the employés for the benefit of 
themselves, from carrying on a plan to destroy the company's busi- 
ness by paying sums of money to workmen as the controlling induce- 
ment for them to quit their work; that is, in cases where they had 
not been otherwise persuaded to leave, or to form a désire to leave, 
their employment. 

Counsel for appellants Concède that such acts were for the pur- 
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pose of compelling the company to yïeld its position or close its mine, 
and frankly say that to sustain theif position in this respect will be 
going further than has been doné in any decided case; but this, alone, 
is nô reason for refusing to take the additional step. 

Théy also argue that, if we hold such bonus payments by thèse 
appellants unlawful, it must follow that the payment of abnormal 
wages by emp loyers to men hired to take the place of striking work- 
men will be for' the same reasons unlawful. This does not follow. 
The situations are nôt essentially analogous. In the présent case we 
are deâling with wholly independent payments of money, not iil the 
course of carrying on an established business or for the direct benefit 
of those making the payment, but with the primary purpose to injure 
another and with only a secondary or collatéral reflex self-benefit. 
In the sûpposed case, we would deal with payments primarily for 
the maintenance and promotion of thé tegular business of those pay- 
ing, ând only remotely operating to the in jury of another, and with 
payments in which the éxcess was collatéral to the regular, normal 
amount, and was made necessàry by the action of the.opposing in- 
terest. There is no sufficiént parallelism to make one the criterion 
for the other. 

We can be more helped by suppOsing, as the true converse case in 
which tlie,game.rule should work, that an employer or group of em- 
ployérs, with the sole and only purpose of breaking up a union of 
laborers, pays money to tjhe union's leaders to induce them to désert 
the union. It would seem that, if the conduct of the appellants now 
under considération is permissible, they could not reasonably object to 
such acts by an employers' association. 

There is also close analogy to the situation in the boycot.ing cases. 
Where persons directly engaged in a conflict with a dealer agrée to- 
gether not to patronize him, the unlawful élément of combination to 
injure is merged in the stronger.i lawful élément of direct self-inter- 
est; but, when they attempt to destroyhis trade generally, their self- 
benefit becomes.more remote and comparatively less, while the élé- 
ment of in jury to another becomes primary, dominant, and, therefore, 
characterizing. So, hère, there is no pervading and characterizing pro- 
motion of direct self-interest, but the injury to the company is the 
primary and immediately controlling élément. 

We see no sufficiént object in a discussion of the cited précédents, 
no one of which seems fully authoritative. Useful discussions of the 
underlying principles and of their proper application will be found in 
Everett Waddey Co. v. Typographical Union, ■ 105 Va. 188, 53 ' S. 
E. 273, 5 L. R.A. (N. S.) 792; Iron Moulders' Union v. Allis-Chal- 
mers Co. (C. C. A. 7) 166 Fed. 45, 91 C. C. A. 631, 20 L. R. A. 
(N. S.) 315; Barr v. Essex Trade Council, 53 N. J. Eq: 101, 30 Atl. 
881; Glass Co. v. Glass Bottle Blowers' Ass'n, 77 N. J. Eq. 219, 79 
Atl. 262; Loewe v. California Fédération (C. C.) 139 Fed. 71 ; Loewe 
V. Lawlor, 208 U. S. 274, 28 Sup.Ct. 301, 52 L. Ed. 488. 

A considération of thèse and. other décisions leaves us with, the 
conviction that thère is rto logical theory' by which the conduct of the 
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appellants, now under spécifie examination, can be considered "law- 
ful persuasion." 

In the recognized instances of lawful persuasion, the conspiracy 
to injure the employer's business and the actual injury to sueh busi- 
ness are oftentimes no. less clear than in the case of threats and in- 
timidation, but the resulling injury is considered to be lawful because 
it is incidental to the equal right of the employés to win their fight. 
In every case where this right of persuasion is sustained, it is because, 
in the end, the employé exercises his dwn free will. If he is per- 
suaded that it is for his best interests to work elsewhere or not to 
work, he has a right to follow out his conclusion ; but, if his conclu- 
sion is not reached as the resuit of his free choice, but that choice is 
controlled either by a threât or by the promise of an outside, foreign, 
independent reward, there is a lack of that foundation upon which 
the theory of "lawful persuasion" must stand. 

The order appealed from must be affirmed, with costs. 



HUNTINGTON v. BASKEEVILLE. 

(Circuit Cîourt of Appeals, Eighth Circuit November 24, 1911.> 

No. 3,529. 

1. BaNKBUPTCT (§ 163*) VOIDABLE PREFERENCE— TBANSFER OF HOMBSTEAD. 

A' voidable préférence under Bankr. Act July 1, 1898, c. 541, § 60b, 30 
Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act Feb. 5, 
1903, c. 487, § 13, 32 Stat. 800 (U. S. Comp. St. Supp. 1909, p. 1315), can- 
not he predicated of a conveyance by a bankrupt of his homestead, ex- 
empt under tlie laws of the state, to a creditor in payment of a debt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 163.*] 

2. Bankruptcy (§ 159*) — Voidable Pbeference— Person "Benefited." 

A transfer of property by an insolvent debtor by means of which 
a note given by him and a surety was paid, and the purchaser, who 
had obligated himself to indemnify the surety against loss thereon, was 
released from his liability, was one by which such purchaser was "bene- 
fited" within the meaning of Bankruptcy Act July 1, 1898, c. 541, § 60b; 30 
Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended by Act Feb. 5, 
1903, c. 487, § 13, 32 Stat 800 (U. S. Comp. St Supp. 1909, p. 1315), and, 
where the other éléments of a voidable préférence were présent, the prop- 
erty or its value is reeoverable by the debtor's trustée in bankruptcy, 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 159.* 
For other définitions, see Words and Phrases, vol. 1, pp. 750-752.] 

In Error to the District Court of the United States for the District 
of South Dakota. 

Action at law by Samuel W. Huntington, trustée in bankruptcy of 
Otto Jordan, against M. R. Baskerville. Judgment for défendant, and 
plaintiff brings error. Reversed. 

P. J. McLaughlin (A. E, Boyesen, H. H. Flor, and George S. Rix, 
on the brief), for plaintiff in error. 

Perry F. Éoucks and Frank H. Ewing (J. E. Mather, on the brief), 
for défendant in error. 

*For \itber cases see same topiç & i nitubsb in Dec. & S.m. Dlga. 1907 to date, & Rep'r Indexes 
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Bèfoire ADAMS and SMITH, Circuit Jtidges, and REED, District 
Judge. 

SMITH, Circuit; Judge. Otto Jordan, the bankrupt, was a clerk 
in the employ of: Mr. Paulson, a merchànt at Watertown, S. D., who 
also owned a stock of gênerai merchandise at Thomas, S. D. About 
December 1, 1908, negotiations were going on for the sale of this 
stock at Thomas to Mr.; Jordan. He then owned his homestead at 
Watertown, worth about $1,500, but had substantially no other means. 
The parties agreed on a price of $2,725.25 for the stock at Thomas; 
The défendant, Mr.: Mi: R. Baskerville, was then président of Basker- 
ville &'Réwe, a corporation engagedin the wholesale grocery busi- 
ness at Watertown, and he also appears to hâve been a dealer in farm 
machinery,-; The stock at Thomas was sold to.Mr. Jordan at the 
agreed price about December 4, 1908, and paid for, $1,350 in cash 
and $1,375 in a note signed by Otto Jordan and his father-in-law, Wil- 
liam Lucks, a merchànt at Watertown. The $1,350 in cash was bor- 
rowed from the défendant, M. R. Baskerville, upon the unsecured note 
of Otto Jordan dated December 3,, 1908; payablje ; on or before one 
year from date, and bearing 8 per cent, interest. William Lucks de- 
clined to âigii the note for' $1,375 with his son-iri-lâw ûriless secured, 
and to induce him to sign it the défendant, M. R. Baskerville, exe- 
cuted and turned over to Jordan to be delivered to Lucks the note 
of the de:^endant, Baskerville, for $1,3^5, dated Ûecember 3, 1908. 
Before the purchase, Jordan told Mr, Baskerville that he had no mon- 
ey to: pay for the stock, and Mr. Baskerville furnished in cash or 
personally secured the entire purchase price. Jordan rah the store at 
Thornas'fof àbout six months, and then moved the stock to Plenry, 
S. D., vvheré he coritinued' in business. Some tiriie about the early 
part of August, 1909, Jordan told défendant he did hot know when 
he could pay his $1,350 note due Deçernber 3d, and on August 19th 
Jordan and wife conv^yed their old home at Watertown to défendant 
in considération of $1,250, which amount was credited upon said note. 
This Ipft Jordan with substantially no property except his stock of 
goods at Henry. In Novëmber, l909j the défendant bought this stock 
at 80 per icent. of the amount it invoiced, nothing being included in 
the invoicé for freight. Sunday, Novèmber 21, 1909, the stock was 
invoiced, thfe défendant being personally présent and with him three 
of the employés of Baskerville & Rowe. The invoice was cfempleted 
that day, the goqds turned over that night, and the store was reopened 
Monday morning by the défendant, but the invoice was not footed 
up until the following Tuesday, the 23d. It amounted to $3,703.10 
and the agreed selling price at 80 per cent, was $2,962.48. Jordan 
testified that on Tuesday, the 23d of Novèmber, the défendant de- 
ducted from thig sum the balance due him on the $1,350 note, about 
$180, thé' wholè ôf'the amoiint due on the note foi' $1,375 to Pauken 
signed by Jordan and Lucks and for the aniount of wliich Lucks held 
defendant's'' Personal note, the amount due Baskerville & Rowe on 
account for merchandise, about $800, and in f uU settlement for the 
stock gave Jpirdan a check^ for about $460. Jordan took this check 
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and cashed it. Some two or more hours later Mr. Baskerville met 
Jordan, and asked if he had the check and was told it had been 
cashed. Défendant then directed Jordan to go and get the check 
back, decHned to give any reason, but insisted that this be donc, and 
Jordan complied, paid the money back to the bank, secured the check 
and took it to Mr. Baskerville, and the latter then gave his check 
for $2,962.48, and said : "Pay your own bills. I don't want nothing 
to do with them." Jordan took the new check to the bank, and there 
found the note for $1,375 to Paulson and paid it out of the proceeds 
of the new check, and with the balance went back and paid Mr. Bas- 
kerville the balance due on his note and paid Baskerville & Rowe 
something over $800 on its account for merchandise and then had left 
just the same amount of the first check from Mr. Baskerville. 

December 6, 1909, a pétition was filed by some of Jordan's credi- 
tors to hâve him adjudged a bankrupt, and he was so adjudged, and 
the plaintiff duly chosen and qualified as trustée. Mercantile claims 
hâve been proved and allowed in excess of $1,700 and substantially 
no assets hâve corne into the hands of the trustée. 

It is clear that Jordan was insolvent at the time of the sale of the 
stock to the défendant. The plaintiff brought this suit in the bank- 
ruptcy court under section 60 of the bankruptcy act. The complaint 
is in two counts. In the first recovery is sought for the value of the 
real estate conveyed to the défendant in August, 1909, and in the 
second it is sought to recover the value of the stock of goods trans- 
ferred to the défendant November 21, 1909. The case was tried to 
a jury and at the conclusion of the plaintiff's évidence défendant 
moved that the court direct a verdict for him. In ruling upon this 
motion the court said : 

"I don't think there is any évidence in thiis case that Baskerville had rea- 
sonable grounds to believe that the transfer of the real estate was intended 
as a préférence. At least I don't think there is évidence sufflcient to sus- 
tain a verdict for the plaintiff under that count. Under the second count, 
I recognize that, where a person recelves a transfer of a whole stock in trade 
of a debtor under the circumstances as exlsted in this case, there is évi- 
dence to go to the jury upon the question as to whether that transaction 
was intended as a préférence. But I concluded that under the proof in this 
case in regard to the transaction as it appears in the évidence of the plain- 
tiff as to the giving of the check of some $2,900 in cash— or giving the check 
and Jordan obtaining the cash and paying thèse other creditors that no re- 
covery can be had in this action as against Baskerville, except for the sum 
of $180 which he recelved on his indebtedness." 

Whereupon counsel for plaintiff stated in open court that as to the 
item of $180 shown by the évidence to hâve been received by the 
défendant and applied on his own indebtedness the plaintiff would 
waive the right to recover this item in this action and take the ruling 
of the court as if this item were eliminated, and thereupon by direc- 
tion of the, court a verdict was returned for défendant on both counts 
and judgment was rendered thereon, and the trustée bas brought the 
case hère on writ of error. 

[1] The court's ruling on the first count was correct. The plain- 
tiff's own évidence shows beyond question that the real estate con- 
veyed to défendant was at one time the homestead of the bankrupt, 
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ma aS'SUch exempt an^iails to show that it was îegally 'abanclahed 
or .t^ased t0 be ejçempt, and even jf not. èonveyed td thé défendant, 
it would not have.passed, to the trtistee ;and: of course it is no aiïair 
ofvhiswhat became-of it. Lockwood v. Exchange Bank^; 190 U. S. 
29A/23 Sup. Gt,751,.47 L. Ed. 1061; Ingram v. Wilson. 125 Fed. 
913,; 60;e. C. A. 61g; In"re Nye, 133 Fed. 33, 66 C. G. A. 139; In 
r,e. Celsusi Orear ,(Ç. G, A.) 189 Fed. 888; Gregory Gompany v. 
Bristol, 191 Fed. 31. 

[2] The complaint did not allège the giving of a préférence in the 
disposition of the proceeds or purchase money of the stock, but in the 
disposition of the stock itself, and the action was not to recover the 
purchase -money as having been given in unlawful préférence, but 
to recoyer the value of the stock of merchandise which it was claimed 
was given in unlawful préférence. If the transfer of the merchandise 
did not constitute an unlawful, préférence, but the préférence, if any, 
consisted in the disposition of the proceeds, plaintifï was not entitled 
to go to the jury on the $180 paid on the original $1,350 note. Omit- 
ting for clearness the portions of section 60 of the bankruptcy act 
not material hère it aS amended reads as follows : 

"a^-A jersou shall be deemed to hâve given a préférence if, being insolvent, 
be bas, witbin four montbs before the flling of the pétition, made a transfer 
of any of his projiprty, and tbe efCect of the enforcement of sucb transfer 
will be to eiiable ahy one of his ereditors to obtain a greater percentage of 
bis debt than àny otber of such ereditors of the saine class. b — If a bankrupt 
sball bave given a préférence, and the pei'son receiviiig it, or to be beneflted 
thereby, shall bave hud reasonable cause to believe that it was intended 
thereby to give a préférence, it sball be yoldable by tbe trustée, and be may 
recovér thé property or Its value from sucb person." 

The court below quite correctly held there was suificient évidence 
of the transfer within four monthsy of . the then insolvency of the 
bankrupt, that the effect pf enf orcing the transfer would be to give 
défendant a greater percentage of his débt than other ereditors of 
the same class, that défendant had reasonable cause to believe that 
it was intended thereby to give a . préférence, but instead of holding 
that, if the jury found for the trustée on ail thèse points, he could 
recover the value 6f the stock as expressly provided in the statute, 
held that he could only recover the amount subsequently actually paid 
from the purchase money upon defendant's note, being about $180. 
There might hâve been SOme sfrength in the court's position if fhe 
préférence relied on was in the transfer of the purchase money, in- 
stead of as it was in fact on the transfer of the stock two days be- 
fore, but it canriot be sustained in view of the actual issues. Glarion 
Bank v. Jones^ 88 ,U. S. 325, 22 L. Ed. 542; North v. House, Fed. 
Gas. No,.; 10,310; It is true thèse cases;, were decided under the act 
of 1867,. but the language of that act as to the rneasure of damages 
in casçs of preferential transfers is identical with the language of the 
présent law. , By adopting language that had been construed by the 
Suprême Gourt, it is to be presumed that Gongress adopted it with 
that construction ;in, mind; : If this wére not true, it would still be 
clear that if the transfer was an unlawful préférence the défendant 
was, in the language; of the statute, "bençfited thereby" to the full 



BROWN V. LEE . 817 

extent of the Jordan-Lucks note. Lucks, so far as it appears, was 
solvent, and it is quite clear that, if hé paid the note in whole or in 
part by an agreement made at the instance of the bankrupt, défend- 
ant was bound to indemnify fully Lucks against ail liability thereon, 
and there can be no doubt under the circumstances that, in the ab- 
sence of a préférence, Lucks was doomed to pay this note in whole 
or in part and Baskerville to make good his loss, and that, having 
done so, Jordan was, in turn, liable to Baskerville. It is not neces- 
sary to détermine in what exact légal class the relations between Jor- 
den and Baskerville placed them. The liability of Baskerville to in- 
demnify Lucks was absolute, and, if by means of a transfer of mer- 
chandise to défendant in unlawful préférence he was wholly released 
from this liability, he was in the very language of the statute "ben- 
efited thereby." See Kobusch v. Hand, 156 Fed. 660, 84 C. C. A. 
372, 18 L. R. A. (N. S.) 660; Swarts v. Siegel, 117 Ked. 13, 54 C. 
C. A. 399; Bartholow v. Bean, 85 U. S- 635, 2 L. Ed. 866. 

The court erred in directing a verdict for the défendant on the sec- 
ond count of the complaint, and its action is reversed, and the cause 
is remanded, with directions to grant a new trial. 



BROWN et al. v. DEK et al. 

(Circuit Court of Appeals, FlftJi Circuit, Deeeiuber 20, 1911. Reliearing: 
Denied .iaiiuary .50, 1912.) 

No. 2,159. 

1. Vendok and Puhchaseb (§ 58*) — Contbact to Coxvet — Breacii. 

Under a contract to convey land on making of a cash payment and' 
e-xeeution of certain notes, the covenants of the parties were Interdepend- 
ent, precinding the contract vendor from recovering damages for the pur- 
chaser's refusai to perform, where the former had no title to the land- 
to he eonveyed, he having merely an escrow agreement for delivery of 
title on part payment by him and exécution of notes for the balance. 

lEd. Note.- — For other ca.ses, see Vendor and Purcha.ser, Cent. Dig. § 
88 ; Dec. Dig. § 58.* 

Marketable title, see note to New York Life Ins. Co. v. Lord, 40 C. 
C. A. 592.] 

2. VeNDOB and PuRCItASER (§ 322*) CONTBACTS— ABILITY TO pEEFORM— BREACII 

BT VENDEE. ; 

Unless the contract vendor lias title to the land or certain means of 
proeuring it, he is not able and ready to perform a contract requiring: 
hUn to convey by warranty deed to the vendee, and he cannot reeover in. 
an action for breach of the contract by the vendee, vfho withdraws fronr 
the saœe. 

[Ed. Note.- — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
944-947; Dec. Dig. § 322.*J 

3. Vendob and Pubctiaser (§ 322*) — Contract— Bbeach by Vendée. 

Where contract vendor bas not means of obtaining title to the land he 
contractèd to convey, he cannot supply the defleiency, In an action for 
breach of thé contract by the vendee, by évidence that, tf the vendee had 
made a cash payment, the vendor would hâve then been able to obtain 

"por otber cases see same topic & S ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 52 
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i.title, vhere the vendee, was not requij-ea to make the payment untll he 
recelyed title from tfte vendor. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
g44:.947 ; Dec. Dig. § 32i2.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. , ' 

Suit by R. M. Lee and another against E. F. Brown and another. 
Judgment for complainants, and défendants bring error^ Reversed 
and remanded. 

This action was brought by the défendants in error against the 
plaintiffs in error for a breach of the following contract : 

"This contract and agreement for ttie purehase and sale of certain lands 
lying and being situate In Howard county, Ark., and other lots and parcels 
of land aiid town lots lying and being situate in Canyon City, Tex., made 
and enteïéd Into by and between R. M. Lee, party of the flrst part, and E. F. 
Brown, party of the second part, witnesseth: That the said B. INL Lee here- 
by contracts and agrées to sell unto the said E. F. Brown, and to convey to 
hlm by déed with eovenants of warranty within 60 days f rom the date of 
this Contract the following described lands (we omit description), contain- 
ing 1,562% acres, lying apd being sltuated in Howard county, Ark. And 
the said E. F. Brown, party of thé second part, hereby contracts and agrées 
to pay for said lands the sum of twelve thousand dollars, to be paid at the 
tlmes and In the manner as foUows: Thirty-five hundred dollars ta cash, 
two thousand dollars in lands and lots sltuated in Canyon City, Texas, and 
the balance of slxty-flve hundred dollars to be evidenced by four promlssory 
notes of even date with said deed, due and payable as follows : One note for 
$2,000 diVe 12 months after date; one note for $500 due 18 months after date, 
one note for $2,000 due 24 inonths after date, and one note for $2,000 due 
36 months after date, ail bearing Interest from date at the rate of eight per 
cent, per annum, the pay or having the right to pay off said notes or any of 
them at any time before tlhey ,shall severally fall due if he so désires. And 
It.is understood and agreed that the property put In as a part of the purehase 
money of the. alwve-descrlbed lands Is ànçi shall be deseribed as follows: A. 
E. Brown, f ather of the party of the second part, at the same time of the 
exécution of the deed to the above-described lànias Is to convey by warranty 
deed to E. M,, Lee and H. A. Foraythe, the ïollowing lots and town lots in 
Oanyon„City, PandaU county, Tex., to wit: The north half of block 13, Vic- 
toria addition. AU of block 7, Lalr additioîi, and the north half of block 8, 
Lalr addition, the same cOnlprislng ïn ail 24 lots, éach being of the dimen- 
sion of or about 50 ft.xlSO ft., for the agreed and stipulàted priée of $4,000, 
$2,000 of whieh is alreàdy as stated to be put in as purehase money on the 
lands aforesaid and for the balance of $2,000 purehase money, the said R. 
M. Lee and H. A,., Forsythe is to exécute a deed of trust on said lots so con- 
veyed to them to secure thelr promisso'ry note to A. B. Brown, due and 
payable on pr before 12 months after date, It Is understood and agreed that 
on the lots In Canyon Olty, Tex., thete are now three houses, and When the 
deed is madèto thèse lotd, the grantbr, A. E. Brown, is hereby bound by 
the party ofthe second part to tum over thèse houses to the grantees in good 
repair. It Is tinderstood and agi-eed thàt tbe grantors of the several tracts 
and parcels of land provlded for in this contract, shall fumlsh to the gran- 
tees a complète abstract ofntitle.to the several tracts of land and town lots, 
and the same shall be conveyed by warranty deeds. Said abstraets of title 
shall be submitted to and approved by some compétent lawyer or land mau 
before accepteid'by the several grantees. It is further- agreed that the party 
of' the flrst'part' shall déliter and tum over tO the party of the second part 
the laridg: agreed to be deeded to the party. of the second paart, free from ail 
rights for salei of tlmber made to other parties or for any. other purposes. In 
other words, the party of the second part is to take said lands free from ail 

•l'or otber cases ses same toplc & § numbbb in Dec. &Am. Pigs. X907 todate^ & Rep'r Indexes 
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IncumBrances. It Is further understood anfl agreed that E. F. Brown shall 
deposlt hls note for $200, and R. M. Liée and H. A. Forsythe shall deposit 
thelr note for $100 each, due and payable 70 days after date, and bearlng in- 
terest from maturity untll paid at the rate of 10% per annum, to blnd this 
trade, and If paid then, thelr several notes are to be credlted with sald sum. 
Said notes are to be left in escrow wlth the Farmers Bank of Washington 
until after the expiration of the said 70 days, then to be turned over to the 
parties justly entltled to the possession of the same. 

"Thls contraet Is made In duplicate, each of the eontractlng parties re- 
tainlng a copy of the same, and It is novy slgned, sealed and dellvered In 
duplicate at the Farmers Aa.uk of Washington on thls the lOth day of Feb- 
ruary, A. D. 1908. [Seal.] R. M. Lee, Party of the First Part. 

"[Seal.] E. F. Brown, Party of the Second Part." 

The court directed a verdict for the plaintififs (défendants in error), and 
that rullng ralses the only question that it Is necessary to consider. The 
facts, so far as they are pertinent to the décision, are stated in the opinion. 

C. B. Reeder, for plaintifFs in error. 

S. H. Madden and W. H. Kimbrough (Madden, Trulove & Kim- 
brough and Sain & Sain, on the brief), for défendants in error. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, 
District Judge. 

SHELBY, Circuit Judge (after stating the facts as above). This 
is an action for damages for breach of a written executory contraet 
of sale brought by the vendor and others against the vendee and an- 
other. The contraet, in brief, is an agreement by R. M. Lee to convey 
1,562% acres of land situated in Arkansas to E. F. Brown, for which 
E. F. Brown agrées to pay Lee $12,000, as follows: $3,500 in cash, 
$2,000 in lands situated in Texas, . and the balance to be secured by 
four notes — one for $2,000 due 12 months after date, one for $500 
due 18 months after date, one for $2,000 due 24 months after date, 
and one for $2,000 due 36 months after date, ail bearing interest at 
8 per cent, per annum — Brown to hâve the right to pay the notes or 
any of them at any time before they severally become due if he so 
desires. The grantors were to furnish the grantees abstracts of title, 
and the conveyances were to be warranty deeds. The agreement pro- 
vides that Lee shall "deliver" to Brown the Arkansas lands "free 
from ail rights for sale of timber made to other parties or for any 
other purposes." 

At the time the contraet was made it Mfas known that the title to the 
Arkansas lands was in four persons named Barefield, one of whom 
was a minor. It was understood by the parties that Lee was to ob- 
tain a good title from the Barefields and convey the same to Brown. 
After the time for completing the sale had been extended at Brown's 
request, Brown, after much correspondence, refused to make the 
purchase, writing to Lee's attorney October 7, 1908, a plain refusai, 
saying that the "trade is oS; this is final." The refusai was based 
on the alleged ground that there were încûmbrances on the Arkansas 
lands. Much of the conflicting évidence and many of the conflicting 
contentions in the case relate to the questions whether or not incum- 
brances really existed, and whether or not the Barefields, one of them 
being a minor, could make to Lee a good title, or a title that would 
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enable Lee to corhply 'with his contract with 'Brown. But the vîew 
wç take of the casé, m'akes it' unnecèssary to consider and décide thè 
gr^vp. questions raised'by the évidence 'relating to' tj^^se^çdntëhtjori;^. 
We are of the opinion that the case may be decided on éyîdence. about 
which there is n^ dispute or confiict. 

After'Brown' refused to perform the contract this action was 
brpught. The plaintifïs' pétition recites the material parts of the con- 
tract, artd allèges the breach by the refusai of Brown to complète the 
purchase, averring that the plaintiffs "hâve ever been and still are 
ready, willing,, and able, and that they hâve offered and tendered to 
the, défendants complète and perfect performance of ail obligations, 
covienants, and requireipents contained in said, contract to be per- 
formed by them. * * * " The answer of the défendants denied 
the material averments of the pétition. 

, [1] Lee, the vendor named in the agreement, never at any time had 
title tq the land. He was to obtain title from the Barefîelds, under an 
agreement with them, for $9,000, and his profit was to be the différence 
between such sum and the larger amount of $12,000 for which he 
agreed to sell the lands to Brown. The controlling fact in the case, 
about which there is no controvery, is that Lee never obtained such 
title, and was never in a position to be certainly able fo obtain it. A 
deed was executed by the Barefields to him and placed in the hands 
of a third party, but it was not to be delivered to him till he paid in 
Cash $3,000 of the purchase money and secured the remainder — $6,000 
I — ^by his notes. His own testimony is to the eflfect that he never paid 
the cash and never received the deed conveying the title to him, and 
that he did not hâve the money tb make the cash payment. His évi- 
dence and his correspondence with Brown show that he depended on 
Brown to make the cash payaient on the contract hère sued on so 
that he could use the money to complète the purchase from the Bare- 
fields. 

The covenant of Brown to pay to Lee $3,500 in cash and the cove- 
nant of Lee tô convey an unincumbered title to the lands to Brown are 
dépendent covenants. Brown had no right to demand the conveyance 
from Lee before he had paid the $3,500, and certainly Lee had no 
right to demand of Brown the payment of the $3,500 before he was 
able to çpnvey the title to him. Bank of Columbia v. Hagner, 1 Pet. 
455, 7 L. Ëd.' 219. A différent construction of such contracts might 
lead to the gréàtest injustice, for a purchaser, to avoid a breach of 
his contract, might be forced to pay the purchase money and yet fail 
to obtain the property for which he had paid it. The delivery'of the 
deed and the payment of the purchase money in such contracts are 
to be concurrent acts. Brown v. Davis, 138 Mass. 458; 1 Warvelle 
on Vendors, p. 419, § 7. The seller is not required to part with his 
property without receiving the considération and the purchaser is 
not required to part with his money without receiving the title to the 
land. It follows that, when the, vendor wishes to recover for an al- 
leged breach of the contract by the vendee, he must allège and prove 
an actual performance of the agreement on his part, or, in cases where 
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he lias not performed, it must be alleged and proved that he is ready, 
willing, and able to perform. 

[2] Ùnless the vendor bas the title to the land or the certain means 
of procuring it, he is not ready. and able to perform a contract requir- 
ing him to convey it by warranty deed to the vendee, and he cannot, 
therefore, recover in an action for damages for a breach of the con- 
tract bv the vendee, who withdraws from the contract. Gray v. 
Smith, 83 Fed. 824, 28 C. C. A. 168; Héron v. Hoffner, 3 Rawle (Pa.) 
393; Forrer v. Nash, 35 Beay. 167, 55 Eng. Rep. 858; Brevver v. 
Broadwood, 22 Chan. Div. 105 : Townshend v. Goodfellow, 40 Minn. 
312, 41 N. W. 1056, 3 L. R. A. 739, 12 Arn. St. Rep. 736; Bigler v. 
Morgan, 77 N. Y. 312; Eddy v. Davis, 116 N. Y. 247, 22 N. E. 362; 
Everson v. Kirtland, 4 Paige (N. Y.) 628, 27 Am. Dec. 91 ; Smith 
V. Lamb, 26 111. 396, 79 Am. Dec. 381 ; Richards v. Allen, 17 Me. 296; 
2 Warvelle on Vendors, p. 948, § 7. 

Lee, the vendor, contends that the proof shows that the Barefields 
had executed to him a deed conveying a good, unincumbered title, 
and that the deed was so deposited that if Brown had complied witb 
his agreement he could and would hâve used the cash received from 
Brown to hâve paid the Barefields, and that he would hâve then been 
able to make a proper deed to Brown. We waive the considération 
of Brown's contention that the title to Lee from the Barefields would 
hâve been defective if delivered to him. Conceding that it would bave 
been good, Lee's right to recover would dépend on his right to require 
Brown to advance the money with which he would obtain the title 
from the Barefields. Brown had not contracted to do this. By his 
contract he was to pay thé purchase money concurrently with his re- 
ceipt of the ^Mç. from Leê. 

[3] In Gray v. Smith, supra, when that case was tried in the Circuit 
Court before Mr. Justice McKenna, then Circuit Judge (76 Fed. 525, 
534), the plaintifif, to show that he was able to perform his contract 
to convey, relied on proof of what he was to receive from the other 
party to the contract. But the court held that efficient ability to per- 
form the obligations of the contract must actually exist ind'ependent 
of the other party to the contract. Actions for the refusai of a party 
to complète the sale of goods or merchandise are governed mainly by 
the same rules that are applicable to land sales. 2 Warvelle on Ven- 
dors, p. 962. In McGehee v. HiU, 4 Port. (Ala.) 170, 29 Am. Dec. 277, 
it was held that a party to prove his readiness and ability to perform 
a contract for the sale of personal property could not rely on the crédit 
he would obtain by the other party's complying with his part of it. 
It wai required that he should be able to perform indépendant of the 
other party. The same ruling is made in Grandv v. McCleese 47 jV 
C. 142. _ ' 

We are of the opinion that the plaintifïs in the court below were 
not entitled to recover, and that the court erred in directing the ver- 
dict for the plaintifïs. 

Reversed and remanded. 
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YOUNG'S MARKET CO. v. PIONEER PRODUCE CO. 
(Circuit Court of Appeals, Eighth Circuit. Deceuiber 6, 1911.) 

No. 3,545. 

Sales (§ 22*) — Contract— Offer and Acceftance. 

Défendant authorlzed a produce broVœr to sell "five cars storage packed 
eggs. Shipment prier Aprll 16tb." The broker sold the eggs as "fancy 
storage packed" for shipment April 15th, and required that they should 
be chllled at a flxed température never béfore nieutiQned ; that the cars 
should be iced to their full capaeity, whether necessary or not ; and that 
the cases should be racked. Held, that the acceptanoe was not in th,e 
terms df the offer, and that there was no contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 39-43; Dec. Dig. 
■ §22,*] 

In Eiror to the Circuit Court of the United States for the District 
of Kansîis. 

Actïèil by Young's Market Company against the Pioneer Produce 
Company; Judgment' fOr défendant, and plaintiff brings error. Af- 
firraed, ' 

Ci W.;_Wright (J. Mack Love, G. H. Buckman, and S. C. Bloss, on 
the.briçf.),, for plaintiff in erron. . ^ , 

S^ S. ^initti, G. W. Hurd, and Arthur 'Hurd, for défendant in error. 

.Bèfdre-HOOK and SMITH, Circuit Judges, and MARSHALL, 
District Judge. < ; ,; 

SMITH, Circuit Jjidge. The pla.inti:6E is engaged/în the gênerai 
produçe business at Lqs. Angeles, Cal., and the défendant is engaged 
in the same business at Abilene, Kan. C'. T. Well? is a produce bro- 
ker at Los Angeles. T)ie pétition is in two coifnts. In the first it 
is sought to recover daixiages for f ^ilure to delivèr five cars of eggs 
which it is claimed défendant contractpd' to sell plaintiH. The second 
count is for commissions, on' said sale .^Ikged to hâve been earned by 
saifl C. T. \yells, the claim for which has been assigned to plaintiff. 
A demurrer ,was fîled to the pétition and sustained, and plaintifï 
elected, to stand on jts pétition, refused to plead over, and thereupon 
its action was dismissed, and the plaintiff has brought the case hère 
on error. There is but one question in the case, and that is whether 
the correspondence which passed between the parties named consti- 
tuted a contract between plaintiff and défendant. The correspondence 
is as f o'dows : 

Telegram. 

"Abilene, Kansas, Mar. 16th, 1909. 

"C. T. Wells, Los Angeles, Calif. OfCer five cars storage packed eggs. 
Shipment prior April sixteenth, flve twenty five, track, Abilene, including 
brokerage^ l'ioneer Produce Co." 

Telegram. 

"Los Angeles, Cal., March 17, 1909. 

"Pioneer Produce Co., Abilene, Kansas. Sold Youngs Market two cars 
seventeen half, give option balance until two o'clock to-morrow, shipment bé- 
fore April fifteenth ; fancy storage packed. C. T. Wells." 

•For other casea see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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Telegram. 

"Los Angeles, Oallf., 3/18/1909. 
"Pioneer Produee Co., Abilene, Kansas. Young's aiarket Company took 
the other three cars at flve twenty-flve, making the flve offered your wlre, 
slxteenth, conditions same to govern. What priée flve more, shipment be- 
fore April 15th, includlng brokerage. C. T. Wells." 

Letter. 

"No. 433 South Main Street, 

"Los Angeles, Oalif., March 22nd, 1909. 
"The Pioneer Produce Company, Abilene, Kansas— Gentlemen: The flve 
cars of eggs whlch I sold to the Young's Market Company of this elty at 
$5.25, track Abilene, are to be fancy storage packed and to be shipped prior 
to April 15th. It is understood that thèse eggs are to be chilled at a tem- 
pérature between 36 and 40 before being loaded into refrigerator cars, which 
are to be iced to full capacity, and also racked. If the weather is not too 
warm the consignée does not thlnk it will be necessary to bave cars re-iced 
in transit, as they will come via Santa Fé, and if properly iced by you that 
they should come through in good condition, Draw draft, billiiig attached. 
The re-lcing charge in transit bas been raised and is very expensive, and 
thèse peoi)le want to avoid this charge if they possibly can, without Inter- 
fering with the quallty of the eggs. They are heavy handlers of Kansas 
eggs, and no doubt will use several cars of your stock during the season. I 
hâve represented that your eggs were being one of the best packed in Kan- 
sas, and coming from the northern section they should show up mighty 
fine. Thèse are the flve cars offered your wlre 16th, accepted in my wires 
17th and 18th. 

"Yours very truly. C. T. Wells, for Pioneer Produce Co. 

"Accepted: Young's Market Company, by P. M. ïoung." 

Letter. 

"Abilene, Kansas, March 27th, 1909. 
"C. T. Wells, Los Angeles, Cal.— Dear Sir: Yours of the 22nd to hand and 
contents carefuUy noted. In regard to the eggs we offered you, we no- 
tice that you made it a point in your wire and letter always to make them 
read fancy storage packed. Now we never quoted fancy storage packed eggs, 
we aim to make a good storage pack, but we reallze that wlien we quote 
fancy storage packed eggs, it gives the party at the other end ail klnds of 
a chance to kick out, and this makes us slow to conflrm this sale, if you 
hâve offered him a fancy storage pack we only agrée to put up good, or- 
dinary packed eggs. Hoping you vt'ill write us more fully as to what Young's 
Market will expect, we are 

"Yours respectfully, Pioneer Produce Co., per J. S. Bngle." 

Telegrai . 

"Los Angeles, Cal., March 31st, 1909. 
",T. S. Engle, c/o Pioneer Produce Co., Abilene, Kansas. Yours twenty- 
seventh, Young's expect storage packed eggs slght draft lading attached, 
pay upon présentation. What prlce two cars, current receipts, wire. 

"0. T. Wells." 

This is ail the correspondençe relied on, and does not show any 
contract between the parties. The défendant authorized the broker, 
Wells, who was a,gent of both parties to offer five cars of eggs. The 
eggs were to be storage packed and to be shipped before April 16th. 
The télégraphie acceptance was of the same number of cars of fancy 
storage packed eggs, shipmerit to be made before April 15th. It is 
manifest that this was no acceptance at ail. One Who is offered stor- 
age packed eggs cannot accept by an ofïer to take fancy storage packed 
eggs. It is not an acceptance no matter what words may be other- 
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wise used if one receive an offer to sell merchandise to be shipped if 
he changes thè date of shipnlent. If he could change it one day he 
could change itany numberof days. There had, .therefore, been no 
acceptance of def ëndant's offer when Wells wrote the letter of March 
22d in which, in addition to demanding that the eggs should be f ancy 
storage packed instead of storage packed, and that they should be ship- 
ped one day sooner than offered, he ' f urther required that the eggs 
must beforë shipnient be chilled to a température between 36 and 40 
before loading, that thé cars should be iced to their full capacity, and 
that the cases of eggs be racked. Thus five separate and distinct 
things were required to be stipulated not contained in def ëndant's of- 
fer, namely : First, that the eggs should be f ancy storage packed in- 
ste.ad of storage packed; second, that they should be shipped before 
April 15th instead of lîefore April 16th; third, that they should be 
chilled at a fixed température never befpre mentioned; fourth, that 
the cars be iced to their full capacity whether necessary or not; and,, 
fifth, that the cases be râcked. 

Manifestly the parties were far from agreeing at that time. De- 
fendant wrote specially calling attention to the différence between 
storage packed and f ancy storage packed, and requesting Wells to 
Write more fully what Young's Market would expect, but did not say 
whether they would acquiesce in the other changes proposed in the 
offer. Then Wells did not write but telegraphed "Young's expect 
storage packed eggs." True, this was the language of the original 
offer, but in the meantime, the offer not having been accepted, the de- 
fendant had çhanged the offer to "good, ordinary packed eggs" as dis- 
tinguished from fancy packed eggs and then plaintiff sought to ac- 
cept in the terms of the original offer but that offer had been changed 
by défendant as it had a perfect right to do before acceptance. No 
attempt was mâde by plaintiff to arrive at any adjustment as to the 
other four proposed modifications of the offer. 

If there was a contract, what was it? Were shipments to be good,, 
ordinary packed eggs or some other kind? Were they to be shipped 
before April 15th or before April 16th? Were they to be chilled at 
a température between 36 a,nd 40 or not? Were the cars to be iced 
to their full capacity whether necessary or not? Were the cases ta 
be racked or not ? 

The answer to ail of. thèse questions is that no one can tell. 15 
that be true the correspondencé does not show a contract by offer 
and acceptance, and does not show that there was any definite meeting 
of the minds of the parties. The Circuit Court was right in su.stain- 
ing the demurrer to tl^e pétition. Minneapolis & St. Louis Railway 
Co. V. Columbus Rolling Mill, 119 U, S. 149, 7 Sup. Ct. 168, 30 L. ^d. 
376; Compania. Bilbaina v. Spanish-American Co., 146 U. S. 483, 13 
Sup, Ct. 143, 36 L.' Ed. 1054; James v. Darby, 100 Fed. 224, 40 C. 
C. rA. 341;.McNicol v.,New York Life Ins. Co., 149 Fed. 141, 79 C. 
C. A. 11; Baird v. Pratt, 148 Fed.; §25, 78 C. C. A. 515, 10 L. R. A,~ 
(N. S.) 1116; Stsrr & Co. "v. Galgate Ship Co., 68 Fed. 234, 15 C. 
C. A. 366;, Phénix Ins. Co. v. Schultz, 80 Fed. 337, 25 C. C. A. 453. 
A quite similar case to this is Brophiy v. Idaho Produce. & Provision 
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Co., 31 Mont. 279, 78 Pac. 493, which held that a proposition to sell 
10 cars of nice wliite potatoes, Peerless stock, is not accepted by an 
order for 10 cars of choice potatoes. 
The judgmènt is affiirmed. 



YOUNG V. LOWRT. 

(Circuit Court of Appeals, Tliird Circuit. January 25, 1012.) 

No. 71 (1,549). 

1. BiLLS A M) Notes (§ 525*) — ^Transfer— Bona Fide Pukcfiaser— Evidence. 

Evidence held to require a finding tliat claimant had purcliased cer- 
tain notes of the banlïrupt before matiirity, for value, and witliout no- 
tice that tliey represented losses in stock gambling transactions. 

[Ed. Note. — For otlier cases, see Bills and Notes, Cent. Dig. §§ 1832- 
1839 ; Dec. Dig. § 525.*] 

2. Courts (§ 34S*) — Fédéral Courts— Phaotioe—Burden of Proof. 

A person wbo takes negotiable paper before maturity and for value 
, is entitled to recover as against the maker in the fédéral courts, unless 
it is shown that, in the transaction by which title was acquired, the 
indorsee had knowledge of faets which would rentier the same invalld 
as against the maker, or was guilty of had faith, the burden of proving 
which is on the défendant. 

[iîd. Note.— For other cases, see Courts, Cent. Dig. § 922 ; Dec. Dig. § 
348.*] 

3. Courts (§ 348*) — Pbactice in FEDiaîAD Courts— Presumption— Burden of 

Phoof. 

The matter of presuniption and burden of proof belongs to the lavv 
of évidence ; and hence the fédéral courts inust détermine such ques- 
tions by application of the fédéral rules, whether sitting in bankruptcy 
or aduiinistering the law of the state by reason of diverse citizenship, 
etc. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 922; Dec. Dig. § 
348. *J 

Appeal from the District Court of the United States for the East- 
crn District of Pennsylvania. 

In the matter of the estate of William T. Hill, Noble G. Hill, and 
Ellen Hill, individually and as copartners trading as William Hill & 
Sons. From a judgmènt affirming a referee's order refusing to al- 
low the claim of Thomas W. Young as a creditor against the separate 
estate of Ellen Hill, for which Alfred Lowry was substituted trustée 
and filed objections, claimant appeals. Reversed. Claim allowed. 

William W. Porter (Porter, Foulkrod & McCuIlagh, on the brief), 
for appellant. 
John E. Sibble (George J. Edwards, Jr., on the brief), for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a judgmènt of the 
court below, affirming the order of a référée in bankruptcy, refusing 
to allow the claim of the appellant, as a creditor, fîled against the 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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separate estate of Ellen Hill, one of the bankrupts, for whose estate 
the appellee is substituted trustée. 

The firm of William H. Hill & Sons consisted of William J. Hill 
and Noble G. Hill, and their mother, Ellen Hill. Upon a voluntary 
pétition, the said firm and the members thereof, individually, were 
adjudged bankrupts on June 8, 1908. The pétition was signed and 
.sworn to on May 27, 1908. The individual schedules showed that 
William J. Hill and Noble G. Hill had not sufîîcient assets to pay their 
individual debts. The assets of Ellen Hill were sold, and the pro- 
ceeds of the sale amounted to about $17,000. For several years prior 
to 1907, Ellen Hill had given to her son-in-law, Robert S. Winsmore, 
who was connected with a brokerage firm in the city of New York, 
f unds with which to deal in stocks on her account. It appears that 
thèse stocks were ail,, or niost of them, bought on margin, from which 
profits were reaHzed from time to time, which were again reinvested 
in the same way, but eventually this dealing^ resulted in large losses, 
of which Winsmore says he from time to time informed his mother- 
in-law, Mrs. Hill, and that she made to him from time to time her 
promissofy notes for her Share of such losses. About the middle of 
March, 1908, two or three months before the pétition in bankruptcy 
was filed, the firm became embarrassed and eflforts were made to ob- 
tain an extension from their creditors. While the firm was making 
efforts to obtain funds to enable it to continue business, William J. 
Hill was informed, he says for the first time, by his brother-in-law, 
Winsmore, that he held the notes of Mrs. Hill for something over 
$20,000, and that upon returning to his home in Philadelphia, he in- 
quired of his mother about her dealings with Winsmore and was in- 
formed by her that she owed Winsmore $34,000, for which he held 
her notes. He then informed her that the afïairs of ' the firm were in 
bad shape, and that, owing to her large indebtedness on thèse notes, 
he thought it would be useless to make further efiforts to obtain an 
extension, and the voluntary proceedings in bankruptcy afterwards 
ensued. The notes of Mrs. Hill, held by Winsmore, were demand 
notes, and some time in April, 1908, Winsmore came to Philadelphia 
and learned something of the financial condition of the firm and then 
obtained from his mother-in-law three promissory notes, to take the 
place of the demand notes, each dated New York, May 5, 1908, pay- 
able at 30 Broad street, New York (Winsmore's place of business), 
for the aggregate sum of $34,000. 

[1] Thomas W. Young, the créditer appellant, is a brother of Mrs. 
Hill, and was a'bout 67 years Old at thé time he filed his proof of claim. 
He seems to hâve been on pleasant brotherly terms with his sister, and 
testifies that he thought she was fairly well to do after her husband's 
death, from her interest in' the firm, although he had had no confi- 
dences from her in that respect and had asked her no questions con- 
cerning her aflfairs. He testified that he received a letter, dated May 
15, 1908, while he was living in Washington, Fa., from Winsmore, 
Mrs. Hill's son-in-law, in which he, Winsmore, stated that he was 
the owner of three promissory notes made by Mrs. Hill, at 30, 60 
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and 90 days, aggregating $34,800; that he wished to dispose of them 
for cash or good securities that could be used as collatéral, and saying, 

"Do you désire to purchase them? If so, what would you give for them? 
I would sell them for a considérable discount and be wilUng to accept a 
small amount in cash and the balance in shares of the mlning property in 
which I know you are interested." 

Winsmore testifies that after he had learned on his visit to Phil- 
adelphia something of the financial embarrassment of the firm, he 
was willing to make a large discount in the sale of the notes, and that 
on that account he was caref ul to sell them without liability as an in- 
dorser. Upon receipt of this letter, Young testifies that he went to 
Philadelphia for the purpose of seeing his sister in référence to thèse 
notes. In his interview with her, he asked her if she had signed 
them and she replied that she had, but he did not ask her why she had 
given the notes, or anything in regard to the considération therefor. 

"AU the conversation that I can remember that took place at that tlme 
was that I simply asked her if she had given thèse notes, if that was her 
signature, and she told me it was. I do not know of anything else that took 
place." 

He says that afterwards he replied to Winsmore's letter, acknowl- 
edging its receipt and saying that he would give him $500 in cash and 
11,000 shares of mining stock. This offer was accepted by Wins- 
more, and the transaction was closed. Though thèse stocks were not 
listed, and there was no testimony as to a market value, Young him- 
self testified that the value of the stocks and cash given by him for 
the notes was $15,800. The stocks were mining stocks, and as such, 
in the sanguine belief of their owner, or of one who was willing to 
purchase them, might well be of great value. Such stocks are often 
bought — too often bought — on their spéculative value, but a spécula- 
tive value in such cases is not always an unreal value and is liable to 
turn any moment into a very substantial one. At ail events, there is 
no testimony to contradict in any wise that of Young, that they had 
a value to him of the amount stated, and that he parted with stocks 
which he believed to be worth that much in the purchase of the notes. 
We cannot say that the considération turned over to Winsmore for 
thèse notes was so utterly trifling as to bear upon its face the impress 
of fraud. If value is parted with in the purchase of negotiable paper, 
in good faith, and without notice of any infirmity therein, the title of 
the purchaser is not to be impugned by the mère fact that the value 
paid is disproportionate to the face value of the paper, provided that 
disproportion is not so great as, under the circumstances of the case, 
to raise the presumption of bad faith, and we are of opinion, after a 
careful examination of ail the facts disclosed by the record, that such 
a disproportion does not exist in this case. 

It having been affirmatively shown by the claimant, as holder of 
thèse notes, that he had parted with value for the same bef ore ma- 
turity, we bave carefully examined the record, in order to discover 
whether there is any sufficient évidence to show affirmatively and 
satisfactorily to the mind of the court that the claimant had knowl- 
edge, at the time he took thèse notes, of their alleged infirmity as be- 
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tweén "the makér and the payée. Young himself testifies fuUy in this 
regard, and dénies thathiehad any.sueh knqvvjçidge, or that he ever 
kneWf thet, nature of t;he,.transactiong het,\yeen his^ .sister and lier son-in- 
law, out of wliich the indebtedness represented by thèse notes grew. 
Thèrè is no 'direct évidence contradicting him in this statement, and 
we do not find any facts or circumstartées which otherwise impeach 
liis testimôny, The mère f aot that he consulted a lawyer in Washing- 
ton, Pa., beiorfii going to Philadelphia to see his sister in regard to 
the notes, .does not alone nor with the other facts in the case, as_ shown 
by;the record, snstain the burdenof proof imposed upon the assailant 
of his goodifaith in this respect. 

[2] There was errer, as we conceive it, in the position of the court 
below, that" in accôrdance with the law of New York or of . Pennsyl- 
vania, 'theiburdèn. of proof was placed upon Young to show that, 
thougli he hàd paid value for those notes bef ore maturity, he had 
taken them without notice of the infîrmity that attached to them. 
The learned judge said in his opinion: 

"I shall assume that a holder in due course of a note given for a gambling 
debt may recover tlie fiill amount thereof against the maker, although there 
are sqme décisions to the contrary (Crawford, Negotiable Instruments Act 
[3d Ed.] pp. 71-74) ; but It seem^ clear that even where he may thus recover 
he must afflritiatively prove thàt - he holds in due course, as soon as it bas 
been sliown that the title of any person who has negotiated the instrument 
was détective. Therefore, since Winsmore's title was undoubtedly shown to 
be détective, either of thèse statûtes expressly shifts the burden of proof to 
Young ; and this is so plain that no argument is necessary. Bank v. Hoff- 
man, 229 Pa. 482 [78 Atl. 1002]. See also Vosburgh v. Diefendorf (1890) 119 
N. y. 357 [23 N. E. 801, 16 Am. St. Uep. 836].; Bank v. Diefendorf (1890) 
123 N. Y. 191 [25 N. E. 402, 10 L. R. A. 676]." 

And the référée says : - 

"The conclusion is that the clalmant bas not proved that he Is a holder 
of thèse notes, in good faith and for value and without notice of any defect 
in the title." 

Neither the référée nor the District Judge was willing to find that 
actual bad faith on the part of Young, in' purchasing thèse notes, had 
been satisfactorily established. 

But this rule bî évidence as to the burden of proof is not the rule 
that obtains in the fédéral courts. That rule is well set forth in the 
opinion of the Supretue Court, in King v. Doane, 139 U. S. 166, 173, 
11 Sup. Ct. 465, 467 (35 L. Ed. 84). Mr. Justice Harlan, speaking for 
the court, says : 

"Whether he did çr did not give value, without such notice, is the vital 
question In the case.' And that question must be considered with référence 
to the established' rule, that if in an action by an indorsee against the naaker 
a negotiable note ig shown. to have been obtajned by fraud, the presumption, 
arising merely from the possession of the instrument, that the holder in 
good faith paid value is so far overcome that he eannot have Judgment 
unless It appears àfBrmatively from ail the évidence, whether produced by 
the one side or the other,- that he, in f act, purchased for value. Smith v. 
Sac County, 11 WfiU- 139, 148 [20 h. Ed. 102] ; Commisaioners y. Clark, 94 
U. S. 278, 285, [24, L. Ed. 59]; Stewart v. Lansing, 104 U. S. 505. 509 [26 
L.. Ed., 866]; Pana v. Bowler, 107 U. S. 529, -542^ [2 Sup. Ct. 704, 27 L. Ed. 
424]. In the case supposed he must show that he paid value. That fact 
being established,' he will be entitled to recover, unleas it is proved that he 
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purchased with acttial liotlee of defect In the title, or In bad falth,' implying 
gullty knowledge oi- will fui ignorance. Gôoûman v. Siinonds, 20 How. 343, 
S67 [15 L. Ed. 934]; Murrav v. Lardner, 2 Wall. 110. 121 [17 L. Ed. 857]; 
Hotchkiss V. National Bank, 21 Wall. 354. 3S9 [22 L. Ed. 64ô] ; New Orléans 
V. Montgomery, 95 U. S. 18 [24 L. Ed. 346]; Swift v. Smith, 102 U. S. 442, 
444 [20 L. Ed. 193]." , 

In Goodman v. Simonds, 20 How. 343, on page 366, 15 L. Ed. 934, 

there is this language of the Suprême Court: 

"But It Is a very différent matter when it is proposed to Impeaeh the title 
of a holder for value, by proof of any'facts and çireiinjstances ontslde ,of the 
instrument itself. He is then to be atfected, if at alj, by what bas çecurred 
betweeri biher parties, and he may well claim an exemption from any con- 
séquences flowing from their acts, unless it be flrst sbb*n that hehad knbwl- 
edge of such f acts and cireumstances at the time the : transf er was made. 
Nothing less than proof of knowledgeof such facts and cireumstances can 
meet the exigeneies of such a défense ; else the proposition as stated is not 
true, that a party who acquires commercial paper in the usual course of 
business, for value and without notice of any defect in the title, may hold 
It free of ail equities between the antécédent parties to the instrument." 

Proof, and not merely suspicious facts, is required in order to im- 
peaeh the title of the holder of negotiable paper, acquired for value 
and before maturity. 

In Swift V. Smith, 102 U. S. 442, 444, 26 L. Ed. 193, the Suprême 
Court say: 

"One who purchases such paper from another, who Is apparently the own- 
er, giving a considération for it, obtains a good title, though he may know 
facts and cireumstances that cause him to suspect, or would cause one of 
ordlnary prudence to suspect, that the person from whom he obtained it 
had no Interest in it, or authorlty to use it for his own benefit, and though 
by ordinary diligence he could hâve ascertained those facts. He caa lose his 
right only by actual notice or bad faith." 

And in Hotchkiss v. National Bank, 21 Wall. 354, 359, 22 L. Ed. 
645: 

"The law is well settled that a party who takes negotiable paper before 
due for a valuable considération, without knowledge of any defect of title, 
in good faith, can hold it against ail tbe world. A suspicion that there 
Is a defect of title in the holder, or a knowledge of cireumstances that might 
excite such suspicion in tbe mind of a cautious person, or even gross nég- 
ligence at the tiiîie, will not defeat the title of t'ae purchaser. The resuit 
can be produced only by bad faith, which implies guilty knowledge or will- 
ful ignorance, and the bnrden of proof lies on the assailant of the title. It 
was so expressly held by this court In Murray v. Lardner, 2 Wall. 110 [17 
L. Ed. 857]. See aiso Goodman v. Simonds, 20 How. 343 [15 L. Ed. 934], 
where Mr. Justice Swayne examined the leading authorities on the subject 
and gave the conclusion we hâve stated." 

This language is almost an exact répétition of the language used in 
Murray V. Lardner, 2 Wall. 121, 17 L. Ed. 857, which is referred 
to by Mr. Justice Field in the opinion we hâve just quoted. The rule 
of évidence .in the fédéral courts, to which we hâve just referred, is 
well stated by the Circuit Court of Appeals for the Ninth Circuitj.in 
the case of First National Bank v. Moore, 148 Fed. 953, 78 C. C. A. 
581, as folio ws: 

"Butin the fédéral courts, It may now be considered as the settled rule, 
that a person who takes negotiable paper before maturity for value Is en» 
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tltled to recover as a&alnst the maker, unless it is shown that, In the trans- 
action by whlch title.was acqulred, the Indorsee had knowledge o( facts 
whlch WQuld render the same Invalid as against the maker, or was guilty ot 
bad faitb, and the burden of provlng sucb knowledge or bad falth lies on 
the défendant." 

[3] This whole matter of presumption and burden of proof be- 
longs to the law of évidence. It is the law of the forum and must gov- 
ern even where a fédéral court by reason of diverse citizenship, is 
administering the law of a state, and not as hère administering the 
rights of parties under the fédéral bankrupt law. It is therefore on 
the ground that the court below, as well as this court, is bound by 
the rlilçs of évidence obtaining, ip fédéral courts, that we find the 
court below was in error in imposing upon Thomas W. Young, the 
claimant on thèse notes, the burden of affirmatively showing that he 
was w:ithoùt knowledge or notice of the infirmity attachirig thereto 
at tjie time that he acquired them for value and before maturity. On 
the contrary, we hold that the burden was placed upon the trustée or 
creditors who assailed Young's title to the notes, to prove affirma- 
tively and Satisfactorily that he had notice at the time of his purchase 
of the iùfirmity that attached to the making of the notes. 

For thèse reasons, we think the judgment of the court belOw should 
be i*evèrsed, and thé claim of the appellant against the bankrupt estate 
should be allowed. 



In re KELLAR et aL 
In re CLAÎ. 
(Circuit Court of Appeals, First Circuit. January 26, 1912.) 
' ' ' ■ ■ No. 940. 

1. Bankruptct (§ 126*) — "Trustée" — Sélection— Power of Référée. 

One elected to be trustée in bankrùptcy does not become a "trustée" 
in fact until approval by the référée or Judse of the sélection : and Gen- 
eralOtder xlii (89 Fed. vil, 32 C. C. A. xvii), whlch makes a trustée re- 
naovable by a judge only, does not prevent an appolntment by the réf- 
érée, on his disapproval of the credltbrs' cholce and their neglect or re- 
fusai to make another choice. 

[Ed. Notç. — For other cases, eee Bankrùptcy, Dec. Dlg. § 126.* 
For other définitions, see Words and Phrases, vol. 8, pp. 712S-7133, 
7822.] 

2. Bankruptct (§ 126*)-^Trustee— Appointment— Revikw. 

in revlewing an order of a référée in bankrùptcy as to a trustée se- 
lected by th'e creditors, -the District Judge Is not conflned to the ref- 
ereé's certificate. and can, under Bankr. Act July 1, 1898, c. 541, § 2 
(10), 30 Stat. 545 (U. S. Comp. St 1901, p. 3421), conslder any point 
presented by the record. 

[Ed. Note.— For other cases, see Bankrùptcy, Dec. Dlg, | 126.*] 

8. BankruPtot (i 120*) — Trustée — ^DisQuALinùATioNS. 

. A référée la: bankrùptcy properly f efused to approve sélection of bank- 

rupt's çommon-law assignée as trustée, the assignment being the act of 
bankrùptcy relied on by the petitionlng creditors, and the assignée hav- 

•For otber cases aee lame topic & J nvmbeb Iv Oee. & Axa. Dlga. 1907 to date, & Eep'r Indexes 
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Ing an nnseftled account and a clalm for hls services; and It was proper 
to dlsapprove sélection of a member of a law flrm whlch appeared be- 
fore the référée as the asslgnee's counsel. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 185; Dec. 
Dlg. § 120.*] 

Pétition to Revise Proceedings of the District Court of the United 
States for the District of Massachusetts. 

In the matter of Ira M. Clay, bankrupt. Pétition by George K. 
Kellar and others to review the appointment of a trustée. Pétition 
dismissed, and appointment affirmed. 

Oscar Storer (Stebbins, Storer & Burbank, on the brief), for pe- 
titioners. 

Albert S. Woodman (Wilham C. Rogers, Robert T. Whitehouse, 
and Woodman & Whitehouse, on the brief), for respondent. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This îs a pétition of George K. Kellar 
and others, to revise in matter of law the proceedings of the District 
Court in référence to the appointment of William C. Rogers as trus- 
tée. 

By decree of April 3, 1911, the District Judge affirmed the order 
of the référée appointirig William C. Rogers trustée. 

The order of the référée stated that at the adjourned first meeting 
of creditors the majority "made a choice of a trustée of said bank- 
rupt's estate, who was declared incompétent, and, there being no other 
choice, therefore I do appoint William C. Rogers," etc., "as trustée," 
etc. 

The certificate of the référée to the judge contained the following 
statement : 

"On the lOth day of March, at an adjourned flrst meeting of creditors, 
a vote was presented by a majority in value and number of creditors for 
one Joseph C. Atklnson ; but, upon objections by various other creditors, X 
refused, for reasons which appeared to me good and sufflcient, to approve 
said choice of creditors. I thereupon gave Mr. Storer, counsel for the cred- 
itors votlng for Mr. Atlîinson, and ail other creditors présent, represented 
by Wllliaiii B. Sullivan, Esq., Howard Stockton, Jr., Arthur F. Breed, Esq.. 
\V. V. Taylor, Esq., Julius Nelson, Esq., and John M. Kendrlcksen, Esq., aii 
opportunity to agrée upon a trustée. After a conférence was held, Mr. 
Storer suggested the name of bis partner, Charles H. Stebbins, Esq., whp 
was also objected to, and whiçh suggestion, therefore, I rejected, for the 
reasons governing me In my action in relation to Mr. Atklnson ; and, no oth- 
er vote having been presented, I thereupon appointed William C. Rogers, 
Esq., trustée, who quallfied on the following day. 

"On Mareh 13, 1911, three days after the time for votlng had explred, 
to which tlme the meeting had not been adjourned, an alleged vote was 
filed In behalf of Mr. Stebbins. I aip of the opinion, therefore, that there is 
no order or refusai to approve of the référée on record from which thèse 
petltloners are entltled to a review; Mr. Atkinson having appeared before 
me ànd stated that he deslred no action taken on any pétition for review in 
Bis behalf." 

•For otlier cases see same toplc & i ncmbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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We do nôt find it neçessary to pass upon the question of tHe suf- 
■ficiency of thîs' cërtificate alone to justiîy the District Çfîiurt in affirm- 
jrig the referee's order appointing Mr. Rogers as trustée, since the 
case was disposed of by the Distritt Judge upbn mafters df record 
which supply any deficiencies in the referee's certificat'e. 

'[IJThe petitioner contends that under the ; provision of General 
Order xiii (89 Fed. vii, 32 C. C. A. xvii) the trustée "shall be remova- 
bl^ by thé judge only" ; the référée has no power except to approve or 
disapprove and report to the judge; that if creditors insjst upon their 
choice he is without power to order a new élection when he* disap- 
proves the creditors' appointment, no matter how good his reasons 
for disapproving mây be. 

In re Hare (D. C.) 119 Fed. 246, seems to give suppçrt to the pe- 
titioner's contention. We cannot, however, assent to tlîe proposition 
that a trustee-elect is a trustée in fact, without the âpproval of référée 
or judge, but are of the opinion that uptil guch approyal there is still 
a vacancy in the office of trustée. In re Lewensohn (t). C.) 98 Fed. 
576. 

The contention that the referee's disapproval of the creditors' 
choice is in effect a renioval of a trustée is, in our opinion, errone- 
ous. The disapproval brings upon the record the failure of a con- 
dition précèdent that must be met before the office of trustée is filled. 
The limitation of the power of removal to the judge is applicable 
only when the trustée has been elected and approved, and is inappli- 
cable tp a person who has not received an appointment evidenced by 
record of âpproval as well as of élection by the creditors. 

We are of the opinion that no restriction can be found, in the pro- 
vision that a trustée "shall be removable by the judge only," of thé 
right ôf thé référée, upon his disapproval of a first choice of creditors, 
tQ call for another choice, and to appoint in case the creditors neglect 
or refusé to make such choice. 

We are of the opinion that the appointment of Mr. Rogers by the 
référée, approved by the District Judge, should not be vacated by 
reason of any lack of légal authority of the référée to make an ap^ 
pointment, upon the neglect or failure of the creditors to choose a 
person approved by the référée. 

[2,3] The only objection to this appointment that needs further 
considération is that there was error in not appointing a person chosen 
by the creditors. 

While the referee's cërtificate set forth no reasons for his disap- 
proval, the District Judge, in reviewing his order, was not confined 
to this cërtificate, and was at liberty under section 2 (10) to consider 
any point prèsehted by the record. In re Pettingill & Co., 137 Fed; 
840, 70 C. G. A. 338 (C. G. A., Ist Gircuit); In re Samuel Wilde's 
Sons, 144 Fed. 972, 75 G. 'G. A. 601 (G. G. A., 2d Gircuit); Gollier 
on Bankruptcy (8th Ed.) p. 505. 

The fact^ disclosed by the record afford a sufficient ground to 
justify the disapproval of the creditors' first choicie, Mr. Atkinson. 
Briefly stated, they are as follows: The creditors' pétition allèges 
as the, only. act of bankruptcy a common-law assignment to Mr. At- 



IN RE KELLAR 



fe33 



kinsbn. Mr. Atkinson vvas the bankrupt's assignée, and from an 
account filed by him, and then still unsettled, it appears that he 
had conducted the bankrupt's business from January 28, 1911, to Feb- 
ruary 25, 1911. It further appears that he asked the allowance of 
fées for his services as assignée, and that his appointment was ob- 
jected to by creditors. The question of the value of his services to 
the bankrupt's estate was still open, and the matter of allovvances dé- 
pendent upon this question. Randolph v. Scruggs, 190 U. S- 533, 23 
Sup. Ct. 710, 47 L. Ed. 1165. 

We think thèse facts alone are sufficient to justify the disapproval 
of Mr. Atkinson as trustée. The affirmation of the referee's order 
by the District Judge upon such facts was the proper exercise of a 
judicial discrétion, and was not error in point of law. 

The petitioner urges that an assignée selected by the bankrupt is 
not necessarily and at ail events disqualified to become a trustée in 
bankruptcy, citing In re Blue Ridge Packing Co. (D. C.) 125 Fed. 
619, and contends that, unless something else appears, his appoint- 
ment should be approved, even if objected to by a minority of cred- 
itors. 

While the fact that the person chosen by the creditors is the bank- 
rupt's assignée, vvhose accounts are unsettled, may not amount to an 
absolute disqualification in point of law, and while the choice of stich 
person by creditors, under spécial circumstances, may be properly ap- 
proved by the référée or judge, we are of the opinion that no spécial 
or additional circumstances are necessary to justify the disapproval 
of an assignée who is accountable to the bankrupt's estate. 

There is both a practical and a légal presumption against the propri- 
ety of such an appointment, for the reason that as assignée he is an 
accounting party to the estate, and as trustée will hâve to investigate 
his own account. In Williams on Bankruptcy (9th Ed.) p. 85, it is 
said : 

"It is a good objection tliat the trustée is an accounting party to the es- 
tate, and \Yill a.s tru.stee hâve to investigate Uis own account." 

The brief of the trustée cites in support of his contention upon this 
point : Remington on Bankruptcy, § 889 ; Stuyvesant Bank, 6 N. 
B. R. 272, Fed. Cas. No. 13,581 ; Williams on Bankruotcy (9th Ed., 
1908) 85; Baldwin on Bankruptcy (lOth Ed., 1910) 196; Griffith's 
Law of Bankruptcy (1867) 829; In re Mardon, 1 Q. B. (1896) 140; 
In re Martin, 21 Q. B. D. 29; In re Stovold, 6 MorreU's P.ankruptcy 
Reports, 7; Ex parte Miendell, 4 Deacon & Chitty's Eng. Bank. Rep. 
725 ; McFarlane v. Grieve, 10 Murray & Young, 551. 

It is further urged that, even if the disapproval of Mr. Atkinson's 
appointment was justified, the référée erred in himself appointing Mr. 
Rogers, but should hâve appointed Mr. Stebbins.- The record before 
us is insufficient to show the élection of Mr. Stebbins by the creditors. 
But, aside from this, we agrée with the conclusion of the District 
Judge that the référée was justified in declining to approve the sélec- 
tion of any member of a law firm which had recently appeared be- 
fore the référée as Mr. Atkinson's counsel in a matter involving Mr. 
192 F.— 53 
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Atkinson's doings as assignée. The objections to Mr. Atkinson were 
equally applicable to his counsel and to the law partner of his coun- 
sel. 

As the record fails to show that the creditors were deprived of a 
reasonable opportunity to make a further choice of a trustée, after 
the disapproval of Mr. Atkinson and the rejection of the suggestion 
of Mr. Stebbins, and as there was no claim that any other vote was 
desired or requested, we are of the opinion that the District Court 
was right in finding the référée justified in holding that after reason- 
able opportunity the creditors had failed to elect, and in himself ap- 
pointing Mr. Rogers. 

Let there be a decree dismissing the pétition for review and afifirm- 
ing the order of the District Court, with costs for the trustée in this 
court. 



In re JUDSON et al. 
(Circuit Court of Appeals, Second Circuit. January S, 1912.) 

No. 75. 

1. Bankéxjptcy (§ 148*) — EsTATE OF Banketjpt — Vestinq in Trustée — Time. 

Bankruptcy Act July 1, 1898, e. 541, § 70a, 30 Stat. 565 (U. S. Comp. 
St. 1901, p. 3451), pro vides that the trustée shall be vested wlth the title 
of the bankrupt as of the date he was adjudged a bankrupt to ail prop- 
erty whlch prlor to the fillng of the pétition he could by any means hâve 
transferred or whlch mlght hâve been levled on and sold under judiclal 
process agalnst hlm. Held that, whlle the trustee's tltle vests as of 
the date of the adjudication, such tltle is limlted to the property whlch 
belonged to the bankrupt at the tlme of fillng the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 148.*] 

2. Banketjpicy (§ 143*) — "Property"— Insdbancb Polioy. 

Bankruptcy Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (TJ. S. Comp. 
St. 1901, p. 3451), provides that, when a bankrupt shall hâve an In- 
surance policy whieh bas a cash surrender value, he may, wlthin 30 days 
after such value has been ascertained aud stated to the trustée by the 
Company Issuing the same, pay or secure to the trustée the sum so as- 
certained and stated, and continue to hold, own, and carry such poUcy 
free froni the clalms of the creditors partlclpatlng In the distribution of 
his property under the bankruptcy proceedlngs; otherwise the policy 
shall pass to the trustée as assetg. Held, that pollcles having a cash 
surrender value were governed by such provision, but that pollcies hav- 
ing no cash surrender value were net "property" withln the section, and, 
hence where a bankrupt commltted suicide after the fillng of an in- 
voluntary pétition, but before the adjudication, leaving Insurance pol- 
lcies, some of which had a small cash surrender value and others none, 
the bankrupt's executor was entitled to the proceeds of the i)olicies 
from the trustée on pa-ying to hlm the cash surrender value of the pol- 
lcies having such a value at the date of the fillng of the pétition. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of bankruptcy proceedings of Alfred M. Judson and 

•For other cases aeé same tooic & ! ncmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâezes 
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others, individually, etc. On pétition of A. Léo Everett, as trustée 
in bankruptcy, *^o turn over to the executor of the bankrupt Judson's 
will, the sum of $8,611.34, as the proceeds of certain policies of insur- 
ance on his life. Affirmed. 
See, also, 188 Fed. 702. 

The followlng facts appear upon the record: 

On December 17, 1910, an involuntary pétition In bankruptcy was flled 
agalnst said Judson and other members of his flrm. 

On December 23, 1910, said Judson entered a notice of his appearance In 
the bankruptcy proceedlngs. 

On January 4, 1911, said Judson committed suicide. 

On January 9, 1911, the flrm and ail its members were adjudicated bank- 
rupts. 

On February 9, 1911, a trustée In bankruptcy was elected. 

Prlor to the fliing of the Involuntary pétition said Judson had three In- 
surance policies upon his llfe whlch continued In force untll his decease. 
The trustée has collected the amounts due upon thèse policies and the ques- 
tion to be determlned upon this pétition for revision Is whether such moneys 
belong to the trustée in bankruptcy or to said Judson's Personal représenta- 
tives. Two of the policies had together a cash surrender value of $63.80 
at the tlme of fliing of the pétition In bankruptcy. The third polley had no 
cash surrender value. It Is conceded that the trustée Is entltled to said 
$63.80. 

Philbin, Beekman, Menken & Griscom (S. Stanwood Menken, 
Charles K. Beekman, and William C. Armstrong, of counsel), for peti- 
tioner. 

Bail & Ludiow (G. Ludlow, of counsel), for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] The 
first inquiry in this case should be one of time; the second, one of 
property. We should ascertain at the outset the time before which 
the property of a bankrupt becomes his creditors' and after which he 
is entitled to retain it as his own. Having fixed the date of cleavage 
it will then be for us to détermine the property which passed to the 
trustée in this case. And we shall find that the answers to both in- 
quiries dépend upon the interprétation to be placed upon a single pro- 
vision of the bankruptcy act.^ 

Referring to the language of the provision in question as shown 
in the footnote, it seems clear that a trustée in bankruptcy takes title 

1 "Section 70. a. The trustée of the estate of a bankrupt, * * • shall 
In turn be vested by opération of law with the title of the bankrupt, as of 
the date he was adjudged a bankrupt. * * * to ail * * • (5) prop- 
erty whleh prior to the fliing of the pétition he could by any means hâve 
transferred or vphich might hâve been levled upon and sold under Judiclal 
process agalnst him. Provided, that when any bankrupt shall hâve any In- 
surance pollcy vchlch has a cash surrender value payable to himself, his es- 
tate, or Personal représentatives, he may, wlthin thlrty days after the cash 
surrender value has been ascertained and stated to the trustée by the Com- 
pany Issuing the same, pay or secure to the trustée the sum so ascertained 
and stated and continue to hold, own and earry such poliey free from the 
clalms of the creditors participating In the distribution of his estate under 
the bankruptcy proceedlngs, otherwise the poliey shall pass to the trustée as 
assets," 
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ias'of the date of the adjndfcatiori/not td the property owned by the 
iiankrupt at that time, but to the property owned at the time of the 
.filing of the pétition. The trustee's titlè vests, it is true, as of the date 
of the adjudication, but the title which vests is Hmited to the property 
belonging to the bankrupt at tlie time of the commencement of the 
proceedings — the fihng of the pétition. The one date détermines 
when the title vests ; the other, the property to which the title vests. 
Property acquired by the bankrupt after the filing of the pétition is 
tiot— to lise the language of the act — property which "prior to the fil- 
ing of the pétition he could by any means bave traiisferred." We 
-think itclear that the time of the filing of the pétition in this case 
should be taken as the date of cleavage determining the property pass- 
ing to the trustée and through him to the creditors. 

' [2] Examining now into the situation of thèse lif e insurance polir 
cies at the time of the filing of the pétition in bankruptcy we find, as 
already stated, that two of them had a small, and one of them no, cash 
surrender value. The two policies having a cash surrender value 
corne within the express terms of the proviso of the statute and al- 
though the bankrupt died before making his élection, we think that 
his executor had the right to tender the cash surrender value to the 
trustée and became entitled to the benefit of the policies. 

But we do not place our décision with respect to thèse policies solely 
upon the ground that they had a trifling cash surrender value at the 
time of the filing of the pétition and so came expressly within the 
provision. We place it also upon a broader ground which applies 
likewise to the policy having no cash surrender value. We think that 
the statute in question clearly indicates an intention upon the part of 
Congress to permit bankrupts to retain the advantages of existing 
life insurance policies provided they will pay to their trustées ail that 
could be obtained by surrendering such policies at the commencement 
of the proceedings. Tn the case of pohcies having a cash surrender 
value, the proviso covers the case. In the case of policies having no 
cash surrender value, the proviso does not apply expressly, but read- 
ing it in connection with the other provisions we think that such poli- 
cies are not "property" within the meaning of the statute, but are in 
the nature of personal rights. True, they are "property" within tech- 
nical définitions of that term. But they represent nothing more than 
the right to pay future premiums at a fixed rate. Their value is alto- 
gether spéculative, and in our opinion it was not the intention of 
Congress that bankrupts should be deprived of their policies to enable 
trustées of bankrupt estâtes to use their f unds to speculate with. 

The questions just considered are practically disposed of by the 
décision of this court in the very récent case of Burlingham v. Grouse, 
181 Fed. 479, 104 C. C. A. 227. In that case it appeared that a bank- 
rupt held certain life insurance policies on which the insurance com- 
panies had loaned the full amount of their surrender value and that 
the bankrupt died shortly after the adjudication. We held that the 
policies did not pass to the bankrupt estate and said : 

"It Is the object of the statute to place in the hands of the trustée, for 
distribution among the creditors, every dollar which the bankrupt could col- 
lect. Therefore, if he has a policy on which money could be collected by sur- 



BELL V. ARLEDQE 837 

renaering It, he must turn over such policy to the trustée who may there- 
upon surrender and collect. Having done this, there can be, of course, no 
possible objection to the bankrupt elïecting new Insurance on bis own llfe, If 
some frlend or relative cbooses to assist him to pay the premlums. But his 
doing so would involve one élément of hardshlp. The old poUcy may hâve 
been taken ont many years before, when the assured was a young man and 
the annual premlum low; for the nevc policy a much higher premium may 
hâve to be paid. Indeed, his condition of health might be such that he could 
not pass the examination and secure a new policy at ail, and thus be unable 
to secure somethlng for his family in the event of his death- It seems quite 
apparent from the language of the provlso that Congress was not solicitous 
to subject the unfortunate bankrupt to any such unnecessary hardshlp, and 
so has provided that If there is paid or secured to the trustée for the cred- 
itors ail that the bankrupt could obtain by surrendering the old policy he 
may hold and carry such policy." 

It is true that in the Crouse Case the bankrupt died after adjudica- 
tion but, as we hâve seen; the essential time is the date of the pétition. 
So, in that case the policies had a technical cash surrender value al- 
though the insurance companies had loaned up to it. We do not, 
however, think that the Crouse décision is limited by this last con- 
sidération, but if it is, we now take the further step of holding that 
there is no distinction, so far as the question hère presented is con- 
cerned, between a policy having no surrender value and one having a 
technical surrender value the amount of which the insured has bor- 
rowed from the insurance company. 

The order of the District Court is affirmed with costs. 



BELL et al. v. AELEDGE et al. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1912.) 

No. 2,055. 

1, Bankbuptct (§ 451* )( — Rbview of Obdee— Peocedtjbe. 

Appeal lies to the Circuit Court of Appeals to review a decree af- 
flrming an order of a référée in bankruptcy, direeting paynient of al- 
lowed clalms as liens. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dîg. § 451.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankbtjptot (§ 348*) — ^Lien Claims— Salaeies. 

A messenger and bookkeeper and a shipping clerk and lumber check- 
er employed by a bankrupt lumber company at the time of the adjudica- 
tion are entitled to liens for thelr wages. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 536; Dea 
Dlg. § 348.*] 

8. Bankbuptct (§ 348*) — Claims— Rioht to Lien. 

On bankruptcy of a lumber company, a mercantile flrm, which fur- 
nished supplies to the company's employés on time checks issued by the 
company, is not entitled to a laborer's lien for the amount remaining 
due on the checks by subrogation to the employés' rights, where it ap- 

*For other cases ses same tapie & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pears that the flrm relied on the company's crédit, and that the claim of 
lien was an afterthoilglit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 348.*] 

Shelby, Circuit Judge, dissentlng. 

Appeal f rom the District Court of the United States for the South- 
ern District of Texas. 

In the matter of the Long Leaf Lumber Company, bankrupt. From 
a decree of the District Court affirming an order of the référée di- 
recting certain payments, W. A. Bell and others appeal adversely 
to E. C. Arledge, trustée, and others. Partly alfirmed and partly re- 
versed. 

Newton C. Abbott, for appellants. 
W. Iv. HiU and O. T. Holt, for appellèes, 

Before PARDEE and SHEEBY, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge. January 3, 1908, the Long Leaf Lum- 
ber Company, engaged in the gênerai sawmill business, was adjudged 
a bankrupt. In September, 1906, when the bankrupt commenced bus- 
iness, ït purchased from L. D. Menefee and W. A. Bell its entire plant, 
consisting of ail the timber, timber lands, mill, dwelling housés, and 
other property of which it was possessed at the time of the decree in 
bankruptcy. In making such purchase only a portion of the purchase 
price was paid, and a vendor's lien was retained and deed of trust 
given by the bankrupt to secure the payment of the balance of the pur- 
chase price. 

While the bankrupt carried on business, appellee Stone was em- 
ployed as a messenger and bookkeeper, and at the date of the adjudi- 
cation in bankruptcy claimed to be entitled to $789.35 for wages, for 
which he claims a laborer's lien upon the property of the bankrupt. 
$300 was paid by the référée, and this claim was thus reduced to 
$489.35. 

Appellee Watts worked for the bankrupt as a shipping clerk and 
lumber çhecker, and at the date of the adjudication claimed as due to 
him $290 for wages, for which he claimed a laborer's lien upon the 
property of the bankrupt. His claim has been paid except $141.05. 

Appellèes Holland & Weisinger were merchants located near the 
mill, and, during the time the lumber company was a going concern, by 
agreement with the bankrupt were supplying commissaries to the mill- 
men, taking in payment orders or time checks issued by the bankrupt, 
and they claimed an indebtedness of $1,708.60 arising from the pay- 
ment of orders and the taking up of time checks, and they claimed as 
assignée and subrogée of undisclosed laborers' liens a lien on ail the 
property of the bankrupt for the payment of the same. 

Bell and Menefee, holders of the deed of trust claiming a vendor's 
lien, proved their debts reserving their rights under the vendor's lien 
and deed of trust, and thereafter applied for the sale of ail the mort- 
gaged property of the Long Leaf Lumber Company for the satisfac- 

•For other cases see same topic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tion of tHeir claims, and, in furtherance of such sale, entered through 
their counsel into the following agreement, to wit : 
"State of Texas, County of Harris. 

"This agreement witnesseth: 

"That W. L. Hill présents a number of the creditors of the Long Leaf 
Ijlimber Company, bankrupt, claiming to hâve laborers' liens upon the prop- 
erty of the Long Leaf Lumljer Company for labor performed, and that sald 
liens arlse and are flxed by the labor performed, and that said liens arise 
and are fixed by the law. I. M. Standifer represents L. B. Menefee and W. 
A. Bell, who clalm to hâve a mortgage on ail the property of the Long Leaf 
Lumber Company upon which W. L. Hill claims the laborers' liens apply. The 
mortgage creditors L, B. Menefee and W. A. Bell hâve applied for the sale 
of ail the mortgaged property of the Long Leaf Lumber Company for satis- 
faction of their debts. 

"Now, therefore, it is agreed between I. M. Rtandlfer representing L. B. 
Menefee and W. A. Bell, and W. L. Hill representing certain creditors claim- 
ing to hâve laborers' liens, that the property upon whlch the mortgage Is 
claimed to exist may be sold under the application of L. B. Menefee and W. 
A. Bell, and that the liens of the creditors represented by W. L. Hill shall 
attaeh to the proceeds of the sale of the property sold, if such liens exist, 
and shall be paid ofC and discliarged by said Menefee and Bell, if the courts 
shall so adjudge, and that the persons represented by W. L. Hill shall in no 
wlse be prejudlced as to their lien or the payment of any lien established by 
them by virtue of the sale of the property under the application pending, bnt 
that said Menefee and Bell wIU pay ofC and discharge any final judgment 
which may be rendered In favor of W. L. Hill's clients against the Long Leaf 
Lumber Company in which a lien or liens may be held to exist in their fa- 
vor upon or against said property. [Signed] W. L. Hill, 

"I. M. Standifer." 

Upon a hearing; before the référée the claims of appellees Watts and 
Stone and Holland & Weisinger were allovved by the référée, and by 
him adjudged to be liens upon the property of the bankrupt, and gave 
a judgment against Bell and Menefee directing them to pay the same. 

Exceptions being fîled to the findings of the référée, the matter was 
brought before the District Court, where, on hearing, the exceptions 
to the findings of the référée were overruled, and the referee's find- 
ings were in ail things confirmed and approved. Bell and Menefee 
sued out this appeal with detailed assignments of error, denying and 
disputing the claimed liens of Stone and Watts and Holland & Weis- 
inger. 

[1] A motion is made to dismiss this appeal on the ground that no 
appeal lies under the statute, and that appellants' remedy, if they had 
any in this court, was by pétition to revise, 

This court ruled adversely to such contention in Roche-Smith v. 
Mortgage & Debenture Co., 101 Fed. 956, 42 C. C. A. 115. 

[2] As to the right of appellee Stone and appellee Watts to the lien 
they claim, we agrée with the référée, and we concur in his conclusion 
of law and argument thereon. As to whether thèse liens are prior 
to the vendor's lien of Bell and Menefee, it is not necessary to inquire, 
in view of the agreement between the parties hereinbefore fully given. 

[3] As to Holland & Weisinger the case is dififerent. In their first 
claim Holland & Weisinger proved their debt for goods, wares, mer- 
chandise, and money advanced to the bankrupt in the sum of $1,- 
708.66, claiming, however, no lien, but asserting security as follows: 
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Thebànkrupt sold 1,100,000 feet of lumber to L. M. Matthews with 
the condition that th.e proceeds should be applied to the payment of 
this daim. The account stated in the proof of debt is as follows: 

Long Leaf Lumber Co., to Holland & Weisinger: 

Nov. 1. Balance .?l,12r! 23 

Nov. 1- 5. Suit, $15.00; files, ?1.00; 20 chops, |31.00 48 00 

Nov. 1- 5. Order P.. .$15.70: fruit. $5.05; chops. .$1:52.55 15,3 .30 

Nov. 1- 5. Syrup, $1.00 ; shells. 50«' 1 50 

Nov. 6-15. Tobacco, 95î*; coffee, $a.00; tobncco. $1.20 5 15 

Nov. 6-15. Lard, .$G.;îO ; flour, $5.(i() : meal. $2.<>(t 14 50 

Nov. 6-15. Ham, ,$7.85 ; shoes, $1.40 : pants. $1.50 10 75 

Nov. 6-15. Shoes, $3.75; overalls. .$2.00;, ayrup. $1.00 6 75 

Nov. 6-15. Onious, ôOçi; hose. 25c'; chops, $l.(iO 2 35 

Nov. 5-15. Shoes, .$3.25 ; plaids, $1.50 ; tlannell, $1.00 5 75 

Nov. 6-15. Snuff, 60ç; gloves, .$2.30; oiitiiii,', .$1.50 4 40 

Nov. 6-15.' Shoes. $4.00; shoes. .$3.00; shoes. $3.00 10 00 

Nov. 5-15. Shoes. .$2.50; shells. $1.50 : meal, $3.25 7 25 

Nov. 5-15. Shoes, .$2.55; uuderwear, $2.00; bacon, $1.10 5 65 

Nov. 6-15. Merchandise. I). A. S., $10,00; tUread, 25('; tobncco, 

$1.00 U 25 

Nov. 6-15. Merchandise, P. U.. $11.25; merchandise, Simmons, ,$7..^0 18 75 
Nov. 6-15. Merchandise, W. II., $10.00; merchaudise, Toui C. 

$13.50 23 50 

Nov. 6-15. Ohecks, pay roUs, .$8.2r, ; Phillip Stewart, .$11.25 19 ,50 

Nov. 6-15. Bill Jackson. Time, .$1(Î.S5 ; checks, $205.55 222 40 



$1,693 98 
Eight per cent, iuterest per agreement, T. W. Ford, t'rom December 

1, 1907 14 68 



Total $1,708 66 

Three months later they filed another proof of debt for gooas, wares, 
and merchandise advanced to said bankrupts.and to laborers at and 
about the sawmill of said bankrupt in the sum of $1,713.59. In this 
proof of debt the security on the sale of 1,100,000 feet of lumber is 
retained; but, in addition thereto, "affiant claims a laborer's lien un- 
der the laws of Texas." 

The account accompanying this proof of debt is a detailed one run- 
ning from July 1, 1907, for merchandise of varions kinds, charged on 
différent days, with no mention whatever of nanies until the items en- 
tered on November ISth to November 23d, where the following ap- 
pears: 

Nov. "15/23" To Mdse., P. Randel, $11.25 .$11 25 

" Mdse,, Simmons, $7.50 7 50 

" Mdse., Will Hawkins. $10 10 00 

" " Bill Jackson, tinie. $16.85 16 S5 

" " Mdse., Tom McCarthy, $13.50 13 50 

" " Phillip Stewart, time, $11.25 11 25 

This account amounts to $1,342.59, and along with it there is an- 
other account running from July 6, 1907, to November 5th for axle 
grease, hay, chops, etc., amounting to $774.02, on which is credited 
$400. We understand this is practically the first account, divided up 
and itemized ; but the lien is claimed for the entire amount. 
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In their pétition filed about one year later they say : 

"That your petitioners entered into a contract and agreement wlth said 
bankrupt, wbereby it was arrangea between petitioners and said banlirupt 
tbat the manager of said sawmill should issue checks, duebills, and state- 
ments of tlie indebtedness due by said Long Leaf Luinber Company to its 
varions laborers and employés as an évidence of the amount due by said 
Long Leaf Lumber Company to said laborers, and tliat petitioners would take 
up or cash said checks. duebills, and orders, and sliould be reimbursed by 
the said Long I^af Lumber Company for the amount so pald to said la- 
borers." 

Stone, witness before the référée, testifies : 

"That durlng said time it was the custom of said Company and my custom, 
as manager of said Company, to issue mlU checks, duebills, and orders to the 
laborers for the amounts due them for labor performed. The mill checks 
consisted of an ordinary check, being a round pièce of pasteboard and print- 
ed thereon, 'Good for 5 Cents,' ten cents or twenty-five cents or more, as the 
case might be, and signed the Long L«af Lumber Company. The duebills con- 
sisted of a written statement in substance to the effect, 'There is due 

dollars for labor,' signed by the Long Leaf Lumber Company. Thèse mill 
checks and duebills and orders were transférable by delivery and circulated 
as money In the vicinity of the mill. The Long Leaf Lumber Company had 
an agreement or arrangement with Holland & Weisinger to cash or pay off 
tUese mill checks, duebills, and orders with the understanding that at stated 
tlmes the Long Leaf Lumber Company would pay the said Holland & Weis- 
inger for the amount due them for such items, and from tlme to time Hol- 
land & Weisinger rendered statements of the amounts so due them, and 
surrendered the mill checks, duebills, and orders, and were paid in accord- 
ance with said agreement. At the time of the closing of the business of the 
Long Leaf Lumber Company it was indebted to said Holland & Weisinger 
for mill checks, duebills, and orders held by them in the amount of $1,342.59. 
I am unable to glve the names of the laborers to whom said mill checks, due- 
bills, and orders were issued, as it was the custom of the company to keep 
account of the time due the men and give them crédit therefor in the books 
and the [to] issue them mill checks, duebills, or orders for the amount so 
coming to them, and no record was kept of said mill checks, duebills, or 
orders. I am unable to state the particular work done by the lioldecs of said 
évidences of indebtedness, but ail of said mill checks, duebills, and orders 
were issued for labor done for the Long Leaf Lumber Company in the manu- 
facture of lumber. in the opération and repairing of the macîiinery pertain- 
ing to said sawmill, and in constructing a mill plant, warerooms, laborers' 
bouses, water tank, and in the removal and re])air of macbinery. * * * 
The men hereinbefore referred to were employed by the Long Leaf Lumber 
Company by the day or by tbe month to work in carrying on the gênerai busi- 
ness of the Company, and I do not know the time when any particular man 
worked." 

Watts testified, among other things : 

"Q. How* dld you pay the labor — that is. state to the court whether or 
not you ever paid the laI)or by orders on Holland & Weisinger and bow the 
arrangement was? A. Froni; .Tuly up to sonie time in Xoveinber or later on 
we would give the laborers an order on Holland & Weisinger for groeeries. 
dry goods, or wbatever they wanted. to whatever amount wanted. I gave 
several orders myself. We would first look on the book to see what amount 
of time was due the laborer, and then, if he had as much time on the book 
as he wanted an order for, we would give him that amount; but. If he did 
not hâve as much time on the books as the amount of order wanted, I would 
reduce the amount of the order to the amount of time on tbe book. 

"Q. When you were paying a laborer you flgured how much time was com- 
ing to him? A. Yes, sir. 

"Q. And if he wanted to be paid you would give him the statement of that 
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faet to Hollana & Welsinger, was that the way of It, an order, or whatever 
you call It? A. I never gave them a statement. If he wanted an order for 
$10, I would look on the books to see If he had $10 time coming to him, and. 
If he had, would give hlm an order for $10 In dry goods or grocerles, or what- 
ever he wanted. 

"Q. In how many Instances dld you do thatî A. I did that, I thlnk, in flve 
instances myself. 

"Q. You hâve examlned this account hère of Holland & Welsinger — or 
hâve you? A. No, sir; I hâve not. 

"Q. Thèse orders vi^ere given on Holland & Welsinger In payment of the 
men for labor that they had done? A. Yes, sir ; and also there was an ar- 
rangement made wlth them whereby they would take time ehecks. (Mr. 
Standifer, for creditors, objeeted to this.) They also gave time ehecks to Hol- 
land & Welsinger ; that Is, time ehecks for a man's work. Say he worked 
to-day, and we paid him to-nlght. In this way he would take his time check 
down there to the commissary. They did not hâve much, and, if they did 
not hâve it, he would take it to Holland & Welsinger, the time check for 
$1 or $1.50, or whatever amount it might be for. Thèse ehecks run from 5 
cents to $1. I hâve some of them. 

"Q. Show them to the court." 

Check for five cents on the Long Leaf Lumber Company was in- 
troduced in évidence bearing on one side the f oUowing ; 

"On or before ten years after October 20, 1906, without interest, Long Leaf 
Lumber Company promises to pay to bearer 5 cts., Houston, Texas. 

"O. M. Stone, Mgr., Président." 

And bearing on the other side the following: 

"This note is not valld unless signed in ink by the président of the Com- 
pany." 

Mr. Holland testified : 

"Q. Examine that account there — the flrst two pages of the account. For 
what were those items named there advanced and to whom? State in a gên- 
erai way. A. Why, In taking thèse orders, Mr. Stone and Mr. Watts would 
send us orders for grocerles or dry goods. 

"Q. ïou let the laborers hâve the items named there? A. Yes, sir. 

"Q. I mean men working for Long Leaf Lumber Company? A. Yes, sir; 
those who had time wlth the Long Leaf Lumber Company. 

"Q. You made thèse advances on the Instruction of the Long Leaf Lumber 
Company? A. Yes, sir. 

"Q. Were ail of the advances made on orders, or dld you hâve ehecks for 
some of them? A. Had ehecks for some of them I thlnk. 

"Mr. Standifer: Q. Produce the ehecks. 

"Mr. Hill: Q. You took ehecks for what amount? A. $205 and some odd 
cents. 

"Q. Where are those ehecks? What did you do wlth them? A. Gave them 
to you. 

"Q. I will put them in some other time if Mr. Standifer wants them. Each 
of the Items in that account amounting to $1,342.59 were actually delivered 
to laborers hère working for the Long Leaf Lumber Company. I ask you if 
thèse items in this account were actually delivered to laborers of the Long 
Leaf Lumber Company for work performed for the Long Leaf Lumber Com- 
pany. A. Yes, sir. 

"Q. None of thèse items In this $1,300 account were delivered to the Long 
Leaf Lumber Company itself? A. No, sir; it was a separate account wlth 
the Long Leaf Lumber Company. 

"Q. Not Included In this? A. No, sir." 

From the above and foregoing, it is apparent that Holland & Wels- 
inger, in ail matters inyolved in their account herein, whether in sell- 



WHITNBr V. MARTIN 843 

îng goods and merchandise, taking up scrip, paying checks, or ac- 
cepting orders, were acting under their agreement with the Long Leaf 
Lumber Company, and for payment were relying upon the crédit of 
that Company; and that the claim of a lien under assignment from 
laborers was an afterthought. Certain it is that the évidence does not 
show any assignment of any laborer's claim or lien. 

Under the facts in this case, an assignment (to carry a lien) of 
scrip or duebills, passing by delivery and payable to bearer on or be- 
fore ten years, cannot well be presumed, and an assignment of la- 
borers' claims, where neither the laborer nor the spécifie labor is 
proved, should not be presumed. 

The Statute, art. 3339d (Texas Civil Statutes), subrogates assignées, 
but not every person who may come in possession of the claim. See 
Union Trust Co. v. Southern Sawmill, etc., 166 Fed. 193-202, 92 C. 
C. A. 101, and cases there cited. 

On the whole case, we conclude that the judgment appealed from 
should be affirmed as to appellees Watts and Stone, and reversed as 
to Holland & Weisinger; costs of this court to be divided, one-half 
to appellants and one-half- to Holland & Weisinger. No docket fées. 
And it is so ordered. 

SHELBY, Circuit Judge, dissents. 



WHITNEÏ V. MARTIN. 

(Circuit Court of Appeals, First Circuit. January 24, 1912.) 

Ko. 941. 

1. Evidence (§ 129*) — Relevancy in Genebai,. 

In an action against an attorney for clalmed fraud In professional 
déallngs, it was proper to exclude the record in anotlier suit in whlch 
plalntlff recovered judgment against tlie attorney for independent mat- 
ters and ottier évidence not involving the relation of attorney and client. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 388-398; Dec. 
Dig. § 129.*] 

2. Appeal and Ekkj0e (§ 1067*) — Haemless Ebbok— Refusal of Instruc- 

tions. 

In an action against an attorney for clalmed breaeh of duty, any 
error in refusing to Instruct that a client has the right to direct the 
course to be pursued by bis attorney, was harmless where failure to 
correct the attorney's act complained of was due to plalntifC's own in- 
différence, after the attorney offered to hâve It corrected. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4229; 
Dec. Dig. § 1067.*] 

3. Tkial (§ 260*) — Instructions— REFUSAI/— Matter Coverbd. 

In an action against an attorney, for breaeh of professional duty, it 
was not error to refuse to instruct that défendant was bound to truth- 
fully inform plalntlfC of the terms of an arrangement made in plalntlfifs 
behalf, where the court instructed that défendant would be llable for 
any advantage derived from the transaction unless plalntlff knew about 
It and did uot object. 

[Ed. Note.— Ftor other cases, see Trial, Cent. Dlg. §§ 651-659 ; Dec. 
Dig. § 260.*] 

l. ... , . . ...- ' ■■ ■ il. — III— i I .— ..... ■. . 

•For other cases see same topic & S numbbb in Dec. & Am. Diga. 1907 to date, & Eep'r Indexes 
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In Error to tHe Circuit Court of the United States for the District 
of New Hampshire. 

Action by Wilbur F. Wliitney against Nathaniel E. Martin. Judg- 
ment for défendant, and plaintiff brings error. Afifirmed. 

William H. Sawyer (Samuel K. Hamilton, on the brief), for plain- 
tiiï in error. 

Henry F. HoUis (Robert C. Murchie, on the brief), for défendant 
in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This was a suit brought by Mr. Whit- 
ney against Mr. Martin, a member of the bar, who had been acting 
in some matters as his attorney. The verdict was for the défendant, 
and the plaintiff sued out this writ of error, so it is convenient to 
speak of the parties simply as plaintiff and défendant, The record 
is voluminous, and contains a history of many transactions; but the 
questions left for us are few and simple. 

The plaintiff charged the défendant with breaches of professional 
conduct in several particulars: First, in not following the plaintiff 's 
instructions in regard to the sale of a smelter to one W. R. Dunn, so 
that the interests of the plaintiff suffered and were damaged ; second, 
that the défendant acquired interests hostile to and in conflict with 
those of the plaintiff ; third, that he f ailed to conduct himself in con- 
nection with selling the smelter in good faith and for the sole pro- 
tection, advancement and f urtherance of the interests of his client, 
but, on the contrary, conducted himself with bad faith towards his 
client's interests, so that, in order to purchase his peace with Dunn and 
avoid a lawsuit with him, the. plaintiff paid Dunn $6,000 in December, 
1904 ; and fourth, that this $6,000 the défendant assisted Dunn to ob- 
tain from the plaintiff, in order that he, the défendant, might partici- 
pate in such $6,000, and that the défendant did so participate to the 
amount of one or more thousand dollars. 

It is necessary to observe at the outset that at the trial ail thèse al- 
leged defaults or frauds on the part of the défendant, so far as there 
was any substantial évidence, resolved themselves into questions of 
fact, each of which was submitted to the jury under instructions 
which, so far as they went, were favorable to the plaintiff to such an 
extent that no exceptions were taken to the charge in regard thereto. 
Also it is proper to observe that none of the matters charged against 
the défendant, except that he was alleged to hâve disregarded the 
plaintiff's instructions and that he received $1,000, or more, frorn 
Dunn, hâve any support in the proofs. AU there is in favor of the 
plaintiff on the other allégations is only suggestive, bf a somewhat 
nebulous character, and not sufficient to justify a verdict against the 
défendant if one had been obtained. We do not deem it necessary to 
sift out and explain ail the facts which justify our conclusion in référ- 
ence to them ; because, as they are not likely to arise in any other liti- 
gation, it is enough to déclare what we bave already said. 
, [1 ] The first exception grows out of the fact that the plaintiff offered 



WHITNET V. MARTIN 845 

in évidence a record of certain judicial proceedings in wliich a judg- 
ment was obtained by the plaintiff against Martin for vvhat the plain- 
tiff désignâtes a fraud on him, relating to matters which occurred in- 
dependently of those in issue hère; strictly business relations in lum- 
bering opérations which had nothing to do with the relations of the 
plaintifï and the défendant as client and attorney. Aside from the 
fact that there is in that record nothing to show plainly that the trans- 
actions involved concerned any fraud, there is nothing hère to estab- 
lish the exceptional conditions necessary to bring the case out of the 
ordinary rule as stated in Greenleaf's Evidence, § 53, and as elaborated 
in Chase's Stephen's Evidence (2d Ed.) pp. 34 to 41, and 357. We 
need only add that, while there has been much written on this topic, 
the circumstances of this case require no référence to any authorities 
except those we hâve named. 

The next exception relates to an objection by the défendant to the 
introduction of the answers given in a déposition of the défendant in 
some other litigation, alleged to bear on his receipt from Dunn of the 
amount charged in the déclaration, which objection was sustained. 
In that déposition défendant said that he received this as compensa- 
tion for his services in promoting for Dunn a certain corporation 
known as the Richfield Mining Company. It is claimed that this was 
contradictory to Martin's testimony at the trial of this case. The 
court, not remembering, called for the stenographer's notes, and after 
they were read made a final ruling. As an admission it would not 
hâve helped the plaintiff. There was a long time spent over the mat- 
ter, and much discussion. The record is conf used ; but, so far as we 
imderstand it, after examination of the évidence pro and con, the 
learned Circuit Judge was of the opinion that there was no contradic- 
tion; and a careful study of the record fails to justify us in reaching 
any conclusion sufficiently satisfactory to enable us to revise his find- 
ing. 

The next alleged error concerns the cross-examination of the de- 
fendant's witness Paige. Sundry questions were put by the plaintifï 
and were excluded by the court as immaterial. They related to a 
circulât dated March 1, 1902, which had been put into the case by 
the plaintiff. We find no explanation how the matter was relevant, 
unless to the claim made by the plaintiff that the défendant over- 
reached and deceived the plaintiff. We agrée with the Circuit Court 
that the entire matter was immaterial. The circular related to the 
reorganization of an older smelting or copper Company. It was hope- 
f ul, as ail such circulars are ; but we are unable to see any suggestion 
in it of a deceit on the part of Martin, in any proper sensé of the word. 
It was also subject to the same observations as we make with référ- 
ence to that judgment we hâve described. 

[2] The remaining exceptions relate to the requests for instructions. 
We start with a répétition of the fact that no complaint was made of 
what was contained in the charge. The first brought to our attention 
is in the f ollowing language : 

"The right of a client to direct what course his attorney shall pursue In 
& matter- in whleh he Is employed and undertakes, is absolute, and subject 
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only to tte limitations that suqh Instructions must not be In violation of 
law." 

The plaintiff objects that this request was not given, but that in 
lieu of it the direction to the jury was that his attorney must give his 
client's business absolute and sole fidelity. Of course, the proposition 
submitted by the plaintiff was mainly correct; and the mère instruc- 
tion that the attorney must use fidelity did not meet it. Therefore, 
if there was any need to give it and it was not given, the exception 
would necessarily be sustained. The court, however, observed on the 
only matter as to which such a f ailure was claimed as f oUows : 

"There is another claim for damages less sharply defined. It Is sald that 
through the fallure to observé Mr. Whitney's Instructions, through the f all- 
ure to carry them out, through the acquiring of thèse hostile interests, Mr. 
Martin got Mr. Whitney into a scrape, caused him to hâve to pay a con- 
sidérable sum of money. There you hâve to détermine * * * how much 
of the money paid out or the money lost was caused by Martln's wrong- 
doing." 

But the fact is that any omission on this point was not prejudicial, 
because, as we will fuUy point out later, if there was any original er- 
ror in this matter on the part of Martin^ the correspondence shows 
that Martin promptly offiered to hâve it corrected, and the fact that 
it was not. corrected arase from the plaintiiï's indifférence; ail of 
which is plainly shown by the correspondence. 

[3] The next exception arose from the following request for in- 
structions inade by the plaintiff : 

"It was Mr. Martln's duty to truthfully inform Mr. Whitney of the terms 
of his arrangement with Mr. Dunn made September 23, 1904.:' 

This arrangement related to an agreement made by the défendant 
in behalf of the plaintiff with Dunn to sell him the smelting property 
belonging to the plaintiff, about which Martin wrote the plaintiff a 
letter in very considérable détail, dated September 24, 1904. It is 
maintained that this letter did not state the full amount at which 
Dunn was bargaining for the property; but it did not assume to do 
so. It stated only the amount which the défendant apparently un- 
derstood the plaintiff was to receive out of the transaction. The 
learned judge in his charge commented on this letter, and read a large 
part of it to the jury. He observed that there was no dispute that 
the figures mentioned in it were much smaller than the figures really 
made between Martin and Dunn, and that it was claimed there was 
an intention on Martln's part to be interested in the profits which the 
property might bring on resale. He distinctly charged the jury that, 
if so, this would be a breach of duty by the défendant unless the plain- 
tiff knew about it ; and he adds that the défendant admitted that rule 
of law. He continued, moreover, in his charge, that the défendant 
claimed that the plaintiff did know about the whole transaction, and 
that it is also a rule of law that, if the plaintiff did know about the 
transaction, , and did not object, no offense was committed. Then the 
learned judge enlarged on the matter and proceeded to caution the 
jury to bear in mind everything that appeared at the trial, and con- 
cluded: 
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"Dld Mr. Whltney know that Mr. Martin had thèse other Interests, and 
was dealing In thèse matters as Mr. Martin says Mr. Whltney knew? Was 
or was not Mr. Martin actlng behind Mr. Whitney's back, and did Mr. Whlt- 
ney not know it?" 

On the whole, he took up a very considérable portion of his charge 
in pointing out to the jury that the défendant would be liable for 
any advantage he might hâve got out of the transaction unless the 
plaintiff knew about it and did not object thereto. This eut under ail 
requests of this kind. 

Of course, there might hâve been occasions where, notwithstanding 
a charge in those terms, so emphatic and yet so broad, the court might 
hâve been required to charge further in détail if the détails had been 
brought to its attention ; but, in the présent case, the request was not 
as to détails, and was fully met and covered by the gênerai language 
used by the court. 

Two further requested instructions, numbered 5 and 6, were as 
f ollows : 

"5. If you flnd that Mr. Martin on December 7, 1904, In a conférence wlth 
Mr. Dunn, at Nashua, entered into an arrangement or agreement to assist 
and subsequently dld assist Mr. Dunn, by advice or otherwlse, as to the 
course which he should pursue wlth Mr. Whltney, for the purpose of en- 
abling Mr. Dunn In his controversy wlth Mr. Whltney to secure a settlement 
of his claim for damages on aceount of Mr. Whitney's refusai to convey to 
Mr. Dunn, then such conduct on Mr. Martin's part constitutes bad faith, and 
he becomes liable to reimburse Mr. Whltney for any loss or damage to which 
such conduct In any way contrlbuted. 

"6. If you flnd that Mr. Martin connived wlth Mr. Dunn to use his in- 
fluence with Whltney, or to so conduct hlmself toward Mr. Whltney as to 
induce hlm to sell the smelter to Dunn at a less price than he otherwlse 
would, such acts constltute a breach of good faith toward his client, and en- 
titles him to recover of Mr. Martin any loss which he sustained thereby." 

Both of thèse were covered by gênerai instructions which were in 
ail respects favorable to the plaintiff ; and there was no occasion for 
thèse more particular instructions. There was, also, no évidence 
sufficient to go to the jury of any matter to which instruction of this 
character could relate. AU there was was some proof of interviews 
and conversations between Martin and Dunn when no person was 
présent except themselves, without the slightest proof what those con- 
versations were, or from which it could be inferred what they were, 
or to what they related. Therefore thèse requests were wholly in the 
air. 

Two matters were discussed to us which probably were particularly 
intended to be covered by requests for rulings. It appears that the 
défendant was employed by the plaintiff to make a sale of the smelter 
to Dunn. At one time it was clearly understood by the plaintiff that 
the défendant might receive for his own benefit the whole or a cer- 
tain portion of whatever the sale price of the property might be in 
excess of $15,000. This proposition had apparently formally ex- 
pired, or was at one time abandoned; but it is plain that the subsé- 
quent transactions of the parties were to a very large extent based 
on it, and that it was sub modo kept alive. The transactions cannot 
be understood except in the light thereof. However, the sale to 
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Dunn; was ' a^reed on, with à mortgagê in return, which sale was re- 
i)t!)%(i' by.'thë: dëïèndànt' tô the plaintiff by the letter of September 
24', '1904, ki'feady referréd to. To this the plaintiff replied by letter 
of September 26th, objecting that certain détails of the proposed mort- 
gage iwere not fully described. A subséquent letter was one of No- 
vember 24th from the plaintiff to the défendant, in which he wrote 
thàt he had received the documents concerning the "Pictou property," 
feferring, as we understand, to the property in question. Thèse doc- 
uments were inclosed in a letter from the défendant to the plaintiff 
of November 17, 1904, which purported to cover intended deeds from 
the plaintiff to Dunn, and also the mortgagê in return, which the de- 
fendant 'said he inclosed for examination. The plaintiff thereupon, 
in a letter of November 21st, said that thèse documents bore no re- 
semblance to the contract made with Mr. Dunn. This was followed . 
by a letter from défendant to the plaintiff of November 25th, saying 
that, if there was any error in the papers, the plaintiff had better send 
them back for examination. They never were returned. No op- 
portunity was given the défendant to obtain such corrections as were 
required. So far as we can discover, thèse alleged errors related 
only to matters of détail, eàsily remedied ; and this is the only f act 
on which, so far as we can discover, any claim could bave been at- 
tempted to be based that the défendant did not obey the instructions 
of the plaintiff. 

On the correspondence, if he did not fully obey them, the final fault 
was thus ;plainly with the plaintiff, and not with the défendant; and 
no suit coùld be maintained by the former against thé latter on this 
account. In conséquence, however, of this question about the mort- 
gage, or at least f ollowing it, the plaintiff threw up the trade, and 
Dunn complained that the plaintiff had refused to convey him the 
property as he agreed to do; and the plaintiff was compelled to pay, 
or did pay, Dunn $6,000 in conséquence théreof. The plaintiff claims 
that Dunn had made an agreement with the plaintiff from Martin as 
attorney which fully met the statute of f rauds, and gave the plaintiff 
the right tq a conveyance, ànd that Dunn had failed to inform him in 
référence thereto. We see no basis for this làtter claim; and we do 
not fînd any error in the charge, or in the refusai to charge, which 
would enable us to reverse the finding of the jury on this account. 
On the other hand, it seems to us that the letter of September 24, 
1904, advised tjie plaintiff that there was an agreement which he 
should bave assumed was sufficient in law. 

As to thç, claim that the défendant shared with Dunn the $6- 
000 paid to Dunn by the plaintiff, as a division of that $6,000, there 
was a receipt, given by the defendafit to Dunn which strongly sup- 
ported it, and afforded so strong a presumption in that direction that 
it is difificult to overcome it, Nevertheless, the question whether or 
not the défendant did so ghare in that fund, in the proper sensé of the 
expression, or whether the ; amount which he received was simply a 
payment from Dunn in considération of independent services rendered 
by the défendant to D'unni was submitted to the jury by the court. unr 
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der proper instructions, and the verdict of the jury, under the circum- 
stances, it is not vvithin our power to set aside. 

On the whole, the case at the trial resolved itself into issues of 
fact, and, as we hâve said, thèse issues were submitted to the jury 
with instructions sufficiently favorable to the plaintiff on every point. 
It seenis to hâve been thought by the plaintiff that on some proposi- 
tions the court should hâve given the jury more spécifie instructions; 
but, as we hâve shown, we find none as to which the documents or 
the proofs needed spécial explanations by the court beyond what was 
given. It is dangerous for a court to undertake, either directly or 
indirectly, to intensify propositions uniess there is occasion therefor. 
On the whole, we hâve not been able to find in the record any error 
prejudicial to the plaintiff. 

The judgment of the Circuit Court is affirmed, with costs of appeal 
for the appellee. 
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MOKTIMER LAND CO. et al. v. GROOM. 

(Circuit Court of Appeals, Fifth Circuit. January 23, 1912.) 

No. 2,292. 

1. Removal of CArsEs (§ S2*) — Righi of Corpokation— Dissolution— Ca- 

PACITY. 

Under the New Jersey statu te (1*. L. ISOG, p. 295, § 53), which con- 
tinues the corjiorate existence ot a dissolved corpoi'ation to prosecute 
or défend suits by or against it, on suit agalnst a corporation, a de- 
fendant corporation can remove the cause to a fédéral court notwith- 
standing dissolution. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 82.*] 

2. Courts (§ 493*) — Conflictino Jurisdiciios— Ueceivership Procebdikgs 

BY STOCKIIOLDERS. 

A Texas stocliholder of a New Jersey corporation cannot inaintain a 
bill in Texas to wind up the corporation and distribute its assets through 
a recel vership, where voluntary proceedings for dissolution bave been 
prevlously brought under the laws of New Jersey (P. L. 1896, p. 295, 
§ 53), whlch préserve the corporation's existence to wind up its affairs, 
and which malles the directors at the time of dissolution trustées in liqui- 
dation, etc. 

[Ed. Note. — For other cases, see (Courts, Dec. Dig. § 493.* 
Conflict of jurisdiction of fédéral courts with state courts, see note 
to Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 350.] 

3. Abatement a>'d Revival (§ 12*) — Anotiieb Action Pending— State and 

FEDERAL Courts. 

Generally a plea of another action pending Is good only when both 
sults are pending in courts under the same governniental .iurisdiction ; 
and lience the pendency of a prier suit in the state court will not abate 
a suit in the fédéral court, uniess there is somethlng to except It froin 
the gênerai rules. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
87-91 ; Dec. Dig. § 12.* 

Pendency of action in state or fédéral court as ground for abatement 
of action in the other, see notes to Bunker Hill & Sullivan M. & C. Co. 
V. Shoshone M. Ce, 47 C. C. A. 205; Barnsdall v. Waltemeyer, 73 0. O. 
A. 521.] 

•For other cases see same toplc & § ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Iiide:ceB 
192 F.— 54 
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4. Courts (§ 18*) — Jueisdiction— Conveyance of Lands. 

A court of equlty In cases o£ contract, trust, fraud, etc., bas Ju- 
rlsdiçtion when It has the parties before it acting on thelr persons to 
compel exécution of a conveyance of lands beyond Its Jurisdlction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 50-68; Dec. Dlg. 
§ 18.*] 

5. Courts (§ 357*) — Fédéral CotFRxs— 'Costs— Attorney's Fées. 

Though a blll brought In Texas for dissolution of a corporation was 
dlsmlssed througb pendency of previous dissolution proceedings in New 
Jersey, where the corporation was organized, it was proper to refuse 
to allow défendant counsel fées. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 938; Dec. Dig. § 
357.*] 

Appeal and Cross- Appeal f rom the Circuit Court of the United 
States for the Northern District of Texas. 

Bill by Harrison T. Groom against the Mortimer Land Company 
and others. From the decree, complainant appeals, and défendants 
^le cross-appeal. Affirmed. 

Maurice E. Locke and Etigene P. Locke, for appellant. 

Sam J. Hunter, Ray Hunter, and Wilham Mitchell, for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. [1] This case was brought in the state 
court against the Mortimer Land Company as sole défendant, and 
was by it removed to the Circuit Court of the United States. At the 
time of the removal, the défendant corporation was dissolved, and 
the question that présents itself on the threshold is whether the dis- 
solved corporation was a party with capacity to remove the case to 
the fédéral court. The act of New Jersey, under which the défend- 
ant corporation was dissolved, perpétuâtes its corporate existence "for 
the purposé of prosecuting or defending sûits by or against them." 
P. h. 1896,, P- 295, § 53. It seems that this would entitle it to do 
that with respect to removal which any party défendant could do un- 
der the removal act, Wheh the casé reached the Circuit Court of 
the United States, a substituted bill was filed making the individuals, 
who were trustées, as well as the New Jersey reçeiver, parties défend- 
ant, ail qf whom bave , appeared in the suit. If the case were re- 
manded becauseof defect in the- party removing it, it would be open 
to any one of the individual défendants to again remove it to the féd- 
éral court. It follows that the case was properly removed. 

[2, 3] The demurrer to the bill présents the question as to the right 
of the Circuit Court in Texas to maintâin a bill for the winding up 
of the défendant corporation and distribution of its assets and settle- 
ment of its affairs through a receivership. The plaintifif was a stock- 
holder of the corporation, and nOt a creditor, and sues in the former 
capacity only. Prior to the institution of this suit, the défendant, 
which was brganizèd under the statutes of New Jersey, had volun- 
tarily dissolved pursuant to the laws of that state by filing with its 
Secretary of State a certiÊcate of consent of its stockholders to the 

•For other cases a$e eame topio & 5 numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dissolution at a meeting held pursuant to the New Jersey statute. 
The plaintiff in his bill allèges his approval of and consent to the dis- 
solution proceedings so far as they operate to end the existence of 
the corporation. The corporate existence, after dissolution, is by the 
New Jersey statute preserved for the purpose of winding up the af- 
fairs of the corporation with limited powers to that end. The New 
Jersey dissolution statute also makes the directors of the corporation 
at the time of dissolution its trustées in liquidation, but provides that 
any creditor or stockholder may apply to its chancery court for the 
appointment of a receiver to accomplish liquidation in lieu of the trus- 
tées. In the instant case, the trustées themselves applied to the chan- 
cery court for such receiver and to be relieved of that duty them- 
selves, and that court, upon their application, appointed a receiver 
to take possession of the assets of the corporation, sell them, and ap- 
ply the proceeds to the payment of the debts of the corporation, and 
then to its stockholders. The assets consisted of lands in Texas ex- 
clusively. By order of the chancery court the receiver was directed 
to sell thèse lands, and the dissolved corporation and its liquidating 
trustées were directed to convey thèse lands to the receiver, which 
they did. It was after thèse steps had been taken in New Jersey that 
the plaintifï in this cause filed his suit in the state court of Texas ap- 
plying for a receivership, which was granted. The case was removed 
by the then sole défendant, the corporation, to the United States 
Circuit Court, where the plaintiff filed a substituted bill making the 
liquidating trustées and the New Jersey receiver parties défendant to 
it. To this substituted bill a demurrer was interposed and sustained, 
and the bill dismissed ; and it is f rom the decree of the Circuit Court 
dismissing the bill and discharging the receivership that the appeal is 
taken. 

The gênerai rule is that the plea of lis pendens is good only when 
both suits are pending in courts under the same governmental juris- 
diction. For this reason, the pendency of a prior suit in a state court 
will not abate a suit in a fédéral court, unless there is something in 
the particular case to except it from the gênerai rule. One recog- 
nized exception is thus stated (Gates v. Bucki, 53 Fed. 961-966, 4 
C. C. A. 116, 125): 

"Wlien, therefore, by the levy of proeess either mesne or final, or by the 
begiiining of proceedings In rem or quasi in rem, property, either real or Per- 
sonal, has heen brought within the control or custody of a court of the one 
System, such property eannot be subjected to the proeess, nor be brought with- 
in the control, of a court of the other system, and the right which the latter 
court would otherwlse hâve to seize the property or to found jurisdiction on 
the possession or control thereof is placed in abeyance, and eannot be exer- 
cised until the court havlng the control and custody of the property parts 
with the same." 

The winding up proceeding in the Chancery Court of New Jersey 
was a proceeding in rem or quasi in rem as to ail the assets of the de- 
funct corporation over which it could exercise jurisdiction, and of 
which it could take possession through its receiver. If the Texas 
lands are in this category, then the later Texas suit for the winding 
up of the Texas afifairs of the same corporation eannot be maintained 
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by plâintiff. Whatever may be the rule in this respect, wben the 
rights of local creditors are involved, a stockholder, though residing in 
Texas, had no right to claim a separate administration and settlement 
of the Texas assets and affairs of the defunct corporation, if the laws 
of the domicile of the corporation provide othervvise. AU applicable 
laws of the state of New Jersey at the time of the organization and 
dissolution of the défendant corporation became part of its charter, 
and its stockholders, whether résidents or nonresidents of New Jer- 
sey, by accepting stock therein, were impliedly bound by such laws 
as part of the organic law of the corporation of which they were mem- 
bers. The New Jersey laws relating to the dissolution of corpora- 
tions under which the défendant corporation was being administered 
were a part of its organic law, and the plâintiff as a member, when he 
took stock, consented that the corporation in event of its dissolution 
might be wound up in pursuance of the New Jersey statute. In this 
particular case the plâintiff has approvéd the dissolution under the 
New Jersey law, but is objecting to the method of subséquent admin- 
istration and settlement. There is thus an express and an implied con- 
sent on his part to the dissolution of the corporation according to 
the New Jersey law. It follows that the plâintiff is not in a position 
to object to the winding up of the affairs of the corporation pursuant 
to the New Jersey statute. Republican Mt. Mines v. Brown, 58 Fed. 
644, 7 C. C. A. 412, 24 L. R. A. 776; Parsons v. Charter Oak Co. (C. 
C.) 31 Fed. 305 ; Fry v. Charter Oak Life Ins. Co. (C. C.) 31 Fed. 197; 
Southern Building & Loan Àss'n v. Miller, 118 Fed. 369, 55 C. C. A. 
195; Relfe v. Rundle, 103 U. S. 222, 26 L. Ed. 337; Canada Southern 
Ry. Co. V. Gebhard, 109 U. S. 527, 3 Sup. Ct. 363, 27 L. Ed. 1020; 
Wabash Railway Co. v. Adelbert Collège, 208 U. S. 54, 28 Sup. Ct. 
182, 52 L. Ed. 379. 

If, so far as this plâintiff is to be heard, the New Jersey court had 
jurisdiction of the Texas assets of the défendant corporation for the 
purpose of administration, the prior filing of the New Jersey suit, 
and the taking possession by the New Jersey Chancery Court of the 
assets of the défendant corporation through the receivership, confer 
on that court exclusive jurisdiction as against the Texas suit, subse- 
quently instituted, of ail the assets of the corporation including its 
Texas lands. The receiver under the New Jersey statutes is more 
than an officer of the court appointing him. He is the alternative 
agency designated by the state statute as trustée to wind up the affairs 
of the dissolved corporation, whose right each member of the corpo- 
ration — each stockholder — recognizes by virtue of his membership 
therein. 

[4] The settled rule is that a voluntary conveyance of real estate 
executed by the owner in a jurisdiction other than that of the situs of 
real property but in accordancè with its formalities will be recognized 
in the jurisdiction of the situs as suffîcient to transmit the title. A 
conveyance executed by the owner, though under the duress of an or- 
der of court requiring the owner, as a party, to do so, is held to be a 
voluntary conveyance. While a decree or a deed executed by a court 
ofiîcer by its direction is held insufficient to transmit title to real es- 
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tate situated in a jurisdiction other than that of the forum, yet if the 
owncr himself exécutes the conveyance, though in obédience to a de- 
cree of court, the rule is différent. A court of equity in cases of con- 
tract. of trust, and of fraud, and possibly to cnforce other equities has 
jurisdiction, when it has the parties before it, acting on their pcrsons, 
to coerce the exécution of a conveyance of lands bevond its jurisdic- 
tion. Carpenter v, Strange, 141 U. S. 87, 105, 106,^11 Sup. Ct. 960. 
35 L. Ed. 640; Fall v. Éastin, 215 U. S. 1, 9-11, 30 Sup. Ct. 3, 54 
L. Ed. 65, 23 L. R. A. (N. S.) 924. 

In this case the record shows that a deed was executed to the New 
Jersey receiver both by the défendant corporation and by its statutory 
liquidating trustées. It is true that the decree of the Chancery Court 
directed the corporation and its trustées to exécute such a deed, but, 
in view of the cases cited, the requisite voluntariness exists if the deed 
was, in fact, executed by the owner in person, though it was executed 
by the coercion of the court's decree. It is true that when the cor- 
poration's deed was executed it had already been dissolved, but its 
corporate existence was continued by the New Jersey dissolution stat- 
ute for the purpose of and with the powers necessary for winding up 
its afïairs. The conveyance was made to the receiver for that pup 
pose only. Again, the New Jersey statute created the directors of 
the dissolved corporation its liquidating trustées. The case of Relfe 
v. Rundle, 103 U. S. 222, 26 L. Ed. 337, holds that such statutory 
trustées are more than ordinary receivers, and are vested with title 
and jurisdiction to administer ail the assets of the corporation where- 
ever situateni. The New Jersey statute also provided the alternative 
remedy of a settlement through a receivership at the instance of a 
stockholder or creditor. Such a statutory receiver would be more 
than an ordinary receiver, and would be as much a trustée as the di- 
rectors themselves. Such a receiver, when substituted for the liq- 
uidating directors, at their instance, and when clothed with their ti- 
tle to the corporate assets, by their voluntary deed, would be a volun- 
tary grantee. 

[5] The cross-appeal is based on the refusai of the court below to 
allow counsel fées to the défendant. The action of the court is sup- 
ported by the cases of Tullock v. Mulvane, 184 U. S. 497, 22 Sup. 
Ct. 372, 46 L. Ed. 657, and M., K. & T. R. Co. v. Elliott, 184 U. S. 
530, 22 Sup. Ct. 446, 46 L. Ed. 673, and Oelrichs v. Spain, 15 Wall. 
211, 21 L. Ed. 43. 

The decree appealed from is affirmed on both the appeal and cross- 
appeal, costs of this court to be divided one-half to the appellant and 
one-half to the cross-appellants. 
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DREW et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 8, 1912.) 

No. 47. 

1. Cbiminal liAW (§ 881*) — Trial— Verdict— Definiteness. 

Two United States weighers attaclied to ttie customliouse were In- 
dicted in three counts for conspiraey to defraud the United States of 
Its lawful duties on certain Importations, etc., eacli of tlie counts re- 
lating to the same transaction and stating tlie same facts in différent 
f orms. After eacli count 50 overt aets were selieduled and alleged, the 
same acts after each count. By the verdict the Jury f ound one of the 
défendants not guilty, another "gullty of overt act No. 21 only," and 
another "guilty of overt act No. 46 only." Held, that such verdict, in 
so far as it related to the défendants Intended to be convicted, Indicat- 
ed an intention to convict them, of conspiraey to defraud the United 
States, whicli was evidenced by the overt act referred to, and vs^as there- 
fore not fatally defectlve. 

[Ed. Npte.^For other cases, see Criminal Law, Dec. Dig. § 881.*] 

2. Cbiminal T/AW (§ 696*) — ^Réception of Evidence— Striking Oui. 

Evidence of one of several conspirators to defraud the United States 
by falsé customs weights that at varions times after a certain Decem- 
ber 15th one of the défendants eollected f rom the vceighers of the docls 
bribe money, etc., should hâve been stricken on défendants' motion, 
where the witness immediately foUowed wlth a stateraent that he did 
not see such défendant colleçt any of the money from the weighers. 

[Ed. Note.— For other cases, see Criminal Xaw, Dec. Dig. § 696.*] 

3. Criminal Law (§ 1168*) — Appeal — Rulings on Evidence— Préjudice. 

In à proseeutlon for conspiraey to defraud the United States out of 
cùstoins duties, one of the défendants wàs not prejudiced by the court's 
Improper refusai to strike out évidence of one of the conspirators that 
sucn aefendant had eollected bribe money, on its appearing by the 
witness' nêxt answer that he did not see the money so eollected, and 
theréfore cpuld liot hâve known anything about It. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1168.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Charles D. Dtew and Charles H. Wardell were convicted of con- 
spiraey to defraud the United States, and they bring error. Affîrmed. 

This cause comes hère upon writ of error to review judgments of conviction 
against the plalntiffs in error, who were tried on an indictment for con- 
spiraey. Four men were indicted. One died before trial and another was 
found by the jury "not guilty." 

The indictment was under section 5440, U. S. Rev. Stat. (U. S. Comp. St. 
1901, p. 3676), which provides that: "If two or more persons conspire either 
to commit any offense against the United States or to defraud the United 
States in any manner or for any purpose, and if one or more of such parties 
do any act to effect the object of the conspiraey, ail the parties to the con- 
spiraey shall be liable to a penalty, etc." Référence should also be made to 
section 27 of the customs administrative act of June 10, 1890 (Act June 10, 
1890, c. 407, 26 Stat. 141 [U. S. Comp. St. 1901, p. 3710]), which provides: 
"That any ofHcer or employé of the United States who shall, except for law- 
ful duties or fées, solicit, demand, exact or receive from any person, directly 
or indirectly, any money or thing of value in connection wlth or pertaining to 
the importation, appraisement, entry, examination, or inspection of goods, 
wares or merchandise — on conviction thereof shall be flned, etc." 

•For other cases see same topic & % numbeb in Dec. & Am. Digs. 1907 te i&ia, & Rep'r Indexes 
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Williams & Richardson (Charles A. Collin and William M. Parke, 
of counsel), for plaintiffs in error. 

Henry A. Wise, U. S. Atty. (Félix Frankfurter, Asst. U. S. Atty., 
of counsel), for the United States. 

"Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
défendant acquitted was chief clerk to the deputy surveyor. The dead 
man and the two plaintiffs in error were United States weighers. 
There were five weighing districts in the port, with a weigher in 
charge of each. It was a part of the duties of each weigher to assign 
the différent assistant weighers in his district to the varions piers and 
places where the weighing of imported merchandise was donc. It was 
also the weighers' duty to oversee the work of the assistant weighers, 
to inspect their "dock books," and themselves to prépare from the 
data therein contained the officiai "weigher's returns" on which cus- 
toms duty was to be liquidated. 

It was proved beyond the possibility of a doubt that for a long 
period of time there was a conspiracy between certain dishonest im- 
porters and certain corrupt assistant weighers to make false returns 
of the weights of such importers' goods. In return for such fraud- 
ulent reports the importers were to pay and did pay to thèse govern- 
ment servants whom they had thus debauched large sums of money 
as the wages of their corruption. No one disputes the existence of 
such conspiracy. No one contends that it was not carried out for 
years to the great loss of the government. 

So far as thèse défendants are concerned, it was the contention of 
the government that they had knowledge of this conspiracy and par- 
ticipated in it; that they so arranged the assignments of the assistant 
weighers that it was always possible for a crooked importer to secure 
a weighing of his importations by a crooked assistant weigher; and 
that the assistant weighers who received money from such importers 
in payment for their criminal acts divided the money thus received 
with the weighers who assigned them to duty at places where it was 
possible for them to earn thèse bribes. The truth of thèse charges 
was denied by défendants. 

The indictment contained three counts. The fîrst charged a con- 
spiracy by défendants with divers other persons that they should de- 
fraud the United States of its lawful duties on certain importations 
and should collect money for so doing; that they should assign as- 
sistant weighers whom they knew to be corrupt and dishonest with 
the intention that thèse should collude with corrupt and dishonest 
importers to hâve false records or weights made in the dock books, 
which false records défendants should knowingly sign and file in the 
customhouse; and that the conspirators should receive money from 
the dishonest importers for so doing. 

The second count charged a conspiracy with other persons to de- 
fraud the United States of its customs duties by causing, in return 
for payments of money, the filing in the customhouse of dock books 



856, 192 FEDERAL EEPORTER 

and officiai returns which were to contain false statements of the 
weig-hts of importée! merchandise. 

The third count charged a conspiracy with other persons to solicit, 
demand, exact, and receive for defendant's own private gain, and 
not for lawful duties and fées, from corrupt and dishonest importers 
large sums of money in return for signing and fîling in the custom- 
house docks books and weigher's returns, which were to contain false 
and fraudulent under-statements of weights. 

[1] Manifestly the three counts relate to the same transaction and 
the same set of f acts. The différent counts state those f acts in différ- 
ent forms, according to the customary practice of criminal procédure. 
The indictment presented a single charge and the jury were asked so 
to consider it. Défendants were charged with guilty participation in 
a conspiracy to defraud the government in the manner set forth and 
to exact and receive payment from their co-conspîrators for such par- 
ticipation. Numerous overt acts were charged, receipts of money 
from corrupt assistant weighers and also directly from employés of 
the corrupt importers — such money being referred to on the trial a& 
"house money," in contradistinction to the amount of such money 
which the assistant weigher was said to hâve divided with his superior. 
Other overt acts charged were the assignment of the différent cor- 
rupt assistant weighers to duty as weighers of particular enumerated 
cargoes ; also the signing of certain specified weigher's returns and 
dock books. There were 50 of thèse overt acts alleged (the same 50 
under each count), ail separately stated and numbered. Two of them 
read as follows: 

"21. That in pursuance of said conspiracy and In order to efCect the object 
thereof, on the Ist day of May, 1007, at the Eastern District of New ïork, 
said Charles D. Drew did receive $50 from Thomas S. Doyle, who was then 
and thére an employé of the flrm of Arbuckle Bros., importers of raw sugar 
from forelgu countries into the i)ort of New York." 

"46. That in pursuance of said conspiracy, and in order to effect the object 
thereof, on the Ist day of September, 1907, at the Eastern District of New 
York, said Charles H. Wardell did receive from Thomas S. Doyle, who was 
then and there an employé of the firm of Arbuckle Bros., importers of raw 
sugar, the sum of $50." 

The verdict was: 

"We flnd George E. Bedell not guilty. We lind Charles D. Drew guilty of 
overt aet No. 21 only. We flnd Charles H. Wardell guilty of overt act No. 
40 only." 

This verdict is inartificial, and it is now contended that it was not 
a verdict of guilty of the offense of conspiracy charged in any of the 
three counts ; but was, in effect, a verdict of not guilty of ail the 
offenses of conspiracy charged in ail the counts. 

Before discussing the question thus presented, it may be noted that,, 
when the verdict was rendered, it seems not to hâve occurred to any 
one that it was ambiguous or incomplète, or so framed as to call for' 
further elucidation of their meaning by the jury. This circumstance, 
although not controlling, is significant. The cause was tried by an 
able and careful judge, having exceptionally wide expérience during 
many years in criminal causes as trial judge, as district attorney, and 
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as counsel for défendants. The district attorney and his assistant 
were able and experienced lawyers who, as we know from other rec- 
ords, are extremely careful of the minuter détails of the trials in 
which they participate. Counsel for défendants were also able and 
experienced lawyers, one of them an ex-assistant district attorney. 
To none of them did it occur when they heard this verdict that any- 
thing further was required from the jury to complète their finding 
of "guilty." The court made no inquiry of the jury nor asked them 
to paraphrase their finding; nor did the prosecution request that this 
be done. Counsel for Drew asked that the jury be polled, which was 
done, and they were then discharged. When défendants were brought 
up for sentence nearly three months la ter, the point now under dis- 
cussion was presented in support of a motion in arrest of judgment. 
A'pparently there was something in the atmosphère of the case, some- 
thing in the situation and conditions under which the verdict was 
rendered which made its meaning clear to ail who had participated in 
the trial. A careful study of the record has satisfied us that the ver- 
dict was not incomplète or obscure; that the jury intended to find, 
and did in fact find, each of thèse two défendants guilty of the charge 
of conspiracy. 

The verdict was not a hasty one. The jury was charged on a 
Friday. They came into court on that afternoon, and asked for the 
reading of the évidence of two witnesses pertaining to overt acts num- 
bered 2, 12, and 13 as to George B. Bedell. This was done. They 
also asked for the judge's charge which had by that time been tran- 
scribed. They returned on Saturday morning, stating that they could 
not agrée. After some further instructions, they withdrew and ren- 
dered their verdict about noon of that day. 

They had the indictment with them in the jury room. The record 
does not so state, but it was so stated in the argument, and the 
statement was not disputed. The référence by number to spécifie 
overt acts in their request supra and in the verdict indicates very 
clearly that the indictment was before them. In the light of the in- 
dictment and of the charge, they undertook to state in writing the 
conclusions they had arrived at from the proofs. 

In Statler v. U. S., 157 U. S. 277, 15 Sup. Ct. 616, 39 L. Ed. 700, 
the court cites with approval from Bishop's Criminal Procédure as 
foUows : 

"The words (of a verdict) being the finding of lay people need not be framed 
under the strict rules of pleading, or after any technlcal forni. Any words 
which convey the idea to the common understanding will be adéquate. And 
ail fair intendnieiits will be made to support it. To say, therofove, that the 
défendant is 'jruilty' or guilty of an offense named, which is less than the 
whole alleged, is suffieient wlthout adding 'as charged in the indictment,' 
for the latter will be supplied by construction. So llkewise a général fluding 
of guilty will be interpreted as guilty of ail that the indictment well allèges. 
The verdict nnist be construed as whole, not In separate parts." 

The charge was very clear and expressed in plain language. It 
was quite short, and we must assume that the jury understood it 
and remembered it, even if they did not hâve a copy of it in the jury 
room, as it seems probable that they had. The jury were instructed 
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that the offense charged was the entering into a conspiracy ; that no 
substantive crime was charged, except conspiracy; that the receipt 
of "house money," so called, was only material as bearing on the 
main charge ; that to convict any of the défendants the évidence must 
show that there was a conspiracy to defraud the government; and 
that the défendants participated in it with knowledge of its existence. 
They were instructed more than once that participation in the con- 
spiracy without knowledge of its existence or knowledge of the con- 
spiracy without participation in it were not enough ; that it was their 
duty to convict only if défendants knew of the conspiracy to defraud 
and in furtherance of it did aid, abet, counsel, or advise. In the dis- 
cussion which followed the charge they were expressly told (it was 
almost the last thing they heard before they retired) that the indict- 
ment did not charge défendants with the receipt of house money, 
but with a conspiracy as to underweighing and that alone. As to 
overt acts they were instructed that one overt act by one conspirator 
was enotigh as to that one. It is certainly reasonable to suppose that, 
if they ail agreed as to the commission of one overt act by one of 
the défendants, they would not consume further time discussing the 
question of the commission of other overt acts by the same person. 
But, whether this supposition be reasonable or not, it is manifest that 
they did agrée as to the commission of one overt act by Drew and one 
by Wardell. Having donc this, they proceeded to f rame their verdict, 
and, having the indictment before them with its elaborate charge as 
to each of thèse overt acts, they naturally supposed that a finding of 
guilty of that particular charge would cover ail the points submit- 
ted to them, viz., conspiracy; knowledge of it, participation in it, and 
the commission of the particular overt act in aid. We must read the 
finding in the light of the indictment which was before them when 
they formulated such finding. In the case of Drew they manifestly 
intended to find — and a plain common-sense construction of their ver- 
dict indicates that they did find — not only that Drew received $50 
from Doyle, but that Doyle was an employé of Arbuckle Bros., im- 
porters of raw sugar into the port of New York, and that Drew re- 
ceived the $50 "in pursuance of said conspiracy [the one alleged in 
the indictment] and in order to effect the object thereof." Doyle 
might hâve paid money in pursuance of the conspiracy and to effect 
its object, without the payée having knowledge of a conspiracy or 
participating in it. But Drew could not possibly hâve received "in 
pursuance of the conspiracy and in order to effect its object," without 
knowing of the conspiracy and participating in it. The finding as to 
Wardell must be similarly construed. We are satisfied that the ver- 
dict found both défendants guilty of the conspiracy charged in the 
indictment. 

[2] The only other assignment of error which has been argued is 
to the refusai of the court to strike out the answer of one of the 
witnesses. The witness Hyland was one of the self-confessed con- 
spirators who underweighed cargoes, made false entries of weights, 
and received money from the crooked importers for doing so. He had 
testified on cross-examination by counsel for Wardell that at one 
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time Wardell gave him $1,200 of which he handed back to him $300. 
Thereupon the cross-examination continued as follows: 

"Q. Just tell this jury, without talking so much, where you got the money 
from Mr. Wardell, how long you kept It before you turned this $300 back to 
him. A. At various times after the 15th of December Mr. Wardell collected 
from the weighers on the dock this money. 

"Q. You did not see him collect any from the weighers ? A. No, sir." 

Thereupon counsel for Wiardell moved that the answer to the first 
of thèse questions be struck out, which was denied and exception 
reserved. The motion should hâve been granted. Apparently the 
trial judge got the impression from something said by counsel that 
the only objection raised was that the answer was not responsive. 
The real vice of the answer was indicated by the answer to the sec- 
ond question, which showed clearly that the answer the witness had 
volunteered contained a statement as to which he had no personal 
knowledge whatever. 

[3] The assignment of error being well taken, the only question to 
be determined hère is whether it was prejudicial error. "The modem 
tendency, both of législation and of the décision of courts, is to give 
as wide a scope as possible to the investigation of facts. Courts of er- 
ror are especially unwilling to reverse cases because unimportant and 
possibly irrelevant testimony may hâve crept in, unless there is rea- 
son to think that practical injustice has been thereby caused." Holmes 
V. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118; Wil- 
liamson v. U. S-, 207 U. S- 451, 28 Sup. Ct. 163, 52 L. Ed. 278. 

This witness, as we hâve said, was one of the corrupt assistant 
weighers; indeed one of the most shameless of them. Of the other cor- 
rupt assistant weighers, Cogan testified that he paid some of the money 
he received from the importers to Drew and some of it to Wardell. 
Quigly testified to the same effect; so did Sawyer. Parker testified 
that he made similar payments to Drew; Quinn, Stern, Brehn, and 
Braddel that they made similar payments to Wardell. Thèse wit- 
nesses ail testified to actual payments made by themselves, to facts 
within their personal knowledge. They were confessedly criminals, 
and the jury might disbelieve their testimony, but to contend that any 
préjudice resulted to either défendant because another man of equally 
bad character said that one of the défendants divided with the cor- 
rupt assistant weighers, when in the very next answer he admitted 
that he did not know anything about it, seems to us an entirely un- 
reasonable proposition. 

The judgment is affirmed. 



BEAN V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. January 16, 1912.) 

No. 911. 

1. Bankeuptcy (§ 49.5*) — Oftenses— Evidence— Mathbialitt—Remotenbss. 

Where, in a prosecution of a bankrupt for alleged concealment and 
vvithholding of assets from the trustée, the only substantial évidence 

»— — ^ — — — " — 

•For other cases see same topio & { numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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. was that , défendant was seen on two occasions removing goods from 
his store la.te at night, and a government's witness testifled in détail 
respecting a mortgage executed b5' the banlsrupt on his stock for money 
loaued, stating wlien tlie money was paid and from whom it was ob- 
tained, wlilch évidence was uncontradlcted, évidence of a conférence 
hetween tlié mortgagee and his alleged debtor from whom It was claimed 
he obtalned the money that he loaned to the banlîrupt to thè effect that 
he desired the money paid because he had promised to loaii it to au- 
other was properly excluded for remoteness. 

[Éd. Note.— For other cases, see Banliruptcy, Dec. Dig. i 495.*] 

2. Bankruptcy (§ 495*) — Evidence — KELiEvANCY — Remoteness. 

Where, in a prosecution against a bankrupt for eoncealing assets, it 
was proved that, shortly before dgfendant's f allure, he was seen to re- 
move goods from, the back part of his store at night by a witness who 
claimed to hâve looked throiigh the back Windows, évidence that the 
Windows were equipped wlth tight shutters, that the shutters were up 
on November 18, 1909, and that there was no change in keeping up the 
shutters at night from the tlme the bankrupt went into the store im- 
til January, 1810, though défendant vacated the store In May, 1909, wa* 
Inadmissible for remoteness. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 495.*] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Louis Bean was convicted of willfully eoncealing assets from his 
trustée in bankruptcy, and he brings error. Affirmed. 

Samuel W. Emery, for plaintiff in error. 

William H. Garland, Asst. Dist. Atty., for the United States. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. The indictment in this case charged the 
défendant with unlawfully, knowingly, and willfully eoncealing from 
his trustée in bankruptcy certain property belonging to his estate in 
bankruptcy, to wit, "certain choses in action and book accounts," "a 
large quantity of merchandise," and "certain moneys." At the trial 
in the court below, Judge Dodge presiding, the jury returned a ver- 
dict of guilty. The assignments of error présent the single question 
whether certain évidence ofEered by the défendant was properly ex- 
cluded by the court. 

The évidence tended to show the following facts : From Septem- 
ber 1, 1908, to April 29, 1909, the défendant was a dealer in men's 
and women's clothing at Ipswich. On April 29, 1909, he filed his 
pétition in bankruptcy, and on the same day was adjudicated a bank- 
rupt. On May 25, 1909, his trustée in bankruptcy was appointed and 
qualified. 

[1] On February 2, 1909, the défendant executed a chattel mort- 
gage to Morris Port to secure a note for $1,500 payable to Port. 
This mortgage covered the goods and fixtures in his store, and was 
recorded in Ipswich, but no possession of the property was taken by 
Port. In June, 1909, thèse goods and fixtures were sold by the trus- 
tée at public auction for $760. With respect to the $1,500 mortgage 
note, both the défendant and Port testified that $400 was loaned by 

•For other cases see same toplc & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Port to the défendant on September ' 14, 1908, and the balance, $11,- 
000, on February 2, 1909. As to the disposition oî this money, the 
défendant testified that he deposited $400 in the Océan Bank at New- 
buryport, and used it in his business ; that he paid a loan of $350 to 
his brother-in-law, and $300 to one Hirsch in payment of a note, and 
that the balance he used in paying bills, but he was unable to state 
what was paid to any particular person. 

The government's évidence tended to show, further, that the de- 
fendant continued to buy goods up to April 22, 1909 ; that in Febru- 
ary or March he had in his store goods of the value of $3,000 to 
$4,000; and that twice in April about two weeks before the adjudi- 
cation, he was seen between 12 o'clock at night and half-past 1 o'clock 
in the morning taking boxes, presumably with goods in them, away 
f rom his store to a covered wagon drawn by a horse, and that there 
was â light in his store at both of thèse times ; and, further, that no 
money or property other than the merchandise and fixtures were 
turned over by the défendant to the receiver or the trustée. The 
évidence introduced by the défendant tended to contradict or explain 
the foregoing évidence introduced by the government. 

Regarding the mortgage of February 2, 1909, Port, the government 
witness and mortgagee, further testified that he raised this money 
f rom people who owed him : 

"Q. How did you raise the money? A. I raised it from my people, what 
they owed me. 

"Q. You coUected It from persons who owed It to you? A. I had one man 
owed me over $600. 

"Q. Who was that? A. Slossberg In Portsmouth. 

"Q. Dld you get this money, $1000 or $1100 from your banli? A. No. I 
had it ail with me, because Mr. Slossberg gave me that money." 

Subsequently the défendant called Slossberg as a witness, who tes- 
tified that on January 15, 1909, he owed Port $665. The witness 
was then asked the following question : 

"I don't know as I will trouble to ask you what it was for, but state 
whether or not Mr. Port came to you at any time and said that he shoul4 
need the money soon." 

With respect to this question, the following appears from the rec- 
ord: 

"Mr. Garland: I object. I don't see how any conversations between the 
witness and Port cuu possibly lie compétent. 

"Mr. Bmery : I tliink it would be as tending to show Mr. Port acted in 
good faith, that he was making préparations to hâve this money for Mr. 
Bean, and that he did let him hâve it as he testified. 

"Mr. Garland: He has testified that he let him hâve it, and it is for the 
jury to say whether the story is true or not. 

"Mr. Emery: Well, I dldn't know but what you might say Mr. Port didn't 
hâve it. 

"The Court : My Impression is that it is not admissible. Do you ask me 
to exclude it? 

"Mr. Garland: Tes. 

"Mr. Emery: I offer to show by this witness, Louis Slossberg, that Morris 
Port came to him on the 15th of January, or thereabouts, 1909, and told him 
that hê had agreed to let a man at Newburyport hâve some money ; that he 
was going to lend him some money; that he wanted him to be ready pretty 
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soon to let him hâve what he owed him, and he told Mm he wonld let hlm 
hâve It If he would glve hlm a few days' notice when he was ready, and on 
the 29th day of January Mr. Port came and got from hlm $665. 

"The Court : I want to get your objection on the record in case we hâve 
to deal with It hereafter. 

"Mr. Garland: I object to It on the gronnd that it has no tendency to 
prove or dlsprove any fact which Is in issue hère. The mère fact that thls 
man may hâve paid money to Port some day previous tp the day vehen Port 
says he paid a sum of money to the défendant does not seem to me to hâve 
any tendency to prove that he did pay it; it, to say the least, being an ex- 
traordinary proposition to attempt to corroborate a government wltness on 
part of the government's case. 

"Mr. Einery : I ofCer to show that last Item. 

"The Odurt: Without repeating anything y ou hâve already stated is there 
anything more, bearlng on Mr. Garland's objection, In your ofCer of proof? 

"Mr. Émery: No; except that I Insist on my offer. 

"The Court: The évidence offered is excluded by the court. 

"Mr. Emery: Bach item of it? It is divisible Into two parts. I hâve stated 
it so. 

"The Court : I do not see what more I can do except to say, 'the évidence 
ofCered,' whether you stated it in one statement or two, and the défendant 
excepts." 

The first two assignments of error raise the question whether this 
évidence was properly excluded by the court. 

The indictment charged the défendant with the concealment of 
property from his trustée, and, so far as appears from the record, the 
only substantial évidence tending to prove this issue was the évidence 
that the défendant was seen on two occasions removing goods from 
his store late at night. The record fails to show any, évidence of the 
concealment of money or accounts. Upon the évidence as it stands, 
therefore, it is difficult to see the materiality of aiiy of the testimony 
concerning this mortgage. 

But, conceding that in some aspects of the case the évidence re- 
specting the mortgage was relevant, what the défendant proposed to 
prove by Slossberg was plainly too remote to be material. The gov- 
ernment had called Port, the mortgagee, who testified in détail re- 
specting the mortgage, when the money was paid, and from whom it 
was obtained ; and this évidence stood uncontradicted as a part of the 
government's case. The testimony of Slossberg in no way tended 
to contradict the government's évidence, but merely to corroÎDorate it. 
It is said the government also claimed that the mortgage was fraudu- 
lent, and that this évidence tended to contradict this claim ; but the 
difSculty with this proposition is that there is no évidence in the rec- 
ord tending to prove that the mortgage was fraudulent. 

The first part of this excluded testimony, namely, what Port said 
to Slossberg about wanting the money he owed him, and that he had 
agreed to let a man in Newburyport hâve the money, was clearly in- 
admissible, since Port had already testified that he obtained this mon- 
ey from Slossberg, and this testimony is not rendered more trust- 
worthy by what Port said to Slossberg about it. The second part of 
this excluded testimony, namely, that Slossberg paid the money to 
Port, may hâve been relevant, but, as the case stands upon the record, 
it was too remote to be material under ail the circumstances of the 
case. 
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The exclusion of ail this testimony may well be put upon the ground 
stated in Chase's Stephen's Evidence (2d Ed.) p. 6, as follows: 

"Provlded that the Judge may exclude évidence of facts whieh, though 
relevant or deemed to be relevant to the Issue, appear to hlm too remote to 
be material under ail the circumstances of the case." 

[2] 2. The remaining assignments of error relate to the exclusion 
of certain évidence concerning the shutters in defendant's store. 

Newman, a witness for the government, testified, among other 
things, substantially as follows : 

From the rear part of his building he could see the rear of the 
building of the defendant's house. Shortly before the defendant's 
failure, when he was in the rear part of his building, he saw some 
light in the back part of defendant's store — "just through the Win- 
dows." He went over to see what it was, and saw a team just in 
front of the store, a horse and a wagon. He also saw some boxes 
there, and he saw thèse boxes put in the wagon. For a few minutes 
he watched thèse boxes put in the team. On another occasion, when 
he was in the front of his building, he saw some light in defendant's 
store, and he saw some boxes put on a team. One of thèse occur- 
rences took place on a Friday night and the other on a Saturday 
night. 

The defendant's store was about 100 or 125 feet from the witness' 
store. 

David H. Weil, a police offîcer called by the défendant, testified 
that while the défendant kept store there the Windows were ail closed 
in the back part ; in other words, that they were ail closed except the 
front Windows of the store. He further testified that the Windows 
had shutters on the inside with bars across them, that he had been 
down there a number of times, and that he did not remember ever 
seeing the shutters off in the nighttime. 

Bean, the défendant, testified that the shutters on ail the Windows 
in the store were always closed up during the time he occupied the 
store, except the two front windows ; that the shutters were made of 
matched boards, with two cross-sticks, and located on the inside of 
the Windows ; and that no light could be seen through the shutters in 
the store. The défendant then called Charles W. Chandler, who tes- 
tified that he had visited the store on November 18, 1909. The wit- 
ness was asked the following question: 

"Q. 1. How, at the time you were there In November, 1909, did you find 
thèse Windows, whether they were eovered or uncovered? " 

The court excluded the évidence, and the défendant duly excepted. 
The défendant, Bean, was then recalled to the stand, and asked the 
following questions by his counsel : 

"Q. 21. Mr. Bean, during the time that you occupied the store at Ipswleh, 
how much of the time were the shutters up at the slde and the back Windows? 

"Mr. Garland : I thought we had gone Into this. 
. "The Court: It has already been answered. 

"Q. 22. Then I wlll ask you whether there was any change in the way that 
the shutters were put on the building from the time that you failed up to 
the Ist of last January? " 
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The government objected to the question, and defendant's counsel 
then made the f dllowing offer : 

"Mr. Emery: I offer to show by thls wltness that there was no change iu 
the beeping up of the shutters, or their manner of being bept up, from the 
time he went Into the store untll the Ist of last January, 1910, and then I 
propose to call Mr. Chandler and ask him how he found the shutters when 
he was there; how he found the Windows covered." 

This évidence was of the same remote character as the preceding 
évidence, and was properly excluded on the same ground. 

The évidence related to the condition of the shutters in defendant's 
store. Shutters are not a permanent structure, but a structure which 
is subject to a change of condition at any time. It was proposed to 
prove by the witness Chandler that the shutters were up on Novem- 
ber 18, 1909, and then to call the défendant, who would testify that 
there was no change in the keeping up ôf the shutters from the time 
he went into the store until January, 1910, although the évidence 
shows that the défendant vacated the store in May, 1909. 

This évidence was certainly too remote and uncertain on the ques- 
tion whether it was possible for the government's witness, Newman, 
to hâve seen any light in the store in the preceding April on the two 
occasions referred to in his testimony. 

The judgment of the District Court is affirmed. 

ALDRICH, District Judge. I think the évidence ofïered, which 
in substance was that a light could not be seen through the back shut- 
ters, made of matched boards, which the évidence tended to show 
were always closed, was admissible as tending to contradict the wit- 
ness Newman, who had testified that he did see a light ; but the wit- 
ness also testified that he walked around in front of the store, and, 
looking thr&ugh the front Windows, could see a light in the back part 
of the store, and that boxes were being loaded on to a team in front. 
While: to my mind the évidence was compétent as tending to discrédit, 
its substance after ail would dépend largely upon whether the lights 
were in the same condition upon the différent occasions and thus, at 
best, it was of an uncertain character, and, in view of the weight of 
the évidence against the défendant, it is clear that if it had been 
admitted it would not hâve influenced a verdict for the défendant. I 
therefore, upon the doctrine of harmless error, as expressed in Hunter 
V. State, 40 N. J. Law, 495, 542, concur in the resuit reached in the 
foregoing opinion. 



FRANK et al. v. UNITED STATES. 

(Circuit Court of Âppeals, Sixth Circuit. December 5, 19H.) 

No. 2,123. 

1, Food (§ 22*) — Violation of Food and Dbugs Act— Notice and Heamno 
— Eeview. 

An Information under Food and Drugs Act June 30, 1906, c. 3915, 
34 Stat. 768 (U. S. Conip. St. Supp. 1909, p. 1187), will not be dismlssed 
on appeal for the reason that it does not appear that there had been 

*For other case» see same toplc & $ numbbb In Dec. & Am. Dlgs. 1907 to date, S; Rep'r Indexes 
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a notice and hearing as provldert for by section 4 of tlie act before the 
Secretary of Agriculture, where no motion to dismiss for tliis reason 
was uiade below, nor was the question raised by auy pleading or assign- 
nient of error. 

[Ed. Note. — For otlier cases, see Food, Cent. Dig. § 23 ; Dec. Dig. § 
22.*] 

2. JuKY (§ 11*) — ÏKiAL or Issues of Fact— District Court. 

Under the express provisions of Rev. St. § ôt>i> (TJ. S. Conip. St. 1901, 
p. 4(i1 ). the trial of Issues of fact in the I^istrict Court, witli certain 
exoei)tions. niust be by jury. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. § 23; Dec. Dig. § 
11.*] 

3. JuEY (g 29*) — Waiveb— District Court. 

Rev. St. § 649 (U. S. Comp. St. 1901, p. r>2î>), whieh provides for a 
waiver of jury in the Circuit Court, has no application to the District 
Court. 

I BM. Note. — For other cases, see Jury, Cent. Dig. §§ 197-203 ; Dec. 
Dig. § 29.*] 

4. Jury {§ 29*) — Triai, of Criminal Offense— Waiveb of Jury — Effect. 

Under Const. U. S. art. 3, § 2, which provided that the trial of ail 
crimes, except in cases of impeachment, sliall be by jury, if an offense 
amounting to a crime should not be trled by a jury, the .iudgineiit would 
be a niere nullity, and require reversai. 

[Ed. Note. — l'or other cases, see Jury, Cent. Dig. § 203 ; Dec. Dig. § 
29.*] 

5. Ckiminai. Law (§ 1023*) — Appealable JunGMENTS— Trial of Petty Of- 

fense— Waiver or Jury. 

The trial of a "petty offense'' under waiver of jury would amouiit 

to an arbitration as to the (luestlons of fact Involved, and the court's 

conclusions of fact could not be revlevved. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1023.* 
Kight to walve trial by jury in criminal prosecutions, see note to 

Dow v. l'nited States, 94 C. C. A. 7.] 

6. Criminal Law (S 1023*) — Agreed State of Facts— Review. 

Where the submission in a criminal case is upon an agreed state of 
facts, leaving for détermination only a question of law arising thereon, 
the détermination upon that (luestion of law is reviewable. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 25<S3- 
2598; Dec. Dig. § 1023.*] 

7. FôOD (§ 18*) — FooD AND Dhugs Act — Violation— Nature of Offense. 

A prosecution under Food and Drugs Act June 30. lOOC, c. 3915, § 2, 
34 Stat. 7GS (U. S. Comp. St. Supp. 1909, p. 1188), which provides for 
no imprisoninent for the tirst offense, but morely for a fine not exceed- 
Ing $200, is for a "petty offense." 

[Ed. Note. — For other cases, see B'ood, Cent. Dig. § 20 ; Dec. Dig. § 
18.*] 

8. Criminal Law (§ 1023*) — Judgments Reviewable— Agreed State of 

Facts — Final Judgment. 

On a prosecution for violation of the food and drugs act, record ex- 
ainined, and h(M, that the case was not lieard in the District Court 
solely upon an agreed state of facts, and that, therefore, the final judg- 
ment embraced the détermination of a question of fact, wlilch was not 
reviewable. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1023.*] 

9. Food (§ 5*) — Food and Drugs Act — "Compound" — "Blend." 

Food and Drugs Act June 30, 1900, c. iîOl-J, § S, 34 Stat. 770 (U. S. 
Comp. St. Supp. 1909, p. 1191), provides tliat the terni "blend" shall 

•For Gther casés see same topio & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
192 F.— 55 
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be construed to mean a mixture of llke substances, Régulation 27a, 
made under the authorlty of the act, provides that tbe terms "mix- 
tures" and "compounds" are interchangeable, and Indicate the resuit of 
puttlng together two or more food products. Helcl, that a blend Is a 
compound, but a compound may or may not be a blend ; in other words, 
that the term "compound" does not necessarily dénote a mixture of unlike 
substances. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 5.* 

For other définitions, see Words and Phrases, vol. 2, p. 1372.] 

10. Food (§ 5*) — Food and Detjgs Act— Impbopkb Beandinq— White Pep- 
PEB "Compound." 

The term "Compound White Pepper" does not so naturally Imply to 
the average purchaser a mixture of white pepper with an Ingrédient 
other than pepper as to make it a proper branding, where the state- 
ment of Its ingrédients Is so placed and In such type as not to be 
readlly noticed by the purchaser, and as to be calculated and intend- 
ed to deceive and mislead the latter. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 5.* 
What constltutes a violation of pure food régulations, see note to 
Brina v. United States, 105 O. 0. A. 559.] 

11. Cbiminai, Law (§§ 911, 1156*) — Eeview— Motion for New Tbiai,. 

A motion for a new trial is addressed to the discrétion of the court, 
and Its déniai is not subject to review. 

[Ed. Note. — For other cases, see Crlmlnal Daw, Cent. Dig. §§ 2134, 
8067-3071; Dec. Dig. §§ 911, 1156.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

Jacob Frank, Charles Frank, and Emil Frank were convicted of 
violation of the food and drugs act, and bring error. Affirmed. 

Edward Colston and A. W. Goldsmith, Jr., for plaintiffs in error. 
Sherman T. McPherson, U. S. Atty. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The appellants were informed against 
under the food and drugs act of June 30, 1906 (34 S. L. 768), for ship- 
ping in interstate commerce an article of food labeled "Perfection 
Mills Compound White Pepper," alleged in separate counts to hâve 
been, respectively, misbranded and adulterated. The alleged adultéra- 
tion consists in the fact that the article contains only about 65 per 
cent, of white pepper, the remaining 35 per cent, being a corn product, 
which is alleged to hâve been so mixed and packed with the pepper 
as to reduce and lower its quality and strength. As the corn product 
was of such a nature as not to constitute adultération if properly 
branded, we may, with propriety, confine our attention to the charge 
of misbranding. 

'^he information charged that the article was labeled and branded 
as ioUows: "Perfection Mills Compound White Pepper," in large 
and plain letters, and about one inch thereunder, the following words, 
to wit : "Composed of Ground White Pepper and Ground Cereals," 
in small and inconspicuous type, "so placed upon said label as not to 
be readily noticed by the purchaser." The information was demurred 

*For oUi«r cases s«e same tapie & { numbsb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 
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to as stating no offense under the act in question or under the laws 
of the United States. The demurrer was overruled. Thereupon a 
jury was waived by agreement of counsel. 

À trial was had before the court upon an agreed state of facts (ex- 
cept in one particular hereafter mentioned), whereby the défendants, 
pleading not guilty to the charge in the information, admitted the 
fact of the alleged shipment in interstate commerce, also that the 
article contained 65 per cent, of ground white pepper, and about 35 
per cent, of ground cereals, and that it was labeled, in large type, 
"Perfection Mills Compound White Pepper" and in smaller type 
"Composed of Ground White Pepper and Ground Cereals"; also, 
in substance, the purchase of a sample can by an inspector of the 
Bureau of Chemistry of the United States Department of Agriculture, 
its analysis by an analyst of that department, and its possession by 
the United States District Attorney for use on the trial. 

The government admitted on the trial that the words "Composed 
of Ground White Pepper and Ground Cereals" are in type larger 
than the size required by régulation 17C of the rules and régulations 
passed in conformity with the food and drugs act, and that the article 
of food contained no added ingrédients poisonous or deleterious to 
health. The package was submJtted to the court "so as to display the 
label thereon," and is returned with the bill of exceptions. The de- 
fendants then moved to dismiss the information, and for judgment 
in their favor, upon the grounds contained in the demurrer to the 
information. The motion was denied. The trial court held that the 
label was not in compliance with the law, found the défendants guilty, 
and imposed a fine of $50. 

[1] Upon the argument in this court, défendants urged that the 
information was improperly filed, and should be dismissed for that 
reason, upon the authority of United States v. 20 Cases of Grape 
Juice (C. C. A. 2) 189 Fed. 331, where it was held that in case the 
district attorney acts solely in pursuance of the report of the Sec- 
retary of Agriculture, under sections 4 and 5 of the food and drugs 
act, the notice and hearing provided by section 4 are conditions pré- 
cèdent to the filing of the information; such notice and hearing not 
appearing in this case. It would be enough to say that this proposi- 
tion is not properly before us from the fact that no motion to dismiss 
for this reason was presented below, nor is the question raised by any 
pleading or presented by assignment of error. We do not, however, 
construe the information as showing that it was filed without in- 
vestigation by the district attorney, or solely by authority of sections 
4 and 5 of the act. 

[2-5] The fact that the case was finally heard by the court without 
a jury raises the question of the effect of the judgment when pre- 
sented for review. By R. S. § 566 (U. S. Comp. St. 1901, p. 461), the 
trial of issues of fact in the District Court is (with certain exceptions 
not material hère) required to be by jury; and section 649 (page 525), 
which provides for a waiver of jury in the Circuit Court, has no ap- 
plication to the District Court. The resuit is that if the offense for 
which the défendants were tried amounts to a crime, as distinguished 
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from a "petty offense," it could, under section 2 of article 3 of the 
Constitution of the United States, be tried only by a jury; and, if 
not so tried, the judgment would be a nulHty and require reversai. 
On' the other hand, if the offense is merely a "petty offense," the trial 
under waiver of jury would amount to an arbitration as to the ques- 
tions of fact involved; and it would resuit that the court's conclu- 
sions of fact could not be reviewed hère, and we would hâve no power 
to inquire into the sufficiency of the évidence to support the convic- 
tion, nor any question of law arising; out of or upon the évidence. 
United States v. L. & N. R. R. Co. (C. C. A. 6) 167 Fed. 306, 93 C. 
C. A. 58; Low v. United States (C. C. A. 6), 169 Fed. 86-88, 94 C. 
C. A. 1; Rogers v. United States, 141 U. S. 548, 12 Sup. Ct. 91, 35 
L. Ed. 853. 

[6, 7] However, if the submission i s upon an agreed state of facts, 
leaving for détermination only a question of law arising thereon, the 
determina.tion upon that question of law is reviewable. Henderson's 
Distilled Spirits, 14 Wall. 44, 20 L. Ed. 815. Counsel agrée that the 
offense hère charged is mèrely a "petty offense." Construing, as we 
do, section 2 of the food and drugs act, as providing for no impris- 
onment for the iirst offense, but merely for a fine not exceeding $200, 
we agrée with counsel. Callan v. Wilson, 127 U. S. 540, 8 Sup. Ct. 
1301, 32 L. Ed. 223 ; Schick v. United States, 195 U. S. 65, 24 Sup. 
Ct. 826, 49 L. Ed. 99. 

[8] Was the case finally heard solely upon an agreed state of facts, 
so as to involve only a question of law? We think not. It is true 
that the case was heard in part upon an "agreed statement of facts," 
the substance of which has been before set out. But this statement 
contained no référence to the allégations made in the information 
that the words "composed of ground white pepper and ground cere- 
als" were "in small and inconspicuous type so placed upon said label 
as not to be readily noticed by the purchaser," as well as the state- 
ment "that the label and branding as above set forth was calculated 
and intended to deceive and mislead the purchaser thereof." On the 
other hand, the package containing the pepper was submitted to the 
court upon the trial, "so as to display the label thereon ;" and we are 
unable to détermine from the record that the court did not in finding 
the défendants guilty take into account the relative size and prom- 
inence of the type of the letters following the first part of the label, 
in connection with the allégations in the information relating thereto, 
and draw inferences of fact therefrom. For this reason, we think 
the final judgment embraced the détermination of a question of fact, 
which is not reviewable hère. But the ruling upon demurrer to the 
information is still open to review, and its considération seems to 
sufficiently présent the meritorious question in the case. 

Régulation 17e, adopted for the enforcement of the food and drugs 
act, provides that "an article containing more than one food product 
or active médicinal agent is rnisbranded if named after a single con- 
stituent." Défendants challenge both the validity of this régulation 
and its application to this case. In the view we take of the case, 
we bave not found it necessary to consider either of thèse questions. 
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[9] By section, 8 of the act an article of food is declared to be 
misbranded, '"Second. If it be labeled or branded so as to deceive or 
mislead the purchaser," with the proviso attached to the fourth sub- 
division of the section that an article not containing any added poison- 
ous or deleterious ingrédients shall not be deemed to be adulterated 
or misbranded, and "Second. In the case of articles labeled, branded 
or tagged, so as to plainly indicate that they are compounds, imita- 
tions or biends, and the word 'compound,' 'imitation' or 'blend,' as 
the case may be, is plainly stated on the package in which it is offered 
for sale." We assume, for the purposes of this opinion, that if the 
statement of the ingrédients of the "compound" were printed in type 
as large and prorainent as that used in the primary label, and in such 
position as to be substantially part of one continuons label or brand, 
there would be no misbranding. But the information allèges the con- 
trary of this, and that the branding "was calculated and intended to 
deceive and mislead the purchaser." Unless, therefore, the term 
"compound" on the label naturally implies that the article is a "com- 
pound" of white pepper and some ingrédient or ingrédients other than 
pepper, it seems clear that there is misbranding. Défendants con- 
tend that the term "compound" does naturally so imply ; the argu- 
ment being that as the second subdivision of the fourth paragraph 
of section 8 of the act provides "that the term 'blend' as used 
herein shall be construed to mean a mixture of like substances, 
* * * " and régulation 27a, made under the authority of the act, 
provides that "the terms 'mixtures' and 'compounds' are interchange- 
able, and indicate the resuit of putting together two or more food 
products," the term "compound" must be held to be a mixture of unlike 
substances, and that the statute is satisfied in the case of a compound, 
if the word "compound" is plainly stated on the package. We are 
disposed to the view that the resuit of the statute and the régulations 
thereunder is that a blend is a compound, but a compound may or 
may not be a blend ; in other words, that the term "compound" does 
not necessarily dénote a mixture of unlike substances. The statute 
does not déclare that the mère use of the word "compound," whether 
as an adjective or as a substantive, sufficiently indicates that the ar- 
ticle is a compound within the statute. The provision is that articles 
containing no poisonous or deleterious ingrédients shall not be deemed 
to be misbranded "in the case of articles labeled, branded or tagged 
so as to plainly indicate that they are compounds * * * and the 
Word 'compound' * * * jg plainly stated on the package." 

[10] A primary label "White Pepper Compound" would doubtless 
fairly indicate that the article is a compound of white pepper and 
some other ingrédient, whether another kind of pepper or an unlike 
substance, it is not noAV necessary to décide. But the term "Com- 
pound White Pepper" does not, in our opinion, necessarily import 
the same idea as "White Pepper Compound." The adjective "com- 
pound," we think, is sometimes used colloquially, as meaning "having 
added strength," as a "compound extract." However this may be, 
it seems clear that the term "Compound White Pepper'' does not so 
naturally imply, to the average purchaser, a mixture of white pepper 
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with an ingrédient other than pepper as to make it a proper branding, 
as against the fact (as alleged) that the statement of the ingrédients 
is so placed and in such type as not to be readily noticed by the pur- 
chaser, and as to be calculated and intended to deceive and mislead 
the latter. While we hâve f ound no controlling authority in spécifie 
support of this view, we hâve found nothing persuasive to the con- 
trary. The décisions principally relied on by the défendants (In re 
Wilson [C. C] 168 Fed. 566; United States v. 68 Cases of Syrup 
[D. C] 172 Fed. 781; United States v. Boeckmann [C. C] 176 
Fed. 382; United States v. 779 Cases of Molasses [C. C. A. 8] 174 
Fed. 325, 98 C. C. A. 197), as well as the departmental rulings (one 
of the most prominent of which is F. I. D. 63), are ail distinguishable 
from the case before us. In our opinion the demurrer to the informa- 
tion was properly overruled. 

[11] The motion for new trial was addressed to the discrétion of 
the court, and its déniai is not subject to review. 

It results from thèse views that the judgment of the District Court 
should be affirmed. 



UNITED STATES v. WEI.I/S. 

(Circuit Court of Appeals, Second Circuit. ïanuary 11, 1912.) 

Nos. 53-56. 

1. CoNSPiRACY (§ 33*) — CoAL Lands— Fraudulent Entry— Conspibact. 

Rev. st. § 2347 (U. S. Comp. St. 1901, p. 1440),' provides that every 
citizen may enter yacant coal lands of tbe United States not exceeding 
160 acres to any individual person, or 320 acres to an association, and 
section 2350 (page 1441) déclares that the preceding section shall au- 
thorize only one entry by the same person or association of members, 
and no association of persons, any member of which shall hâve taken 
thè beneflt of such sections, either as an Individual or as a member of 
any other association, shall enter on or hold any other lands under the 
provisions thereof , and no member of any association which shall hâve 
taken the benefit of such sections shall enter or hold any other lands 
under such provision. HeH that, While such act does not prevent in- 
dividuals from making entrles with tbe intent to convey the same to a 
corporation or another, it does prohibit Indlviduals or corporations from 
acqulring more coal land than they are entitled to enter directly by 
employing dummies to make entrles for their beneflt; and hence where 
défendants assoclated themselves and consplred to employ dummies to 
enter coal lands of the United 8ta,tes for a corporation to be thereafter 
formed, and committed overt acts in furtherance of such conspiracy, 
euch acts amounted to a conspiracy to defraud the United States. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dlg. § 60; Dec. Dlg. 
§ 33.*] 

2. Conspibact (§ 33*) — Fraud— Co-Conspiratoes. 

Where défendants in New York consplred to obtain coal lands be- 
longing to the United States to an amount much larger than that pre- 
scribed by Rev. St. § 2347 (U. S. Comp. St. 1901, p. 1440), and for this 
purpose employed dummy entrymen to make entrles on the land in 
Wyoming, It was not essentlal to a conviction of défendants of conspiracy 
to defraud the United States that it should be also shown that the en- 
trymen were co-consplrators. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dlg. § 60; Dec. 
Dlg. § 33.*] ■ 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Cbiminal Law (§ 113*) — Venue— Place or Offense. 

Where défendants couspired to defraud the United States by means 
of excessive coal entries niade tlirougli dummy entrymen in Wyomlng, 
it was not essential to the forming of the conspiracy in that state that 
any of the défendants should hâve been physically présent there prior 
to the time the entry applications were verified in New York, and for- 
warded to Wyoming for filing, but it appearing that one of the défend- 
ants, a résident of Wyomlng, had been appointed attorney in fact for 
some of the entrymen, and had been in touch with some of the other 
members of the association for some months prior to the verifying of 
the applications, the facts warranted an inference that the offense was 
committed in Wyoming, and that the défendants were therefore subject 
to indictment in that state. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 232; Dec. 
Dig. § 113.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Frank T. Wells, Rufus J. Ireland, Wilberforce Sully, and George 
W. Daily were indicted for conspiracy to defraud the United States 
in obtaining a quantity of coal land in Wyoming, and from an order 
discharging défendants on habeas corpus the United States appeals. 
Reversed and remanded. 

Henry A. Wise, U. S. Atty., and Abel I. Smith, Jr., Asst. U. S. 
Atty. (Stuart McNamara, of counsel), for the United States. 

Hawkins, Delafield & Longfellow (Charles F. Brown, and Lewis 
h. Delafield, of counsel), for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of the 
■Circuit Court upon writ of habeas corpus discharging the défendants 
who were held awaiting an order for removal under section 1018, 
U. S. Rev. Stat. (U. S. Comp. St. 1901, p. 719), to Wyoming for trial 
under an indictment charging them with conspiring to defraud the 
United States in violation of section 5440, U. S. Rev. Stat. (U. S. 
Comp. St. 1901, p. 3676). The indictment charges that June 1, 1906, 
within the district of Wyoming, the four défendants, résidents of 
New York, conspired with four other défendants, résidents of Wy- 
oming, and with other persons, to defraud the United States by ob- 
taining 1,760 acres of coal land of the United States in Wyoming for 
a corporation to be thereaf ter formed under the name of the Owl Creek 
Coal Company in excess of the acreage which such corporation could 
obtain by direct entry, and to accomplish this by hiring individual 
entrymen to make entries, not for their own use and benefit, but for 
the use and benefit of the corporation, and by advancing the moneys 
necessary for making the entries and paying for the land to be sub- 
sequently conveyed to the corporation. 

The indictment then goes on to charge as overt acts in pursuance 
of the conspiracy the vérification of entry appplications by some 14 en- 
trymen June 4, 1906, at Amityville, N. Y., the vérification of nonmin- 
eral affidavits to accompany said applications by défendants in Wy- 
oming; the filing by the conspirators of the applications of the entry- 

•JFor other cases aée same topio & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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men June 22, 1906, in the United States Land Office at Lander, 
Wyo. ; the payment there by the conspirators of the purchase price of 
the land; the payment to the entrymen of $10 each for making the 
entries and the forwarding of their deeds to the Owl Creek Coal Com- 
pany from Amityville to the register of deeds of Big Horn county, 
Wyo., for record. 

[1] The right to enter coal lands is regulated by sections 2347- 
2352, U. S. Rev. Stat. (U. S. Comp. St. 1901, pp. 1440, 1441), the fol- 
lowing sections only being material hère: 

"Sec. 2347. Every person above the âge of twenty-one years, who Is a 
citizen of the United States, or who has declared his Intention to beconie 
such, or any association of persons severally qualified as above, shall upon 
application to the register of the proper land office, hâve the right to enter, 
by légal subdivisions, any quantity of vacant coal lands of the United States 
not otherwise appropriated or reserved by compétent authority, not exceed- 
tng one hundred and sixty acres to such indlvidual person, or three hundred 
and twenty acres to such association, upon payment to the receiver of not 
less than ten dollars per acre for such lands, virbere the same shall be situ- 
ated more than fifteen miles from any completed railroad, and not less tlian 
twenty dollars per acre for such lands as shall be within fifteen miles of such 
road." 

"Sec. 2350. The three preceding sections shall be held to authorize only 
one entvy by the same person or association of members ; and no associa- 
tion of persons any member of which shall hâve taken the benefit of such 
sections, either as an indlvidual or as a member of any other association, 
shall enter or hold any other lands under the provisions thereof ; and no 
member of any association which shall hâve taken the benefit of such sec- 
tions shall enter or hold any other lands under their provisions. » » * " 

It is said that the indictment charges no offense because there is 
nothing to 'prevent individuals from making entries with the inten- 
tion of conveying to a corporation or to any one else. This is quite 
true of persons really making independent entries, but the whole act 
could be nullified if individtials or corporations could acquire more 
land than they were entitled to enter directly by employing dummies 
to make entries for their benefit. U. S. v. Munday, 222 U. S. 175, 

32 Sup. Ct. 53, 56 L. Ed. . The différence between entries which 

are independent and entries which are for the use of others is pointed 
out by the Circuit Court of Appeals for the Eighth Circuit in two 
civil actions under the désert land act — United States v. Mackintosh, 
85 Fed. 333, 29 C. C. A. 176, where the reclaimants were acting in 
their own right, and Salina Stock Co. v. United States, 85 Fed. 339, 
29 C. C. A. 181, where the reclaimants were acting for the benefit of 
a corporation. The distinction is also pointed out by Sanborn, J., 
in two cases under the coal land act-^Pereles v. Weil (D. C.) 157 Fed. 
419, where the entrymen were acting on their own behalf, and Ar- 
nold V. Weil (D. C.) 157 Fed. 429, where they were acting on behalf 
of others. It is also recognized in the two cases the défendants rely 
upon— United States v. Keitel, 211 U. S. 370, 29 Sup. Ct. 123, 53 L. 
Ed. 230, a case under the coal land act, and United States v. Budd, 
144 U. S. 154, 12 Sup. Ct. 575, 36 L. Ed. 384, a case under the tim- 
ber and stone act. In the former Mr. Justice White, at page 387 of 
211 U. S., page 127 of 29 Sup. Ct. (53 L. Ed. 230), said: 

"Beyond question by section 2347, U. S. Rev. gtat., every one possesslng 
the quallflcatlons of âge and citizensMp therein stipulated is entitled, upon 
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application, and on payment of tlie priée flxed by law to purelmse in his own 
behalf one hundred and slxty acres of coal land. * * * " 

And in the latter case Mr. Justice Brewer at page 163 of 144 U. 
S., page 577 of 12 Sup. Ct. (36 L. Ed. 384), said : 

"Tlie act does not in any respect llmit tlie dominion which the piirchaser 
has over the land after his purchase from the government, or restriet in the 
slightest liis power of aliénation. Ail tliat ît denounees is a jirior agreement, 
the actinfj for another in the purchase. If when the title passes from the 
government no one save the ptirchaaer has any clalm upon it, or any contract 
or agreement for it the act is satisfled." 

The charge in the indictment is most clear that the entrymen were 
not acting for their own use and benefit. 

It is next said that, even if they were not acting for themselves, 
they could not be acting for a corporation to be thereafter created, 
and not in existence at the time the entries were made. But the of- 
fense charged is a conspiracy to defraud the United States in pursu- 
ance of which the défendants committed overt acts. It makes no 
différence whether the corporation to be benefited was in existence, or 
whether it ever came into existence or the conspiracy was ever carried 
eut. We hâve so held in Radin v. United States, 189 Fed. 568, in 
vv'hich the indictment charged a conspiracy under section 5440 to com- 
mit an offense against the United States, namely, that a bankrupt 
should conceal property of the bankrupt estate from his trustée. The 
conviction was sustained, although no trustée was ever appointed. 

[2] The second objection and the one upon which the court below 
decided the case is that, if there were a conspiracy, it must hâve been 
made in New York because none of the défendants had been in Wy- 
oming or had communicated with any one in Wyoming until after 
June 4, 1906, when the crime, if any, was consummated by the first 
overt act of verifying the entry appHcations at Amityville in this 
state. The défendants took a large vokime of testimony before the 
commissioner to overcome the prima facie case in favor of the United 
States which the indictment oft'ered in évidence made eut. Their wit- 
nesses did testify as the court below hekl. But there was circum- 
stantial évidence of concerted action and common purpose from which 
a conspiracy might be inferred. It is not essential that the entrymen 
should be co-conspirators. They may bave allowed themselves to be 
used out of mère good nature or for compensation without any appré- 
ciation whatever of the conspiracy, if one existed. Moreover, they 
made affîdavits taken and written down by a government inspector 
which indicated participation on their part. It is true that tliey tes- 
tified they did not make the statements to that effect contained in the 
affidavits. But it is no part of our duty to weigh the évidence. Hyde 
v. Shine, 199 U. S. 62, 84, 25 Sup. Ct. 760, 50 L. Ed. 90. 

[3] Moreover, the défendant Gebo, a résident of Wyoming, who 
was appointed attorney in fact for some of the entrymen, had been in 
touch with some of the other parties as early as December, 1905, upon 
the subject of thèse coal lands. The conspiracy could bave been made 
in Wyoming, where its purpose was to be accomplished without any 
of the défendants being physically there or being personally acquainted 
with each other before June 4, 1906, when the entry applications were 
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verified at Amityville. Price v. Henkel, 216 U. S. 488, 30 Sup. Ct. 
257, 54 L. Ed. 581. If the conspiracy was made in Wyoming, they 
are indictable "there, although the first overt act was committed at 
Amityville, and they might also hâve been indicted in New York. 
It is a hardship to require the défendants to go to Wyoming for 
trial, and it may well be that they are not guilty of the offense charged 
in the indictment. But with thèse considérations we hâve nothing 
to do. We hâve only to détermine whether the indictment does 
charge an offense, and whether. there was any évidence to sustain the 
finding of the commissioner that there was probable cause to believe 
that the défendants had committed it in Wyoming. 

As we feel obliged to find that both thèse conditions existed, the or- 
der of the court below is reversed, and the défendants remanded to 
the custody of the marshal. 



lu re RAPHAËL. 

HAFFENBERG v. CHICAGO TITLE & TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,355. 

1. Bankbxjptct (§ 306*) — Review of Decree— Remedy. 

An appeal lies from a decree of a fédéral District Court in bank- 
ruptcy requlring a bankrupt's attorney to account for a payment re- 
ceived in contemplation of bankruptcy. 

[Ed. Note. — For otlier cases, ses Bankruptey, Dec. DIg. § 306.* 
Appeal and review in bankruptey cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Banketjptct (§ 293*) — Pkoceedinbs bt Trustée— Nature. 

A pétition by a bankrupt's trustée to compel the bankrupt's attorney 
to account for moneys claimed to bave been paid in contemplation of 
bankruptey falls within Bankr. Act July 1, 1898, c. 541, § 23b, 30 Stat. 
552 (U. S. Comp. St. 1901, p. 3431), as amended, requlring suits by a 
trustée to be brought in a court wbere bankrupt might bave sued ex- 
cept for bis bankruptey, in the absence of consent of défendant, be- 
ing In effect a plenary proceedlng as dlstingulshed from a proceeding in 
bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 293.*] 

3. Bankbxjptct (§ 293*) — Peoceedings by Trustée— "Consent." 

"Consent," within Bankr. Act July 1, 1898, c. 541, § 23b, 30 Stat. 552 
(U. S. Comp. St. 1901, p. 3431), as amended, whlch requlres suit by a 
trustée in bankruptey to be brought In certain courts In the absence 
of defendant's consent, means consent to the tribunal in whlch tbe con- 
troversy is to be carrled on, and not to the miode of procédure, whlch 
is regulated by gênerai prlnclples of law, uuless other provision is made. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 293.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1437-1441 ; 
vol. 8, p. 7612.] 

4. Bankeuptcy (§ 293*) — Peoceedings by Trustée— "Consent." 

Where proceedings brought in a fédéral District Court by a trustée 
In bankruptey were plenary Ih substance, though summary in form, de- 
fendants by answering and gôing to hearing, wlthout objectlng to the 
court's jurisdiction, consented within Bankr. Act July 1, 189S, c. 541, 

*Fop other cases see same topic & i humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' § 23b, 30 Stat. 552 (XJ. S. Comp. St. 1901, p. 3431), as amended, which 
requires suit by a trustée in bankruptcy to be brought in certain courts, 
in tbe absence of defendant's consent. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 293.*] 
5. Bankruptcy (§ 304*) — Payments to Attokneys— Eeview, 

Dnder Bankr. Act July 1, 1«98, c. 541, § 60d, 30 Stat. 562 (U. S. 
Cômp. St. 1901, p. 344G), which permits détermination in bankruptcy of 
the reasonableness of an attorney's fee paid by a debtor in contempla- 
tion of bankruptcy, the question cannot be determined in a plenary 
proceedlng brought under section 23b as amended to require a bankrupt's 
attorney to account for a payment claimed to hâve been received in 
contemplation of bankruptcy, where the pleadings raise no issue as to 
the reasonableness of the payment as a fee. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 304.*] 

Appeal f rom the District Court of the United States for the North- 
ern District of Illinois, Eastern Division. 

In the matter of Robert Raphaël, bankrupt. From a decree re- 
quiring C. B. Haffenberg to make a payment to Chicago Title & 
Trust Company, trustée, Haffenberg appeals. Reversed. 

See, also, 179 Fed. 1020, 102 C. C. A. 665. 

On February 28, 1906, the Chicago Title & Trust Company of Chicago, 
as trustée of the estate of said bankrupt, flled its pétition in the District 
Court for the Northern District of Illinois, Eastern Division, setting out, 
among other miatters, that the bankrupt, shortly before the flling of the 
pétition upon which his adjudication was had, made certain illégal disposi- 
tion of his property, aggregating $4,500 or $5,100 approximately, to his wife, 
Bertha Raphaël, which eventually came to the possession of Messrs. Gann, 
Peaks & Haffenberg, or said Haffenberg, for the purpose of effecting a set- 
tlement with Raphael's creditors. Thèse latter and certain otbers are made 
respondents to the pétition. This money, the petitioner charges, belongs 
to the bankrupt estate, and asks that the same be tumed over to him as 
trustée. On answer duly flled denying that the moneys belonged to the 
bankrupt's estate, and setting up a settlement with said Bertha Raphaël, 
the cause was referred to the référée as a spécial master to take the évi- 
dence and report his conclusions to the court. The spécial master, on June 
14, 1906, reported his finding, so far as this hearing requires, that said 
trustée should take the sum of $1,250, a part of said fund, which sum, he 
says, "would satisfy ail daims that the trustée would be justified in mak- 
ing against said tlrm." The master makes a statement of cash receipts and 
disbursements from which it appears that Gann, Peaks & Haffenberg or 
some of them had receiyed a considérable fee for services in seeking to ef- 
fect a settlement with creditors prior to the flling of the pétition in bank- 
ruptcy through Mrs. Raphaël, but from what funds Is not made clear. The 
spécial ruaster also found that "he," the bankrupt, "paid a fee of $1,000 
to Mr. Haffenberg in the nature of a retainer for services" some 10 days 
prior to the flling of the pétition in bankruptcy. The évidence of the bank- 
rupt shows that it was for services in the bankruptcy proceedlng to be ren- 
dered. With regard to this retainer, the master makes no other state- 
ment. Objections to the report were flled and overruled. On présentation 
to the court, the report was duly approved and conflrmed. 

Thereupon the court proceeded to order as foUows, viz.: "The court doth 
further flnd that the bankrupt herein paid to Charles B. Haffenberg, or the 
flrm of Gann, Peaks & Haffenberg, of which he was a member, his attor- 
neys, the sum of one thousand dollars ($1,000) within a few days prior to 
the flling of the pétition agamst said bankrupt, and that said payment was 
made in contemplation of the flling of said pétition against the said Rob- 
ert Raphaël, said bankrupt The court doth order and direct as a part of 
said accountlng in said pétition mentioned and in the light of certain oth- 

•For other cases see Bame topic & J numbek in Dec. & Âm. Diga. 1907 to date, & Rep'r Indexe» 
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er moneys havlng been paid to the said Charles B. Haffenberg, or sald flrm 
of Gaan, Peaks & Haffenberg, and said Garni, Peaks & Haffenberg, of whicb 
he was a member, pay to tbe said Chicago Tltle & Trust Company, as trus- 
tée herein, the sald sum of one thousand dollars ($1,000) so reçeived by 
them at or Immediately preceding the flling of the pétition agalnst sald bank- 
rupt, Robert Raphaël, as aforesaid." From thls order of the court Haffen- 
berg perfected this appeal, asslgnlng as errors that said decree is contrai-y 
to the spécial master's report, as conflrmed; that there is no évidence up- 
on whlch the same can be based; that said order deprives Haffenberg of 
bis property without due process of law ; that the court was wlthout ju- 
risdiction of the subject-matter ; and that, if entered at ail, said decree 
should hâve run against tbe flrm of Gann, Peaks & Haffenberg. 

J. G. Grossberg, for appellant. 

Moritz Rosenthal, Henry H. Kennedy, Joseph W. Moses, and Ju- 
lius Moses (Edward D. Wallace, of counsel), for appellee, 

Before GROSSCUP, BAKER, and KOHESAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
[1] This cause is properly hère on appeal. In re Friend, 134 Fed. 
783, 67 C. C. A. 500; Louisville Trust Co. v. Comingor, 184 U. S. 
18, 22 Sup. et. 293, 46 L. Ed. 413. 

[2, 3] The subject-matter of the pétition of the trustée consists 
in moneys paid over to the respondents by or for the bankrupt prior 
to the filing of the pétition to hâve the latter adjudged a bankrupt, 
which moneys respondents claim as their own. The pétition f ails 
within section 23 of the bankruptcy act, and is, in efïect, a plenary 
proceeding, as distinguished froin a proceeding in bankruptcy. Such 
being the case, the matter could not be disposed of in a summary 
proceeding (Louisville Trust Company v. Comingor, supra; Bardes 
V, Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175; 
In re Friend, supra), and could brily be entertained in the manner pro- 
vided in section 23b as amended, Even though the consent set out 
in this section be deemed necessary under the facts of this case, such 
consent "means consent to the tribunal in which the controversy is to 
be carried on and not to the mode of procédure, which is regulated 
by gênerai principles of law unless other provision is made." Sin- 
sheimer v. Simonson, 107 Fed. 898, 47 C. C. A. 51. 

[4, 5] While it appears from the record that no summons was 
issued against respondents, the pétition was substantially in the form 
of a bill praying for spécifie and gênerai relief. Without raising any 
objection to the jurisdiction of the court, the défendants below filed 
their several answers and went to hearing, thereby consenting to the 
jurisdiction of the District Court. Though summary in form, the 
substance of the proceedings was of a plenary character, and had réf- 
érence only to controversies at law and in equity between trustées and 
adverse claimants as set out in section 23. Appellant properly so 
considered them and made no attempt to défend or justify the fee of 
$1,000 in question, which was a matter in bankruptcy (In re Wood & 
Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 _L. Ed. 1136), and as 
such not cognizable in a plenary suit. In re Friend, supra. 

Section 60d, upon which the decree ordering the repayment of this 
$1,000 was based, reads as follows, viz. : 
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"(d) If a debtor shall, direetly or Indirectly, in contemplation of the fillng 
of a pétition by or against liim, pay money or transfer property to an at- 
torney and founselor at law, solleitor in equity, or proctor in admlralty for 
services to be reudered, the transaction shall be re-exauiined by the court on 
I)etition of the trustée or any créditer and shall only be held valid to the ex- 
tent of a reasonable atnount to be deteriuined by the court, and the excess 
may be reeovered by the trustée for the benetit of the estate." 

There is nothing in the pleadings to raise an issue vvith regard to 
the fee paid in this case. There is in the record no pétition upon 
which the court could base an inquiry into the reasonableness of the 
fee. It does not appear that the trustée knew anything about the 
payment until the hearing, nor was there any attempt to put Haiïen- 
berg upon notice that the reasonableness of the fee would be inquired 
into. It would hâve been a simple matter to hâve presented a péti- 
tion and to hâve caused the attorney to be brought before the court 
in a summary manner for examination as to the reasonableness of his 
fee. As said in Re Wood & Henderson, supra : 

"This is not a case of préférence, where part of the estate is transferred 
to a creditor so as to give him more of the estate than to others of the same 
class under section 60 of the bankruptcy act, nor is it a case of fraudulent 
conveyance under section 67. To uudertalce to bring within this définition 
of a préférence, requiring a plenary action for its recovery, the protection 
given a banlirupt's estate because of a transfer of property or money to an 
attorney or counselor for services to be rendered in contemplation of flling 
a pétition in banliruptcy is to add to the clearly defined préférences contem,- 
plated by the act, and is to include entirely différent transactions not em- 
braced in the statutory définitions of a préférence as Congress has defined 
that term. The section malies no provision for the service of process, and in 
that vievir such reasonable notice to the parties affected should be required 
as is appropriate to the case and an opportunity should be given them to 
be heard. The pétition by the trustée to re-examine a transaction be- 
tween the baukrupt and his attorney under this section is administrative in 
character, of which the court of bankruptcy has jurisdiction irrespective of 
section 23 of the act." 

It is plain that it was in the mind of Congress to make the adjust- 
ment of attorney's fées, as covered by section 60d, no elaborate or 
plenary proceeding. The bankruptcy court alone in the first instance 
has jurisdiction to pass upon the justice of the fee, and it has such 
jurisdiction only when the matter is presented in such a manner as 
to fully advise the respondent of the investigation. In re Wood & 
Henderson, supra; In re Rosser, 4 Am. Bankr. Rep. 153, 159, 101 Fed. 
562, 41 C. C. A. 497. So far as shown, no proof was called for or 
produced, nor does it appear that the court was advised of what 
would hâve been a reasonable fee. True, the order recites that the 
court heard the évidence adduced. This is not preserved, if any was 
in fact adduced in addition to that filed by the spécial master. How- 
ever that may be, there is hère, as above stated, an entire absence of 
pleadings, in this case a pétition, upon which such évidence could be 
heard or such order predicated. Haffenberg, having had no op- 
portunity to défend the reasonableness of his fee, was to that extent 
deprived of his property rights without due process of law. Until 
the pétition was filed as provided for in section 60d, and Haffenberg 
notified to appear and submit to an investigation as to the reasonable- 
ness of his fee in the manner provided by the act, and in the absence 
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of any waiver of his rights in the premises, the court was without ]u- 
risdiction to pass upon the subject-matter. 

The decree of the District Court, in so far as it directs the repay- 
ment of said sum of $1,000 by said Haffenberg, is reversed. 



GARDINER SAVINGS INSTITUTION v. HOGSETT et al. 

(Circuit Court of Appeals, Sixth Circuit. January 3, 1912.) 

No. 2,140. 

Màndamus (§ 116*) — Rétroactive Acts — Road Impbovement Bonds. 

Under Ohio Const. art. 2, § 28, whieli probi'oits rétroactive laws, Act 
Feb. 28, J906 (98 Ohio Laws, p. 32), which provides that the commls- 
sioners of a county in which road commissloners hâve incurred indebt- 
edness undèr color of statute may Issue bonds to extend the time of pay- 
aient, and that the county commissloners may levy an annual tax on the 
property in the road district, does not warrant mandamus to compel a 
levy of taxes or issije of bonds to pay a judgment based on bonds 
Issued for a road improyement where the power of taxation to pay the 
last-mentioned bonds, as limlted by Act March 28, 1876 (73 Ohio Laws, 
p. 96) § 1, and Act April 19, 1883 (80 Ohio Laws, p. 223, § 1), amending 
section 4812, Rev. St., was exhausted. 

[Ed. Note. — For other cases, see Mandamus, Dec. Dlg. § 116.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Mandamus by the Gardiner Savings Institution against J. N. Hog- 
sett and others. Judgment denying the writ, and plaintiff brings er- 
ror. Affirmed. 

W. B. Sanders (Squire, Sanders & Dempsey, on the brief), for 
plaintiff in error. 

N. Craig McBride, Pros. Atty., and S. F. Steele, for défendants 
in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is a proceeding in man- 
damus. Demurrer to the amended pétition was sustained in the court 
below and the writ refused. The object sought through the writ is 
to compel either the levy of a spécial tax on the taxable property sit- 
uated in a road district, known as Marshall Free Turnpike No. 54, 
of Highland county, Ohio, or the issue and sale of bonds of the county 
sufficient in either event to pay a certain judgment. This judgment 
is for $3,379.60, with interest and costs, and exécution thereon was 
prior to commencement of this Suit returned nulla bona. The relator 
(plaintiff in error) recovered the judgment in the court below at its 
October term, 1904, against the défendants in error, Hogsett and 
Head, as commissioners of the road district. The writ is sought 
against the nominal judgment debtors, to compel them, as commis- 
sloners of the road district, to levy the spécial tax ; and, alternatively, 

•F6r other cases see eame topic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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against Bennington, Carey, and Kesler, as commissioners of the coun- 
ty, to compel them to issue and sell the bonds (each to bear a promise 
binding the county), and also to levy annually a spécial tax on the 
taxable property within the road district sufficient to pay the accru- 
ing interest and ultimately to redeem the bonds. The tax in either 
case would be laid upon the same taxable property. If bonds should 
be issued, the judgment would be paid out of the proceeds arising 
f rom their sale. 

The power to impose sudi a tax thus becomes important, no matter 
whether the tax were applied to the payment of the judgment directly, 
or to the payment of the annual interest on the bonds and finally to 
their rédemption. The validity of such a tax as regards the annual 
interest on the bonds and their rédemption, however, is of even 
greater moment than it is in respect to the judgment. The bonds 
bearing the promise and so pledging the faith and crédit of the county 
would, if issued, présent the problem of whether the property of the 
entire county could, in the présent state of the law, be taxed to meet 
the interest and principal. 

The board of commissioners of Highland county, in pursuance of 
certain statutes called the "One Mile V'.ke Law," made an order, 
dated August 6, 1883, designating certain territory within the county 
as the road district, and also appointed three commissioners of the 
district (one of whom has since died, leaving the two before named 
surviving). In virtue of the statutes mentioned, thèse road commis- 
sioners issued and sold negotiable 6 per cent, coupon bonds in the 
sum of $5,600, dated August 1, 1885, part maturing March 1, 1894, 
part March 1, 1895, and the rest March 1, 1896, for the purpose of 
raising money to defray the expenses of constructing a road improve- 
ment in the road district before named. The relator was the owner 
of some of thèse bonds and coupons, and they were the basis of the 
judgment. 

The road commissioners hâve no funds with which to pay the judg- 
ment ; and it is averred that it is the duty of the county commission- 
ers to issue and sell bonds of the county for the purpose of paying the 
indebtedness stated, including the judgment, in accordance with a 
statute of Ohio passed February 28, 1906 (98 O. L. 32) ; but that the 
commissioners, although duly requested, hâve failed and neglected 
to issue any of such bonds, and the relator, being without remedy, 
prays for the interposition of the court by writ of mandamus. 

The statute upon which the application for the writ is based pro- 
vides that the commissioners of any county in which road commis- 
sioners appointed by the county commissioners — 

"hâve Ineurred Indebtedness on account of road Improvements under color 
of any législative act, are hereby authorized, for the purpose of extending 
the time of payment of such indebtedness and reducing the rate of interest 
thereon, to issue and sell the bonds of the county in such amounts and for 
euch length of time, and for such rate of interest not exceeding flve per 
centum per annum, payable semiannually, as such county commissioners may 
détermine. The money realized from the sale of such bonds shall be paid 
to the road commissioners, to be used only for the purpose of paying the 
Indebtedness so ineurred by them ou account of such road improvements. 
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"Sec. 2. To pay the principal apd ïnterest of sald bonds, the county com- 
mlssioners are hereby authorized to levy a tax sufflcient for that purpose an- 
nually on ail of the taxable property of every Uind within the limits of any 
• * * road district, for which such road commissloners were àppointed." 

Before the board of county commissioners could obtain jurisdic- 
tion to do the acts alleged by the amended pétition to hâve 
been performed, it was necessary under the law that a majority 
of ail the landholders residing and owning lands within the road 
district should présent a pétition to the board for the appoint- 
ment of commissioners to lay out and establish a free turnpike 
between points within the county, stating in their pétition that they 
desired the board to levy an extra tax not exceeding 10 mills on the 
dollar valuation in any one year on the lands and taxable property 
within the bounds of the road, and also the number of years they 
desired the levy to continue not exceeding eight years; that they 
should further satisfy the commissioners that public notice of the in- 
tended application had bçen given in some newspaper of gênerai cir- 
culation in the county for at least four consécutive weeks preceding 
the gênerai meeting. 73 Ohio Laws, 96, § 1. 

. Enough appears to show that the requisite pétition of landowners 
was filed, which limited the tax levy to a period of eight years at a 
specified rate per annum, and that this resulted in the levying of taxes 
accordingly upon the taxable property of the road district. For mode 
of procédure, see 72 O. L. 94, § 2 ; 73 O. L. 97, § 3. The county 
commissioners were given authority when they deemed its exercise 
necessary for the purpose of providing means for completing an im- 
provement and liquidating the indebtedness incurred on account of 
the road to continue the tax originally levied for a further period of 
not exceeding five years. 80 O. L,. 223, § 1, amending section 4812, 
Rev. St. This power appears also to hâve been exercised ; at least it 
appears by the undisputed statements of counsel ; and still the cost of 
the road seems to hâve exceeded the amount realized by the levies. 

The jurisdiction and powers thus given were in their nature and 
object at once spécial and restrictive. Jurisdiction was taken and 
(he powers, including the power of taxation, were long ago exercised 
and exhausted ; and this explains the averments of the pétition touch- 
ing the lack of funds with which to pay the judgment. It will be 
observed that the enforcement of a peremptory writ would resuit in 
the imposition of further spécial taxes upon the same taxable prop- 
erty that has heretofore been taxed for a period of 13 years for the 
same purpose, namely, to meet the indebtedness incurred for the con- 
struction of this particular road. 

Is the statute, above in part quoted, a sufficient warrant to justify 
the granting of a writ to compel the levying of any of the taxes or 
the issuing of any of the bonds mentioned in order to make good the 
deficiency in question? It will be borne in mind that the statute in^ 
terms provides for "extending the time of payment of such indebted- 
pess and reducing the rate of interest thereqn," and that it in terms 
authorizes the levy to be made on the "taxable property within the 
limits" of the road district. It is insisted by défendants, and it was 
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held by the court below, that the case thus présentée! falls within the 
rule of Miller v. Hixson, Treasurer, 64 Ohio St. 39, 59 N. E. 749. 
It is welil known that the judges concurring in a judgment of the Ohio 
Suprême Court limit the conclusions reached to the statements con- 
tained in the syllabus. The judges were unanimous in that décision, 
and we quote the following paragraphs : 

"(1) A statute which Imposes a new or addltlonal burden, duty, obligation, 
or liability, as to past transactions, Is rétroactive, and in eonfiict witli that 
part of section 28, art. 2, of the Constitution, which provides that 'the Gen- 
eral Asseinbly shall hâve no power to pass rétroactive laws.' 

"(2) The amendment of section 4812, Revlsed Statutes (83 O. L. 85;, passed 
April 17, 1886, adding five years to the period for vFhlch extra taxes might 
be levled under the one nmle pike law, is rétroactive and vold as to such pikes 
as had heen constructed before the passage of that amendment." 

"(4) A purchaser of bonds issued under the one mile pike law is bound 
to take notice of the limitations upon the power of taxation, the extent of 
the spécial taxing district, and of the valuation of the property therein ; and, 
if he makes a mistake, the loss must fall upon him, rather than upon the 
property owners tn such spécial district." 

It appears in the présent case by the practical concurrence of coun- 
sel that the extension of the levy for a further period of five years 
was made April 7, 1884, and that the road was completed and accepted 
on November 2, 1885. In the course of the opinion in Miller v. Hix- 
son, Treasurer (49), it was said of an amendment to section 4812 
(April 17, 1886, 83 O. h. 85) that: 

"The period for which a levy might be made for llquldating any indebted- 
ness incurred on account of such road was extended to 10 years in addition 
to the 8 years on pétition ; thus making in ail 18 years instead of 13 years." 

The statute on which this suit is based was passed February 28, 
1906; and it provides for "extending the time of payment of such 
indebtedness." Upon this point it is therefore precisely the same in 
practical effect as was the statute in the case of Miller v. Hixson. In 
order to show a portion of the course of reasoning by which the judges 
reached the conclusions stated in the syllabus, before quoted, we may 
refer to the opinion (51, 52): 

"The statute In question authorized a levy of 10 mlUs each year for 13 
years and no longer, and to now impose this extra tax for a period of 5 years 
beyond the 13 Is Imposing an additional burden upon the property owners 
In this taxing district, not assumed by them when they signed and presented 
their pétition for thè road, and which the General Assembly assured them by 
the limitation in the statute should never be Imposed. This assurance the 
Constitution required the General Assembly to make good, and it therefore 
had no power to add this extension of 5 years to the 13 as to the road In 
question, and tie extra taxes imposed under that extension are unauthor- 
Ized and void, and should be enjoined." 

It can make no sort of diiïerence that the length of time during 
which the spécial tax now in question would hâve to be levied is not 
definite. It is enough to know that, whatever spécial tax might be 
levied hère, it would correspond, in principle and efifect, with the tax 
condemned in Miller v. Hixson. It is urged, however, that the prés- 
ent case is distinguishable from that case, because the statute there 
involved did npt provide for a levy upon ail the taxable property (it 
omitted personalty) within the road district ; but, while in the opinion 
192 F.— 56 
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thàt was considérée! as an additional reason, it is nowhefe to te found 
in the Syllabus. The case was disposée of by the court ûpon the grotind 
alone that the spécial tax was wiïhin the inhibition of the rétroactive 
clause of ' the Constitution. 

A further distinction is urged that the statute in that case attempted 
nierely to continue the levy, which had been made under the pétition 
of the property holders ; while hère the statute vests authority in the 
county commissioners to assume on behalf of the county the entire 
indebtedness by issuing the bonds of the county. This fails, we think, 
fully to consider the fact that in the statute now relied on the only 
mention made of a right to levy a tax at ail is to authorize the com- 
missioners to tax the property of the same road district that bore the 
burden of the former taxes. They are "authorized tp levy a tax," 
just as they are "authorized" to issue and sell the bonds; and au- 
thorities are cited by learned counsel for plaintiflf to show that, since 
thèse words in terms call for the exercise of pOwer iri favor of pri- 
vate persons, the language is in effect mandatory. United States v. 
Thoman, 156 U. S. 353, 359, 15 Sup. Ct. 378, 39 L. Ed> 450; Super- 
visors v. United States, 4 Wall. 435, 446, 18 L. Ed. 419; Mason v. 
Fearson, 9 How. 248,-258, 13 h. Ed. 125. So far then as the légis- 
lative purpose is concerned, it ought to follow that the powers (1) 
to issue the bonds, and (2) to levy the spécial tax, as given by sec- 
tions 1 and 2 of the act upon which this case is founded, constitute a 
scheme that shall be worked out as a unit or not at ail. ■ And it is 
not conceivable that the Législature can through this statute or any 
other do the same thing that was f orbidden by the décision in Miller 
V. Hixson. 

Some décisions are cited to distinguish the présent case from the 
one just alluded to; but we are unable to discover that any of them 
involved the présent question. The most that can be said of them is 
that they relate to législative authority or requirement to assume lia- 
bility identical, both as to obligor and obligation, with the liability 
originally undertaken under color of law, and that, too, in the absence 
of any initial limitation of expenditure imposed by taxpayers, or to 
a question whether a judgment could be recovered^ not whether a 
tax levy could be enforced, against the particular body that had issued 
the bonds or other obligation in dispute, the défense beingsiiTiply 
either a claim of constitutional invalidity of the statute under which 
the bonds had been issued or of irregularity in the exercise of the 
power conferred, or both. 

The only other claim that need be noticed is that the statute vests 
a discrétion in the county commissioners either to tax the property 
within the road district or that within the county at large. This in 
effect ufges the iallowance of a peremptory writ against the county com- 
missioners requiring them to issue county bonds, as distingûished from 
road district bonds, and the postponement of the question of tax- 
ation until later. The cases of Loeb v. Columbia Township Trus- 
tées, 179 U. S. 472, 21 Sup. Ct. 174, 45 L. Ed. 280, and Board of Com'rs 
v. Gardiner Sav. Inst., 119 Fed. 36, 55 C. C. A. 614 (C. C. A. 6th 
Cir.), are relied on in support of this view. The question involved in 
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each of those cases was whether a judgment could be recovered in 
the face of a défense urged (unsuccessfully) that the statutes under 
which the bonds were issued were unconstitutional. It is true that 
Mr. Justice Harlan in the one case and the présent Mr. Justice Day 
in the other did in substance say that if refusai to satisfy the judg- 
ment should be made, and if appropriate proceedings should then be 
instituted to compel an assessment or a levy to raise money suffiçient 
to pay the judgment, the question would then arise whether the mode 
prescribed by the act under review could be legally pursued ; and, if 
not, "whether the laws of the state did not authorize the adoption of 
some other mode by which the défendant could be compelled to meet 
the obligations it assumed under the authority of the Législature of 
the state." Loeb Case, 179 U. S. 490, 21 Sup. Ct. 181, 45 L. Ed. 
280. Neither of the learned justices, however, said anything that 
would countenance the granting of a peremptory writ to compel an 
administrative board to issue bonds, in the absence of any valid stat- 
utory authority disclosing a législative intent to impose a tax for the' 
very purpose of paying the bonds so sought to be exacted. It is clear 
to us that under the décision in Miller v. Hixson it would be viola- 
tive of the rétroactive clause of the Ohio Constitution to levy the 
spécial tax, which in terms is authorized by section 2 of the statute 
for the purpose of paying the bonds described in the first section ; 
and we think it would be doing violence to the législative purpose 
disclosed to require the bonds to be issued without regard to the only 
express means provided for their payment. 

The judgment below must be afifirmed, with costs. 



In re MAGEN BROS. CO. 

MAGEN et al. v. McKEE RBFRIGERATOR CO. et al. 

(Circuit Court of Appeals, Third Circuit. January 12, 1912.) 

No. 1,528. 

1. Bankruptct (§ 413*) — Discharge— Objections— Spécifications— Suffi- 

CIENCY. 

Under BanUr. Act July 1, 1898, e. 541, § 14b (2) 30 Stat. 550 (U. S. 
Comp. St. 1901, p. 3427), which malîes it ground for refuslng to discharge 
a bankrupt that he bas, with intent to conceal his financial condition, 
destroyed, concealed, or falled to keep boolîs, a spécification of objec- 
tion to a discharge substantially following the language of the section 
is Bufficient. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

2. Banketjptcy (§ 413*) — Dischaege — Objections— Spécifications — Surri- 

CIENCY. 

A spécification of objection to a discharge in bankruptcy was suffl- 
cient where it alleged that bankrupts had, withln four inonths preced- 
Ing the filing of the pétition against them, transferred, destroyed, or 
concealed or permitted such disposition of property with intent to de- 
lay or defraud their creditors, such allégations belng followed by si)e- 
cific allégations as to ttme, place, nature of the property, etc., and a 

•For other cases see same topic & § numbee in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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statement that none of the transactions were entered upon the booka 
o£ the bankrupts. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

3. Bankruptcy (§ 413*) — Disciiaboe— Objections— Appbauance. 

On objections by creditors to a bankrupt's discharge, he cannot coin- 
plain that they dld not enter an appearance as required by gênerai or- 
der where the spécifications of objections were flled before the return 
day; that beiug équivalent to an appearance. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

Pétition for Revision of an Order of the District Court of the 
United States for the Eastern District of Pennsylvania. 

In the matter of Morris Magen and another individually and as 
the Magen Bros. Company, bankrupts. On pétition hy the bankrupts 
to review an order refusing to dismiss spécifications of objections by 
the McKee Refrigerator Company and others for the bankrupts' dis- 
charge. Affirmed. 

See, also, 179 Fed. 572. 

Bernard Harris, for petitioners. 

John Dickie, Jr., Samuel W. Cooper, and Julius C. Levi, for re- 
spondents. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. [1] This is a pétition preferred 
by Morris Magen and Jacob Magen, bankrupts, to review an order of 
tiie District Court refusing to dismiss spécifications Nos. 2 and 4 of 
objections to the discharge of said bankrupts. The second spécifica- 
tion is : 

"The bankrupts hâve with intent to conceal their true flnanclai condition, 
and in contemplation of bankruptcy, destroyed, concealed, or failed to keep 
books of account or records from which such condition might be ascertalned." 

And the question involved, as stated in petitioners' brief , is : 

"Is the second spécification to the bankrupts' discharge, under the law, 
sufflclently pleaded to warrant the court in referrlng the same to a référée 
for the purpose of ascertainlng such facts as may be necessary to substan- 
tiate or disprove It?" 

The statutory ground in that particular for refusai to discharge is 
section 14b2, viz. : Where the bankrupt has "with intent to conceal 
his financial condition, destroyed, concealed, or failed to keep books of 
account or records from which such condition might be ascertained," 
and the exceptants in such statutory words object to the bankrupts' 
discharge. Why is this allégation not sufiîcient? So far as perti- 
nent to the présent question, it is to be noted that the bankruptcy law 
bas two objects in view : One, the administration and distribution on 
équitable principles of the bankrupt's property; the other, the dis- 
charge from indebtedness of an unfortunate debtor who has honestly 
surrendered his assets for administration. Now, one of the usual 
things in a man's business dealings is the keeping of such books of 
account as are generally incident to such business. From thèse he, 

•For other cases see same toplc & i ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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while carryiiig on his business, can know his true financial condition, 
and on bankruptcy such books become most important since by them 
his creditors can judge of his true financial condition, and détermine 
whether his bankruptcy is an honest failure caused by business re- 
verses, or an attempt to escape liability without a surrender of his 
property. On the other hand, the failure to keep such books or their 
concealment or destruction make it more easy for a dishonest debtor 
to misappropriate his eiïects. Whether a bankrupt has kept such ac- 
counts, and, if so, whether he retains, conceals, or destroys them, is 
a matter peculiarly within his own knowledge and which, in the na- 
ture of things, a creditor ordinarily does not know. AU he does know 
is that the bankrupt has not surrendered such books to the trustée. 
Now the purpose of a spécification is to fairly apprise the bankrupt 
of such matters in bar of his discharge as will be insisted upon, in or- 
der that he may be able to meet them. Such matters are not to be 
specified with the exactness and formality required in indictments, but 
only in such substantial form as will fairly inform one of the charges 
made against him. But where, as in the case of books of account, 
the bankrupt in the very nature of things, and he alone already knows 
what books he did or did not keep, and the creditor does not know, 
except as he infers their nonexistence, concealment, or destruction 
from the fact crf their nondelivery to the trustée, it would seem that 
a spécification following the language of the statute and covering non- 
keeping, concealment, or destruction sufficiently and fairly apprises 
the bankrupt of the matter insisted upon in that respect. As said by 
this court in Godshalk v. Sterling, 64 C. C. A. 148, 129 Fed. 580: 

"We cannot assent to the suggestion that it was the duty of the object- 
ing creditor to specify what books of account the bankrupt should bave 
kept. We think the spécification went far enongli when it affirmed that the 
bankrupts, with Intent to conceal their financial condition, failed to keep 
boolis or records from which such condition nnght be ascertained." 

Assuredly three separate spécifications charging the bankrupts re- 
spectively with destroying, with concealing, and with failing to keep 
books, etc., would each hâve been good. Each being singly self-suffi- 
cient, certainly there is no reason why the three, united in a single 
spécification, become bad. We are therefore of opinion the court be- 
low committed no error in refusing to dismiss the second spécifica- 
tion. Such conclusion has support in Collier on Bankruptcy (Sth 
Ed.) p. 265, where (basing its conclusion on In re Ginsburg [D. C] 
130 Fed. 627, 12 Am. Bankr. Rep. 459; In re Patterson [D. C] 
121 Fed. 921, 10 Am. Bankr. Rep. 371 ; In re Brod [D. C] 166 Fed. 
1011, 21 Am. Bankr. Rep. 426) it is said: 

"The exact buigniige of the statute should not be used, unless, as in tlic 
case of the failure to keep books of account, the language of the statute is 
sufficient to serve the purpose of givlng notice to the oiïender of the par- 
ticular conduct which is charged against him as an offense." 

In the last case cited it is well said : 

"It was objected to this that the bankrupt was not put upon notice as 
to what he was charged with, whether it was destroying books of account, 
concealing the sauie, or failing to keep such books. I am inclined to thlnk 
tUe référée ruled eorreetly on this question — that this was sutlicient. If the 
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trustée In bankruptcy Is unable to Hnd proper books of account In a bank- 
rupt's place of business, he cannot tell whether they hâve been destroyed or 
concealed, or whether the bankrupt has never bad such bocks of account, 
and bas theref ore f ailed to keep thenu So that, as the burden is on the 
objectlng creditor to make ont a case, If the bankrupt bas ample opportu- 
nlty to meet the évidence submitted, no harm Is done the bankrupt by us- 
Ing this language In the objection, and he, would hâve no just cause for com- 
plalnt." 

[2] So, also, there was no error on its part in the court below sus- 
taining the fourth spécification. That spécification was: 

"Beeause the sald bankrupts hâve, wlthin a tlme subséquent to the first 
day of the four months Inumedlately preceding the filing of the pétition 
against them, transferred, removed, destroyed, or concealed, or permitted to 
be removed, destroyed, or concealed, their property with intent to hinder, 
delay, or defraud their credltors, in this: that the said bankrupts did on 
or about the lOth day of September, 1909, and at divers other times subsé- 
quent thereto, and extendlng to the date of the illing of the pétition in this 
cause, to wit, January 15, 1910, remove, tràrisfer, and conceal, or permitted 
to be removed, transferred, and concealed, large quantities of merchandise 
from their place of business, 624-26 S. Second street, in the city of Phila- 
delphia, and from the freight stations of the Pennsylvania Rallroad Com- 
pany and Philadelphia & Reading Railway Company in the city of Phlladel- 
phla, amounting to not less than $75,000 and upwards, and dlsposed of said 
merchandise for cash to various parties in the city and county of Phila- 
delphia and other places at présent unknown to your petitloners, wlth In- 
itent to hinder, delay, and dîsfraud their said creditprs. That none of the 
cash transactions or sales were entered upon the books of the bankrupts, 
and that the proceeds arising theref rom, as herein stated, bave been re- 
tained by the said bankrupts and fraudulently concealed and secreted from 
Horace E. Campbell, their trustée in bankruptcy." 

Of this that court well said : 

"It sets forth Ih suflRcient détail a connected scheme to defraud. If the 
averments of this speciaeation be true, they furnish the reason why a more 
elaborate statement is impossible. Creditors are not required to aver facts 
minutely that from the nature of the transaction are unlikely to come to 
their knowledge ; otherwise concealment of a f raudulent transaction would 
always prevent inquiry." 

To this we assent. The objection specifically avers time, place, 
nature of the property in question, and other facts, and the further 
allégation that the bankrupts converted such property into cash, con- 
cealed the cash, and failed to carry the transactions into their books 
give the bankrupts still further information of acts attending the 
statutory removal, transfer,- and concealment of property, which by 
the earlier part of the spécification they are apprised they must dé- 
fend against. Of such superadded information the bankrupts hâve no 
ground for complaint. 

[3] The third question raised, viz., that the objecting creditors did 
not enter an appearance as required by gênerai order 32/ is without 
merit. The spécifications were filed before the return day, and this 
was the équivalent of the appearance which the rule sought to secure. 
In such case, the purpose of the rule having been already met by 
the filing of the objections, the mère formai entry of an appearance 
would be purposeless. 

Finding, theref ore, no error on the part of the court below, the 
order complained of is aflSrmed, 

>89 Fed. zlU, 32 C. C. A. xxxi. 
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INTERNATIONAL MERCANTILE MARINE 00. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 9, 1912.) 

No. 93. 

Alibns (§ 57*) — Depobtation— Time— CosT— LiABiLiTT of Steamship Cou- 
pant. 

Act Feb. 20, 1907, c. 1134, § 20, 34 Stat. 898 (U. S. Comp. St. Supp. 
1909, p. 459), provides that any alien entering the United States in vio- 
lation of law shall be talcen into custody and deported, at any tlme 
withln three years after the date of bis entry, from tUe port of entry, 
at tbe expense of the owner or owners of the vessel or transportation 
Une by which lie came into tbe country, and section 21 déclares that 
In case tbe Secretary of Commerce and Labor sball be satisfied tbat 
an alien lias been found in the United States in violation of law, or 
tbat an alien is subject to déportation, he shall cause sueh alien with- 
in three years after landing or entry to be taken into custody and re- 
turned to the country froni whence be came as provided by section 20, 
and provides punishment for failure or refusai of the masters, agents, 
owners, or consignées of a vessel to comjply wlth such order of dépor- 
tation. Held, that where an alien unlawfully in the country was ar- 
rested before the expiration of three years from the date of hls entry, 
but was not offered to the steamship company for déportation until after 
the three years had expired, though withln a reasonable time after hls 
arrest, the steamship company was not bound to déport him at its own 
expense. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 114; Dec. Dig. 
§ 57.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the United States against the International Mercantile 
Marine Company. Judgment (186 Fed. 669) for plaintifï, and de- 
fendant brings error. Reversed and remanded. 

Burlingham, Montgomery & Beecher (Wm. S. Montgomery and 
Roderick Terry, Jr., of counsel), for plaintifif in error. 

Henry A. Wise, U. S. Atty. (Addison S. Pratt, Asst. U. S. Atty.-, of 
counsel), for the United States. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is a writ of error to the Circuit Court 
for the Southern District of New York to review an order overruling 
a demurrer. The action was brought by the United States to recover 
$87.50 paid to the défendant for the transportation of three aliens 
from this country to Europe. The parties will be alluded to in this 
opinion as they appeared in the court below. 

On November 29, 1907, the aliens were landed at the port of New 
York from the "Merion," one of the defendant's vessels. On Novem- 
ber 22, 1910, they were taken into custody at Détroit, Mich., upon 
warrants issued by the Secretary of Commerce and Labor. On De- 
cember 3, 1910, the Secretary ordered their déportation at the expense 
of the défendant and on December 6, 1910, the défendant was notified 
of the order and was required to déport the aliens at its own expense. 

•For other cases see same topic & § numbeb lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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This was seven days after the three years had expired. The défend- 
ant having refused to accept the aliens'on this condition, the plaintiff 
paid for; their transportation, voluntarily and without protest, the 
amount which the plaintiff now seeks to recover. It is not pretended 
that the ahens in any way delayed the action of the government. The 
statute in question, Act Feb. 20, 1907, c. 1134, §§ 20 and 21, 34 Stat. 
L. 898 (U. S. Comp. St. Siipp. 1909, p. 459), provides in substance, 
that the aHen be taken into custody and deported to the country from 
whence he came at any time within three years after his entry into the 
United States. The sections in question are as follows : 

"Sec. 20. That any alien who shall enter the TJnlted States In violation of 
law, and such as become public charges from causes existing prier to land- 
ing, shall upon the warrant of the Secretary of Commerce and Labor, be 
taken into custody and deported to the country whence he came at any tlme 
within three years after the date of his entry into the United States. Such 
déportation * * * ghall be at the expense of the * * * person by 
whoni the alien was unlawfùUy induced to enter the United States, or if 
that caunot be done, then the cost of removal to the port of déportation shall 
be at the expense of the 'immigrant fund' * « * and the déportation 
from such port shall be at the expense of the owner or owners of such vessel 
or transportation line by which such aliens respectlvely came. 

"Sec. 21. ïhat in case the Secretary of Commerce and Labor shall be sat- 
isfled that an alien has been found in the United States in violation of this 
act, or that an alien is subject to déportation under the provisions of this 
act or any law of the United States, he shall cause such alien within the 
period of three years after landing or entry thereiu to be taken into custody, 
and returned to the country whence he came, as provided by section twenty 
of this act, and a failure or refusai on the part of the masters, agents, own- 
ers, or consignées of the vessel to comply with the order of the Secretary of 
Commerce and Labor to take on board, guard safely, and return to the coun- 
try whence he came any alien ordered to be deported under the provisions 
of this act shall be punished by the imposition of the penaltles prescribed in 
section nineteen of this act." 

So far as the controversy now under considération is concerned, the 
langnage of sections 20 and 21 is practically identical; it is respective- 
ly as follows : 

"Shall be taken into custody and deported." 
"Shall lie taken into custody and returned." 

The question presented by the demurrer is whether the défendant 
is obliged to transport thèse aliens at'its own expense, they not having 
been offered to the carrier for such transportation until after the lapse 
of three years from their arrivai in this country. The défendant in- 
sists that the statute in -question must be construed to require, first, 
that the alien shall be taken into custody and second, that the alien 
shall be deported within the three years mentioned by the statute. The 
plaintiff, on the contrary, insists that if the alien be taken into custody 
within three years, he may be deported under the statute at any rea- 
sbnable time thereafter and that the statute should be construed as 
though it read : "Be taken into custody at any time within three years 
after the date of his entry into the United States and be deported to 
the country whence he came at any reasonable time thereafter." 

That a statute imposiiig such penalties as those enumerated in sec- 
tion 19 must be strictly construed cannot be successfully controverted. 
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Moffit V. U. S., 128 Fed. 375, 63 C. C. A. 117. That its grammatical 
and common-sense construction is in accordance witli the defendant's 
contention is in our view clearly shown. Indeed the principal con- 
tention for the plaintiff is the argument ab inconvenienti. It is urged 
that in certain instances it may be inconvénient to exécute the statute 
within the time designated ahhough none of thèse conditions exists 
in the présent case. .Suppositive cases are suggested of delays occa- 
sioned by the alien's obtaining writs of habeas corpus and prosecuting 
an appeal to this court, and it is urged that after ail thèse efforts hâve 
been made and hâve failed, the plaintiff should hâve a reasonable 
time thereafter in which to carry out the sentence of the Department. 
We think that no such canon of construction can be applied to a plain 
statute of limitations. Congress has said as clearly as the English 
language can express it, that the alien must be taken into custody 
and deported, that is, taken out of the country, within three years. If 
three years be insufficient time in which to déport, the argument for 
additional time should be addressed to Congress and that body may 
enlarge the time as it has twice done already, increasing it from one 
to two years and again to three years. This is a statute to which 
the rule of reason does not apply. If the words "within a reasonable 
time" be read into the law, it will be a question of fact in every case 
to consider whether the Secretary has taken a reasonable time after 
the original arrest before issuing the order of déportation and thus 
a statute intended to be definite and certain will become so indefinite 
and uncertain that no workable rule can be deduced from its provi- 
sions. The alien may be delayed six days, or six months, or six years 
after the expiration of the three years' limitation. Any plausible ex- 
cuse of the Department, as for instance, congestion of cases avvaiting 
action, must be accepted as a reason for enlarging the time. 

Such a construction of the statute would substitute our judgment 
for that of Congress. Judicial législation should be avoided. It is 
no part of the business of the courts to alter or amend the laws, and 
wherever it is attempted, increased confusion is generally the resuit. 

The foregoing views are sustained by a prépondérance of autliority. 

The Act of Feb. 23, 1887, c. 220, 24 Stat. 414 (U. S. Comp. St. 
1901, p. 1292), as amended by Act Oct. 19, 1888, c. 1210, 25 Stat. 
566 (U. S. Comp. St. 1901, p. 1294), provided that where an alien has 
been permitted to land contrary to law the Secretary of the Treasury 
was authorized : 

"To cause .such immigrant within the period of one year after landing or 
entry, to he taken into custody and retnrned to the country from whence lie 
Ciune, etc." 

The Act of March 3, 1891, c. 551, § 11, 26 Stat. 1086 (U. S. Comp. 
St. 1901, p. 1299), provided: 

"That any alien who shall corne into the United States in violation 
of law may be returned as by law provided at any time within one year there- 
after." 

A case arose under this act in the Southern District of New York, 
and the alien was discharged; the court saying: 
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"Inasmuch as he was not seized, even for purposes of déportation, untll 

more than a year had elapsed after his entry into the TJnlted States, the 

time wlthln which he could be taken Into custody under the act of 1891 had 
fully èxplred." 

Two cases arose under the act of 1903 (Act March 3, 1903, c. 1012, 
32 Stat. 1213), the language of sections 20 and 21 being substantially 
similar to the same sections in the présent act. In Botis v. Davies (D. 
C.) 173 Fed. 996, the court, at page 1002, says : 

"That statute says he shall be deported within two years, not that déporta- 
tion proceedlngs shall be brought or commenced, or that he shall be held or 
arrested for déportation, within that period." 

In Calamia v. Redfem (C. C.) 180 Fed. 506, the court held that the 
statute does not require that the alien shall be arrested and deported 
within three yearS and that it is sufficient if he be arrested within that 
period, the government having a reasonable time thereafter in which 
to carry out the sentence' of déportation. 

This décision was followed by the Gitcuit Judge in the présent case 
and though entitled to great" respect it is not, of course, controlling 
upon this court. 

We cannot think that the statute is so elastic that it can be made 
to cover a case where the alien is not delivered to the deporting ship 
until after the three years hâve expired. When Congress says that 
the alien shall be taken into custody and deported within three years 
it means what it says. It does not mean that the time for déportation 
is indefinitely extended if the alien be taken into custody within the 
three years. 

We think it was clearly the intention of Congress to give the govern- 
ment officiais three years to ascertain whether the alien is entitled to 
remain in this country, and if they do not so ascertain and deliver him 
to the deporting ship within that time he is entitled to remain hère. 

As before stated, there is no pretense that the aliens in the présent 
case delayed in any way the proceedings against them. They pro- 
cured no writ of habeas corpus, they prosecuted no appeal, they did 
none of the acts apprehended by the United States attorney. 

The question whether or not the time that the proceedings are de- 
layed by the act of the alien should be considered as part of the three 
years does not therefore arise, and we express no opinion thereon. 

The judgment should be reversed and the cause remanded to the 
Circuit Court with instructions to sustain the demurrer. 



HAYWAED & OLARK et al. v. McDONALD et al. 

(Circnit Court of Appeals, Fifth Circuit. January 11, 1912.) 

No. 2,172. 

1. Courts (§ 328*) — Fédéral Circuit Coukts— Jueisdiction— Amount in 
contkoverst. 

That the amount sought to be deposlted In a fédéral Circuit Court un- 
der a blU of interpleader was less than $2,000 did not defeat the court's 

•For other caees aee same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexej 



HAYWAED & CLAKK V. m'dONALD 891 

jîirisdlction, where the bill aiso sought to enjoin each défendant from 
prosecuting suits against complalnants for amounts in excess of $2,000. 

[FA. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dlg. § 328.» 

.lurisdictfon of Circuit Courts, as determined by amount in contro- 
versy, see notes to Auer v. Lombard, 19 0. C. A. 75; TeBnent-Strlbling 
Slioe Co. V. Roper, 36 O. C. A. 450; O. 3. Lewis Mercantile Co. v. Klep- 
ner, 100 O. C. A. 288.] 

2. Intekpleadeb (§ 1*)— Natube of Remedt. 

Strlctly spealcing, a bill of interpleader Is one In which complainant 
claims no relief against either défendant, merely asking that he be per- 
mitted to pay the money or deliver the property claimed by both de- 
fendants to the court, to be awarded to hlm to whom it belongs, and 
that he may thereafter be protected against both claims. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dig. §§ 1, 2 ; Dec. 
Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 1, pp. 788-790.] 

3. Intbeplead-eb (§ 10*) — Right to Maintaik. 

An agent cannot maintain a bill of interpleader against his principal 
and a third person, who claims the fund in controversy by independent 
title; but if the third person's title is not independent, but derlved from 
the principal, the bill may be maintained, the other prerequisites to a 
bill existing. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dlg. § 12 ; Dec. Dlg. 
§ 10.*] 

4. Intebpleader (§ 1*) — Right to Relief. 

A complainant is not to be deprived of équitable relief because his 
case bas not ail of the attributes of Interpleader, if he is entitled to 
relief on other équitable grounds. 

[Ed. Note. — For other cases, see Interpleader, Dec. Dlg. § 1.*] 

5. EqUITT (§ 427*) DEOBEE— CONFOBMITY TO Peateb— Prateb fob Genebal 

Relief. 

Prayer in a bill for gênerai relief authorizes any relief warranted by 
the averments of the bill ; and particular relief may be asked for on 
the hearing. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1001-1014; Dec. 
Dig. § 427.*] 

6. EqUITT (§ 21*) — JUBISDICTION— FlDUCIABY RELATIONS— PeINCIPAL AND 

Agent. 

The relation between principal and agent, being fiduclary in its char- 
acter, may in itself conter jurisdiction in equity in proper cases. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 48, 40; Dec. Dig. 
§ 21.*] 

7. INIEBPLEADEB (§ 11*) — ^Bltl^SUFFICIENOT. 

A bill, showing that complalnants were defendant's decedent's agents 
to buy cotton, grain, and securities, receive deposits of money from him 
for that purpose aecording to an account embracing more than 100 débit 
items and a larger number of crédit items, that codefendant claims bal- 
ance due him under transactions with décèdent relatlng to a fund held 
by complalnants, and that suits at law bave been brought severally by 
the défendants on account of such fund, and praying to be permitted to 
deposit the fund in court, and that the suits at law be enjoined, and 
also praying gênerai relief, is not bad as being without equity; an ac- 
counting being properly required to détermine the amount of the fund. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dig. §§ 1.3-34; 
Dec. Dig. § 11.*] 

•For other cases see same toplc & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Appeal from thé Circuit Court of the United States for the East- 
ern District of L,ôuisiana. 

Bill by Hayward & Clark and others against J. C. McDonald, ad- 
ministrator, and another. Decree dismissing the bill, and complain- 
ants appeal. Reversed and remanded. 

The appellants, a commercial partuérsllip; each member a citiKen of Louis- 
lana, broiight thelr bill against the appellees, one of whom is a citizen of 
Georgia and the other a citizen of Texas. The bill çont^iined the usual formai 
allégations found in bills of interpleader. The other material averments of 
the bill are indicated in the opinion. There was a prayer for process; a 
prayer to be allowed to bring into court $1,175.90,, with interest, which the 
complainants acjmitted to be due on account of thelr dealings as the agent of 
F. M. McDonald, deceased; a prayer for an injunetion agalnst J. O. Mc- 
Donald (the adrainistrator of the estate of F. M. McDonald) agalnst his 
prosecuting a suit agalnst complainants for $5,727.49; a prayer for an in- 
junetion against John Hartman, against his, prosecuting a suit agalnst com- 
plainants for $2,500; and a prayer for "such other aud further orders and 
deerees as the nature of the case may require." 

A demurrer to the bill presented but one ground, to wit: 

"ïhat the said plaintifC ha s nqt in and by his said bill shown any right and 
title whatever to compel this défendant and John Hartman, the other dé- 
fendant to the said suit, to interplead." 

The Circuit Court sustalned the demurrer and dismissed the bill, and the 
complainants appealed. 

Henry P. Dart, Jr. (Dart, Kernan & Dart, of counsel, on the brief), 
for appellants. 

Solomon Wolfï and Ernest T. Florance (E. J. Meral, on the brief), 
for appellees, 

Before McCORMICK and SHELBY, Circuit Judges, and MAX- 
EY, District Judge. 

SHELBY, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court : 

[1] The appellees contend that the Circuit Court was without ju- 
risdiction because the sum sought to be deposited is less than $2,000. 
This contention is based on only one feature of the case. The bill 
seeks to enjoin the two défendants, who are each suing the complain- 
ants for a sum exceeding $2,000. One of the purposes of the bill is 
to obtain protection from thèse suits. The value of the right sought 
to be protected, and not alone the amount which the complainant ten- 
ders into court, constitutes the value in controversy for jurisdictional 
purposes. Louisville & Nashville R. R. Co. v. Smith, 128 Fed. 1, 63 
C. C. A. 1, and cases there cited. 

[2, 3] The true limit of the jurisdiction in equity of bills of inter- 
pleader is not settled by the authorities in a very précise manner, and 
it is, of course, not necessary in the décision of any one case to con- 
sider ail of the refinements that relate to the subject. If a plaintiiï 
has money in his hands which is claimed by two or more persons, 
and the plaintiff has no claim to it himself, and has incurred no in- 
dependent liability to either of the claimants, so that he is indiffèrent 
between them, a mère stakeholder, and is sued for, or is threatened 
with suit for, the fund by the rival claimants, his remedy is to file a 
bill of interpleader. In such case he would obtain a decree permitting 
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hirn to deposit the money in court and be discharged, with his costs, 
and the défendants would be required to interplead and contest their 
rights to the fund. So, in brief, it may be said that a bill of inter- 
pleader; strictly so called, is one in which the complainant claims no 
relief against either of the défendants, and only asks that he may 
be at liberty to pay the money or deHver the property to the court, to 
be awarded to the one to whom it of right belongs, and that he may 
thereafter be protected against the claims of both. Bedell v. Hofï- 
man, 2 Paige (N. Y.) 199. It is sometimes held that, as a gênerai 
rule, to sustain such a bill, it must appear that the complainant has 
incurred no independent liability to either claimant. If the relation 
of principal and agent exists between the plaintifï, and a défendant, 
that, it is said, créâtes an independent liability of the agent to the prin- 
cipal, and he could not, therefore, maintain a bill of interpleader 
against his principal and a third person claiming the fund by inde- 
pendent title. But it is settled that if such third person's title was not 
independent, but was derived.from the principal, the other named con- 
ditions existing, such bill may be maintained. 4 Pomeroy's Eq. Jur. 
(3d Ed.) §§ 1326, 1327; Gibson v. Goldthwaite, 7 Ala. 281, 42 Am. 
Dec. 592 ; Pearson v. Cardon, 1 1 Eng. Ch. 605. 

[4] So much for bills of interpleader strictly so called. Innumera- 
ble cases occur that hâve some of the features of a bill of inter- 
pleader, but hâve, in addition, other features that do not come within 
the définition of bills of interpleader. A complainant is not to be de- 
prived of équitable relief, if entitled to it on other équitable grounds, 
because his case has some, but not ail, of the attributes of interpleader 
in equity. For example, and to refer to a class of cases analogous to 
the one at bar, a complainant may bave in his hands property or mon- 
ey to which others hâve conflicting claims, in référence to which prop- 
erty or conflicting claims the complainant may bave équitable rights 
or claims and be entitled to équitable relief. In such case, while he 
cannot maintain a bill of interpleader strictly so called, he is never- 
theless entitled to relief, and is permitted to maintain a bill in the 
nature of a bill of interpleader. Darden's Adm'r v. Burn's Adm'r, 
6 Ala. 362 ; Van Winkle v. Owen, 54 N. J. Eq. 253, 34 Atl. 400 ; Mo- 
hawk & Hudson R. R. Co. v. Clute, 4 Paige (N. Y.) 384; Nof singer 
V. Reynolds, 52 Ind. 218, 225; Pusey & Jones Co. v. Miller (C. C.) 
61 Fed. 401 ; Stephenson & Coon v. Burdett, 56 W. Va. 109, 48 S. 
E. 846, 10 L. R. A. (N. S.) 748; Groves v. Sentell, 153 U. S. 465, 
486, 14 Sup. Ct. 898, 38 L. Ed. 785 ; 3 Street's Fed. Eq. Prac. § 2243 ; 
1 Foster's Fed. Prac. (4th Ed.) § 89; 1 Story's Eq. Pldg. (8th Ed.) 
§ 297b: 5 Pomeroy's Eq. Jur. (1 Eq. Rem.) § 60; 2 Daniell's Ch. 
Pldg. & Prac. (5th Am. Ed.) 1495; 11 Ency. PI. & Pr. 479. 

[5-7] The complainants were the agents of F. M. McDonald, now 
deceased, for the purpose of making purchases of cotton, grain, and 
securities. For that purpose they received deposits of money from 
McDonald. The account between complainants and McDonald is 
made an exhibit to the bill. It shows more than 100 items of débit 
and 121 items of crédit. The former range in amount from 25 cents 
to $1,677.47, and the latter from 20 cents to $2,125.40. The account, 
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as exhibited by the complainants, shows a balance against them of 
$1,175.90, which they offer to pay into court; but the bill shows that 
McDonald's administrator claims, as due him on account growing out 
of the transactions, $5,727.49, and the défendant Hartman claims 
$2,500 due him by virtue of transactions with the deceased, McDon- 
ald, relating to the fund held by the complainants. Hartman's claim 
is derived f rom McDonald, deceased. Suits at law hâve been brought 
by the défendants for thèse sums, respectively. It is apparent from 
the averments of the bill that an accounting will be necessary to ascer- 
tain the true amount of the complainant's liability. This necessity 
could hâve been shown by more formai averments; but no objection 
has been made to the bill in this regard. The bill contains no spécial 
prayer for an accounting, as is usual in such cases; but it contains 
a prayer for genera4 relief, and, on such prayer, any relief may be 
had that the averments of the bill may warrant. Kelly v. Payne, 18 
Ala. 371. The particular relief may be asked for on the hearing. 
Story's Eq. PI. § 41. The relation between agent and principal is 
fiduciary in its character, and, in proper cases, may, in itself, confer 
jurisdiction in equity. Morris & Go. v. Whitley, 183 Fed. 764, 106 
C. C. A. 206; 1 Pomeroy's Eq. Jur. (3d Ed.) § 186, p. 236. In Win- 
field V. Bacon, 24 Barb. (N. Y.) 154, it was held that one, having a 
fund in his hands which he holds in a fiduciary capacity and for which 
two claimants are suing separately, may bring an action in the nature 
of a bill of interpleader against tlae rival claimants. In the case at 
bar there is an additioaal equity, for it appears that an accounting 
may be required to détermine the amount of the fund. Blythe v. 
Whiffin, 27 L. T. (N. S.) 330; Hatfield et al. v. McWhorter, 40 Ga. 
269. 

When it is considered that a relation of trust exists between the 
complainants and McDonald's estate as to the fund held by them, and 
as to any sum which may be found due arising from such fiduciary 
relation, and that an accounting wilj be required to ascertain the 
amount, and that there are rival, claimants for the fund, and that 
separate suits hâve been brought against the complainants for a sum 
largely in excess of what they admit is due from them, it seems to 
us clear that the bill is not without equity. 

The decree is reversed, and the cause remanded, with instructions 
to overrule the demurrer. 



FAIRVIEW FLUOR S PAR & LE AD 00. et al. v- ULRICH et al. 

(Circuit Court of Appeals, Seventli Circuit. October 3, 1911.) 

No. 1,799. 

Receiveks (§ 210*) — PowERS— Suit in Foeeign Jtjeisdiction. 

Receivers for a corporation appolnted by a fédéral court, having no 
other title tlian that derived from such appointment, cannot malntain 
a suit in another jurisdiction either in their own name or that of the 
corporation to recover assets of the corporation, nor can they acquire 
such power by applylng ex parte to the court in which the suit Is 

•For other cases see same topic & 3 numbeb iu Dec. & Am. Digs. 190T to date, & Rep'r Indexes 
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broiight and obtaining a ratification or confirmation of their appolntment 
by that court. 

[Ed. Note. — For other cases, see Eeceirers, Cent. Dlg. §§ 417-420; Dec. 
Dig. § 210.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Illinois. 

Suit in equity by John O. Ulrich and Harry P. Joslyn, receivers 
of the International Finance & Development Company, against the 
Fairview Fluor Spar & Lead Company, and the Fairview Transporta- 
tion Company. Défendants appeal from an order appointing re- 
ceivers and granting an injunction. Reversed. 

The facts, so far as deemed necessary on this hearlng, are as foUows, viz.: 
On August 17, 1908, Peter J. Kelser, a citizen of the state of Pennsylvania, 
filed his verified ex parte bill in the Eastern district of Illinois on behalf of 
himself and ail stockholders and creditors of the International Finance & 
Development Company, herelnafter termed the "Development Company," a 
corporation of the state of Delaware, setting ont that he was the owner and 
holder of $8,000 par value of the trustées' certificates of Indebtedness of sald 
Development Company; that he, as such owner, had on January 3, 1908, 
filed a blll, and on January 15, 1908, an amendment thereto, In the Circuit 
Court for the District of Delaware, against said Development Company, and 
had secured the appolntment and qualification of John 6. Ulrich of the state 
of Pennsylvania and Harry P. Joslyn of the state of Delaware, as receivers 
of ail and singular the property and property rights of said Development 
Company, ma king sald Delaware blll, amendment, decree appointing receiv- 
ers, and receivers' bonds, exhibits thereto. 

Said blll further charged that said Development Company had wlthln the 
jurisdiction of said United States Court for the Eastern District of Illinois 
"certain books, papers, contraets, certificates of stock and bonds in other 
corporations," etc., the use, possession, and control of which were indispensa- 
ble to the exécution of their trust by said receivers, and to the relief sought ; 
that sald Development Company (appellee hère) was insolvent and wasteful ; 
and that there was imminent danger of the loss of said books and assets 
unless plaeed in the hands of said receivers. Said bUl thereupon prays the 
court forthwith to "confirm the appointments heretofore made of John O. 
Ulrich and Harry P. Joslyn, as receivers of ail and singular the property of 
the sald Development Company, and to appoint the same persons receivers 
within said Eastern district of Illinois, of the assets withln said district be- 
longing to said Development Company, with authority to sue and be sued 
and to enforee or set aside ail contraets by it made and with such other 
powers as are usually vested in receivers ; that the officers, agents, and em- 
ployés of said Company be requlred to at once turn over to said receivers 
ail the said assets, etc. ; and that creditors and such oflicers, agents, and 
employés be enjoined from interfering with such assets and for gênerai re- 
lief ; but contains no prayer for process. 

Afterwards, on, August 17, 1908, on the filing and readlng of the verified 
bill and the said several exhibits thereto, the court decreed as follows, viz.-. 
"It appearlng to this court that there are assets and papers of the défend- 
ant corporation In this district, and it further appearlng to this court that 
John O. Ulrich and Harry P. Joslyn bave been duly appolnted receivers of 
the property and assets of the said défendant by the Circuit Court of the 
United States for the District of Delaware, and hâve duly quallfied as such 
receivers, it is hereby ordered that as ancillary to said appolntment of John 
O. Ulrich and Harry P. Joslyn, as receivers of the property and assets of the 
défendant company by the Circuit Court for the District of Delaware, they 
are hereby appolnted receivers" of ail the assets of sald insolvent défendant, 
with the usual powers of such receivers. 

The appolntment of said receivers was not to take effect until the filing 
by them in the elerk's ofiice of a bond in the sum of $1,000 in the usual form, 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to be approved by the Court. Said reoeivers qualifled and were thereupon 
authorized to einploy counsel and brlng suit. The Development Company, 
défendant, : its oflicers, agents, and employés, were ordered to surrender ail 
sald assets to said receivers on demand, and were enjoined from interfering 
wlth the said assets and sald receivers. 

Thereupon, and on December 22, 3008, the receivers brought suit against 
John MuUiolland and John O. Ulrich, as trustée of the Development Com- 
pany, and others, to recover alleged assets of said Insolvent défendant and 
for other relief, and for thé appointment of receivers. pendente lite. Certaui 
of the défendants were served wlth process. After several spécial appear- 
ances and motions to dlsmiss for want of jnrlsdictiou, and to set aside sub- 
stituted service, sald receivers moved the court to substltute thelr insolvent 
corporation as complainant lu place of tlieniselves, and to hiake uew de- 
fendants and for leave to file an amended blll, ail of which requests were 
granted. Thereupon the amended blll was flied praying for additional re- 
lief not deemed necessary to bè recited at tliis time. Said bill made said ex 
parte bill and decree of the Circuit Court of the United States for the East- 
ern District of Illinois exhibits thereto. On motion flled December 7, lOOi), 
under the tltle of the International Finance & Development Company, by 
John O. Ulrich and Harry P. Joslyn, Its Receivers, v. John Mulholland, et 
al., the United States Circuit Court for the Eastern District of Illinois did, 
on December 8, 1910, order that certain nonresident défendants appear, plead, 
answer, or demur by a day named, and that, in default so to do, the court 
would proceed to hear said cause, and ordered that a copy of said order be 
served on each df said named défendants wherever found. A number of the 
défendants appeared and answered. The Fairview Fluor Spar & Lead Com- 
pany and the Fairview Transportation Company demurred to said amended 
bill, setting up varions grounds not necessary to recite hère. Mulholland 
flled a plea to the jurisdiction of the court over hlm as a nonresident, which 
was overruled. Hugo Eysell dem.urred, setting up want of Jurisdiction of 
the court over hlm and the cause of action, for the reason, among others, 
"that this court has no jurisdiction because It appears from the blll of 
complaint that this suit Is not anclUary to any proceeding heretofore pendlng 
In this court," which was overruled. Motion for costs was denled. Varions 
motions to set aside substituted service were denled, and ail the parties were 
ruied to answer by a day named. Sald Eysell, trustée, etc., declined to 
plead further and was defaulted. Mulholland answered denying the due ap- 
l>ointment of the receivers and setting out other défenses. Thereupon, on 
November 14, 1910, after defaultlng ail parties who had failed to answer, 
the court referred sald cause to a master. Ou January 23, 1911, the death 
of défendant Mulholland, on Decemher 22, 1910, was.suggested in open court, 
and on February 7, 1911, the court appointed receivers of ail and slngular 
the property of certain défendants in sald order named, wlth the usual pow- 
ers of such receivers, and also entered a restraiuing order against the cred- 
itors of the Fairview Fluor Spar & Lead Company and the Palrvle^v Trans- 
portation Company, enjolnlng theni from Intermeddling wlth the property 
dlrected to be turned over. On February 27, 1011, the appellants prayed an 
appeal to this court from sald order of February 7, 1911, assigning as er- 
rors the appointment of receivers, taklng jurisdiction of the cause, sustain- 
Ing the validity of substituted service, sustaining the valldity of the appoint- 
ment of the original receivers by sald court, asserting jurisdiction to nullify 
the decree of the District Court of the United States for said Eastern Dis- 
trict of Illinois granting John Mulholland a discharge in bankruptcy hold- 
ing that the stockholders of appellants were not necessary parties, holding 
that the amended bill was not multlfarious, and that the amended bill con- 
tained matter of equity. Thereupon the appeal was granted and perfected 
to this court. 

J. M. Blayney, Jr., for appellants. 

W. M. Actor and E. Winter, for appellees. 

Before GROSSCUP, BAKER, and KOHLSAx\T, Circuit Judges. 
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KOHLSAAT, Circuit Judge (after stating the f acts as above). Ap- 
pellaiits challenge the légal right of appellee to appear for the De- 
velopment Company in the institution of thèse proceedings. Ap- 
parently with a view to avoiding jurisdictional difficulties, the alleged 
receivers amended the bill filed by them as receivers by making their 
insolvent corporation complainant in their stead and thenceforth 
sought to direct it in their names as its receivers. Nothing was gained 
by this attempt. The Suprême Court has expressly disposed of that 
question in no uncertain language : 

"Nor do we thlnk the jurlsdiction is established." says Mr. Justice Day, 
speaklng for the court In Great Western Mining & Manufacturlng Co. v. Har- 
rls, 198 U. S. 5CT, 25 Sup. Ct. 770, 49 L. Ed. ll&S, "beeause the action Is au- 
thorized to be liistltuted by the reeelver in the name of the corporation. 
Such actions subjecting local assets to a foreign jurisdlctlon and to a for- 
elgn reeelvershlp would come wlthin the reasoiilng of Booth v. Olark [17 
lîow. 322, 15 L. Ed. 164]. If a recovery be had, although In the name of 
the corporation, the property would be turued over to the reeelver, to be by 
Mm admlnlstered under the order of the court appolntlng hlm." 

Ever since the décision of the court in Booth v. Clark, 17 How. 
322, 15 L. Ed. 164, a receiver deriving his authority from the order 
of the court appointing him has been without power to institute suits 
in a foreign jurisdiction. The doctrine has been re-enunciated in Haie 
V. AUinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380, and in Great 
Western Mining & Manufacturlng Co. v. Harris, supra ; Sulli- 
van V. Swaine (C. C.) 96 Fed. 259 ; Bunk v. Circuit Judge, 43 Mich. 
296, 5 N. W. 627. In Street on Fédéral Practice, vol. 3, § 2694, it is 
said : 

"A suit for an anclllary reeelver cannot be malntalned nierely for the pur- 
pose of obtaiiiing a ratlflcatlon by the court of one jurisdlctlon of what has 
been done in a court of another jurl.sdlctlon." 

In Mercantile Trust Co. v. Kanawha & Ohio Railway Co. et al. 
(C. C.) 39 Fed. 337, it was held by Mr. Justice Harlan, in the Circuit 
Court of the United States for the District of West Virginia, that, if 
the plaintiff desired the active intervention of that court in respect to 
the mortgaged property there involved, "such intervention should only 
occur in a separate, independent suit of which it may take cognizance ; 
and in which, if proper or necessary to do so, this court may lay its 
hands upon the property within this district, and if need be, admin- 
ister it by a receiver directly amenable to its authority for the benefit 
of ail parties interested, of whatever state they may be citizens." The 
bill was filed by the Ohio complainant seeking to bave the Ohio pro- 
ceedings, including the appointment of a receiver, enforced, and prays 
that such orders and decrees be passed by the West Virginia court 
"as shall be necessary or advisable in order to vest in said receiver the 
possession of said mortgaged property and the control over the same" 
and that the court shall take "ancillary jurisdiction" with the Ohio 
court and give complainant ail the relief "necessary to accomplish the 
purposes of filing said bill" in the Ohio court. The court refused to 
enter an order simply approving or confirming the appointment of a 
receiver made in the original Ohio suit, in the language above stated. 
Hère the original plaintiff was not made a party, nor was there any 
192 F.— 57 



898 192 FEDERAL REPORTER 

défendant named. Nor was any process prayed for. The proceeding 
lacked the essential features of a pending suit. There was nothing up- 
on which the jurisdiction of the court could attach — nothing which 
could affect the rights or status of the défendants in the said amended 
bill. To them it was a nullity- — something of which they were not 
bound to take notice. It in no way enlarged the powers of the for- 
eign receivers as to the défendants to the amended bill. This being 
so, we are presented with the bald question whether foreign receivers 
having only the title acquired by the order of the court appointing 
them could maintain their suits in the Circuit Court of the United 
States for the Eastern District of Illinois, for there is nothing in the 
record to show that the receivers had any other title to the property 
of the Development Company than that derived f rom the order of the 
Delaware court. The allégation found in clause 15 of the amended 
bill: 

"That afterwards, on, to wlt, March 12, A. D. 1908, the sald Frederick 
W. Grlffln, prime trustée as aforesald, by an instrument under hls hand and 
seal dld duly assign said mortgage above set forth to John O. Ulrich and 
Harry P. Joslyn as receivers for the International Finance and Development 
Company, a corporation, together with ail the rights, remédies, incidents, and 
appartenances thereunto belonging, and ail the rlght, title, interest, estate, 
property, clalm and demand whatsoever of, in and to the same and the prem- 
ises therein descrlbed, together with the bonds or obligations in said mort- 
gage mentioned ♦ * *" 

— is not, when taken in connection with the other clauses of said 
amended bill, a sufficient statement of transfer of title to said re- 
ceivers, to warrant the court in holding that any title passed to them. 
There is nothing to show that Griffin had any power to make the 
transfer. Nor do the appellees rest their claims to the jurisdiction of 
the court upon that ground. The securities so attempted to be as- 
signed constitute only a fraction of the property involved. We there- 
fore give that allégation no weight. 

Judge Wellborn held in Re Brant (C. C.) 96 Fed. 257, that there 
being no suit brought in that court, the term "ancillary" was errone- 
ously employed ; that the suit was without a défendant and purely ex 
parte; and that the court was therefore without jurisdiction to ap- 
point a receiver of any sort, either ancillary or original. To the same 
efïect is Beach Modem Equity Practice, vol. 2, § 721. 

We are of the opinion that the facts disclosed in the record bring 
this cause within the disapproval of the authorities; that the original 
ex parte proceeding in the Circuit Court of the United States for the 
Eastern District of Illinois was ineiïectual to invest the foreign re- 
ceivers with powers to act as receivers in said district ; that the court 
was therefore without jurisdiction to entertain the subséquent pro- 
ceedings in, or based upon, said cause; and that such want of juris- 
diction is now presented in this record. The decree of the Circuit 
Court is reversed. 

Reversed. 
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MAIL & EXPRESS CO. v. LIFE PUB. CO. 
'(Circuit Court of Appeals, Second Circuit, January 8, 1912.)" 

No. 115. 

1, Copyrights (f 38*) — Statutb— CoNSTBncTioN— Componknt Parts. 

Copyright Act March 4, 1909, c. 320, § 3, 35 Stat 1076 <U. S. Comp. 
St Supp. 1909, p. 1290), provides that the copyright provlded for shall 
protect copyrlghtable component parts of the work copyrlghted, and ail 
matter thereln, in whlch copyright . is already subslsting, but wlthout 
extending the duration or scope of such copyright, and that the copy- 
right on composite works or periodicals shall give to the proprietor aU 
the rlghts In respect thereto which he would hâve it eaeh part were In- 
dlvidually entltled under the act Held, that a copyright on a periodlcal 
protects the pictures thereln as component parts of the perlodical. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 38.*] 

2. CoprEiGHTS (§ 69*) — Infeinobment— Damages— Assessment— "Court." 

Copyright Act March 4, 1909, c. 320, § 25, 35 Stat 1081 (U. S. Comp. St 
Siipp. 1909, p. 1297), provides that an infringer of the copyright laws shall 
be liable to pay the proprietor such damages as he sufCered by the In- 
fringement, as well as ail profits which the Infrlnger shall hâve made 
from such Infrlngement, and In proving profits plaintifC shall be requlred 
to prove sales only, and the défendant every élément of cost which he 
claims, or in lieu of actual damages and profits, such damages as to 
the court shall appear to be just, and In assesslng such damages the 
court In Its discrétion may allow the amount therelnafter stated, but, 
In the case of a newspaper reproduction of a copyrighted photograph, 
such damages shall not eKceed the sum of $200, nor be less than ?50, 
and such damages In no other case shall exceed $5,000, nor be less than 
$250, and shall not be regarded as a penalty. HelS, that the statute, by 
using the word "court" dld not require that the Judge actlng by him- 
eeJf should assess the damages when a case was presented calllng for 
an award under the minimum damage clause, and that the court un- 
der such circumstances, properly dlrected the jury that, if they found 
for plaintiff, they must award at least $250 for each Infringement 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. |§ 65-85; Dec. 
Dlg. § 69.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1672-1682; 
vol. 8, p. 7622.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the Life PubHshing Company against the Mail & Ex- 
press Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Charles S. Mackenzie (J. Joseph Lilly, of counsel), for plaintiff in 
error. 

Spencer, Ordway & Wierum (O. C. Wierum, Jr., of counsel), for, 
défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The first contention of the défendant 
seems to be that the new copyright statute afïords protection to pro- 
prietors of periodicals only in respect of such component parts thereof 
as were copyrlghtable by such proprietors. Stated more particularly, 

•For other casas see same topic & i noubbb in Dao. & Am. Dlga. 1907 to date, & Rep'r luilexe» 
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the daim seems to be that wlien a periodical contains articles or pic- 
tures made by persons who bave ndt transferred their rights to tbe 
publisher the copyright oi the periodical does not cover them. 

W\e bave no reason to question tbe correctness of the defendant's 
contention. It is sufificient to say that the trial court ruled in accord- 
ance tbefewith and submitted the question involved to the jury. Tbe 
verdict establisbed that the artists sold their rights in thèse pictures 
to tbe plaintiff. 

[1] The next contention seems to be that tbe plaintiff's copyright 
of its periodical does not protect the pictures as "comppnent parts." 
But section 3 of the copyright açf says in so many words that a copy- 
right does protect "ail copyrightable component parts of tbe work 
copyrigbted" and that in tbe case of a periodical the copyright "gives 
tbe proprietor thereof ail tbe rights in respect theretô wbich be would 
bave if each part were individually copyrigbted under tbis act."^ 
Tbe language of tbe statute is so exactly contrary to the defendant's 
claim that there seems to be no reason for interprétation nor ground 
for discussion. 

Tbe défendant furtber contends that the class of pictures in ques- 
tion hère are of such a transitory nature that "unless they are spe- 
cially registered as provided for in tbe act they fall within tbe public 
domain as soon as they are publisbed." We find notbing in tbis proof 
to show that thèse pictures are of an especially transitory nature and 
notbing in tbe law to substantiate the defendant's contention. 

[2] The défendant also contends that tbe trial court erred in charg- 
ing the jury that if they found for tbe plaintiff they must award at 
least $250 damages for each infringement. The relevant provisions 
of tbe section of tbe copyright act relating to damages are printed in 
the footnote^ and the défendant urges that wbile tbe trial judge migbt 

1 Section 3 of the Copyright Act of 1900 reads as follows: 

"That the copyright provided by this act shall protect ail the copyright- 
able component parts of the work copyrigbted. and ail matter therein in 
which copyright is already subsisting, but without extending the duration 
or scope of such copyright. ïhe copyright «pon composite works or period- 
Icals shall glve to the proprietor thereof ail the rights in respect thereto 
which he would hâve if each part were individually copyrigbted under this 
act." 

2 "Sec. 25. That if any person shall Infringe the copyright In any work 
protected under the copyright laws of the United States such person shall 
be liable: 

"(b) To pay to the copyright proprietor such damages as the copyright 
proprietor may hâve suffered due to the infringement, as well as ail the 
profits which the infringer shall bave made from such infringement. and in 
proving profits the plaintiff shall be required to prove sales only, and the dé- 
fendant shall be required to prove every élément of cost which he claims, or 
In lieu of actual damages and profits, such damages as to the court shall ap- 
pear to be just, and in àssessing such damages the court may, in its discré- 
tion, allow the amounts as hereinafter stated, but in the case of a newspa- 
per reproduction of a copyrigbted photograph such damages shall not ex- 
ceed the sum of two hundred dollars nor be less than the sum of flfty dol- 
lars, and such damages shall in no other case exceed the sum of flve thousand 
dollars nor be less than the sum of two hundred and fifty dollars, and shall 
not be regarded as à penalty." 
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have taken away the question of damages froiii the jury and hiniself 
hâve awarded the damages stated, he was not authorized to direct the 
jury to do so. 

While the language of the provision quoted is somewhat obscure, 
we do not think that by the use of the word "court" it is required that 
the judge acting by himself shall assess the damages when a case is 
presented calling for an award under the minimum damage clause. 
We think it the better vievv that the statute permits him to direct the 
jury to assess the damages within the prescribed Hmits. But if this is 
not the correct interprétation of the statute, we fail to see how the 
défendant was harmed by the action of the judge in this case. It is 
évident that he considered that the case was one in which an award 
of actual damages proven would not have been just and if he had 
himself fixed the damages under the statute lie could not have awarded 
less than the minimum amount. 

The remaining assignments présent no error. 

The judgment of the Circuit Court is affirmed. 



CENTRAL R. CO. "OF NEW JERSEY v. OOLASURDO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1911.) 

No. 40. 

1. Master and Servant (§ 213*) — I.xjuries to Skrvant— Raii.roads— Tback 

REPAIRERS— ASSUMED RiSK, 

Where plaintiff, a traek repairer In the employ of défendant rallroad 
Company, was directed to repair a swltch in defendant's terminal late 
at night, and was struck and injured by certain unlighted cars running 
at tbe rate of 10 miles an hour in charge of a single brakeman, klcked 
back to the station platform wlthout povver, or warning or effort to 
eheck them until they were within six or elght feet from where plain- 
tiff was working, he did not assume the risk, being entitled to assume 
that some précaution would be taken to guard him agalnst such ex- 
traordinary danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
559-564; Dec. Dig. § 213.* 

Assumptlon of risk incident to employment, see note to Chesapeake & 
O. lî. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Courts (§ 289*) — Employer's Liabilitt Aci— Interstate Commerce— Ju- 

risdiction. 

Where a rallroad trackman was Injured while repairing a swltch in 
defendant's terminal yards at night, over which Interstate as well as in- 
trastate commerce was contlnually transportée, and the car by which 
he was struck was being klcked Info the station platform at' defend- 
ant's Jersey City terminal to carry passengers coming on one of de- 
fendant's ferryboats from New York City to a point in New Jersey, 
plaintiff was engagea in Interstate commerce, and was therefore entitled 
to malntain an action for hls injuries under Employer's Liabillty Act 
April 22, 1908, c. 149, 35 Stat. G5 (U. S. Conip. St. Sujip. 1909, p. 1171.) 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 830; Dec. Dig. 
§ 289.* 

What law governs master's liability for injuries to servant, see note 
to Mexican Cent. Ry. Co. v. Jones, 48 C. C. A. 232.] 

•For other cases see same topic & § number in Dec. & Am Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Michael Colasurdo against the Central Railroad Company 
of New Jersey. From a judgment awarding plaintiff $7,000 damages 
for injuries sustained by him while in defendant's employ in repairing 
a switch in defendant's switchyard, défendant brings error. Af- 
firmed. 

See, also, 180 Fed. 832. 

De Forest Bros. (Robert Thorne, of counsel), for plaintiff in error. 
Thomas J. O'Neill, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] On Christmas Day, 1908, the plaintiff 
was employed by the défendant as a trackwalker. At about 7 o'clock 
in the evening, it being then dark, the plaintiff and two other employés 
were engaged in repairing a switch in the Jersey City yard, the work 
being in charge of Patrick Nighland, a foreman. Nighland was en- 
gaged in making the repairs and the plaintiff and Saldero, the other 
trackwalker, were assisting him, the plaintiff holding a lantern and 
Saldero a crowbar. Shortly before the accident a train of four cars 
arrived at the station, where connection is made with defendant's fer- 
ryboats for New York. After having discharged its passengers, it 
was moved out of the yard and was being "kicked" back to the station 
platform in order that it might take a load of passengers, who had 
arrived from New York, to Somerville, N. J. It had no motive pow- 
er and was controlled only by its owti brakes. There was testimony 
from which the jury mày hâve foUnd'that this train was not lighted 
and was running at the rate of ten miles an hour in charge of a single 
brakeman, that no signal or warning of its approach was given and 
that the brakes were not appHed until the train was but six or eight 
feét distant. There can be no question that the three men, ail of 
them experienced railroad men, were taken by surprise. Nighland 
was killed, the plaintiff lost his leg and Saldero escaped. If the tes- 
timony of the witness Gallagher be true, it seems incredible that some 
one of the three did not hear his shouts and whistles or see the lights 
on the platform of the advancing car. The fact that two of the men 
were run down is persuasive testimony that the car approached them 
silently and unseen. 

We cannot believe that the risk of being injured in this manner, 
while engaged in discharging his duty, was assumed by the plaintiff. 
He assumed the usual and ordinary risks of the calling, but when 
ordered to repair a track at night he had a right to assume that some 
précaution would be taken to guard him against extraordinary dan- 
ger. If a watchman were not stationed to warn him of the approach 
of trains, he at least had a right to expect that a train would not back 
down upon him with no notice of its approach and no attempt to ap- 
ply the brakes until only eight f eet distant. 

We hâve no doubt, if the fédéral liability act is applicable, that a 
cause of action was established, for under it contributory négligence 
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is not défense and the défendant was liable for the négligence of its 
employés Nighland and Gallagher. 

[2] The remaining question is one of jurisdiction. The employ- 
er's liability act approved April 22, 1908 (U. S. Stat. L. vol. 35, pt. 1, 
p. 65, c. 149 [U. S. Comp. St. Supp. 1909, p. 1171]), provides, in so 
far as it is applicable to the case at bar, as f ollows : 

"That every common carrier by rallroad whlle engaglng In commerce be- 
tween any of the several states * • • sball be liable in damages to any 
person suffering Injury while he Is employed by such carrier In such com- 
merce * * * for such injury * • * resulting in wUole or in part 
from the négligence of any of the officers, agents or employées of such 
carrier, or by reason of any defect or insuttlciency, due to its négligence, in 
its cars, engines, appliances, machinery, track, roadbed, works, boats, wharves, 
or other equipment. 

"Sec. 3. That in ail actions hereafter brought agalnst any such common 
carrier by railroad under or by virtue of any of the provisions of thls act to 
recover damages for personal injuries to an employée, * * * the fact 
that the employée may hâve been guilty of contributory négligence shall not 
bar a recovery, but the damages sball be diminished by the jury in propor- 
tion to the amount of négligence attributable to such employée: Provided, 
that no such employée who may be injured or killed shall be held to hâve 
been guilty of contributory négligence in any case when the violation by 
such common carrier of any statute enacted for the safety of employées con- 
tributed to the injury or death of such employée." 

The Circuit Court could retain the action only upon the theory 
that it was properly brought under this act of Congress. The only 
debatable question is, Did the plaintifif receive his injury while em- 
ployed by the défendant in interstate commerce? Though the ques- 
tion is not f ree from doubt, we think it should be answered in the af- 
firmative. The car which struck the plaintifif was employed in inter- 
state commerce; it connected with defendant's ferryboats at Jersey 
City and passengers from New York to Somerville, N. J., and vice 
versa, were transported in it. The track and switch in question were 
used by engines and cars so engaged. 

We think the statute was intended to apply to every carrier while 
engaging in interstate commerce, and to an employé of such carrier 
while so engaged, and, if thèse conditions concur, the fact that the 
carrier and the employé may also be engaged in intrastate commerce 
is immaterial. The plaintiff was repairing an interstate road over 
which interstate passengers and freight and cars and engines engaged 
in interstate commerce were constantly passing. This subject was 
carefuUy considered by Judge Hand upon the motion for a new trial 
and we agrée with him in the conclusion reached, that the action was 
maintainable under the act. 

Several exceptions relating to the exclusion of testimony are ar- 
gued, but we think that the action of the court in sustaining the ob- 
jection was clearly right and requires no discussion. 

The judgment is afïirmed with costs. 
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VON BRBMEN et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit Jauuary 8, 1912.) 

No. 31. 

1. Criminai, Law (§ 304*) — Judicial Notice— Misbeandino — Salad Oïl. 

Where an information charged défendant with dellverlng for shipment 
in Interstate commerce sésame cil, misbranded as "Imported Salad OU," 
in violation of the food and druga act (Act June 30, 1906, c. 3915, 34 
Stat. 768 [U. S. Comp. St. Supp. 1909, p. 1187]), the court could take ju- 
dicial notice that standard lexicographers detlned the words "salad oil" 
as "olive oil." 

[Ed. Note. — For other cases, see Crimmal Law, Cent. Dig. §§ 700-717; 
Dec. Dig. § 304.* 

What constltutes a violation of pure food régulations, see note to 
Brina v. United States, 105 0. C. A. 559.] 

2. FOOD (§ 21*) MlSBBANDlNQ. 

Evidence hekl Insufficient to warrant a flnding that sésame oU, de- 
llvered for shipment in Interstate commerce, under a label, "Imported 
Salad 011," was misbranded. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 21.*] 

3. FooD (§ 21*) — Misbeandino — Salad Oil— Evidence. 

In a prosecution for so labeling or brandlng oil as to decelve and 
mlslead the purchaser, In violation of the food and drugs act (Act June 
30, 1906, e. 3915, 34 Stat. 708 [U. S. Comp. St. Supp. 1909, p. 1187]), in 
that sésame oU not made from olives was branded as salad oil, it was 
error to refuse to permit dealers In salad oil not made from olives to 
say whether they had ever heard any complalnts from purchasers to 
the etïect that they had beeu mlsled or deceived. 

[Ed. Note.— For other cases, see Food, Dec. Dig. § 21.*] 

4. Food (§ 21*) — Evidence— Misbbanding Food— Salad Oil. 

Where sésame oil not made from olives was branded, "Imported Salad 
on," it was error to refuse to permit large dealers in such oil to state 
the understanding of the trade as to the meaning of thé words "salad 
oil." 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 21.*] 

5. Food (§ 21*) — Misbbanding Food— Evidence. 

In a prosecution for misbranding sésame oil as "Imported Salad 011" to 
decelve and mislead purchasers, in violation of the food and drugs act 
(Act June 30, 1906, c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1909, p. 
1187]), it was error to permit the government to cross-examine défend- 
ants' witnesses as to whether they thought the words "salad oU" would 
be less misleading, if the words, "pressed from cotton seed," on some 
of the labels were in larger type, or If the cans had been labeled slmply, 
"cotton seed oil." 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 21.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Henry Von Bremen and others, doing business as Von Bremen, 
MacMonnies & Co., were convicted of violating the food and drugs 
act, and they bring error. Reversed. 

•For other cases see same topic & S nombek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Lange & Kroyer, Sullivan & Cromwell, and F. D. Pollak (Gustav 
Lange, Jr., Hjalmar H. Boyesen, and J. Hampden Dougherty, Jr., of 
counsel), for plaintiffs in error. 

Henry A. Wise, U. S. Atty. (Robert Stephenson, Asst. U. S. Atty., 
of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an information under the food and 
drugs act of June 30, 1906, against the défendants, who compose the 
firm of Von Bremen, MacMonnies & Co., containing two counts. The 
first count charges them with delivering for shipment from New 
York to Galveston a can bearing the label, "Imported Salad Oil Morel 
Brand," which was a misbrand because it was false and misleading, in 
that it indicated that the contents of the can was olive oil, whereas 
it was sésame oil. The second count charges that the same can was 
misbranded, in that it was labeled or branded so as to deceive and 
mislead the purchaser into believing that it contained olive oil, where- 
as it contained sésame oil. 

The first count falls within the first subdivision of section 8 of 
the act as to foods, viz., that the article "was ofifered for sale under 
the distinctive name of another article," namely, olive oil. The sec- 
ond count falls within the second subdivision, viz., that the article was 
"labeled or branded so as to deceive and mislead the purchaser," 
namely, by making him think he was getting olive oil, whereas he was 
getting sésame oil. 

[1] The trial judge, taking judicial notice that standard lexicog- 
raphers define the words "salad oil" as "olive oil," denied the défend- 
ants' motion to quash the information on the ground that it alleged 
no offense, and afterwards, it being stipulated that the can contained 
sésame oil and not olive oil, he denied the défendants' motion to di- 
rect a verdict in their favor. Thèse rulings were within our décision 
in the Brina Case, 179 Fed. 373, 105 C. C. A. 558. The govern- 
ment thereupon rested, and the défendants showed by a large num- 
ber of witnesses that for .some 40 years a perfectly healthy oil for 
edible purposes had been made from cotton seed and sold in enor- 
mous quantities in this country as "salad oil," and that other edible 
cils were made from the seed of sésame, a kind of grass, and from 
peanuts and from corn and sold as salad oil. The oil in question is 
sésame oil imported by the défendants. The défendants also showed 
that olive oil is always, except perhaps in the case of one brand, 
labeled and sold as olive oil; that it is four times as expensive as 
the oils sold as salad oils and that thèse other oils are sold in vastly 
greater quantities, the American Cotton Seed Oil Company selling 
from 176,000 to 200,000 barrels and the Union Cotton Seed Ôil Com- 
pany 40,000 barrels a year of salad oil made from cotton seed. 

In reply to this the government called two purchasers of oil, Ed- 
ward Nougaret, steward of the Café Martin (in this country a 
month), who testified that nothing but olive oil was used there. Fran- 
cis J. Englefield, purchasing agent of the Hôtel Knickerbocker, testi- 
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fied that nothing but olive oil is used there, and that "salad" means 
the very best kind of olive oil. It also called three sellers of olive oil ; 
John W. Eginton, an employé of James P. Smith & Co., who sell 
nothing but olive oil, testified that in his opinion "salad oil" means 
olive oil; Benito Maspero, an importer of Italian olive oil, who said 
that in his line of business "salad oil" is generally claimed to be olive 
oil; Henry L. Marks, chief clerk of an importer of olive oil, testi- 
fied that in the trade they supply "salad oil" means olive oil. They 
ail said their oil was labeïed olive oil. 

[2] The act does not make the intention of the défendants material; 
but, as the case was a criminal one, the jury was bound to be con- 
vinced beyond a reasonable doubt that the article in question ^yas 
misbranded before they could find the défendants guilty. We think 
that the proof did not justify such a conclusion, and that the défend- 
ants' motion for the direction of a verdict in their f avor should hâve 
been granted. 

[3]- Assuming, however, that there was enough to send the case to 
the jury, other errors were committed. We think it was error upon 
the State of facts set forth above to refuse to let the dealers in salad 
oil not made of olives say whether they had ever heard any com- 
plaints from purchasers to the effect that they had been misled or 
deceived. Such testimony would be directly relevant to the charge 
in the second count that the article was branded so as to deceive or 
mislead purchasers. 

[4] It was also error to refuse to let large dealers in this salad oil 
say what the understanding of the trade was as to the meaning of the 
words "salad oil." It would certainly be relevant to the inquiry un- 
der the iîrst count that the article was branded under the distinctive 
name of olive oil to show what the trade which buys and sells thou- 
sands of barrels of this "salad oil" a year understands by those words, 
and it was also relevant to the inquiry under the second count because 
it is a fair inference that the trade does not sell salad oil to the cus- 
tomer as anything else than what it really is. 

[5] So we think it was error to permit the government to cross- 
examine the défendants' witnesses as to whether they thought the 
words "salad oil" would be less misleading if the words "pressed from 
cotton seed" on some of the labels were in larger type, or if the cans 
had been labeled simply "cotton seed oil." The question to be decided 
was whether purchasers supposed they were getting olive oil when 
they purchased "salad oil," and it throws no light on this to inquire 
whether they could hâve been in any doubt if the words "cotton seed 
oil" alone were used, or if the words "cotton seed oil" were printed 
in large type on the label. We think the case was tried throughout 
a little too strictly against the défendants. 

The judgment is rêver sed. 

LACOMBE, Circuit Judge. I concur in the conclusion to reverse, 
because I think some testimony was excluded which défendant was 
entitled to hâve in the case. But I am of the opinion that there was 
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a question for the Jury to pass upon and that that question was wheth- 
er the article was labeled so as to deceive or mislead "the purchaser," 
who, in the case of a sale at retail, would be one of the gênerai pub- 
lic not necessarily informed as to the trade meaning of words. 



RUGGLES V. BUCKLEY. 

(Circuit Court of Appeals, Slxth Circuit. January 3, 1912.) 

No. 2,118. 

Paetnership (§ 345*)— JuDiciAL Dissolution— Eabninqs Pbnding Appeai^ 
Distribution. 

Where a decree dissolving a partnership fixed an amount payable by 
défendant to complainant, and provided for equal division of tbe sur- 
plus and both parties appealed, défendant executing a supersedeas bond, 
complainant Is not entltled to share in the profits which accrued to as- 
sets of the flrm under receivership pending the appeal in proportion to 
his share of the assets, siuce that would in effeet modify the original de- 
cree. 

[Ed. Note. — For other cases, see Partnership, Dec. Dig. § 345.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Proceeding by Charles F. Ruggles against Edward Buckley. De- 
cree for défendant, and complainant appeals. Affirmed and remanded. 

See, also, 158 Fed. 950, 86 C. C. A. 154. 

Charles McPherson (Norris & McPherson and Geo. D. Van Dyke, 
on the brief), for appellant. 

Watts S. Humphrey (Kleinhans & Knappen, on the brief), for ap- 
pellee. 

Before WARRINGTON, Circuit Judge, and McCALL and SAN- 
FORD, District Judges. 

McCALL, District Judge. This is a proceeding by Charles F. Rug- 
gles, of the late partnership of Ruggles & Buckley, to recover of the 
profits which accrued to the assets of said partnership after it had 
been dissolved by the decree of the Circuit Court on March 15, 1906, 
and while in the hands of a receiver, in the proportion that his alleged 
share of the assets in said partnership bore to the share of Edward 
Buckley. By the decree it was adjudged that Ruggles & Buckley 
was a partnership, and that each partner should share equally in the 
net assets thereof ; that the amount due from the partnership and 
from Buckley to complainant, Ruggles, at the date of said decree, was 
$1,278,396.28. It was also decreed that the moneys which should 
come into the hands of the receiver, as provided in said decree, in 
so far as they should belong to said partnership, and the moneys 
received from the sale of partnership assets, as therein provided, 
should immediately, upon the receipt thereof, be paid to said Ruggles 
(a) until he should hâve received the sum of $696,379.36, being the 
balance found due to Ruggles on advancements made by him to the 
partnership; (b) and if there should be a surplus remaining, the re- 

*For otber cases see same topic & § nitmbeb iu Dec. & Am. Dlgs. 1907 to date, & Rep'r ludezea 
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ceiver was directed to pay to Ruggles a sum equal to the îndebtedness 
due frorn the défendant Buckley to said partnership, amountmg to 
$537,913.19, to equalize Ruggles with Buckley in the amount drawn 
from the partnership by Buckley; (c) and, if there should still be 
a surplus, then the receiver should divide the sum into two equal parts, 
and pay one part to said Ruggles, and from the other part the re- 
ceiver should pay to Ruggles the amount of indebtedness due from 
Buckley to Ruggles, amounting to $44,103.73 — thèse three last-named 
amounts aggregating the sum of $1,278,396.28; (d) and, if any sur- 
plus still remained of said other equal part, the receiver should pay 
the same to Buckley. 

Execution of the decree of March 15, 1906, was suspended by both 
parties prosecuting an appeal to this court. Défendant, Buckley, per- 
fected liis appeal April 25, 1906, by executing necessary supersedeas 
bond, etc. At a later date complainant, Ruggles, perfected his appeal 
from said decree. The decree of the Circuit Court was affirmed. 
Ruggles V. Buckley, 158 Fed. 950, 86 C. C. A. 154. 

The pétition in this proceeding was filed by Ruggles March 31, 
1910, and the spécifie relief sought is thus stated in the third para- 
graph of the prayer of the pétition : 

"That your petitioners shall be decreed to be entitled to recel ve, and there 
shall be awarded to your petitioner, from the undistributed proceeds of the 
assets of the partnership, a share of the profits earned subséquent to the 
said date when the exécution of the final decree was suspended, apportioned 
to hls share In the assets of the partnership at that date." 

The défendant, Buckley, filed an answer thereto. After hearing, 
and on the 12th day of October, 1910, the Circuit Court denied the 
relief prayed for in the pétition. From this decree, the complainant, 
Ruggles, has prosecuted an appeal to this court, and assigned errors. 

It appears that on or about April 27, 1909, the entire amount, 
$1,278,396.28, which had been decreed Ruggles March 15, 1906, had 
been paid. Thus it will be seen that 37 months elapsed from the date 
of the final decree in the Circuit Court until Ruggles was paid the 
full amount decreed to him thereunder, except his one-half interest 
in the assets of the partnership remaining after paying thèse decreed 
liabilities. During this time the assets of the partnership, which were 
in a receiver's hands, earned something more than $500,000. 

It is insisted by the appellant that since the decree of March 15, 
1906, was suspended on the filing of a supersedeas bond, April 25, 
1906, by Buckley, resulting in considérable delay in the exécution 
thereof, that he is entitled to share in the profits which hâve accrued 
to the assets of the partnership since the date of the exécution of the 
supersedeas bond by Buckley, in proportion to his alleged share of the 
partnership assets, by which the profits accrued. The effect of this 
insistence is to ask at this late date that the original decree be modi- 
fied, and the terms of the partnership as there found changed. 

To this proposition we cannot assent. The rights of the parties 
were fixed by the decree of the Circuit Court of March 15, 1906, 
which was, in substance, that Ruggles and Buckley were equal part- 
ners in the firm of Ruggles & Buckley, and that after paying to Rug- 
gles the several amounts decreed to him, hereinbefore stated, the re- 
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maining assets of the partnership were to be divided equally between 
them, subject only to the payment to Ruggles of $44,103.73 out of 
Buckley's half interest. The delay in the exécution of that decree 
has been only such as is incident to the appeal, and the time that has 
elapsed since the case was affirmed by this court and remanded for 
further proceedings in accordance vvith that decree. As was well said 
by Judge Severens in his opinion in this case : 

"Such delay as has happened has been under the order of the court, and 
In the exécution of its decree, and must be presumed to be lawful." 

Moreover, such delay as has occurred in the exécution of the orig- 
inal decree is not entirely chargeable to the défendant, since both 
parties appealed from said original decree. The record in this case 
shows that the petitioner herein has litigated other questions arising 
in the case, and for the delay that has occurred the petitioner has 
been as culpable in relation thereto as has the défendant, if, indeed, 
there has been any culpability on the part of either. 

Not only so, but the pétition herein, although not so termed by the 
pleader, nevertheless, is in the nature of a pétition to review the final 
decree in 'Ruggles v. Buckley, 158 Fed. 950, 86 C. C. A. 154, and to 
modify the same. The resuit there reached is the law of this case. 
The Circuit Court in denying the pétition of the complainant herein 
was executing said final decree and administering the rights of the 
parties thereunder upon the mandate of this court affirming the de- 
cree of the Circuit Court. In the opinion in Kimberly v. Arms (C. C.) 
40 Fed. 551, Mr. Justice Jackson, when on the circuit, fuUy discussed 
the question involved hère, and cited a number of authorities. See, 
also, Illinois v. I. C. R. R. Co., 184 U. S. 77, 22 Sup. Ct. 300, 46 
L. Éd. 440, and note. 

Counsel for the défendant in their brief make application to this 
■court to order the complainant to pay the défendant an attorney's or 
solicitor's fee sufifiicient to reimburse the défendant for the costs in- 
cident to his défense on this appeal. We see nothing in the record 
that would warrant us in granting such application, and the same is 
clenied. 

The case is afïîrmed, with costs, and will be remanded for further 
proceedings, not inconsistent with this opinion. 



LOKSER V. DALLAS. 
(Circuit Court of Appeals, Thlrd Circuit. November 24, 1911.) 
No. 1,518. 
Bankbtjptcy (§ 114*) — Ancillary Receivehsiiip— Accountikg. 

Where défendant was appointed aneillary receiver of an Ohlo bank- 
rupt's property locateà lu the Western district of Pennsylvania, the 
court appointing such aneillary receiver, sitting in Pennsylvania, had 
jurisdiction to settle the recelver's accounts. affording to creditors oi 
the trustée of priniary iurisdlction an opportunity to question the cor- 
rectness of the accouutiiig in the aneillary court; the receiver not be- 
ing bound to account to the court of priniary jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 



*For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition for Revision of Order of the District Court of the United 
States for the Western District of Pennsylvania. 

Action by Irwin N. Loeser, as trustée of the estate of Wender Bros., 
against Charles E. Dallas, ancillary receiver of the estate of Wender 
Bros., bankrupts. On pétition to review an order settling the an- 
cillary receiver's account. Granted. 

Louis J. Grossman and Weil & Thorp, for trustée. 
Alpern & Seder and L. C. Barton, for ancillary receiver. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In this case a pétition in bank- 
ruptcy against the firm of Wender Bros, was filed in the District 
Court for the Northern District of Ohio, and on February 9, 1911, it 
was adjudged bankrupt. On February 27, 1911, Loeser, the petition- 
er, was qualified as trustée. Meanwhile, on December 28, 1910, an 
ancillary proceeding in bankruptcy was begun in the District Court 
of Western Pennsylvania, and on the same day one Glick was ap- 
pointed receiver. On January 9, 1911, on pétition of said Glick, the 
marshal of the Western District of Pennsylvania was directed to 
seize and hold certain personal property of the bankrupts, then in the 
hands of a third party, in said district. On January 31, 1911, Glick 
was removed, and Charles R. Dallas appointed receiver in his stead. 
The same day Dallas qualified and gave bond in $20,000, conditioned 
that he "shalî obey such orders as said coUrt may make in relation to 
said trust, and shall faithfully and truly account for ail the moneys, 
assets, and effects of the estate of said bankrupts which shall corne 
into his hands or possession * * * as ancillary receiver." The 
marshal was subsequently directed to surrender the goods of the bank- 
rupts to Dallas, and thereafter, by order of the court, he, during the 
month of February, disposed of the same, employing clerks, etc., and 
realizing some $4,300. On March 10, 1911, Dallas filed his account 
as ancillary receiver in the court below, which was "confirmed nisi, 
to become absolute at the expiration of 10 days' notice hereof upon 
the trustée of said estate." Subsequently Loeser, the trustée, filed 
exceptions to the account of Dallas as ancillary receiver, wherein he 
raised the question that Dallas should hâve accounted direct to the 
court of primary jurisdiction, and that the District Court in Pennsyl- 
vania was without jurisdiction over the accounts of its own receiver. 

The property for the proceeds of which Dallas accounted was sit- 
uate in the Western District of Pennsylvania ; he converted the same 
into cash before the Ohio trustée qualified; he has charged himself 
with the entire proceeds thereof, and has simply taken crédit for the 
expenses of converting that property into cash; and he is ready to 
turn over the residue to the trustée of the court of primary jurisdic- 
tion. While some questions were made in the court below as to the 
correctness of some items of expenditure, no such questions are raised 
hère, and the correctness of the sum Mr. Dallas is ready to pay Mr. 
Loeser is conceded. It will thus be seen the case is reduced to the 
single question of jurisdiction. On that point we hâve no doubt. 
The amendment of June 25, 1910, to the ba. .;apt law, providing for 
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ancillary proceedings in bankruptcy, simply recognized by statute a 
practice which courts of bankruptcy, in pursuance of principles of 
equity and comity, had theretofore generally exercised. In the nature 
of things an ancillary receiver must be subject alone to, and obey the 
orders of, that court of which he is an officer. So obeying, it follows 
that to it alone must he account. Any other course would breed con- 
fusion in administration and go far toward making the exercise of 
ancillary jurisdiction impracticable ; for if a court, in pursuance of 
comity, undertakes to exercise ancillary jurisdiction by administering 
local assets, which it alone bas power and jurisdiction to administer, 
it follows that its hand must be free to administer by its own officer 
and to exact f rom him the full measure of duty. Such executive work 
it can only secure from an officer answerable to it alone. Kirker v. 
Owings, 98 Fed. SU, 39 C. C. A. 132; Sands v. Neely, 88 Fed. 133, 
31 C. C. A. 424; In re Isaacson, 174 Fed. 406, 98 C. C. A. 614; Ames 
V. U. P. Ry. Co. (C. C.) 60 Fed. 966. 

Thèse recognized principles and practices in ancillary proceedings 
we must assume Congress had in view in passing the amendment in 
question. When in such cases the receiver of an ancillary court 
makes bis accounting to bis own court, that court meets ail require- 
ments of comity to the primary court by affording the latter, through 
its proper officer, the opportunity to question the correctness of the 
accounting to the ancillary court. That was done in this case, and the 
contention that each creditor in the court of primary jurisdiction had 
to hâve notice, and, because the ancillary court had in its possession 
no list or knowledge of who such creditors are, that therefore the an- 
cillary receiver must file bis account in the primary court, is a non 
sequitur, based on the assumption that Congress, while authorizing 
ancillary proceedings, coupled therewith an extraterritorial accounting 
to which no court should subject its own receiver. As this pétition 
bas subjected the ancillary receiver to the expense of contesting the 
pétition in this court, the court below is authorized to make such 
proper reimbursing allowance for such expense to its receiver from 
the fund in bis hands as it deems proper. 

The order of the District Court is affirmed, with costs, and the rec- 
ord will be remanded, with instruction to that court to allow said 
costs, and a reasonable counsel fee to the ancillary receiver's counsel 
for his services in this court, to be paid out of the balance of moneys 
appearing by his report to be in the hands of said receiver. 



WORRELL v. KEMMEEER et al. 
(Circuit Court of Appeals, Third Circuit. January 23, 1912.) 

No 72 (1,552). 

JuDGMENT (§ 654*) — Res Judicata— Dismissal fob Failurb of Proof. 

Where a bill by a bankrupt's trustée to compel a reconveyance of cer- 
tain property, alleging that the property was preferentially conveyed 
to the défendants by the bankrupt withln four months of adjudication, 
but which did not allège that the Individual partners, as well as the 

*For otber cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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firin, were insolvent, was dismissed because of complainant's f allure to 
prove that the individual partners, as well as the flrm, were insolvent, 
such issue being necessarlly involved, the judginent constituted a bar 
to a subséquent action by the trustée for the same relief, based on a 
new bill alleging both the insolveucy of the tirm and the individual part- 
ners. 

[Ed. Note. — For other cases, see Judgment, Dec. T)ig. § 654.*] 

Appeal f rom the District Court of the United States for the East- 
ern District of Pennsylvania. 

Bill by Hibberd B. Worrell, as trustée of the estate of Joseph R. 
Claussen and William H. Claussen, individually and as copartners 
trading- as J. R. Claussen & Son, bankrupts, against Mahlon S. Kem- 
merer and others, copartners trading as Whitney & Kemmerer, and 
another. From a decree (185 Fed. 1002) dismissing the bill, complain- 
ant appeals. Affirmed. 

George W. Harkins, Jr. (E. O. Michener, on the brief), for appel- 
ant. 

John Arthur Brown (Henry P. Brown, on the brief), for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below, dismissing the bill of complaint of the appellant, who, as 
trustée in bankruptcy, sought in his bill to compel a reconveyance of 
a house and second mortgage that were said to bave been preferen- 
tially conveyed to the défendants within four months of the adjudi- 
cation, and while the bankrupt firm and the individual members there- 
of were insolvent. The bankrupts were members of a partnership 
and filed a voluntary pétition, both as a firm and as individuals, on 
May 22, 1907. The conveyance attacked was a partnership property 
and was made on March 22d. The court below dismissed the bill, on 
the ground that, in a former decree of the same court, in a case in 
which a bill was filed by the same complainant against the same de- 
fendants, setting forth the same controversy, upon the same facts and 
alleging the same grounds on which a reconveyance of the same prop- 
erty now sought by the bill to be reconveyed, was demanded, the court 
below had decided the case on the merits against the complainant, 
and dismissed the bill, upon the ground that, though the firm as an 
entity was proved to be insolvent, therç was an entire f ailure to prove 
that the individual members were also insolvent. 

In the former case, the bill alleged the insolvency of the firm at the 
time of the conveyance, without alleging the insolvency of the individ- 
ual partners. The second or présent bill was precisely like the first, 
except that, in addition to the insolvency of the firm, it also alleged 
the insolvency of the individual members. But it was just as neces- 
sary in the first case as in the latter to prove the insolvency of the in- 
dividual members of the firm, as well as of the firm, at the time of 
the alleged preferential conveyance. The learned judge of the court 
below, in his opinion, says, with référence to the former action, 

"that the case bas once been actually heard and determined on the merits. 
In that proceeding, the plaintiff was bound to show that the bankrupt tlrin 

•For othér cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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was insolvent wlien the alleged preferential transfer was made. Upon that 
issue, he offered some testimony but did not offer enough. Ile proved that 
the firm, as an entity, was msolvent. but he failed to prove that the in- 
dividual members were aiso Insolvent, and for that reason alone the court 
decided against him. * * * jjj other words, it was essentlal to plahi- 
tiffl's suecess that he should prove the comiilete insolvency of the bankrupt 
tirm. He proved it partially, but not completely, and for this lack of proof, 
the bill was dlsmissed. In my opinion, this was final upon that point, and 
the former decree is therefore a bar to the présent action." 

The appellant brought this the second suit, and filed the second bill 
on the theory that, in the former case, the décision was not upon the 
merits, because, as he says, it 

"was based entirely upon the lack of testimony as to the insolvency of the 
individual members of the flrm, which was not an issue raised and con- 
sidered under the first bill." 

The mistake of the appellant is in his conception that, because no 
évidence was adduced on this vital point, the décision of the court 
below was not on the merits. The détermination of a court, that a 
bill must be dismissed because the complainant has failed to support 
the existence of a fact necessary to its suecess, by any évidence, is 
just as much upon the merits as if the testimony on that point had 
been adduced and pronounced insufiîcient by the court. The solvency 
or insolvency of the individual members of the firm was necessarily 
an issue raised under the first bill. 

As said by the court below, the décision was not based upon any 
defect in the pleadings, or upon lack of jurisdiction, or upon the ex- 
istence of an adéquate remedy at law, or upon any other ground that 
might be described as technical, but was solely upon one branch of 
the merits of the case, and was made without any réservation of the 
rights of the complainant. 

The decree of the court below is therefore affirmed. 



tJNITED STATES v. ONE TRUNK (GANNON, Claimant). 
(Circuit Court of Appeals, Second Circuit. January 8, 1912.) 

No. 25. 

1. CusTOMS Ddties (§ 07*) — Entkt — DtiTY OF Importer. 

A passencrer froin abroad was not bound to enter as baggage, withln 
Rev. St. § 2799 (U. S. Corap. St. 1901, p. 1872), a trunk contalning only 
merchandise intended for sale, but was bound to indicate its character to 
the customs officers. 

[Ed. Note.— For other cases, see Customs Dutles, Dec. Dig. § 07. *J 

2. Customs Duties (§ 130*) — Korfeitcee— Feaudulent Invoice. 

Imported goods are not forfeitable because the consular Invoice pro- 
cured by her underestimated thelr value, where, before anything was 
done toward entry, her attorney wrote a letter to the treasnry solicitor, 
stating that entry on the invoice was not desired, and correcting the 
values. 

[Ed. Note. — For other cases, see Customs Dutles, Cent. Dig. §§ 29'>- 
315; Dec. Dig. 1 130.*] 

•For other cases see same topic & % numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
192 F.— 58 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

Proceeding by the United States to f orf eit one trunk of imported 
merchandise, claimed by Mrs. N. S. Gannon. From a judgment for 
claimant (175 Fed. 1012), the United States brings error. Affirmed. 

Henry A. Wise, U. S. Atty. (Addison S. Pratt, Asst. U. S. Atty., 
of counsel), for the United States. 

John G. Duffy (Joseph G. Kammerlohr, of counsel), for défendant 
in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. It seems hardly necessary to add any- 
thing to the full discussion of the facts and the law which is found 
in the opinion of Judge Hand. Two grounds of forfeiture are as- 
serted : (1) That the claimant made and attempted to make entry of 
the trunk and merchandise contained therein both by means of a f aise 
and fraudulent baggage déclaration and entry, and also by means of 
a false and fraudulent consular invoice, understating the value. (2) 
That the claimant had been guilty of a willful act or omission by 
means of which the United States might hâve been and was deprived 
of the lawful duties accruing on the merchandise, viz., the willful mis- 
statement to the collector of the true price thereof — ail with intent to 
def raud the revenues of the United States. 

Before she left Europe Mrs. Gannon, no doubt with intent to de- 
fraud, procured a consular invoice which was regular in form, but 
understated the price of some of the costumes in the trunk. Ail thèse 
articles enumerated in the consular invoice, being merchandise in- 
tended for sale hère, were packed in a single trunk, which contained 
nothmg else. This trunk and its contents were in no sensé "passen- 
gers' baggage." Not even between the passenger and the carrier, 
for, had the trunk been lost through the carrier's neglect, the owner 
could not hâve recovered damages for the loss, because by bringing 
it on boa,rd with her other packages, which contained wearing apparel 
and Personal effects, without notifying the carrier that it contained 
merchandise Only and offering to pay freight on it, she perpetrated 
a fraud on the carrier. 

[1] When she arrived hère, however, she stated in her baggage 
déclaration that there was a consular invoice covering the articles pur- 
chased abroad, and to the inspector and the deputy collector on the 
dock she stated orally she had a consular invoice covering ail the mer- 
chandise in that trunk, whereupon it was sent to the public stores. 
At no time, drally or in writing, did she represent to the customs 
officers that this particular trunk contained baggage^ The case is 
wholly différent from those where the dutiable articles hâve been 
packed with noiidutiable baggage, and an attempt made to bring them 
in without indicating what they are. Since it contained nothing but 
merchandise intended for sale, the claimant was under no obligation 
to enter this particular trunk as personal baggage, under section 2799, 
Rev. St. U. S. (U. S. Comp. St. 1901, p. 1872). But since it came 
eut of the ship with the other packages which did contain baggage, 
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it was her duty to indicate to the customs officers that it was a package 
of merchandise. This she did. 

[2] That she procured a consular invoice in which some of the 
articles were undervalued is not material, unless she undertook to 
make use of that fraudulent invoice to effect entry of goods. This she 
did not do. Inasmuch as the goods exceeded $500 in value, no entry 
of them could hâve been made on the dock. The statutes and treasury 
régulations peremptorily require that the goods should be sent to 
public stores, and entry could be made only at the custom house. The 
trunk and contents were sent to the public stores, but, before anything 
was done towards the entry, the attorney for the claimant wrote to 
the treasury solicitor that the invoice did not correctly state the pur- 
chase price of some of the items in it, and that claimant did not wish 
to make entry upon such invoice. The letter corrected the values of 
many of the items. 

We are clearly of the opinion that the decree of the District Court 
should be affirmed. 



THADDEUS DAVIDS CO. v. DAVIDS et al. 

(Circuit Court of Appeals, Second Circuit. January 8, 1912.) 

No. 128. 

1. Tbade-Maeks and Teade-Names (§ 64*) — Registeeed Tradb-Mabk— In- 

fbingement. 

Where one of the défendants was a lineal descendant of the original 
"Davids" who established complainant's business, such défendant was 
entitled to engage in the manufacture and sale of ink and use his own 
name in that business, notwlthstanding eomplainant was previously en- 
gaged in selling inks under the name "Davids" as a registered trade- 
mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 75; Dec. Dig. § 64.* 

Right to use one's own name as trade-name, see notes to R. W. Rog- 
ers Co. V. Wm, Rogers Mfg. Co., 17 C. A. 579; Kathreiner's Malzkaf- 
fee Fabrlken Mit Beschraenkter Haftum v. Pastor Kneipp Mediclne Co., 
27 C. Ç. A. 357.] 

2. Teade-Maeks and Trade-Names (§ 59*) — Use dp Individual Name— Lia- 

bilities. 

Wliere one of the défendants, who was a lineal descendant of the 
original "Davids" who established complainant's business, was entitled 
to use his family name in his business, notwithstanding it had been eop- 
yrighted by eomplainant, his use thereof at the top of a label placed 
on his goods, and the use by défendants of the name "Davids Manufae- 
turing Company" on the bottom of their labels, was not an infringement 
of complainant's registered trade-mark "Davids." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 59.*] 

Noyés, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Action by the Thaddeus Davids Company against Cortlandt I. Da- 
vids and another, trading as the Davids Manufacturing Company, for 

'FoT other cases see same topic & § numbeb In Dec. & Am. Diga. 1907 to date, & Kep'r Indexes 
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infringement of a registered trade-mark. From a Judgment in favor 
of complainant (190 Fed. 285), défendants appeal. Reversed. 

Emerson R. Newell, for appellants. 
W. P. Preble, Jr., for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. [1] We hâve held that the surname "Da- 
vids" was a valid trade-mark under the ten-year clause of the act of 
1905 (Act Feb. 20, 1905, c. 592, 33 Stat. 724 [U. S. Comp. St. Supp. 
1909, p. 1275]). Davids v. Davids, 178 Fed. 801, 102 C. C. A. 249. 
The question now to be considered is — Do the défendants infringe? 
We see no reason why the défendant, Cortlandt I. Davids, who is a 
lineal descendant of the original Davids, who established the com- 
plainant's business, may not engage in the manufacture and sale of 
ink and use his own name in the business. He has the same right to 
vise his own name as if it were Jones or Smith. Howe Scale Co. v. 
Wyckoff, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. Ed. 972. Indeed, this 
right is expressly conceded by the bill. 

[2] The contention of the complainant is that though the défend- 
ant may use his name, Cortlandt I. Davids, on the label, he has no 
right to use it at the top of his label, which, in ail other important re- 
spects, is dissimilar to the complainant's labels. It must be remem- 
bered, however, that we are not dealing with a case of unfair com- 
pétition, but with the case of a registered trade-mark pure and sim- 
ple, the trade-mark consisting of the single word "Davids." The 
use of this word is not limited to any particular position on the label 
and it is impossible to conceive that its position at the top of the label 
will be an infringement and its use at the bottom, or in the middle of 
the label, will not infringe. It follows, therefore, that the conceded 
right of the défendant to use his name cannot be unlawful if used 
at the top of his label. If he has a right to use his own name in busi- 
ness he has a right to use it anywhere. He has a right to place it 
where the proof shows it is generally placed by the manufacturers 
of ink, namely, at the top of his label. The location of the trade- 
mark is not an élément, especially where no mention of the location 
is made in the statenient or déclaration. The "statement" says upon 
this point that: 

"It is customary to print the mark upon the labels which are attached to 
the réceptacles containliig the goods." 

The use by the défendants of the words "Davids Manufacturing 
Company" at the bottom of their label is not, in our judgment, an 
infringement of the registered trade-mark. The complainant has, 
we think, confused its right of action which is for infringement of 
its trade-mark with an action for unfair compétition. We hâve no 
jurisdiction of the latter action as the parties are ail citizens of the 
State of New York. If the complainant is satisfied that it can main- 
tain an action for unfair compétition, it should présent it to the courts 
of New York which alone hâve jurisdiction. 

The decree is reversed with costs. 
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NOYES, Circuit Judge (dissenting). We hâve held that the com- 
plainant lias a valid registered trade-mark in the name "Davids." 
This requires us to hold, as it seems to me, that the prominent use of 
the same name in the same business by the défendants should be en- 
joined. If the décision of the majori'ty be well founded, we meant 
little in saying in our original opinion that if a mark "is entitled to 
registration it is entitled to protection." It must now be accepted that 
wiiile surnames may become valid registered trade-marks, they are 
infringed only by the use of the name standing by itself ; there is no 
latitude in protecting them and they eau be practically appropriated 
with impunity. 



WILLIAMS V. AMERICAN CHRWIXG CxUM 00. 

(Circuit Court of Appeals, Fifth Circuit. December 21, 1911.) 

No. 2,273. 

Commerce (§ 40*) — Interstate Commerce— Sales. 

Wliere plalntiff shipped goods from Missouri and Tennessee to Texas, 
to be sold by défendant as its agent on connnlsslon, and suit was brought 
to recover tbe value of goods on hand at the time of demand for re- 
turn after rescission of the contract of employment, such arrangement 
constltuted Interstate commerce, and It was immaterlal whether plalntiff 
had a license or a permit to do business in Texas. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 40.* 
Poreign corporations "dolng business" In state, see notes to Wagner 

V. .1. & G. Meakin, 33 C. C. A. 585; Ammons v. Brunswick-Balke-Col- 

lender Co., 72 C. O. A. 622.] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Action by the American Chewing Gum Company against T. C. Wil- 
liams. Judgment for plalntiff, and défendant brings error. Affirmed. 

Marcus M. Parks, for plalntiff in error. 
Fred H. Eowrance, for défendant in error. 

Before PARDEE and SHEEBY, Circuit Judges, and GRUBB, 
District Judge. 

PARDEE, Circuit Judge. Notwithstanding the original contract 
between the American Chev.'ing Gum Company and T. C. Williams 
was illégal and contrary to public policy, in that it provided for and 
called for services in carrying on a raffle or lottery, the American 
Chewing Gum Company had a right to rescind and disaffirm said con- 
tract, and thereupon demand a return of ail goods, wares, and mer- 
chandise delivered to said Williams under said contract on hand and 
unsold at the time of rescission (Pullman Car Company v. Central 
Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108) ; 
and in case the said T. C. Williams, after notice of such rescission and 
demand, converted to his own use or otherwise disposed of said goods 
so remaining on hand at the time of rescission, then, in the présent 

•For other cases see same tuplc & § mumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suit, under the pleadings as perfected and the évidence submitted on 
the trial, the American Chewing Gum Company was entitled to judg- 
ment against the défendant for the reasonable cash market value of 
the goods on hand at the time of the demand made for the return of 
the same. 

The record in this case shows that the value of the goods on hand 
at the time of the demand for the return of same after the rescission 
of the contract v\^as the measure of recovery. It does not appear that 
the American Chewing Gum Company made any contract with T. C. 
Williams in the state of Texas, or transacted any business in the state 
of Texas, other than shipping goods from Missouri and Tennessee to 
Texas, to be sold by Williams as agent on commission. As this case 
comes to this court, it is not a suit to recover in or upon any contract 
made in the state of Texas, or on or for any business transacted in the 
state of Texas. It was therefore immaterial whether the American 
Chewing Gum Company had a license or permit from the state of 
Texas to do business in that state. 

We find no réversible error, either in the rulings on the pleadinsrs 
or in givîng or refusing instructions to the jury. 

The judgment of the Circuit Court is affirmed. 



HOOUE v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1912. Eeliearlng 
Denied February 6, 1912.) 

No. 2,281. 

Indictment and IinroHMÀTioN (§ 79*) — Sufficiency— Clérical Mistake. 

An indlctment cliarging perjury under oatli before "a compétent tri- 
bunal, to wit, before the said United States District Clerk for the North- 
ern District of Texas," is not vitiated by the obvious clérical mistake in 
using the word "clerk," instead of "court." 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. 
Dig. §§ 209-214; Dec. Dig. § 79.*] 

In Error to the District Court of the United States for the North- 
ern District of Texas. 

W. J. Hogue was convicted of perjury, and he brings error. AP- 
firmed. 

See, also, 184 Fed. 245, 106 C. C. A. 387. 

J. C. Muse, for plaintiff in error. 

Charles A. Boynton, for the United States. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIÀM. The indictment against Hogue concludes thus: 

"And the grand jurors aforesald, upon their oaths aforesaid, say that the 
said W. J. Hogue dld commit willful and corrupt perjury in the manner and 
form hereinbefore set out, to wit : By testifying as aforesaid that the por- 
tions of each of the aforesald pages of the said instrument were eut out, as 
shown hereinbefore and as testifled to by hinj, before he would sign same, 

•For other cases see same topic & i numb£B in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



MISSOURI, K. A T. KT. CO. V. WtTLF 919 

ail of which was contrary to the form of the statute in such case made and 
provided and agalnst tlie peaee and dlgnity of the United States of America." 

We understood the counsel for the plaintifï in error to admit at 
the bar that the évidence shows conclusively that in respect to the 
foregoing matter the plaintifï in error did swear f alsely ; but he con- 
tended that that was not the real issue presented in the indictment, 
and was immaterial, and that the real :per jury assigned in the indict- 
ment was that the plaintifï in error swore falsely as to his having an 
agreement with S. A. BufBngton. 

As to the actual perjury assigned against Hogue, we do not agrée 
with counsel, and therefore we take a différent view from his as to 
the admissibility of évidence on the trial, and as to the correctness 
of the rulings of the trial court on instructions to the jury. 

In the assignments of error as to erroneous rulings on demurrer 
and spécial exceptions to the indictment, we find only one needing to 
be answered, and that is in relation to the évident clérical mistake in 
the indictment in the following passage, to wit : 

"Tlie sald W. J. Hogue, wliose Cliristian name Is to the grand Jurors un- 
known, appeared therein as a wltness, and took an oath before a compé- 
tent tribunal, to wit, before the said United States District Clerk for the 
Northern District of Texas" 

— the Word "clerk" being there manifestly by mistake in place of the 
Word "court," as is apparent from the context, and we fail to find by 
such mistake that the plaintifï in error was in any wise misled or 
prejudiced. 

On the whole case we find that under the évidence it was necessarjj 
to be subrnitted to a jury, and that there was no réversible error in 
any of the rulings of the trial court complained of in the assignments 
of error, and therefore the judgment of the District Court is neces- 
sarily afïirmed. 



MISSOURI, K. & T. RY. CO. v. WUDF. 

■fCircuit Court of Appeals, Fifth Circuit. December 11, 1911.) 

No. 2,207. 

1. Death (I 31*) — Action— Pakties—Capacitt or Plaintiff. 

Where, under the Kansas law, as well as under the fédéral employer'a 
liability act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. 
Supp. 1909, p. 1171]), the mother of a deceased railroad employé was the 
sole beneflciary, and entitled to ail damages resulting from the négli- 
gent killing of décèdent, it was immaterial, in the absence of objections 
in limine, whether the suit for his wrongful death was prosecuted by 
her indivldually, or as administratrix of decedent's estate, or in both 
capacities. 

[Ed. Note. — For other cases, see Death, Cent. Dlg. §§ 35-46; Dec. Dig. 
! 31.*] 

2. Limitation of Actions (§ 12.5*) — ^Amendment— New Cause or Action. 

Where plaintiff sued originally as an individual to recover damages 
for the wrongful killing of her son, and was the sole beneflciary of the 
damages recoverable, the action was not subsequently abandoned or 
changed by an amendment taking advantage of permission of the trial 

•For other casei see i>ame topic & i xvuBSS 1d Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâ' .^s 
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court to prosecute the suit Indlvldually aad as adminlstratrlx of the dé- 
cèdent; and since the original action was brought within two. years 
from decedent's deatli, it was not barred. 

[Ed. Note. — For other cases, see Limitation o£ Actions,, Cent. Dlg. § 
542 ; Dec. Dig. § 125.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

Action by Mrs. Sallie C. Wulf against the Missouri, Kansas & 
Texas Rail way Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Cecil H. Smith, for plaintiff in error. 
Judson H. Wood, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURI AM. [ 1 ] Under the Kansas law, as well as under the 
fédéral employer's liability act, Mrs. Sallie C. Wulf was the sole ben- 
eficiary, and entitled to ail damages resulting from the negligein kill- 
ing of her son, Fred S. Wulf. Therefore, in the absence of objec- 
tions made in limine, it was immaterial whether the suit to recover 
the said damages was prosecuted by Sallie C. Wulf individually, or by 
Sallie C. Wulf as administratrix of the estate of Fred S. Wulf, or 
in both capacities. 

[2] The cause of action originally sued on was to recover damages 
for the négligent killing of Fred S. Wulf, and this cause of action was 
not subsequently abandoned or changed by any amendment in the 
pleadings, nor by the permission of the trial court that the said Sallie 
C. Wulf might prosecute the suit individually and as administratrix 
of Fred S. Wulf; and as the suit was brought within two years from 
the death of said Fred S. Wulf, the statutory bar under the Kansas 
law or under the fédéral employer's liability act was not well pleaded. 

On the whole case, we find no prejudicial error warranting a re- 
versai. The judgment of the Circuit Court is afHrmed. 



HUDSON MFG. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit February 6, 1912.) 

No. 2,302. 

Food (§ 7*)— Misbkandinq — Htjdson's Exteact. 

Wtiere there was no proof tliat tlie words "HUdson's Extraet" had a 
well-known trade meaning, an imitation of vanilla, marked "Hudson's 
Exti-act," witliout giving any Indication of wliat the article was com- 
posed, constituted misbrandlng, in violation of the pure food law (Act 
June 30, 1906, c. 3915, 34 Stat 7G8 [U. S. Comp. St. Supp. 1909, p. 
1187]). 

[Ed. Note. — For other cases, see Food, Dec. Dlg. § 7.» 
Wiat constitutes a violation of pure food régulations, see note to 
Brlna v. United States, 105 C. C. A. 559.] 

•For otber cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Tn Error to the District Court of the United States for the East- 
ern District of Louisiana. 

Proceeding by the United States to condemn certain alleged mis- 
branded extract claimed by the Hudson Manufacturing Company. 
Judgment for plaintiff, and claimant brings error. Affirmed. 

Scott E. Béer and Edward M. Robbert, for plaintiff in error. 

Charbon R. Beattie, U. S. Atty. (Louis H. Burns, Asst. U. S. 
Atty., on the brief), for the United States. 

Before FARDEE and McCORMICK, Circuit Judges, and MAX- 
EY, District Judge. 

PER CURIAM. Where there is no proof that the words "Hud- 
son's Extract" hâve a well-known trade meaning, an imitation of 
vanilla marked "Hudson's Extract," without giving any indication of 
what the article is composed, shows a clear case of misbranding un- 
der the pure food law. 

The judgment of the District Court is affirmed. 



WALTER BAKER & CO., Limited, v. GRAY et al. 

(Circuit Court o£ Appeals, Eighth Circuit. Noveniber 24, 1911.) 

No. 3,04G. 

1. Tbade-Marks and Trade-Xames (§ 73*)— Unfaib Compétition— Right to 

Use Sukname. 

One bas no exclusive rlght to use his surname in doing business as 
against another of the same name, but, to avoid confusion or décep- 
tion in the public mind, equity will enjoin use o£ a name where anoth- 
er has previously approprlated It in business, unless some addition or 
explanatlon accompanies the subséquent use, clearly dlstinguishing the 
iiew business from the old. 

[Ed. Note. — For other cases, see Trade-MarUs and Trade-Nauies, Cent. 
Dig. § 84; Dec. Dig. § 73.* 

Right to use one's own name as trade-marlj or trade-name, see notes 
to R. W. Rogers v. Wm. Rogers Mfg. Co., 17 G. C. A. 579 ; Kathreiner's 
Mulzkaffee Fab. v. Pastor Knelpp Med. Co., 27 C. C. A. 357.] 

2. ïrade-Makks and Trade-Names (§ 73*) — Right to Use Surname. 

The right to use one's ovvn name as descriptive of liis goods cannot be 
tal!:en from hlm, under the doctrine of unfair trade, nierely because such 
use would incidentally in.1ure a predecessor in business of the same name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Xames, Cent. 
Dig. § 84; Dec. Dig. § 73.*] 

3. ïr,4.de-Makks and Trade-Names (§ 73*) — Unfair Compétition — Notice to 

puroiiasers. 

A dealer who has eonformed to the law governing unfair compétition 
in trade is not required to afîirmatively advlse an Inquirer for his goods, 
designating them by his name, that a competitor of the same name is in 
business, or warn his Inquirer of danger of belng deceived by patronizlng 
hlm. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. § 73.*] 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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4. Trade-Mabks and Tkade-Names (§ 73*) — ^Unfaib Compétition — Rigiix: to 
Use Subname. 

A grocer Is not gullty of unfair compétition in dellverlng to custom- 
ers "William H. Baker's Chocolaté" In response to an order for "Baker's 
Cliocolate," though for many years the latter name exclusively signi- 
fied the product of Walter Baker & Co., a ploneer manufacturer, where 
the labels of the rival packages are strikingly dlssimllar. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. § 84; Dec. Dig. § 73.» 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer y. Muller, 20 C. 0. A. 165; Lare v. Harper & Bros., 30 O. G. 
A. 376.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Bill by Walter Baker & Co., Limited, against Sydney C. Gray and 
another, partners as the Gray Mercantile Company. Decree dismiss- 
ing the bill, and complainant appeals. Affirmed. 

Frank F. Reed and William L. Putnam (Edward S. Rogers, James 
L. Putnam, A. M. Post, and August Wagner, on the brief), for ap- 
pellant. 

Dorr Raymond Cobb (Edgar N. Wilson and John J. Sullivan, on 
the brief), for appellees. 

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a bill to restrain unfair trade, 
which the learned trial court dismissed. Hence this appeal. 

Complainant is a coffjoration organized and existing under the 
laws of the state of Massachusetts, and by divers successions' and 
transfers claims the right, alleged to haye originated as early as 1780 
in one James Baker, to carry on the business of manufacturing and 
selling chocolaté and cocoa under the trade or corporate name of 
"Walter Baker & Co." and particularly claims the exclusive right to 
the use of the word "Baker" in connection with the sale of its choco- 
laté and cocoa. It is charged in the bill that the défendants Sydney 
C. Gray and Clinton C. Gray^ doing bvisiness under the firm name of 
Gray Mercantile Company, at Columbus, in the state of Nebraska, 
hâve infringed complainant's rights by selling chocolaté and cocoa 
manufactured by a corporation of New York known as "William H. 
Baker, Syracuse, Inc.," under the descriptive désignation of "Baker's 
Chocolaté" and "Baker's Cocoa." 

Défendants in their answer admit complainant's exclusive right to 
the use of the name "Walter Baker" in any of the combinations spec- 
ified by it, but deny it has any exclusive right to the use of the name 
"Baker." They admit they are selling the product of the Syracuse 
Baker; and allège that for some years prior to 1899 a man by the 
name of William H. Baker had been engaged in the wholesale grocery 
business in Syracuse, and in that year determined to embark upon 
the business of manufacturing and selling chocolaté and cocoa ; that, 
with a view to accommodating his business to the rights of Walter 

•For other cases séé same topic & 5 nombbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Baker & Co. of which he had full information, he devised and adopted 
a label to be placed upon the packages of his product which so fairly 
distinguished and dififerentiated them from the packages of Walter Ba- 
ker & Co. that no confusion could arise, and that upon a conférence 
between the two concerns the label so devised and adopted by the 
Syracuse Baker was approved by the Massachusetts corporation; 
that William H. Baker and his subsequently formed corporation of 
the same name, soon after commenced to use the label so adopted 
and approved, expended large sums of money in the development of 
their trade under it, and continued the use of that label without ob- 
jection by Walter Baker & Co. until about the time this suit was 
instituted in 1904. 

By référence to the- cases of Walter Baker & Co. v. Baker (C. C.) 
71 Fed. 181, Walter Baker & Co. v. Sanders, 26 C. C. A. 220, 80 
Fed. 889, Baker v. Baker, 53 C. C. A. 157, 115 Fed. 297, and Wal- 
ter Baker & Co. v. Slack, 65 C. C. A. 138, 130 Fed. 514, which re- 
lated to a controversy between the complainant in this case and one 
W. H. Baker of Winchester, Va. (and not William H. Baker of Syra- 
cuse, whose rights are now involved), the genesis and development of 
complainant's business as well as valuable contributions to the law 
governing the rights and limitations upon the rights of individuals 
to make use of their own patronymic as a trade-name can be found; 
and, in view of the facts there disclosed, little need be said now con- 
cerning the gênerai facts of the case. Suffice it to say that complain- 
ant's label on the front of its package is and for a long time has been 
of a distinctive yellow color upon a dark blue background, having on 
its front side in large black letters : "Baker's Chocolati; — Ctm- 

BRATED AS A NUTRITIVE, SaLUTARY AND DELICIOUS BeVÉRAGE EOB 

MoEE Than a Century." 

This is followed by 10 lines of descriptive matter in small type, and 
then by the words in large type: "Made by Walter Bakee & Co., 
Limited, Dorchestër, Mass." 

On the reverse side of the package appears in lavender color an 
attractive picture of a waitress with a white cap and apron, carrying 
in her outstretched hands a tray with two cups on it. Above the 
picture are the words, "La Belle Chocolatière," and below it the 
words, "Wlalter Baker & Co., Limited, Registered in U. S. Patent 
Office." 

The label on défendants' package being that of the Syracuse Baker 
upon whose rights they stand is of white color over a dark blue back- 
ground. On it, in large green letters, appears this legend: 
"Justice Brand Chocolaté 

Premium No. 1. 
Highest Grade Made in the World." 

Then follow three linps only, of directions in small type; after- 
wards in bold large type the following: "William H. Baker, Syr- 
acuse, Inc." 

On the reverse side of their package is a représentation of the God- 
dess of Justice in scarlet color holding aloft in one hand the scales 
of justice and in the other the conventional sword. Over the head 
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is inscribed in large and prominent letters the words "Justice; Brand," 
and beneath in like large and prominent letters are the words, "Cocoa 
AND Chocoi,atë, Wilwam H. Baker, Syracuse, Inc." 

Thèse labels are strikingly dissimilar, and each prominently and 
unevasively discloses the manufacturer of its contents. In the spirit 
of fairness which seemed to actuate both parties in the year 1899 and 
for several years thereafter, the labels were regarded and treated as 
quite sufficient to prevent any déception or confusion; 

In the trial before the Circuit Court no claim was made that the 
Syracuse label failed to properly distinguish between the product of 
complainant and the Syracuse Baker, and the case was there argued 
and decided on the assumption that the labels on défendants' goods 
(which were the same as those of the Syracuse Baker f rom whom 
they purchased them) were undeceptive and lawful. There could 
not well be, neither has there been, any serious contention that de- 
fendants in handling the Syracuse Baker's prodtict hâve been guilty 
of unfair compétition by simulating complainant's labels or advertis- 
ing matter. This kind of déception, being that which commonly char- 
acterizes unfair compétition in trade, is conspicuously absent in this 
case. 

Practically the only contention hère is that défendants, who keep 
the product of both the Bakers for sale in their grocery at Columbus, 
hâve been guilty of unfair compétition in trade because they hâve not 
on an inquiry by customers for "Baker's Chocolaté," without more, 
handed out at once complainant's packages or bave not affirmatively 
called attention to the fact that there were two kinds of Baker's choc- 
olaté, one Walter Baker's and the other William H. Baker's, and 
asked inquirers which they desired. This contention must be consiu- 
ered in the light of the following facts which are disclosed in the 
record : 

The complainant under, the name of "Walter Baker & Co." and its 
predecessors had for a long time and until about the year 1895, when 
one W. H. Baker of Virginia and teter William H. Baker of Syr- 
acuse, engaged in the chocolaté business, enjoyed a practical mo- 
nopoly of the name of "Baker" in connection with that business. 
Prior to this date its product had been commonly known and referred 
to as "Baker's" chocolaté or cocoa, and even up to the time the testi- 
mony was taken in this case in 1907 the word "Baker" used alone, 
in common speech, concerning chocolaté or cocoa, had generally de- 
noted the product of the complainant company. But the défendants 
the Gray Mercantile Company prior to the institution of this suit had 
established a large demand in Columbus for the product of William 
H. Baker of Syracuse, which had there become so well known for its 
excellence that many purchased it in préférence to the Walter Baker 
product. There is considérable évidence to the effect that, since Wil- 
liam H. Baker of Syracuse entered into the business, a growing dis- 
position has arisen to discriminate between the Bakers, when calling 
for chocolaté. Customers desiring complainant's goods are beginning 
to call for "Walter Baker's." Even the complainant company in its 
advertisements in récent years has recognized the necessity for this 
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discrimination and has emphasized it by urging purchasers to specify 
"Walter Baker's" goods in making their orders. Not only so, but in 
thèse later years complainant's product has become very generally 
known and ordered by purchasers by distinguishing names other than 
"Baker's," as, for example, the "Yellow Label," the "Chocolaté Girl," 
and frequently as "Baker's Yellow L,abel," or "Baker's Chocolaté 
Girl." 

The retail selling price of the products of both Bakers at Columbus 
was the same; but défendants, being able to purchase the Syracuse 
Baker's chocolaté at a less price than the Walter Baker's, made a 
little greater profit by selling the former to its customers rather than 
the latter; and, when Baker's chocolaté without further spécification 
or other description was asked for, they generally handed out the 
William H. Baker package. There having been an extensive demand 
for both thèse products in and about Columbus, users became entirely 
familiar with the dress of the différent packages, and recognized com- 
plainant's as the "Yellow Label" or the "Chocolaté Girl," and often 
called for them by either of those names. Thèse and other distin- 
guishing marks upon complainant's packages were so well known that 
purchasers of ordinary perception could not hâve failed to quickly 
discover that some other brand of chocolaté or cocoa had been palmed 
off for Walter Baker's if such had been attempted. If a William 
H. Baker package bearing its peculiar and impressive labels had ever 
been offered to a customer calling for or wanting a Walter Baker 
package, the latter's sensé of sight would bave immediately corne to 
his assistance and it would hâve been rejected. In the nature of 
things, therefore, the public has not been deceived ; neither has com- 
plainant suffered by any surreptitious palming off of défendants' goods 
in lieu of its own. 

Such being the facts, was it the duty of the défendants upon de- 
mand by customers for "Baker's" chocolaté, without further specify- 
ing which kind, to hand out Walter Baker's packages, or explain to 
customers that there were two Bakers' chocolaté and ask which they 
desired? Or could the défendants who were carrying the goods of 
both Bakers, on such a demand by a customer, hand out to him the 
one, by the sale of which they could make the most money, with the 
hope the customer would accept it and be satisfied? 

[1] There are some propositions which in the présent state of the 
law on the subject of unfair compétition must be regarded as firmly 
established. One is that no person can acquire or transmit to his 
successors in interest any exclusive right to the use of his own sur- 
name as against the right of others of the same name to use theirs 
honestly and legitimately in the prosecution of any business they may 
décide to engage in. Howe Scales Co. v. Wyckoff, Seamans, etc., 
Co., 198 U. S. 118, 25 Sup. Ct. 609, 49 L. Ed. 972, and cases cited. 
If, however. confusion would resuit or the public be deceived or un- 
warrantable injury be occasioned by the subséquent adoption and use 
of a name once lawfully appropriated by a predecessor in business, 
equity will restrain such subséquent use unless some addition or ex- 
planation accompanies the use which indicates clearly that the busi- 
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ness or product of the later corner is différent from that of the orig- 
inal one. Herring, etc., Safe Co. v. Hall's Safe Co., 208 U. S. 554, 
28 Sup. Ct. 350, 52 L. Ed. 616, and cases cited. "Sic utere tuo ut 
alienum non lasdas" is a wholesome maxim of the law as well as of 
morals. The application of thèse principles to the facts of the prés- 
ent case will control its décision. 

[4] William H. Baker of Syracuse, as already seen, conformed in 
respect of his labels and advertisements fuUy to the requirements of 
the law just referred to; and the défendants in handling his goods 
encroached in no manner upon the labels, advertising cuts, displays, 
or other devices which had characterized complainant's packages. 
Such being the case, they had the undoubted right to push their busi- 
ness with ail legitimate argument and persuasion. When purchasers 
entered their store and called for Walter Baker's chocolaté, they had 
the right to try and convince them by ail honorable means that Wil- 
liam H. Baker's product was better than the Walter Baker's product, 
and to persuade them, if possible, to take it rather than the article 
they called for. No one would contend this was not fair compétition. 

In view of the uncontradicted testimony that the prominent yellow 
label, the striking effigy of the chocolaté girl, and the display of the 
name of "Walter Baker & Co., Limited," so distinguished and char- 
acterized complainant's packages that ail persons knew them by those 
tokens or some of them, it seems perfectly obvious that an inquirer 
for its chocolaté would, at once, on being offered a package of the 
"Justice Brand" manufactured by William H. Baker with its label so 
strikingly différent from those characterizing the Walter Baker prod- 
uct, refuse to accept or keep it, unless they were willing to take it on 
its own merits. The delivery of a package of the "Justice Brand" on 
a call for complainant's chocolaté would be in effect a proposition to 
the purchaser to accept that in lieu of what he asked for. In reality, 
therefore, we fail to see how the tender of a William H. Baker pack- 
age on a call for complainant's chocolaté could deceive any purchaser. 
Certainly an attempt to deceive in that way would be so palpable as 
to signally fail of its purpose. A purchaser of ordinary prudence or 
even the most unwary could not be deceived by it. 

The Suprême Court in McLean v. Fleming, 96 U. S. 245, 24 h. Ed. 
828, speaking by Mr. Justice Clifford, said : 

"A court of equity wlU not Interfère when ordinary attention by the pur- 
chaser of an article would enable hlm at once to discriminate one from the 
other." 

And in Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 
151, 37 L. Ed. 1144, speaking by Mr. Justice Jackson, said: 

"Even in the case of a valid trade-marb the similarity of brand must be 
such as to mislead the ordinary observer." 

But let it be conceded for the moment that complainant's packages 
are at the présent time generally known and recognized by the trade 
under the name of "Baker's" chocolaté or cocoa, and that there are 
no other names or tokens by which they are known, we are of opinion 
that the demands of fair and honest compétition did not require the 
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défendants to exercise the solicitude in behalf of their competitor con- 
tended for. If the complainant and its predecessors permitted their 
goods to become known to the.trade as "Baker's" without further iden- 
tification, they did it subject to the possibiHty that any other person of 
that name might enter the same business, and might properly enough 
désire his own product to be known by his own name. 

Défendants' goods are as accurately described by the word "Ba- 
ker's" as complainant's are, and they hâve a natural and pérfect right 
to call them so and a natural and pardonable ambition to induce others 
to call them by that name. 

Because of the fact, however, that, another man by the name of 
Baker had preceded them in the same business, in order to insure fair 
compétition and prevent the perpétration of fraud upon the public, the 
law, as already pointed out, imposed upon défendants the obligation 
of so marking and describing their product as to plainly distinguish it 
from their predecessor's. This, as we hâve already seen, was done 
by them to the fullest possible requirement. 

[2, 3] If, in addition to this, a merchant in order to escape the charge 
of fraud must explain to every customer calling for his goods by 
its natural descriptive and colloquial name the différence be- 
tween them and those of a competitor entitled to use the same 
descriptive name, or if a merchant must warn every customer 
that he is liable to be defrauded by trading with his house, he 
w^ould in a large degree be deprived of his natural and conceded 
right to trade in his own name. He would be required to ad- 
vertise and extol his rival's goods in an attempt to sell his own. We 
cannot give our assent to the proposition that would impose upon a 
second comer such an extraordinary degree of care to protect a rival 
of the same name. The authorities, as we view them, impose upon 
him this duty and no more. He must by means of his packages, the 
color, display, and legends upon them, or in some other effective way 
so plainly distinguish his own product from that of his predecessor 
that purchasers in the exercise of reasonable care cannot be deceived 
in respect to it. In this way the undoubted right to use one's own 
name in business is secured and preserved, and the duty to so use it as 
not to deceive the public or unnecessarily injure a business competitor 
of the same name is enforced. The right and the duty thus become 
reconciled so far as is consistent with their separate existence in one 
person. 

In Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 187, 16 Sup. Ct. 
1002, 1009, 41 L. Ed. 118, it is said: 

"Every one bas the absolute riglit to use his own name honestly in his own 
business, even though he may tberehy ineldentally Interfère with and in- 
jure the business of another having the same name. In such case the in 
convenience or loss to which those having a common right are subjected 
is damnum absque injuria." 

In Coats V. Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 37 
L,. Ed. 847, Coats sought to enjoin the défendant from alleged unlaw- 
ful and unfair compétition in business by using certain marks and sym- 
bols upon the spools of thread in resemblance of complainant's marks 
and symbols. The Suprême Court, having held that the défendants 
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had the riglit to use certain labels which were alleged to be inf ringe- 

ments of complainant's rights, said : i 

"They [the défendants] were only bound to take such care as the usé 
of sueh devices, and the liniited space in which they were used would al- 
low. * * * Having done thls, we thiuls they are relieved froiu further 
responsibility. If tlie purehaser of such tbread desires a particular nialve, 
he shovild either call for sueh, * * * qj. ghould examine himself tlie 
letterlng upqn the spools. He is chargeable witli Itnowledge of tlie faet tl>at 
any manufacturer of six-cord tbread has a rigbt to use a black and gold 
label, and is bound to examine such label witli sufflcient care to aseertain 
tbe nanie of the manufacturer." 

See, also, to the same effect, the cases of McLean v. Fleming and 
Columbia Mill Co. v. Alcorn, supra. 

In Centaur Co. v. Marshall, 38 C. C. A. 413, 97 Fed. 785, this court 
in a case of unfair compétition where both parties had a right to use 
a common name, "Castoria," in the manufacture and sale of their 
product, said : 

"Every one has the undoubted right to sell his own goods or goods of bis 
own manufacture, as such, however much sueh sales raay damage or in- 
jure the business of his competitors. * * * Every purchaser: is charged 
with linowledge of the fact that any one may malie and sell 'Castoria,' and, 
If he seeks that made by one manufacturer rather than that prepared by 
another, It is his duty to examine the wrapper with such a degree of care 
as would ordinarily aseertain who the manufacturer of the article which 
he purchases Is. The law imposes no duty upon the appellees to see to it 
that the careless and indiffèrent know that the Castoria which tliey buy 
is made by the appellant if they so dress their product that one who seeks 
to aseertain whose manufacture it is can readily learn by a reasonable ex- 
aminatlon of their wrappers, whether it is made by the appellant or by 
themselves." 

In Allen B. Wrisley Co. v. lowa Soap Co., 122 Fed. 796, 59 C. C. 
A. 54, this court in a similar case said: 

"Every manufacturer and vendor has the undoiibted right to sell the goods 
he makes or owns to the piibllc, to his own customers, and to t!ie cnstom- 
ers of his competitors if he can, at lower prices and on better termji than 
those furnished by them, aud by thèse and by ail falr means to divert their 
trade to himself, even though bis activlty and euterprise may de.stroy the 
business of his rivais. * * « His competitor has no better right to a 
monopoly of the trade of the careless and indiffèrent than he has, and any 
rule of law which would Insure It to either would foster a compétition as 
unfair and unjust as tliat promoted by the sale of the goods of one man- 
ufacturer as those of another. One who so names and dresses his product 
that a purchaser who exercises ordinary care to aseertain the sources of 
its manufacture can readily learn that fact by a reasonable examination 
of the boxes or wrappers that cover it has fairly discharged his duty to the 
public and to his rivais, and is guiltless of that deceit which is an indis- 
pensable élément of unfair compétition." 

Our conclusion is that défendants' right to offer their goods to 
the trade as "Baker's" goods is equal to that of complainant's right to 
so offer its goods, and that défendants, having fully complied with 
the law obligating them to so dress their goods as to prevent confu- 
sion and enable ptirchasers when exercising reasonable care to dis- 
tinguish between them and the goods of others of the same name, hâve 
done, their full duty either to the public or to the complainant. 

By heeding the maxim caveat emptor, the public will be protected ; 
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and complainant, for reasons already stated, will not sufFer any légal 
injury. The decree of the- Circuit Court dismissing the bill is af- 
firmed. 

SMITH, Circuit Judefc (specially concurring). I cannot wholly con- 
cur in the foregoing opinion. Ruie 11 of this court ^ provides that the 
appellant shall file with the clerk of the court below an assignment of 
errors which shall set out separately , and particularly each error as- 
serted and intended to be urged, and errors not assigned according to 
this ruIe will be disregarded, but the court at its option may notice a 
plain error not assigned. Of course, the last clause is wholly im- 
material hère as the majority hold there was not only no plain error, 
but no substantial error. The only assignment of error in this case is : 

"That said court erred In dismissing said complainant's blll with costs to 
the complainant, in denying to the comfplainant an lujunction in the term 
as prayed for in said complainant's bill of complalnt, and In refusing to 
direct an accounting of profits and damages." 

In my judgment this is a wholly insufficient assignment of errors. 
Stevens v. Gladding, 19 How. 64, 15 L. Ed. 569; Oswego Township 
V. Travelers' Insurance Co., 70 Fed. 225, 17 C. C. A. 77; The Myrtie 
M. Ross, 160 Fed. 19. 87 C. C. A. 175; United States v. Stone & 
Downer Co., 175 Fed. ZZ, 99 C. C. A. 49; Deering v. Kelly, 103 Fed. 
261, 43 C. C. A. 225 ; Louisiana Co. v. Levée Commissioners, 87 Fed. 
594, 31 C. C. A. 121 ; United States v. Ferguson, 78 Fed. 103, 24 C. 
C. A. 1; Doe v. Waterloo Min. Co., 70 Fed. 455, 17 C. C. A. 190; 
Smith v. Hopkins, 120 Fed. 921, 57 C. C. A. 193. 

Rule 24 (188 Fed. xvi) provides the brief shall contain a spécification 
of the errors relied upon, and in cases brought up by appeal the spéci- 
fication shall State as particularly as may be in what the decree is 
alleged to be erroneous. There is a total absence of any pretense of 
compliance with this rule, and the case can properly be affirmed, and 
the appeal dismissed for this reason. City of Lincoln v. Street Light 
Company, 59 Fed. 756, 8 C.,C. A. 253; Woodmen of the World v. 
Jackson, 97 Fed. 382. 38 C. C. A. 208; Western Assur. Co. v. Polk, 
104 Fed. 649, 44 C. C. A. 104. 

It is suggested on behalf of appellant that the assignment of errors 
is as spécifie as possible under the circumstances, but in this I do not 
concur. It must be borne in mind that under rule 11 each error must 
be set out separately. The bill prayed for an injunction restraining 
the défendants from advertising, selling, or causing to be sold any co- 
coa or chocolaté other than that made by complainant under the names 
of "Baker's Cocoa" or "Baker's Chocolaté," or in response to re- 
quests for "Baker's Cocoa" or "Baker's Chocolaté," and also from 
using the word "Baker," "Baker's" or "Bakers,' " on packages, boxes, 
labels, show cards, or in advertisements or orally.or in any manner in 
connection with powdered cocoa or chocolaté other than that made by 
complainant, and from referring to any cocoa or chocolaté other than 
that made by complainant either orally or in writing, in advertise- 
ments, sales, or offers for sale in any way which will lead consumera 
or the public to believe that the chocolaté or cocoa so referred to i-s 

192 F. — 59 ' 150 Fed. ïxvil. 79 C. C. A, xxvii. 
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Baker's Chocolaté or Baker's Cocoa, or a variety of Baker's Chocolaté 
or Baker's Cocoa, and for an accounting and for compensation. 

The acts sought to be enjoined are very numerous, and as to many 
of them it was not even seriously contended at the hearing that com- 
plainants were entitled to an injunction. Request for an accounting 
and compensation was clearly incident to and dépendent upon the 
granting of the whole or some part of the injunctive relief sought. 
Gêner ally speaking, where a bill seeks an injunction and an account- 
ing, it is certainly not a sufficient assignment of errors to charge that 
the court erred in dismissing complainant's bill with costs. When a 
bill seeks two separate classes of relief, it cannot be said that errors 
are set out separately by an assignment that the court erred in dis- 
missing the bill, and, when a bill seeks an injunction against a dozen 
distinct acts, no error can be said to be pointed out by an assignment 
that the court erred in denying an injunction in the term prayed. Even 
if the assignment of errors was sufficient, and I think it clearly was 
not, still not even a suggestion of excuse is made for the total f ailure 
of the brief to contain any spécification of errors as required by rule 
24. 

I concur quite generally in the facts found and the law laid down 
in the majority opinion. There are some matters not set forth in 
the opinion, but which hâve been carefully considered by the entire 
court that the majority do not regard as controUing, but which to me 
seera to entitle the complainant to a portion of the injunctive relief 
sought. For the reasons indicated, I concur in the order of affirm- 
ance, and, as ail agrée that the case should be affirmed, I do not deem 
it necessary to set forth at length why I cannot wholly concur in 
the opinion of the majority. I do not under the circumstances feel 
that it would be profitable to make an additional review of the évi- 
dence and the authorities applicable thereto. 



WOLF BROS. & CO. v. HAMILTON-BROWN SHOE CO. 

(Circuit Covirt, E. J>. Missouri, E. D. January 17, 1912.) 

No. 5,262. 

1. Thade-Mabks and Trade-Names (§ 70*) — Unfair Compétition. 

Sale of women's shoes with the words "Hamilton-Brown Shoe Com- 
pany, Makers," or "Hamllton-Brown Shoe Company," and "American 
Lady," stamped on the soles, did not constitute unfair compétition as 
to a manufacturer of shoes known as the "American Glrl." 

[Ed. Note. — i'or other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dlg. § 70.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. MuUer, 20 O. O. A. 163; Lare v. Harper & Bros., 30 O. G. 
A. 376.] 

2, Teade-Marks and Tbade-Nàmes (§ 70*) — Unfair Compétition. 

Sale of shoes known as "American Lady" was not unfair compétition 
against a competing brand known as "American Girl," where the man- 
■ufaeturer's name was plalnly marked on the carton containing each 
pair of shoes sold, where the brand was extensively advertised as the 

•For other cases see same toplc & i ndmbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'p Indexes 
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manufacturer's product, and where It does not appear that defendant's 
produet was ever sold as complainant's. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81 ; Dec. Dig. § 70.*] 

In Equity. Bill by Wolf Bros. & Co. against the Hamilton-Brown 
Shoe Company. Decree directed. 

Lawrence Maxwell, Simeon M. Johnson, and Percy Werner, for 
complainant. 

Paul Bakewell, Luke E. Hart, and H. S. Priest, for défendant. 

DYER, District Judge. On the 29th day of January, 1906, com- 
plainant filed its bill of complaint against the défendant in the Circuit 
Court of this district. The suit was for an alleged infringement of 
complainant's alleged trade-mark, the "American Girl," by the use 
of the name "American Lady" by the défendant, and for unfair trade. 
The prayer was for an injunction and an accounting. The Cir- 
cuit Court denied the prayer and dismissed the bill. From this déci- 
sion the complainant prosecuted an appeal to the Circuit Court of 
Appeals for the Eighth Circuit. The opinion of that court is reported 
in 165 Fed. at pages 413-418, 91 C. C. A. 363. On pages 414 and 
415 of 165 Fed., on pages 364 and 365 of 91 C. C. A., the court said: 

"This action was brought by complainant in wliich It cliarges tbe défend- 
ant with infringing its trade-mark 'The American Girl' by the use of the 
name 'The American Lady,' and the portrait of a young wonian. It further 
charges the défendant with infringing the catch phrase, 'A shoe as good as 
its name,' by using the catch phrase, 'With the character of the woman.' 
It also charges the défendant with infringement by adopting Its numéral 
numbers before mentioned for similar styles of shoes. It also charges de- 
fendant with unfair trade. Proofs were taken, and upon the hearing the 
Circuit Court dismissed complainant's bill, and the case is brought hère on 
appeal. The first question for considération is whether the term 'The Amer- 
ican Girl' constitutes a valld trade-mark. We think it settled doctrine that 
geographical names cannot he appropriated to the exclusive use of one as 
a trade-mark. Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 
37 L. Ed. 1144; Delaware & H. Canal Co. v. Clark, 13 Wall. 311, 20 L. Ed. 
581; Genesee Sait Co., v. Burnap, 73 Fed. 818, 20 C. C. A. 27; 111. Watch 
Co. V. Elgin Nat. W^atch Co., 94 Fed. 667, 35 C. C. A. 237; Elgin Nat. Watch 
Co. V. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365; 
Allen B. Wrisley Co. v. lowa Soap Co., 59 C. C. A. 54, 122 Fed. 796. We 
also think that the name àpplied to women's shoes is descriptive merely, 
viz., shoes manufactured in America and to be wom by women, and not 
an arbitrary or fanciful name to indicate maker ; hence the name 'The 
American Girl,' applied to shoes, is not the subject of a valid trade-mark. 
Nor can numéral numbers, when used to indicate styles rather than origin 
and manufacture, be the subject of a valld trade-mark. Shaw Stocking Co. 
v. Mack (C. C.) 12 Fed. 707; Dennison Mfg. Co. v. Thomas Mfg. Co. (C. C.) 
94 Fed. 651. In this case we think that the numerals used by the com- 
plainant were for the purpose of indicating and designating the différent 
styles of shoes, rather than the maker." 

This would seem to dispose of the claim of complainant to a valid 
trade-mark in "The American Girl" and "numéral numbers." After 
thus disposing adversely of complainant's claim to a valid trade-mark 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



932 - 192 FEDERAL EEPORTËR 

in either "The American Girl" or "numéral numbers," the court pro- 
ceeds as foUows: 

"While it is true that geosraphloal nnmes may not be excluslvely appro- 
priated as a trade-mark, ,yet a party, liaving adopted a geographieal name 
as a désignation of its goods, may be protected as agalnst unfair tradc. 
* * * lu this case, wliile coinplalnant is not entitled to relief «pon tlie 
groiind that the words 'The American Girl' or the mimerais àpplied to its 
several styles of sboes are valid trade-marks, yet it is entitled to protection 
from their use by défendant in a msinner and under circumstances constl- 
tuting unfair trade; the esiç/ice o/ the rule bving that one person sliall not 
in the sale of Mu goods so a'ct as to lead-the puhlw to helievv that they are 
the goods of another." 

The court, after stating very clearly the law of the case, discussed 
the évidence as it appeared in the record, and drew concKisions un- 
favorable to the défendant. 

The opinion concludes as follows: 

"Legitimate compétition in trade is not only the right of every person, 
but to be commended, when of puljlic beueflt. It is only when compétition 
Is deceptive that it is condenmed by the law. While the term 'The Ameri- 
can Girl,' as applied by complainant and its predecessors, was not subject 
to exclusive appropriation by them, it Uad, nevertheless, by thelr long-con- 
tinued use of it, come to hâve a secondary meaniug, Indicative of the origin 
and manufacture of the shoes to which it was a])p]ied, and had corne to 
be recognized in the trade as meaning that sneh shoes were those of com- 
plainant and its predecessors. Whatever of good will and advantage result- 
ed from this was the property of the complainant, and, while others were 
entitled to use the sam,e or any similar term, becanse of its being common 
property, they could do so only on condition that they accompanied it with 
sueh distlnguishing marks or matter as would plainly indicate that it was 
not being used with its secondary signification; that is, as pointing to the 
complainant as the manufacturer of the goods to which it was applied. 
Howe Scale Oo. v. Wycoff, 198 U. S. 118, 25 Sup. Ct. 009, 49 L. Ed. 972; 
Donnell v. Herring-Hall-Marvin Safe Ce, 208 U. S. 207, 28 Sup. Ct. 288, 
52 L. Ed. 481. Complainant is not guilty of such lâches as to deprive it of 
an injunction; but we think an accounting should be limlted to the tlme 
since the commencement of this suit. Complainant is entitled to a decree 
enjoining the défendant from using the name 'The American I.ady,' as ap- 
plied to its shoes for wonien, when not accompanied with other nuitter clear- 
ly indicating that such shoes are of its own manufacture, and therefore 
not of complainant's, and fromi using, in connection with such name, as ap- 
plied to Its shoes for women, the numerals mentioned, or the catch phrase, 
'AVith the character of the wonian,' or any other phrase in simulation of 
the phrase 'A shoe as good as its name,' and also to an accounting as be- 
fore stated." 

Thèse lengthy quotations from the opinion are made for the pur- 
pose of showing that we are now considering questions of "unfair 
trade," and not that of infringement of a valid trade-mark. This, 
therefore, being a question of unfair trade, \vc must look for the rule 
applicable thereto, with the view and for the purpose of determining 
whether in this particular case "unfair trade" exists. 

When the mandate of the Court of Appeals was filed in this court, 
the foUowing order was entered : 

"The mandate of the United States Circuit Court of Appeals for the 
Eighth Circuit on the appeal of the plaintifC from the decree entered herein 
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on Febriiary 3, 1908, and the o])inion of said Court of Appeals, having been 
liled in thls conrt, it is now, in purBuanee of said mandate and opinion, or- 
dered, ad.iudged, and decreed as foUows: 

"(1) Said decree entered lierein on l'ebruary 3, 1908, is set aside. 

"(2) The défendant Haniilton-Brown Slioe Company, its servants, agents, 
oflicers, and employés; are perpetually enjoined from using tbe nanie, 'The 
American Lady,' as applied to its shoes for women, when not accompanied 
wità other niatter elearly indicating that such shoes are of its own nmnu- 
f acture, and theref ore not the manufacture of the plaintiff, the Wolf Bros. 
& Co., and from using in connection wlth such nauie, as applied to its shoes 
for women, the numerals '403,' '404,' '407,' '408,' or '307,' or the catch phrase, 
'With the character of the woman,' or any other phrase in simulation of the 
phrase, 'A shoe as good as its name.' 

"(3) The costs up to and ineluding the entry of this decree are adjudged 
against the défendant, and exécution therefor is awarded. 

'"This case is referred to H. H. Denison, Esq., as master, upon the évi- 
dence already taken in this case, and the exhibits in évidence in this case, 
and such further évidence as may be offered before the master by the par- 
ties to this action to ascertain and report the damages, since the com- 
mencement of this suit, whlch the plaintiff has suffered, and the profits, 
since the commencement of this suit, for whlch the défendant may be lia- 
ble, said accounting of damages and profits to be limited to shoes sold by 
the défendant since the flllng of the blll in thls ca>:e, and whlch vvere marked 
with the name, 'The American Lady,' and not accompanied with any oth- 
er m.atter elearly Indicating that such shoes were of the manufacture of the 
Hamilton-Brown Shoe Company." ' 

The name of the master, Mr. Denison, was inserted by agreement 
of counsel and at their request. 

At the threshold of the hearing by the master apphcation was made 
by the défendant to the court for an order confining the inquiry to 
certain limits. This apphcation was denied, and in doing so the court 
made some remarks that hâve been in a manner construed as placing 
a wrong construction upon the language and meaning of the Court of 
Appeals in its décision of this case. However this may be, the pur- 
pose of the court in refusing the request was to open the door to the 
fullest investigation. If the court committed error in anything that 
was said or done by it, it is wihing to correct tliat error, even if in 
doing so the correction makes it appear that the opinions then and 
now expressed seem contradictory. After the court had refused to 
hmit the inquiry, the hearing before the master continued without 
further hindrance, and, after a lapse of nearly two years. the master 
filed his report, together with the évidence taken before him. To this 
report various exceptions hâve been taken by both the complainant 
and the défendant. Thèse exceptions hâve been presented by cotm- 
sel in lengthy written and oral arguments, and in brie f s that show great 
research. Thèse exceptions and the arguments in support of and 
against them hâve been considered by the court, and must now be 
disposed of. 

It appears from the évidence in the case that from the day of the fil- 
ing of complainant's bill (January 29, 1906) to the day the hearing was 
concluded by the master (March 9, 1910) that the défendant made 
and sold 2,529,495 pairs of "American Lady" shoes. 

For convenience, this vast number of shoes may be divided into 
three classes, and designated as Nos. 1, 2, and 3 : 
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Number 1 embraces 593,872 pairs 

Number 2 embraces 961,607 pairs 

Number 3 embraces 974,016 pairs 

Total 2,529,495 

The marks or brands appearing on thèse shoes are undisputed. 
On No. 1 the words, "Hamilton-Brown Shoe Company, Makers," 
and "American Lady," were stamped on the soles. On No. 2 the 
words, "Hamilton-Brown Shoe Company," and "American Lady," 
were stamped on the soles. On No. 3 the words "American Lady" 
were stamped on the .soles. 

[1] As to No. 1, the master finds that the words, "Hamilton- 
Brown Shoe Company, Makers," was "matter clearly indicating that 
such shoes are of its own manufacture, and therefore not of com- 
plainant's." He therefore took that class out of the accounting. To 
this décision the complainant filed exceptions. The master's finding 
in this particular is approved and the exceptions thereto are over- 
ruled. 

As to class 2, the master finds that the words "Hamilton-Brown 
Shoe Company" are not "matter clearly indicating that such shoes 
are of its own manufacture, and therefore not of complainant's." 
The master, after announcing that décision, recommends a judgment 
in favor of the complainant for the sum of $190,909.83. To the con- 
clusion reached and the recommendation made by the master as to 
"Class 2" the court cannot assent. The exceptions of the défendant 
thereto are sustained. 

[2] This brings the court to a considération of the third and last 
class. Of this class the défendant company made and sold within 
the time of the accounting 974,016 pairs of shoes marked on the soles 
thereof with the words "American Lady." The master finds that 
the words used on the soles of the shoes were not "other matter 
clearly indicating that such shoes are of its own manufacture, and 
therefore not of the complainant's." This is followed by a recom- 
mendation that judgment be entered in favor of the complainant and 
against the défendant for the sum of $254,401.72. On the 4th of 
June, 1910, the parties entered into a stipulation as follows: 

"Every pair of shoes marked with the name 'American Lady' manufac- 
tured and sold by Hamiltou-Brown Shoe Company between January 29, 1906, 
and November 15, 1909, as said shoes were sold and shipped by said Ham- 
ilton-Brown Shoe Company, was sold and delivered to its customers in a 
carton, each of whlch cartons bore prominently on the lid thereof in whlte 
letters on a black background, at the head of said lid, the words, 'HamU- 
ton, Brown Shoe Co.'s,' and at the foot of said lid, in equally prominent 
letters, the name, 'American Lady,' while at the front end of each of said 
cartons appeared the name 'American Lady,' and the belt trade-mark of 
the Hamilton-Brown Shoe Company, whlch belt trade-mark conslsted of a 
black strap in the center of whlch was a red background, the words 'Ham- 
llton, Brown Shoe Company' appearing in whlte letters on the black strap 
and the word 'Makers' appearing in whlte letters on the red background ; 
said particular way of marking each of said cartons being exemplifled by 
'Défendants Exhiblt, American Lady Shoe Carton, January 31, 1910, Henry 
D. Denison, Master.' That attached hereto, and marked 'EXhlbit A,' is a 
duplicate of the label and markùigs thereon appearing on the lid of each 
carton contai nlng American Lady shoes sold by défendant slnce the filing of 
the bill in this case." 
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This stipulation was further supplemented by one of January 11, 
1911. In addition to this, it appears from the évidence in the case 
that the défendant spent thousands of dollars each year in advertis- 
ing the "American Lady" shoe as of its own manufacture. Thèse 
advertisements were coextensive with the trade itself. Each and 
every pair of shoes marked on the soles "American Lady" went to 
defendant's customers in a separate carton plainly marked on each 
carton "Hamilton-Brown Shoe Company, Makers." It is safe to 
conclude from the proof in the case and the legitimate inferences to 
be drawn therefrom that accompanying or preceding each shipment 
was an advertisement quite as full of information as was contained 
on the carton itself. 

Taking ail of thèse facts into considération, the court is of opinion 
that the shoes were accompanied with "matter clearly indicating that 
such shoes are of its (defendant's) own manufacture, and therefore, 
not of complainant's." If the défendant had stationed at the door of 
each of its customers a man with strong lungs, proclaiming in sten- 
torian voice that "thèse shoes are the make of the Hamilton-Brown 
Shoe Company of St. Louis," it is hard to perceive how the notice to 
buyers of shoes would hâve been more effective in that way than by 
the means adopted. The exceptions of the défendant to the mas- 
ter's report in regard to this particular class of shoes are sustained. 
There are, in addition to those heretofore assigned, other reasons 
why in the judgment of the court the master's report should not be 
approved. The record in this case is absolutely barren of évidence 
tending to show that any individual purchased a pair of shoes marked 
"American Lady," believing at the time of the purchase he was get- 
ting the "American Girl." There is no évidence in the record tend- 
ing to prove that the défendant or any of its customers ever offered 
for sale any shoe rnarked "American Lady" as and for the "Ameri- 
can Girl." _ There is no évidence in the record tending to prove that 
a single pair of shoes marked "American Lady" was ever taken from 
the carton in which they were inclosed before sale. There is no évi- 
dence in the record that the complainant's output was curtailed in 
the least by the sale of the "American Lady," nor is there any évi- 
dence that complainant lost a single customer by reason of anything 
done by the défendant or any of its customers. If the court correct- 
ly understood counsel for complainant, no claim to the contrary of 
thèse facts was made. 

It was argued that no proof of this character vv'as required, but 
that the complainant had the right to recover the profits on every 
pair of "American Lady" shoes sold by the défendant after the date 
of the fiiling of the bill, on the ground that the shoes themselves were 
not accompanied by such marks as indicated their origin. 

It was contended that the défendant made it possible for its cus- 
tomers to offer for sale and sell defendant's manufacture as and for 
the manufacture of complainant. If ail of this were conceded, how 
was it possible for the complainant to be damaged, unless some one 
availed himself of such an opportunity ? The défendant had as much 
right to sell its shoes as the complainant had to sell those of its man- 
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ufacture, provided that it did so within the limitations stated by the 
Court of Appeals. In the various authorities that hâve been refer- 
red to by counsel, none state the rule as to unfair trade more clearly 
than the Court of Appeals in this case. The court said : 

"The essence of the rule belng that one person shall not in the sale of 
his goods so act as to lead the public to believe that they are the goods of 
another." 

Applying this rule to the évidence in this case, the complainant's 
demand for damages must fail. 

Hardly less spécifie is the déclaration of the Court of Appeals of 
the Eighth Circuit in the case of Walter Baker Company v. Sydney 
C. Gray et al, 192 Fed. 921, recently decided. Judge Knappen of the 
Sixth Circuit in delivering the opinion of that court in a récent case 
of Rathbone, Sard & Co. v. Champion Steel Range Co. (C. C. A.) 
189 Fed. 26, declared the same rule. The opinion of the court in that 
case is f.airly well summarized in the syllabus, as follows : 

"The essence of the wrong in unfair compétition consists in the sale of 
the goods of one manufacturer or vendor for those of another. 

"The fact that an article of defendant's manufacture is represented by 
unprincipled retailers as that of coniplalnant does not render défendant lia- 
ble for unfair compétition, provlding it did its légal duty in distinguishing 
its product froni that of coniplainuut. 

"Whore the déception of purchasers is not the natural resuit of the imi- 
tation by défendant of goods made by coui])lainant, and there is no inten- 
tion to so deceive purchasers, a case of unfair compétition is not made ont." 

Much has been said by counsel and the master as to vvhether the 
case of Baker v. Baker, 115 Fed. 297, 53 C. C. A. 157, decided by the 
Circuit Court of Appeals for the Second Circuit is authority in the 
case now being considered. 

That court is one of the strongest in the country, and its décision 
in Baker v. Baker has been approvingly considered by the Court of 
Appeals of this circuit. That case was one on an accounting in an 
"unfair trade" case. The court, at page 299 of 115 Fed., at page 159 
of 53 C. C. A., said : 

"The évidence upon the accounting failed to disclose that coniplalnant 
was entitled to any recovery of profits, or auy except nominal damages, 
by reason of the defendant's condnct. Tt failed to <liscJo.<ic tfiat a single 
person had iniroha.s-ed gondn markcted Irj/ the dépendant mppnsinfi them to 
he the product of the complainant, or that the complainant had lost a single 
customer tiy defendant's eonduct." 

In Howe Scale Co. v. Wycofif et al., 198 U. S. 118, 25 Sup. Ct. 
609, 49 L. Ed. 972, Chief Justice Fuller said: 

"The essence of the wrong in unfair compétition consists In the sale of 
the goods of one manufacturer or vendor for those of another, and, if de- 
fendant so eonducts its business as not to palm ofC its goods as those of 
complainant, the action faits." 

In the présent case the évidence shows that the défendant did not 
attempt to palm o£E its manufacture for the manufacture of com- 
plainant, but, upon the contrary, proclaimed in almost every con- 
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ceivable way that it was the manufacturer of the goods offered for 
sale. 

In the view the court takes of this case, it does not deem it nec- 
essary to go into the question of what were and what were not prop- 
er allowances to the défendant for the expenses of manufacture. A 
cursory view, however, of the master's report in thèse particulars, 
shows that he was rigidly parsimonious in such allowances. The 
exceptions of complainant to the master's report will be overruled, 
and the exceptions of the défendant to the same report will be sus- 
tained. 

A judgment for nominal damages ($1) will be entered in favor of 
the complainant against défendant. It appearing from the record 
that prior to the beginning of the accounting défendant tendered to 
the complainant the sum for which judgment is directed, the costs 
attending such accounting are adjudged against the complainant. 
An allowance of $2,000 (in addition to the amounts heretofore paid 
him) will be allowed the master, and will be taxed as costs in the case. 
Counsel may prépare a decree in conformity with this opinion, and 
hand it to the clerk for the considération of the court. 



CARMICHAEL v. JACKSON. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,779. 

Patents (§ 328*) — Anticipation— Dentistrt Wobk. 

Tlie Carmichael patent. No. 059,206, for a process of forming an at- 
taclinient for and Connecting the same to a natural tooth, is void for 
anticipation by the Williams patent, No. 347,544. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Suit in equity by John P. Carmichael against Harvey N. Jackson. 
Decree for défendant, and complainant appeals. Affirmed. 

The appeal Is from a decree dismlssing the bill for want of equity. The 
bill was to restraln Infringement of letters patent issued to appellant Oc- 
tober 9, 1900, for a new and nseful improvement in a process of forming an 
attachment for and Connecting the same to a natural tooth. The object of 
the patent Is stated as folio ws: 

"The primary object of the invention Is to provide an Improved process 
and construction whereln provision is made for forming an attachment and 
Connecting the same to a natural tooth, the said attachment being so mold- 
ed and shaped to the part of the tooth to be covered and so fitted In the 
grooves of sald tooth that It Is mechanically held flrm In position upon the 
tooth and Is adapted for building up any broken or decayed portion of the 
tooth or Is adapted to be connected with bridge-teeth, plates, regulatlng ap- 
pliances, flUlngs, Inlays, &c." 

Claim one, whlch, with some variations (clalm two addlng as a further 
step a staple lu the grooves) embodies ail the claims, Is as follows; 

"1. A process of forming an attachment for and Connecting the same to 
a natural tooth, whlch conslsts in cuttlng, grinding, or drilllng one or more 
grooves In a natural tooth; shaplng and flttlng a base of suitable miaterlal 
to the tooth, and to the groove or grooves in said tooth, and thereby con- 

•For other cases see eam» topic & § nuubeb in Dec. & Am. Digi. 1907 to date, & Rep'r Indexe» 
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forming the base to the shape of the portion of the tooth to which It Is ap- 
plied, and also fortnlng a rlb or ribs in tbe base; removing the base from 
the tooth ; next stiffening and building up the base with a suitable material ; 
and finally applying the complète attachaient to the tooth and cementing or 
otberwlse securlng said attachment to the tooth." 

If the patent is valid, infringement Is not denied. 

Other patents clted are the following: 

No. 6,924, G. E. Murray, Dec. 4, 1849. 

No. 238,940, J. E. Low, Mar. 15, 1881. 

No. 319,829, J. E. Low, .lune, 9, 1885. 

No. 347,544, J. L. AVilliams, Aug. 17, 1886, 

No. 375,107, C. H. Land, Dec. 20, 1887. 

No. 377,248, D. Genèse. Jan. 31, 1888. 

No. 377,970, T. S. Waters, Feb. 14, 1888. 

No. 402,352i A. Robinson, Apr. 30, 1889. 

No. 403,597, C. H. Land, May 21, 1889. 

No. 432,737, C. H. Land, July 22, 1890. 

No. 452,533, C. S. Wiggins,^ May 19, 1891. 

No. 454..5eG, 0. H. Land, June 23, 1891. 

No. 558,133, J. B. Wells, Apr. 14, 1896. 

lyeverett C. Wheeler and A. L,. Morsell, for appellant. 
Charles K. Offield and James R. Offield, for appellee. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
Carmichael patent relates solely to the treatment of natural teeth. 
The process consists in the préparation of the tooth by the cutting of 
grooves on the sides thereof , and also on the end away from the gums ; 
the application of a gold leaf to the tooth thus prepared, to obtain ils 
configuration, thereby obtaining a base; the removing pf this base 
from the tooth ; the building up of this base to make it firm ; and 
finally the fitting of this base, thus built up, to the tooth by means 
of cément. 

AU this was done in the Williams patent, but in connection with 
teeth put into bridge work only; so that whatever novelty there is 
in the Carmichael patent is to be found in the transferring of this 
process from bridge work teeth to natural teeth — from work upon 
teeth on the dentist's work bench to work upon teeth in the mouth. 

The object of the base thus built up, in bridge work, is to give 
foundation to the tooth — something to take the place of the gum and 
the root in giving fastening to the artificial tooth; the object in the 
application of the, base thus built up in courjection with live teeth is 
to give an artificial enamel or covering to the tooth, and therefore 
simply hangs upon the top of the tooth — has nothing of the function 
of a foundation. But does this change the identity of the actual thing 
done? Is this différence of function a différence of process? We 
think not. The material out of which the base is made, the mechan- 
ical means by which it is made, and the process are the same in both 
cases. That being the case, the function of the artificial foundation 
to the natural tooth, though, différent from the function of the same 
thing upon the bridge-tootb, does not change the one thing into an- 
other thing when that one thing is identical with the other thing in 
every way except mère function» . . 
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Whatever merit the Carmichael patent has is iri the possibility that 
Carmichael was the first to discern that the grooving of a Hve tooth 
could take place without injuring it ; and because of that was the first 
to apply this old mechanism to a Hve tooth. We do not say that such 
is the fact— we are only assuming it as a possibility. For even in that 
case the most that can be said of what Carmichael did is that it was 
a discovery in dentistry. The mechanism that Carmichael used to 
carry out his discovery — the utilization of the Williams mechanism — 
is none the less old; and it is with the mechanism that this patent 
deals. 

The decree of the Circuit Court is affirmed. 



In re AMERICAN VACUUM CLEANER CO. 
(District Court, D. New Jersey. September, 1911.) 

1. Bankkuptcy (§ 421*) — Pbovable Debts— Rei/Ease. 

Since ail obligations of a bankrupt are not provable in banlfruptcy, 
the bankrupt's discharge only opérâtes as a release from such debts us 
are provable. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 421.*] 

2. Bankkuptcy (§ 320*) — Provable Claims— Bkeach of Contkact— Unliqui- 

DATBD Claim— "Debts Pbovable." 

Bankr. Act July 1, 1898, c. 541, § 63, .30 Stat. 662 (U. S. Comp. St. 
1901, p. 3447), deflnes the debts of the bankrupt whlch niay be proved 
against his estate to consist of a fixed liabillty, evidenced by a judg- 
ment or an instrument in writing absolutely owing at the time the pé- 
tition was filed, whether then payable or not, claims founded on an open 
account or on a coutract, express or implied, and déclares that unliq- 
uidated claims against the bankrupt may be liquldated pursuant to an 
application to the court in such manner as it shall direct, and may 
thereafter be proved against the estate. Held, that where claimant was 
an employé of the bankrupt under contract which had many months 
to rnn at the time of the flling of an involuntary bankruptcy pétition, 
and he was paid his salary up to the time the pétition was flled, the 
subséquent breach of the contract havlng been the resuit of the opér- 
ation of the bankruptcy act, though the causes permltting the interven- 
tion were chargeable to the bankrupt, the claim was not allowable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 320.* 
For other définitions, see Words and Phrases, vol. 2, p. 1882; vol. 8, 
p. 7628.] 

In the matter of bankruptcy proceedings of the American Vacuum 
Cleaner Company. On review of a referee's order disallowing the 
claim of Ralph H. Healan for breach of an executory contract for 
Personal services. Sustained. 

George W. Harrison, for claimant. 
Harry V. Osborne, for trustée. 

RElyLSTAB, District Judge. Claimant was an employé of the 
bankrupt, under contract which had a number of months to run at the 
time of the filing of the involuntary pétition. He was paid his salary 

*For other cases see same topic & S nuubeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indezos 
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up to the time of filing the pétition. He secured another position at 
the end of a month from that time, and his présent daim is for $500 
salary for such month. The référée rejected the claim on the au- 
thority of In re Inman (D. C. Ga.) 22 Am. Bankr. Rep. 524, 171 Fed. 
185. 

[1] The rejection of the claim in the cited case is sustained by the 
weight of the autliorities. Ail obligations of the bankrupt are not 
provable in bankruptcy. The bankrupt's discharge only opérâtes as a 
release from such of his debts as are provable in bankruptcy. Bankr. 
Act July 1, 1898, c. 541, § 2, cl. 12, 30 Stat. 545 (U. S. Comp. St. 1901, 
p. 3420). Debts include any demand or claim provable in bankrupt- 
cy. Id. cl. 11. What are provable are enumerated in section 63. 
The relevant portions of this section follow : 

"Debts which may be proved — (a) Debts of the bankrupt whleh niay be 
proved and allowed agalnst his estate which are: (1) a flxed liabillty, as 
evidenced by a judgment or an instrument in writing, absolutely owing at the 
time of the flllng of the pétition against hlm, whether then payable or not, 
with any interest thereon which would hâve been recoverable at that date or 
with a rebate of interest upon such as were not then payable and did not 
bear interest; * * * (4) founded upon an open account or upon a con- 
tract express or implied. (b) Unllquidated claims against the bankrupt may, 
pursuant to application to the court, be liquidated in such manner as it shall 
direct, and may thereafter be proved and allowed against his estate." 

"Paragraph 'b,' however, adds nothing to the class of debts whleh might 
be proved under paragraph 'a.' * ''' * Its purpose is to permit an un- 
llquidated claim coming under the provisions of section 63a to be liquidated 
as the court should direct." Dunbar v. Dunbar, 190 TJ. S. 340, 350, 23 Sup. 
et. 757, 47 D. Ed. 1084, 10 Am. Bankr. Rep. 139. 

The contract relied upon at the filing of the pétition was executory, 
and no breach had been committed by the bankrupt. No debt was 
owing by it at such time. The breach was the resuit of the opération 
of the bankruptcy act; and, though the causes permitting the inter- 
vention of such act are chargeable to the bankrupt, they cannot be said 
to be anticipatory breaches, so as to admit of the proving of claims 
not then accrued. 

[2] The bankruptcy act of 1898, unlike its predecessor, does not 
include contingent claims, an omission which was held to be significant 
in Dunbar v. Dunbar, supra, and In re Roth & Appel (C. C. A., 2d 
Cir.) 24 Am. Bankr. Rep. 588, 181 Fed. 667, 104 C. C. A. 649, and 
which led the courts in those cases to disallow claims which had not 
accrued at the time of the institution of the bankruptcy proceedings. 
The logic of thèse décisions is to give préférence to fixed, as against 
contingent, liabilities. The time when this characteristic of the clairii 
is to be determined is when the administration in bankruptcy begins — 
the filing of the original pétition. Sexton v. Dreyfus, 219 U. S. 339, 
31 Sup. Ct. 256, 55 h. Ed. 244, 25 Am. Bankr. Rep. 363. In the ab- 
sence of statutory language expressly directing the allowance of con- 
tingent claims, the holder will not be permitted, in bankruptcy pro- 
ceedings, to share in the distribution of the ass'ets with those creditors 
whose claims were absolute at the filing of the bankrupt's pétition. 

The referee's disallowance of this claim is affirmed. 
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CONVERSE V. STEWART. 
(Circuit Court, S. D. New Yorli. November 28, 1911.) 

1. JUDGMENT (§ 828*) — FOKEION JUUOMENT— ItES JUDICATA— FORMEE DECI- 

SION. 

A jutlgmpiit in a receiver's suit that défendant was not a stoclcliolder 
of the insoivent eorporatlon, atfii'nied t)y tlie state court of iast resort, 
is res judicata, and terminâtes tlie eontroversy, so as to preclude a sub- 
séquent trial of the sauie issue In a sait between the sanie parties in the 
fédéral court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1508 ; Dec. 
Dig. i 828.* 

ConcluKiveness of judgment as Ijetween fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; 
Union & Plantera' Bank v. City oî MempMs, 49 C. C. A. 468.] 

2. JrDGMEKT (§ 828*) VaLIDITY— JURISDICTION. 

Where a state court had iurisdictiou of the parties and subject-matter, 
a Judgment rendered and affirnied by the highest court of appeal was 
not vold for want of jurlsdiction, because it was based on an improper 
ground. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. | 828.*] 

At L,aw. Action by Théodore R. Converse, as receiver, against 
John A. Stewart. Verdict directed for défendant. 

Wilson & Wallis (William G. Wilson, of counsel), for plaintiff. 
Stewart & Shearer (Edward W. Sheldon and William A. W. Stew- 
art, of counsel), for défendant. 

HOLT, District Judge. [1] I think that the judgment, entered 
on the second trial of the action between thèse parties, in the New 
York Suprême Court, as affirmed by the Appellate Division (117 App. 
Div. 922, 102 N. Y. Supp. 1133) and the New York Court of Ap- 
peals (192 N. Y. 578, 85 N. E. 1107) is res adjudicata in this case. 
The claim that the judgment of the Court of Appeals was void for 
want of jurlsdiction, because the mémorandum handed down stated 
that the judgjment was affirmed on the ground that the proof failed 
to establish that the défendant was a stockholder, although the rec- 
ord did not contain the évidence, and the court had no power to 
reverse on questions of fact, seems to me untenable. In the first 
place, I think the word "'proof," as used, meant the referee's findings, 
which stated in détail the facts proved, and that the court held, upon 
such facts, as a matter of law, that the défendant was not a stock- 
holder in such a sensé as made him liable in the action. 

[2] But if it were permissible to assume, as claimed by the plain- 
tiff's counsel, that the Court of Appeals decided the case on a ground 
on which it had no authority to décide it, that would not, in my opin- 
ion, make its décision without jurisdiction. It had jurisdiction of the 
parties and of the subject-matter. It had jurisdiction to affirm the 
judgment, or to reverse it. It affirmed it. If it affirmed it on an un- 
authorized ground, the law provides no remedy, except an appeal to 

*For other cases see same tppic & § humbeb in Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
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the United States Suprême Court. That was taken, and the appeal 
dismissed. In my opinion, that ended the litigation. 

The Word "jurisdiction" has various meanings in actual use, which, 
it seems to me, give rise to much fallacious reasoning. If a court 
renders a judgment which it has no povver to render, the judgment 
is undoubtedly void. If a court should order that a bystander, guilty 
of contempt, should be put to death, or, in an action to recover $1,000, 
should order judgment for $10,000, such judgments, I assume, would 
be absolutely void. But when a court renders a judgment which it 
has authority to render, the fact that the announced ground of its 
décision is one on which it has no right to make it does not, as I un- 
derstand it, make its judgment void for want of jurisdiction. So long 
as there is an appellate court to which the cause can be taken, such 
a judgment may be corrected; but, if such a judgment is entered by 
a court of last appeal, the party complaining is without remedy. 
"Causa finita est." 

A verdict is directed for the défendant, with costs. 



CENTRAL TRUST CO. OF NEW YORK v. TRBAT. 
(Circuit Court, S. D. New York. October 26, 1911.) 

1. Stipui-ations (§ 18*) — Judgment bt Stipulation— Vacation— Geounds— 

MiSTAKE. 

Wliere it was stipulated by a collector of internai revenue, in a suit 
against hlm to recover taxes paid under War Revenue Act June 13, 
1898, c. 448, 30 Stat. 448 (U. S. Comp. St. 1901, p. 2286), that the cause 
should abide the event of another action for taxes of another year, and 
plaintiff recovered in the other action, the collector is not entltled to 
vacation of a judgment entered under the stipulation, because he was 
misled in making the stipulation by a stateinent in a letter from plain- 
tiff's attorney that ail the cases were governed by the same state of 
facts, though plaIntifC had really lost the right to maintain the partic- 
ular suit through having taken no appeal from the assessment, where the 
collector had ample opportunity to hâve discovered from his pleadings 
that no such appeal had been taken. 

[Ed. Note.— For other cases, see Stipulations, Dec. Dig. § 18.*] 

2. United States (§ 124*) — Suirs By and Against— Rights as Litigant. 

When the United States sues or consents to be sued, even in its own 
courts, it becomes a litigant, and is to be treated like any other litigant, 
except wheré it has otherwise provided by law. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 112 ; Dec. 
Dig. § 124.*] 

Action by the Central Trust Company of New York against Charles 
H. Treat. On motion to vacate a judgment against défendant under 
stipulation. Motion denied. 

Joline, Larkin & Rathbone, for plaintiff. 
Henry A. Wise, U. S. Atty., for défendant 

WARD, Circuit Judge. [1] This is a motion to vacate a judg- 
ment entered against the défendant, a collector of Internai Revenue, 

•Foi other cases eee same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under a stipulation that this with two other cases, sHould abide the 
event of a fourth action arising eut of the same facts. The four ac- 
tions were to recover taxes paid under the War Revenue Act of 1898 
under protest to the défendant for the years 1898, 1899, 1900, and 
1901. The action which involved the taxes for 1901 was tried out 
at circuit and a judgment rendered in favor of the plaintifï which was 
affirmed by the Circuit Court of Appeals, 185 Fed. 760, whereupon 
judgments were entered for the plaintiff in the three other actions. 

It now appears that the plaintiff took no appeal from the de- 
fendant's assessment for 1898, as required by section 3226, U. S. Rev. 
Stat. (U. S, Comp. St. 1901, p. 2088), without which the action could 
not be maintained. The défendant, in his motion to vacate the judg- 
ment in this case, contends that he was misled into making the stipu- 
lation by a statement in one of the letters of plaintiff's attorney, dated 
December 18, 1909, that the three cases were "governed by precisely 
the same state of facts as the case already tried." This statement 
was true as to the cause of action, which was what the writer was 
considering, but was not true in respect to the procédure. After this, 
however, the negotiations continued to March 5, 1910, before the stip- 
ulation was agreed upon, and if the défendant had looked at his plead- 
ings he would hâve seen that the complaint alleged, and his answer 
denied, that such an appeal had been taken. I think the parties were 
dealing at arm's length, and see no ground for the defendant's saying 
that he was misled into making the stipulation. 

[2] If the judgment be vacated, the plaintiff will not be able to 
prove that it took an appeal to the Commissioner of Internai Revenue, 
and it will be too late to begin another action, so that the court's dis- 
crétion will be exercised to enable the défendant to keep money which 
the Circuit Court of Appeals has decided was wrongfully collected 
from the plaintiff. To relieve an individual of such a stipulation, with 
such a resuit, would be plainly inéquitable, and I think no court would 
exercise its discrétion to do so. Because the real défendant is the 
United States, and the United States is a sovereign, there is an inclina- 
tion at first to corne to a différent conclusion. But when the United 
States sues or consents to be sued, even in its own courts, it becomes a 
litigant, and is to be treated like any other litigant, except wherein 
it has otherwise provided by law. 

I think it should be taken to hâve waived this purely technical ob- 
jection, and therefore the motion is denied. 



BERNSTEIN v. DANWITZ. 

(Circuit Court, S. D. New York. December 6. 1911.) 

Teade-Mabes and Teade-Names (§ 95*) — Unfaib Compétition— Pheliminaby 
iNJUNCiiON— Conditions. 

Wliere défendant wlU be required to go to further expense in ehanging 
tlie wrappers on his goods, which would hâve been avolded if couiplain- 
ant had described the défendant as an ali(ai in his original bill, and had 
not expressed himself content with the changes flrst made, it will be a 

•For other caBea *ee same toiiic & S ndiibeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Condition of granting further relief, by way of preliminary Injnnction, 
that eomplainant shall contrjbute to défendants expenses In making 
such changes. 

[Ed. Xote. — For other cases, see Trade-Marks and Trade-Xames, Dec. 
Dig. § 95.* 

Unfair compétition, see notes to Sclieuer v. Muller, 20 C. C. A. 16.j; 
Lare v. Harper & Bros., 30 C. 0. A. 376.] 

In Equity. Bill ty Samuel Bernstein against Aiigust Danwitz. 
On motion for preliminary injunction. Granted on terms. 
See, also, 190 Fed. 604. 

Wise & Lichtenstein, for eomplainant. 
Samuel Bitterman, for défendant. 

WARD, Circuit Judge. The eomplainant lias by the leave of the 
court filed a supplemental bill alleging that the défendant is an alien, 
which is not denied. Therefore the court now has jurisdiction of the 
cause of action contained in the original complaint, founded on the 
charge of unfair compétition. The defendant's original carton con- 
tainers, as well as the packages of the single cakes, were obvions 
imitations of the eomplainant' s. But the défendant voluntarily con- 
sented to alter them in accordance with suggestions made in open 
court, apparently satisfactory to the eomplainant, and he honestly 
carried thèse changes ont at his own expênse. Still I think the eom- 
plainant is entitled to some further relief. The carton containers I 
suppose are bought by retailers, who are not at ail as likely to be 
misled into buying the defendant's goods for the complainant's as 
would be the consumers, who buy the small single packages. The de- 
fendant must remove the dark rectangular panel above his trade-mark, 
which so ' closely resembles the panel over the complainant's trade- 
mark, and print his letter press in some other color than blue. As 
this will require the défendant to go to further expense in changing 
the wrappers of his goods, which would hâve been avoided if the 
eomplainant had described the défendant as an alien in his original 
bill, and had not expressed himself content with the changes first 
made, it will be a condition of granting the further relief that the eom- 
plainant shall contribute to the defendant's expenses. He may at his 
option reimburse the défendant for the expense of the changes al- 
ready made, or for the expense to be incurred in making the further 
change. If he elect to pay the expense of the further change, he may, 
if he does not insist upon an injunction against both, pay only for 
the expense of the change on the carton container, or only for the 
change on the single package. 

The motion for a preliminary injunction on thèse terms is granted. 

•For other cases see same topie à % numebb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In re SIIAROOD SHOE CORPORATION. 

In re LI.XDEKE, WARNER & SONS. 

(District Court. I). Minnesota. Tliird Division. Januai'y 17, 1912.) 

1. COEPOHAÏIONS (S 243*J — Ll.\UirJTY OK SïOCtvIIOLDEliS^SUBSCKlPTIOKS— Va- 

LIDITY — La<I!1:S. 

A iiiirfy to a stock siibscripticjn jiL'reeineut. enterod into by several 
persons on condiiioi! (!);it it f-lionld I o liiiidini:,' only when a specified 
suui shonld lie snliscrilied. lu'.s lost Iiy laclies liis ri^lit to c'iaiin a rescission 
after l)anlci'iiiitcy ot (lie coriioration on ttie gronnd that the full sum was 
not sultscrilied. wliere lie pald for aud reeeived his agreed sliare of the 
stocls, and continued as a stockholder until sucli bankruptcy witliout in- 
quirinir wlietber tbe full snbscription bad been obtained. 

[P>d. Note. — For other cases, see Corporations, Cent. ]:>ig. § 943; Dec 
Dig. § 243.*] 

2. COEPOKATIONS (g 40*) — ARTICLES OF IXCOKPOUATION—AMENDMBNT— CONSENT 

OP STOCKIlOI.nEKS. 

One beconiing a stockbolder in a Minnesota corporation impliedly as- 
sents to any subse(pient amendment of the articles of incorporation not 
fundamental. luit designed to enable the corporation to conduct its an- 
thorized business more beneficially. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 124; Dec. 
Dig. § 40.*] 

3. CoiiPOBATiONS (§ 40*) — Articles of Incorporation— Amendment— Consent 

OF Stockiioluebs. 

Under Gen. St. Mlnn. 1894, §§ 2803, 2807, 3415, authorizing amendment 
of eorporate articles on majority vote of the stoels, an amendment of th& 
articles of a manufacturing corporation adopted by such majority, au- 
thorizing an agreement vvherel)y lenclers of money should receive pre- 
ferred stock possessing the sole voting power and eontrol of the cor- 
poration until repayment in full, is valid, though ail the existing stock- 
holders did not assent to it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 124 ; Dec. 
Dig. § 40.*J 

4. Corporations (§ 40*) — Articles of Incorporation— Amendment— Objec- 

tions — Lâches. 

Stockholders, who do not vote for an amendment authorizing issuance 
of preferred stock carrying with it eontrol of tbe corporation, bave lost 
by lâches the right after bankruptc-y of tbe corporation, to deny validity 
of the amendment. wbere they permitted stock to be Issued and the hold- 
ers to assume eontrol without objection. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 124; Dec. 
Dig. § 40.*] 

5. Corporations (§ 40*) — Articles or Incorporation— Amendment— Ob,tec- 

TIONS. 

Holders of preferred stock securiiig loans cannot deny the validity 
of an amendment, adopted under a statute authorizing amendment on vote 
of a majority of the stock, because ail of the stockholders did not as-, 
sent to the amendment, wbere it was not agreed that tbe amendment 
should be adopted by unanimous vote, and wbere eontrol of tbe corpora- 
tion was taken under the amendment and maiutained until bankruptcy 
of the corporation, without objection. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 40.*] 

•For other cases aee eame toplc & § numbek in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes- 
192 F.— 60 
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6. CoEPOBATiONS (§ 76*) — Stock Subsceiption Ageeement— Eight to Re- 

SCINB— MiSTAKK 01" LaW. 

A mistake of law furnlshes no ground for rescission of a stock subscrip- 
tlon agreement. 
[Ed. Note.— For otlier cases, see Corporations, Dec. Dlg. § 76.*] 

In the matter of the Sharood Shoe Corporation, bankrupt. On re- 
view of an order disallowing a claim of Lindeke, Warner & Sons. 
Affirmed. 

Lightner & Young, for trustée. 
M. D. Munn, for claimant. 

WILLARD, District Judge. This is a review of an order made 
by the référée on October 14, 1911, disallowing the claim of Lindeke, 
Warner & Sons. 

Some time in August, 1910, Lindeke, Warner & Sons with others 
signed the following agreement: 

"Tlie undersigned agrée with eacli other to loan to ttie Sliarood Slioe Corpo- 
ration tlie" sums of moneys set opposite thelr respective signatures, on tlie 
following terœs: 

"Said loans shall bear interest at six per cent, per annum and shall be 
payable on or beforé six months. 

"In the payment of such loans tliere shall be no préférence between the 
undersigned and when any payment is made on said loan, a pro rata pay- 
ment shall be made to each of the undersigned. 

"It is understood that the articles of incorporation of said corporation shall 
be amended so as to provide for at least one hundred and flfty thousand dol- 
lars ($150,000) of a new first preferred stock, which shall be made payable 
in full with divldends before any payment is made upon any other stock of 
said corporation, and which shall hâve the sole voting power and control of 
the Company tintil it Is paid ofC in full with accumulated divldends equal to 
six per cent, per annum, and it is agreed between the undersigned that when 
said articles hâve been so amended, they wlll take the amount set opposite 
their signatures of said stock and that the loan hereby made shall be used 
in payment of àaid stock. 

"This agreement shall be blnding when the amount agreed to be paid as 
aforesaid amounts to one hundred and fifty thousand dollars ($150,000). 

"Dated, St. Paul, Minnesota, August 31, 1910." 

Lindeke, Warner & Sons subscribed $3,750. About December 15, 
1910, first preferred stock to the amount of $3,750 was, in accordance 
with the terms of the subscription, delivered to and accepted by Lin- 
deke, Warner & Sons. The Sharood Shoe Corporation was adjudi- 
cated a bankrupt on February 7, 1911. Lindeke, Warner & Sons pre- 
sented a pétition to the référée claiming that the stock was for several 
reasons set out in the pétition illegally issued, oflfering to surrender 
it, and asking to be allowed to prove a claim for $3,750. That péti- 
tion was denied by the référée. 

1. It is claimed by the petitioner that its subscription to the agree- 
ment above set out was procured by false représentations, and that 
it is entitled to rescind on that ground. This contention cannot be 
sustained. The case lacks almost ail of the requisites of an action 
to set aside a contract on the ground of fraud. 

[1] 2. The petitioner further claims that its ^ subscription was not 

•For other casée see eame toplc & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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binding upon it, because the full sum of $150,000 was not subscribed. 
The facts are that over $181,000 was subscribed; but of this some- 
thing over $30,000 was subscribed by merchandise creditors who made 
no loan of cash to the company, but surrendered their claims and 
received stock in lieu thereof.^ The subscription paper which the pe- 
titioner signed was signed by persons who agreed to take $150,000 
worth of stock; but it was proven that the subscription of John P. 
Upham to the amount of $10,000 was not to be paid in cash, but was 
to be applied in liquidation to that extent of a debt owing from the 
corporation to him. Another subscription, that of C. K. Sharood for 
$10,000, did not represent any actual cash advanced to the shoe cor- 
poration. The First National Bank of St. Paul, holding notes against 
the corporation, surrendered one note for $10,000 to Sharood,_ and 
that was used by him in paying for his subscription. The remainder 
of the $150,000, to wit, $130,000, was actually paid in cash. 

The theory of the petitioner is that the entire amount was to be 
advanced in cash, and that, only $130,000 having been so advanced, its 
subscription was not binding upon it. 

It is not necessary to décide whether by reason of thèse facts the 
petitioner could hâve successfully resisted a suit brought against it 
to enforce its subscription. Instead of waiting for such a suit, it vol- 
untarily paid to the company $3,750 from time to time as cailed for. 
The first payment of $1,000 was made on September 17, 1910, and, 
as far as now appears, without any inquiry on the part of the peti- 
tioner as to whether the full amount had been subscribed or not, al- 
though A. W. Lindeke testified that he was verbally told before that 
by Mr. Mitchell or others that it had ail been subscribed. Before 
the second payment which was made on September 30th, the peti- 
tioner received a letter containing a list of subscribers ; but there was 
nothing on the list which indicated that Upham's subscription or 
Sharood's differed in any respect from the others. Mr. Lindeke tes- 
tified that he would not hâve paid any part of his company's subscrip- 
tion had he known the facts in regard to the subscriptions of Upham 
and Sharood. It is difficult, however, to believe this. He testified 
as f oUows (page 25) : 

"Q. Did you at any of the meetings state in effeet that you had rather lose 
the money you subscrited to this than to hâve the Sharood Shoe Corpora- 
tion fail at that time? A. I don't remember. 

"Q. Do you think you mlght hâve said that? A. I was very much Interested 
in preservlng the assets and continuing the business, but I don't remember 
saying anything lilve that. 

"Q. You wouldn't state that you didn't say so? A. If I did, It was done 
largely in lufluencing some of the other business men to co-operate with us in 
furnlshlng additional capital." 

And again on page 29: 

"Q. Was it the désire of yourself as well as the other men présent to hâve 
this business continued as one of the industries of the cityî A. Yes, sir; 
certainly. 

"Q. That was the main object you had in helplng itî A. ïes, sir. 

"Q. That was the only object you had? A. Yes." 
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The prépondérance of the évidence would require a finding that 
his Company would hâve paid the amount of the subscription, even 
had it known of the facts connected with the transaction. 

Moreover, after paying the entire amount as called for, a certificate 
of stock was issued to the Company, it accepted it, surrendered the 
notes previously given, and continued as a stockholder until the hank- 
ruptcy. During that time it made no attempt to ascertain the facts in 
regard to the subscription. This could easily hâve been donc. If it 
desired to rescind the contract on the ground that the entire amount 
was not subscribed, it shouM hâve moved more promptly. It is now 
too late to rely upon that as a ground for rescission. 

[2, 3] 3. The principal contention on the part of the petitioner is 
that the amendment contemplated in the subscription contract, and 
which was afterwards made, was illegally adopted, and that stock is- 
sued in pursuance of that amendment was wrongfully issued. 

No claim is made that the requirements of the Minnesota statutes 
in regard to amendment of articles of incorporation were not strictly 
f ollowed ; but it is insisted that there was no power under those stat- 
utes to amend the articles as the subscription contract provided, and 
that new stock could only be legally issued with the consent of ail 
the then existing stockholders. 

The capital stock provided for in the original articles of incorpora- 
tion was $750,000, divided into 10,000 shares of preferred stock, and 
5,000 shares of common stock; each share of stock being of the par 
value of $50. By the terms of thèse articles the preferred stock was 
entitled to receive an annual cumulative dividend of 7 per cent., and 
in case of liquidation, to be paid in f uU both the principal and accrued 
dividends, before any amount should be paid to the holders of the 
common stock. The preferred stockholders were not entitled to vote, 
except after a default in payment of the dividends upon their stock, 
and that power to vote continued only so long as the default con- 
tinued. 

Of the stock originally provided for there had been issued prior to 
September 28, 1910, 8,690 of the preferred stock and 1,680 shares of 
the common stock. There were therefore 4,630 shares undisposed of 
at the time the amendment was adopted on the last-named date. This 
amendment did not increase the capital stock of the corporation, nor 
the number of its shares. It did, however, rearrange the shares so as 
to provide that there should be 4,000 of first preferred stock, 2,000 
of common stock, and 9,000 of preferred stock, and in the 9,000 of 
preferred stock should be included ail of the preferred stock out- 
standing. 

At the meeting at which this amendment was adopted, there were 
represented 6,635 shares of the preferred stock and 1,595 shares of 
the common stock. Three-fourths of ail the preferred stock outstand- 
ing and three-fourths of ah the common stock outstanding voted for 
the amendment. The amendment complied with the terms of the 
subscription agreement, and gave the first preferred stock the rights 
therein specified. 
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In order to détermine the legality of this amendment, it is neces- 
sary to consider the statutes of Minnesota relating to the amendment 
of articles of incorporation. 

The Sharood Shoe Corporation was organized in 1905. Section 
2807 of the General Statutes of Minnesota of 1894 provided that : 

'■Tlie purpose for whlch every such corporation shall be establislied shall 
be distlnctly and deflnitely specified by the stoekholders in their articles of 
association, and it shall not be lawful for sald corporation to direct its op- 
érations or ai>i)ropriate its funds to any other pnrpov-Je: Provided. that snch 
articles of association may be aniended in any respect which niisht bave 
fceen lawfuUy made a part of such original articles, àt any meetings of such 
stockholders, by a nia.1ority vote of ail the shares of stock représentée in such 
corporation, upon giving notice of a meeting of such stockholders to be held 
for the purpose of makiug such change, in the same manner as provided in 
section four of this act for the first, meeting of the corporation, except that 
notice of change shall not be waived as therein provided. Proof of the pub- 
lication of such notice and change, made by filing the affldavlt of the i)ub- 
lisher, and a certified copy of the proceedings niaking such change, shall be 
filed in the office of the secretary of state, in the same manner as provided 
for the flling of the articles of incorporation of such association therein : 
Provided, that whenever, after the adoption, flling, and publication of the 
articles of association, and the making and recording of the certificate pro- 
vided for by this act, and the création thereby of a body corporate, the said 
«orporation shall résolve to aller, modify, or change any of its articles of 
association, such corporation may, by resolution duly passed at any regular 
meeting of the stockholders thereof, adopt a new article or articles altering, 
modifying, or changing any of the original articles : Provided, further, that 
no such new or amended articles shall change the gênerai nature of its busi- 
ness, or be operative or valid to alter, modify, or change such original articles, 
until the same shall be i)ublished and the certificate of the purposes for 
which sald corporation is fornied as set forth in such new or amended articles, 
in the same manner and with the like formalities that the original articles 
are now required to be published and the certificate thereof recorded; and 
when so adopted, published, and the certificate aforesaid recorded, the said 
amended articles shall be substituted for and take the place of the original 
articles so amended." 

Section 2803 of the same statutes provides as follows : 

"The shareholders or stockholders in any body politic or corporate vi'hich 
bas been or hereafter may be incorporated pursuant to the provisions of title 
two of chapter thirty-four of the General Statutes of this state, may aniend 
the articles of association of such body corporate in auy respect which might 
liave been lawfully made a part of such original articles, by adopting, by a 
ma.iority vote in numlier and aniount of such shareholders and shares, articles 
specifying such amendnients." 

Section 3415 of the same statutes provides as follows: 
"Corporations having capital stock dlvided into shares, uuless specially au- 
thorized, shall not issue any shares for a less auiount to be actually ]taid in 
on each share than the par value of the shares first Issued: Provided, tliat 
railroad and navigation and mauufacturing corporations, and corporations 
for buying, holding, improving, selling, and dealing in lands, tenements, 
hereditaments, real, mixed, and Personal estate and property, created or 
organized uuder this chapter, or under any charter or spécial act of incor- 
poration heretofore passed, shall hâve power to ereate, issue and dispose 
of such an amount of spécial, preferred or full-paid stock of the capital 
stock of such corporation as may be deemed advisable by the board of di- 
rectors of such corporation. Provided, that any corporation may, by its 
articles of incorporation or by any amended article of its articles of incor- 
poration, provide for spécial, preferred and coiumon stock, or spécial or 
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preferred and common stock, of the capital stock of such corporation; and 
any corporation lieretofore or hereafter organized without changing its ar- 
ticles of incorporation may issue its capital stock as a part spécial and a 
part preferred and a part common, or a part common and a part either spé- 
cial or preferred, by direction of its board of directors, wlien so authorized 
by a majority of its stockholders at its annual meeting or at a meeting 
called for that purpose; and said board of directors, when so authorized 
by said meeting of said stockholders, may give such préférence as It may 
deem best to such spécial or preferred stock, or such spécial and preferred 
stock." 

It is claimed by the trustée that thèse provisions of the Minnesota 
statutes authorized the amendment which was adopted, and that that 
amendment was binding upon those shareholders who did not assent 
to it. 

The power of a majority of the shareholders in a corporation to 
amend its articles has been considered by the Suprême Court of Min- 
nesota. In Mercantile Statement Company v. Kneal, 51 Minn. 263, 
on page 265, 53 N. W. 632, the court said : 

"The pertinent Inquiry, then, is whether the change was permissible, un- 
der the statutes authorlzlng the création and regulating the management 
of corporate bodies. By the provisions found in ehapter 34, supra, section 4 
of title 1, and section 110 of tltle 2, the plaintiff was expressly authorized 
to amend tbe article in which was set out and stated the nature of its busi- 
ness as ftilly and to the same extent that It could bave amended any other 
article; while by the terms of section 118, tlt. 2, it was given power, by a 
majority vote in number and amount of its shareholders and shares, to 
amend any of its articles of Incorporation 'In any respect which might hâve 
been lawfully made a part of the original. The lawmakers expressed them- 
selves rather awkwardly when using the words last quoted, but from the 
language It is obvions that if the proposed amendment was germane to the 
subject-matter of the article on which it was to be ingrafted, and could 
hâve been lawfully incorporated into the original articles of association, there 
was no obstacle in the way of Its adoption by a majority of the share- 
holders, both numbers and amount or value of the shares held to be consid- 
ered. Thus adopted, it became a part of the articles under which the busi- 
ness of the plaintiff was condiicted. No argument is necessary to show that 
the change in question, of which appellant complains, was withln the spirtt 
and the letter of the statute, and no point can well be made as to the reg- 
ularity of the nianner in which the amendment was voted and adopted." 

In Mower v. Staples, 32 Minn. 284, on page 286, 20 N. W. 225, 
the court said: 

"Without exception, so far as we hâve been able to discover, the courts, 
and, with a single exception, the text-writers, are agreed that altérations 
in a charter which are not 'fundamental,' and are authorized by the Légis- 
lature, may be effectnally accepted by a majority of thé stockholders. By 
a majority of stockholders we understand a majority per capita, when the 
right to vote is per capita, and a majority of stock, where, as in the présent 
instance, each share of stock is entitled to one vote. Altérations which ma- 
terially change the nature and purposes of the corporation are fundamen- 
tal, while those which work no such materlal change are not fundamental. 
« * * 

"The principle upon which thèse cases appear to go is that altérations, 
or, as they are sometimes called, amendments, which do not change the na- 
ture, purpose, or character of a corporation or its enterprise, but which are 
designed to enable the corporation to conduct its authorized business with 
greater facility, more beneflcially, or more wisely, are auxiliary to the orig- 
inal object, and that therefore, when one becomes a stockholder, he imh 
pliedly assents that such altérations or amendment may be made." 
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The case of Wright v. Minn. Life Ins. Co., 193 U. S. 657, on page 
663, 24 Sup. Ct. 549, on page 551 (48 L. Ed. 832), related to amend- 
ments made in the articles of a Minnesota corporation. It was there 
said : 

"There is much discussion in the authoritles as to when a charter amend- 
ment is of that fundamental character that a majority of the members or 
stockholders eannot bind the minority by agreeing to a change in the na- 
ture of the business to bé earried on or the purposes and objeets for whlch 
the corporation was created. Each case dépends upon its ovvn circumstances, 
and how far the right of amendment has been impliedly or expressly re- 
served in the création of corporate rights. It would be unreasonable and 
oppressive to require a member or stockholder to remain in a corporation 
whose fundamental purposes hâve been changed against his will. On the 
other hand, where the right of amendment Is reserved in the statute or 
articles of association, it is because the right to make changes whlch the 
business may require is recognized, and the exercise of the privilège may 
be vested In the controUing body of the corporation. In such cases, where 
there is an exercise of the power in good faith, which does not change the 
essentlal character of the business, but authorizes its extension upon a mod- 
ifled plan, both reason and authority support the corporation in the exer- 
cise of the right." 

What is the real effect of the amendment in question? So far as 
giving a préférence with référence to dividends and the division of 
the property upon dissolution is concerned, it is nothing more than a 
mortgage. The directors of the corporation, without any authority 
from the shareholders, could hâve borrowed $150,000 from the sub- 
scribers and secured it by a mortgage upon the entire assets of the cor- 
poration. That mortgage would hâve created a Hen prior to the ex- 
isting common and preferred stockholders. The only thing which 
the amendment does which could not hâve been donc by a mortgage 
is the taking from the preferred and common stockholders the right to 
vote. 

How can it be said that this amendment materially changed "the na- 
ture and purposes of the corporation or of the enterprise for the prose- 
cution of which it was created"? If it worked no such material 
change, then it was not fundamental. Was it not designed "to enable 
the corporation to conduct its authorized business * * * more 
beneficially" ? If it was, then the stockholders when they became such 
impliedly assented that such amendment might be made. Mower v. 
Staples, 32 Minn. 284, 286, 20 N. W. 225. 

Can it not be said that this was in this case an exercise of the power 
of amendment "in good faith which does not change the essential char- 
acter of the business, but authorizes its extension upon a modified 
plan" ? Wright v. Minn. Mut. Life Ins. Co., 193 U. S. 657, 664, 24 
Sup. Ct. 549, 551 (48 L. Ed. 832). The good faith of the proceedings 
in the case at bar is not questioned. In August, 1910, the Sharood 
Shoe Corporation was in serious financial difficulties. It could not 
meet its maturing paper. The object of the subscription agreement 
was to save it from bankruptcy. $130,000 of cash was paid to it by 
the subscribers for that purpose. General ci^ditors surrendered 
claims against it for over $50,000 and took in lieu thereof shares of 
the first preferred stock. AH of this cash and ail of thèse claims are 
now a total loss, as the assets are not sufficient to pay the creditors in 
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full. That tlie amendment was made with the best of motives is be- 
yond dispute. 

It is undoubtedly true that there are cases in which a majority can- 
not so amend as to deprive one of rights secured by the original ar- 
ticles. Such was the case of Reyes v. The Compania Maritima, 3 
Philippine Rep. 519. There the contract creating the society con- 
tained an article declaring that five named persons should constitute 
the first board of directors; that they should hold office for eight 
years and should each receive as compensation for their services one- 
half of one per cent, of the gross income of the company during that 
time. One year after the organization, a majority of the sharehold- 
ers, under provisions of the Spanish Code of Commerce similar to 
those of the Minnesota Statutes, amended the articles so as to repeal 
the one constituting the first board of directors. It was held that this 
was so far invalid as to two of the named directors who objected there- 
to that they could after the lapse of the eight years recover the stip- 
ulated compensation for their services. But no such case is now pre- 
sented. Hère the only thing done by the amendment which could not 
hâve been done without it was to deprive for a limited time the other 
stockholders of the power to vote. It has been heild that articles may 
be so amended, against the objection of a preferred stockholder, as 
"to change to some extent the relations of the différent security hold- 
ers to each other." Venner v. U. S. Steel Corp. (C. C.) 116 Fed. 1012, 
1014. 

In Berger v. U. S. Steel Corp., 63 N. J. Eq. 809, at page 825, 53 
Atl. 68, at page 74, it was said : 

"It is dlfflcult to perceive how any substantial force can be aceorded to it, 
unless some amendment niay be made which may affect the rights of stock- 
holders inter sese to some extent." 

It is therefore held that the amendment was valid, notwithstanding 
the fact that ail the existing stockholders did not assent to it. 

But even upon the assumption that the amendment was at the time 
it was made unauthorized, there are nevertheless grounds upon which 
the order of the référée must be affirmed. 

Was this first preferred stock absolutely void, or only voidable? 
If it were absolutely void, then it might be said that the élection of the 
new directors was void, because the persons who elected them were 
not stockholders, and that ail of the acts of the new board were void, 
including the resolution putting the corporation into bankruptcy. 

But the petitioner does not claim, as I understand its contention, 
that the stock was absolutely void in the sensé that the corporation 
could under no circumstances bave issued it. It seems to be conceded 
by it that if ail the stockholders, preferred and common, had voted for 
the amendment, it would hâve been legally adopted, and the stock is- 
sued thereunder would bave been valid. As far as the state is con- 
cerned, the amendment did not authorize the corporation to do any- 
thing contrary to the public policy of the state. The contention of 
the petitioner to the contrary, based upon section 2282 of the Minne- 
sota Statutes of 1894, cannot be sustained. That section clearly makes 
those stockholders only liable to whom capital stock had been refund- 
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ed, and then only to the amount so refunded. The amendment made 
no change in the essential nature of the business of the incorporation. 
It related entirely to its internai economy. It concerned a matter in 
which the state had no interest. 

In Toledo, St. Louis & Kansas City R. R. v. Continental Trust Com- 
pany, 95 Fed. 497, on page .S31, 36 C. C. A. 155, on page 189, the Cir- 
cuit Court of Appeals of the Sixth Circuit said: 

"The objection that such a préférence in the property of the conipauy as 
is secured by thls clause Is Illégal and unauthorized by law has beeti aftain 
pressed upon ns. The same question arose in the case of rianilin v. Trust 
Co., 47 TJ. S. App. 422, 24 C. G. A. 271, 78 Fed. 6154. ïhe question was there 
niost ably argued, and was decided upon fuU considération. In that case 
we had under considération the very preferred shares now in question. We 
sald then that: 'Ordinarily, preferred stock is entitled to no préférence over 
common stock in relation to capital. But wlien there is an ex])ress agree- 
ment giving such a préférence, not prohlbited by local law nor tUe charter, 
we see no reason why it Is not a valid contract, as between the corpora- 
tion and such preferred stockholders, and binding upon the conitnon stock- 
holders.' Such an agreement is nothing more than a contract between 
stockholders as to how they shall divide the corporate property and profits, 
and. if not prohlbited, is clearly withln the gênerai powers of such corpora- 
tors. It is difficult to see how such an arrangement is of the slightest con- 
séquence to the public, or to creditors of the corporation. It does not 
wlthdraw the property from the demands of creditors, and provides only 
for the division among those who are the bénéficiai owners of the corporate 
property, after the payment of corporate obligations." 

The theory that this stock vvould be voidable and not void is sup- 
ported by the Minnesota décisions. Oison v. State Bank, 67 Minn. 
267, 268, 69 N. W. 904; Palmer v. Bank of Zumbrota, 72 Minn. 266, 
277, 75 N. W. 380. 

The stock being voidable and not void, who is in a position to at- 
tack its validity? As has been seen, the state bas no interest in the 
matter. 

It is of course apparent that those common and preferred stockhold- 
ers who voted for the amendment cannot attack its validity. 

[4] Can those common and preferred stockholders who did not vote 
for the amendment now assert that the stock issued in pursuance there- 
of is invalid? It is not necessary to décide whether they could by 
proper proceedings hâve enjoined its issuance. They did not do so. 
They allowed the meeting to be held and the amendment to be adopted ; 
tiiey allowed stock to be issued ; they allowed the stockholders to 
elect a new board of directors ; they allowed the new board to man- 
age the afifairs of the companj' for several months, and finally to put 
it into bankruptcy. During ail that time they made no objection to 
the validity of the amendment, and they do not now make any such 
objection. No common or preferred stockholder now asserts that the 
first preferred stock is invalid. Under well-recognized principles of 
law, they bave by their lâches lost the right to make any such claim. 
In the case above cited (Toledo, St. Louis & Kansas City R. R. v. 
Continental Trust Company, 95 Fed. 497, on page 530, 36 C. C. A. 
155, on page 189) the court said : 

"It is true that this is not a question between creditors atid the corpora- 
tion, or stockholders and third parties. But it is a question between holders 
of common and holders of preferred stock. If the common stockholders 
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had an équitable rlght to hâve the lien clause in question stricken out, and 
the contraet declared illégal, they sàould hâve been prompt in thelr appli- 
cation to the corporation, or, if it obtained circulation before knowledge, 
then they should hâve been prompt la their application to the courts for 
relief. Mor. Priv. Corp. § 462; Banigan v. Bard, 134 U. S. 291, 10 Sup. 
et. 565 [33 L. Ed. 932] ; Kent v. Mining Co., 78 N. ï. 159-^187 et seq. ; Tay- 
lor V. Railroad Co. [C. C] 13 Fed. 152. This they should hâve doue, so 
that evil should not fall upon innocent parties who might buy such shares 
in rellance upon this clause. This they did not do, and only complalned 
when the distribution of the company's property was about to occur. The 
évidence of acquiescence and ratification afforded by such inexcusable de- 
lay is an answer to the objection now made to the performance claimed, 
aside from ail other questions we hâve considered." 

In Hallett v. New England Roller-Grate Co. (C. C.) 105 Fed. 217, 
on page 223, Judge Putnam, sitting in the Circuit Court, said : 

"While the plaintiff's ignorance of the statutes of New Hampshire in 
April, 1891, is to be excused as a mistake of fact, he was, nevertheless, 
bound to use some diligence in ascertaining what hls relations were to the 
défendant corporation. Lâches, although not so operative at law as in 
equity, cannot be disregarded when there has been a reasonable possibility 
of a substantlal change in the status durlng a protracted delay. * * * 
So far as It refers to cancellations of stock, it ordinarily is applied with 
référence to the rights of credltors, but in Banigan v. Bard it is laid dowu 
as a universal rule." 

In Synnott v. Cumberland Bldg. Loan Ass'n, 117 Fed. 379, on page 
386, 54 C. C. A. 553, on page 560, the Circuit Court of Appeals of 
the Sixth Circuit said: 

"It will not do to say that no change occurred in the attitude of the Com- 
pany between that action and the flling of the biil. We may take notice 
that the shares in such companies are constantly changlng hands, and new 
shares being Issued at short periods, constituting new séries of stock. It 
may well be presumed that the elimiination of the spécial powers of this 
common stock by the apparent consent of the stockholders would be an im- 
portant factor in ail the future issues of new stock and sales of old. Mrs. 
Synnott should hâve actlvely repudlated what was apparently doue for her. 
Until she did so, every one had a right to suppose that she had agreed to 
permit her shares to stand upon a plane of equality with other prepaid 
shares of what is called installment stock, and to act upon that theory." 

In no one of thèse cases were the rights 6i creditors in question. 
See, also, Banigan v. Bard, 134 U. S. 291, 10 Sup. Ct. 565, 33 h. Ed. 
932. 

[5, 6] It remains to consider whether the first preferred stock- 
holders themselves can, under the circumstances of this case, attack 
the validity of the stock issued to them. 

It is said in the pétition that they contracted for stock which should 
hâve the rights mentioned in the subscription agreement. 

It is difficult to see why they hâve not secured exactly those rights, 
and why, if the corporation were now a going concern, they would 
not hâve them. As has been seen, the state cannot deprive them of 
thèse rights. The âssenting preferred and common stockholders can- 
not do so. The nonassenting common and preferred stockholders can- 
not. In fact, there is no one who can. They are as secure in their 
rights as they would hâve been if the amendment had been adopted 
by a unanimous vote of ail the existing stockholders. 
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It may be further said that, under a proper construction of the sub- 
scription agreement, they secured exactly what they bargained for. 
That agreement provided that the articles "shall be amended so as to 
provide" for this stock. It further provided that "and it is agreed 
between the undersigned that when said articles hâve been so 
amended" they will take the stock. The contract did not say that the 
stock should be issued when the articles were amended by a unani- 
mous vote of the existing stockholders. The petitioner claims in ef- 
fect that the agreement should be amended by inserting those words. 
There is no évidence that any représentations were made by any one 
that the amendment should be adopted by a unanimous vote. No one 
testified that when he signed the agreement he believed that such a 
vote was necessary to the validity of the issue. The language used in 
the agreement leaves no doubt but that there was contemplated such 
an amendment as the Minnesota statutes provided for when articles 
of incorporation are changed. As has been seen, thèse statutes did not 
require a unanimous vote. If the claim that the petitioner now makes 
be true, that a unanimous vote was required, the most that can be 
claimed is that the contract was signed by the subscribers under a 
mistake of law. Such mistake furnishes no ground for rescission. 
In Upton V. Tribilcock, 91 U. S. 45, on page 49 (23 h. Ed. 203) the 
court said: 

"There was hère no error, mistake, or misrepresentatlon of any fact. The 
défendant made the subscriptlon he intended to niake, and recelved the cer- 
tifieate he had stipulated for ; and, as there Is no évidence to the contrary, 
it is to be presumed that good lawyers advised as was stated. But, in law, 
the défendant Incurred a larger liability than he anticlpated." 

And again on page SI of 91 U. S. (23 L. Ed. 203) : 

"A statement that the Insurance company had consulted with good lawyers, 
and that their opinion was as stated, should bave been clear proof to the 
défendant that a représentation of the law was a matter of opinion only." 

There is another ground on which the petitioner's right to rescind 
must be denied. In Chubb v. Upton, 95 U. S. 665, on page 667 (24 
L. Ed. 523), the court said: 

"It is settled by the décisions of the courts of the United States and by 
the décision of many of the state courts that one who contracts with an act- 
ing corporation cannot défend himeelf against a claim on such contract, in 
a suit by the corporation, by alleging the irregularlty of its organization. 
This was settled more than half a century since in the courts of the state 
of New York, and has recently been affirmed in this court. Dutchess Cot- 
ton Manufacturing Co. v. Davis, 14 Johns. (N. Y.) 238 [7 Am. Dec. 459]; 
Sanger v. Upton, 91 U. S. 56 [23 L. Ed. 220]; Upton v. Tribilcock, 91 U. 
S. 45 [23 L. Ed. 203] ; Buffalo & Allegheny Railroad Co. v. Cary, 20 N. Y. 
75; Bissell v. Michigan Southern Railroad Co., 22 N. Y. 258. 

"The same princlple applies to the case of a subscriptlon to the capital 
stock in an organization which has attempted irregularly to create itself 
into a corporation, and has acted as such. Methodist Episcopal Church v. 
Plckett, 19 N. Y. 482; Upton v. Hansbrongh, 3 Biss. 417 [Fed. Cas. No. 16,- 
SOl]. 

"The rule applies to increasing the stock of a corporation when the ques- 
tion arises upon paying a subscriptlon for stock forming a part of such in- 
crease. The duty and the necessity of performing the contract of subscrip- 
tlon are the same as in the case of an original stockholder." 
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In addition to ail this, it appears that the petitioner vvas guilty 
of lâches. The books of the corporation were open to its inspection, 
and it could at once havë âscertained whether the vote adopting this 
amendment was unanimous or not. It made no such examination. 
The stockholders created by that amendment took jDOssession of the 
corporation, élected their own board of directors, and managed the 
corporation until they put it into bankruptcy. It is how toc late for 
them to say that they did not know that the issue was invalid. 

A case rnuch stronger than this muSt be made before the petitioner 
will be alldwed "to lay aside the garb of a stockholder and on one 
prétense or another to assume the rôle of a creditor." 

The resuit hère reached has been arrived at without considering at 
ail the point made by the trustée, that as to certain creditors the peti- 
tioner is' estopped frorn now assertiUg the invajidity of his stock. 

The order of the référée is affirmed. 



STEVENSON v. ILLINOIS CENT. R. CO. et al. 
(Circuit Court, W. D. Kentueliy. Deceiuber 0, 1911.) 

1. Removal of Causes (§ 92*) — Pkoceedinqs— Filing Pétition and Bond in 

State Court— Filing Tbahscript in United States Court. 

Wliere a pétition and bond for the removal of a cause js presented to 
a State court and the bond approved but the pétition overruled, where- 
upon a transcript of the record is iiled and the case docketed in the 
fédéral Circuit Court, the removal is complète notwithstanding the ac- 
tion of the State court, unless the averments of the pétition for removal, 
assumlng them to be true and taken In connection with the otlier parts 
of the record, showed a nonremovable case. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 190; 
Dec. Dig. § 92.*] 

2. Removal of Causes (§ 49*) — Sepabable Controversy— Joinder of Cor- 

poration AND Servants. 

Where plaintifC in good falth has elected to sue .lointly in tort a foreigu 
corporation and Its citizen servants, whose misconduct caused the In- 
jury eomplained of, such joinder does not présent a separable contro- 
versy between plalntiflî and the corporation whieh is removable as to the 
nonresident défendant, without regard to the eitizenship of the résidents. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ O.j- 
99 ; Dec. Dig. § 49.* 

Separable controversy, ground for removal of cause, see notes to 
Robblns V. Ellenbogeu, 18 C. C. A. 86; Meclœ v. Valleytown Minerai Co., 
35 C. C. A. 155 ; Pollitz v. Wabash R. Co., 100 C. C. A. 4.] 

3. Removai, of Causes (§ 107*) — Fraudulent Joinder of Parties to Pb - 

VENT — BUHDEN of PROOF. 

Where a pétition for removal stated sufficient grounds and charged a 
fraudulent joinder of résident défendants to prevent a removal by a 
nonresident défendant, and issue was joined thereon, the burden of prov- 
ing fraudulent joinder was on the removing défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 230; 
Dec. Dig. § 107.* 

Fraudulent joinder of parties to prevent removal, see note to Otïnor 
V. Chicago & E. R. Co., 78 C. 0. A. 362.] 

♦For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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4. Kemoval op Causes (§ 107*) — Fraudulent Joindee of Parties to Pbe- 

VENT — DETEEMINATION. 

Where résident servants of a noncitizen railroad corporation are jolned 
In a suit to recover damages for an alleged joint tort, and tlie com- 
plalnt States a joint cause of action against ail the défendants and 
the corporation seeks to remove the cause to the fédéral court and al- 
lèges fraudulent joinder, the question of plaintiflf's fraudulent intent 
cannot be determined from the fact that, on the trial of such Issue in 
the fédéral court, no cause of action is found to exist against any de- 
fendant, résident or nonresldent; the case being one in which the nég- 
ligence of the corporation can be established on] y by proof of the nég- 
ligence of the servants alleged to hâve been fraudulently joined. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 227; 
Dec. Dig. i 107.*] 

At Law. Action by Charles W. Stevenson, by his statutory guard- 
ian, John T. Stevenson, against the Illinois Central Railroad Company 
and others. On motion to remand. Granted. 

O'Doherty & Yonts, for plaintiff. 

Trabue, Doolan & Cox and L. A. Faurest, for défendants. 

EVANS, District Judge. The plaintiff, Charles William Stevenson, 
a citizen of Kentucky, and an infant suing by his statutory guardian, 
John T. Stevenson, brought this action in the Grayson circuit court 
(which we shall call the state court), and, after stating in his pétition 
that the défendant Illinois Central Railroad Company (hereinafter 
called the Railroad Company) was a corporation operating a railroad 
in Jefferson county, Ky., and that one of its tracks extended across the 
Seventh street road to the Avery plow plant, a short distance south of 
the limits of the city of Louisville, made averments as follows : 

"Plaintiff says that on the 19th day of February, 1910, the said Illinois 
Central Railroad Company and the said Charles Pendleton and Joseph War- 
ren so In charge of and operating said switch engine and cars did by their 
Joint concurrent wrongful act and négligence, and by the concurring nég- 
ligence of other agents of said Illinois Central Railroad Company in its serv- 
ice and under its control, vvrongfuUy and negligently créa te and place a 
dangerous obstruction and emibankment of snow and ice on the south side 
of tiie said railroad track or switch and on and across said Seventh Street 
road, a public highvvay of said Jefferson county as aforesaid ; that said 
snow and ice were by the défendants and by other agents and servants of 
said Illinois Central Railroad Company removed from its tracks on said 
public highway, and by their concurrent négligence, wrongful and unlawful 
acts embanked across said public road on the south side of said track, and 
created a dangerous obstruction thereon, liable to cause persons using said 
highway to fall upon said railroad track and under passing trains, but tlic 
dangerous nature thereof was at the time unknown to this plaintiff, and 
was known to défendants, or could hâve been known to them, and to each 
of them, by the exercise of ordinary care. 

"Plaintiff says that on the said IDth. day of February, 1910, he, said 
Charles William Stevenson, was walking along the said Seventh Street road 
on his way to the city of Louisville; that there was a deep snow at the 
tùne on said road; that as he approached the railroad track or switch of 
the défendant le said Illinois Central Railroad Company where it crosses 
said public road an engine and some freight cars of said défendant Com- 
pany in charge of the défendants Charles Pendleton and Joseph Warren 
were passing westwardly upon said track, and across said public road ; that 
affiant stopped upon the said highway three or four feet from said train to 

*FoT other cases see same tapie & { numbeb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexe* 
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allow it to pass, and that, as he did so, the snow and Ice, wMch thé dé- 
fendants had wrongfully and negligently placed on said highway, gave way 
under plaintifE's feet, and he was thereby, by and through tlie concurrent 
négligence and wrongful aets of the défendants, preclpltated forward to- 
wards the moving cars and caused to fall. 

"Plaintiff says that to save himself from Injury, If possible, he grabbed at 
and succeeded In catehlng hold of some part of the appllances of one of 
said cars ; that he held to the samie, and was pulled from sald point a dis- 
tance of about 70 feet, when hls rlght leg was caught and run over by the 
wheei or wheels of one of sald cars. 

"Plalptlff says that as soon as he fell, and was precipitated towards said 
train, as hereln set out, he and others, who wltnessed hls péril, yelled to 
those in charge of sald train and engine, the défendants Charles Pendleton 
and Joseph Warren, to stop said train, and loud enough to be heard by them 
and each of them, and In time to hâve enabled said Pendleton and War- 
ren, by the exercise of ordinary care, to hâve stopped the movement of said 
train In time to avoid injurlng the plalntifiC; but plaintiff says that défend- 
ant and Its sald agents, said Pendleton and Warren, wrongfully and neg- 
ligently kept up the movement of said train untll the wheels of said car 
ran over plaintiff 's leg as hereln set out. 

"Plaintiff says that, by reason of the wrongs and Injuries hereln comr 
plalned of, he suffered the loss of his right leg, which had to be amputa ted 
to save his life; that he suffered great pain and agony, both mental and 
physlcal, and permanent disflgurement, and permanent réduction of his pow- 
er to earn money, and that he has been thereby damaged in the sum of thir- 
ty thousand dollars (.$30,000.00). 

"PlahitifC says that the wrongs and injuries herein complained of were 
caused and brought upon him by the concurrent wrongful acts and négli- 
gence of the défendants, and each of them, and by the concurrent négligence 
of other agents aud servants of the défendant, the Illinois Central Eailroad 
Company." 

The Raiiroad Company, showing itself to be a citizen of the state 
of lUinois, under the laws of which it was incorpôrated, filed in the 
state court a pétition for the removal of the action to this court and 
also a bond, the stipulations of which conform to the requirements of 
the statute. 

[ 1 ] The state court approved the bond, but overruled the motion to 
remove the action. The raiiroad company filed a transcript of the 
record, and thereupon the case was docketed hère. In many instances 
the Suprême Court has held that the removal under such circumstances 
was complète notwithstanding the actiçn of the state court, unless the 
averments of the pétition for removal, assuming them to be true and 
taken in connection with the other parts of the record, showed a case 
which was not removable under the statutes. Marshall v. Holmes, 
141 U. S. 595, 12 Sup. Ct. 62, 35 L. Ed. 870; Chesapeake & Ohio R. 
R. Co. V. McCabe, 213 U. S. 216, 217, 29 Sup. Ct. 430, 53. L. Ed. 
765 ; Traction Company v. Mininç Companies, 196 U. S. 239, 244, 25 
Sup. Ct. 251, 49 L. Ed. 462. The subject is also very clearly dis- 
cussed in the cases of Donovan v. Wells Fargo & Co., 169 Fed. 363, 
94 C. C. A. 609, 22 L. R. A. (N. S.) 1250, and McAlister v. C. & O. R. 
R. Co., 157 Fed. 740, 85 C. C. A. 316. 

Shortly stated, the grounds alleged for the removal were, first, that 
there was disclosed by the plaintiff's pétition a separable controversy 
between the plaintiff and the Raiiroad Company which could be fully 
determined without the présence of the défendants Charles Pendleton 
and Joseph Warren (both of whom are citizens of Kentucky and whom 
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we shall call the résident défendants) as parties to the action; and, 
second, that the two last-named défendants were fraudulently joined 
as such for the sole purpose of preventing a removal of the case to this 
court. 

[2] So far as the claim to remove is based upon the single ground 
of separable controversy arising in this action against an employer 
and two of its employés and against ail of whom acts of joint négli- 
gence are averred, we need only ref er to the cases of Alabama South- 
ern Ry. V. Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, 
and Cincinnati, etc., Ry. Co. v. Bohon, 200 U. S. 221, 26 Sup. Ct. 166, 
50 L. Ed. 448, which overruled upon this point what were once fa- 
miliarly known in this circuit as the Warax and Hukill Cases, 72 Fed. 
637 and 745. 

But for reasons soon to appear more elaborate treatment may be 
given the other ground alleged for the removal sought. The Railroad 
Company states that ground in its pétition for a removal in this lan- 
guage, namely: 

"Your petltioner further states that notwithstanding tbe controversy herein 
is between the sald plaintiff and your petltioner, and that your petltioner's 
codefendants are not necessary parties, and that neither of them is a necessa- 
ry party to the détermination of said controversy or of this action or of any 
controversy therein, the said plaintlfC, through hls said guardian, has in his pé- 
tition, nevertheless, united with your petltioner as its codefendants Charles 
Pendleton, who was at the tlme of the plaintiiï's said injury your petltion- 
er's englne foreinan, and Joseph Warren, who then was your petltioner's 
engineer, and both of whom, sald Pendleton and Warren, were at the com- 
mencement of this action citizens of the state of Kentucky, and were when 
the said plaintiff was Injured upon the sald engine In the exercise and dis- 
charge of their duties to your petltioner, and that neither of them placed 
ice or snow or any obstruction or embankment or dangerous obstruction or 
embankment on or across the Seventh Street road mentioned in the péti- 
tion, and that this was well known to the infant plaintiff and hls guardian 
aforesaid when they made the allégations contalned in the pétition. And 
your petltioner further states that it is not true that snow and Ice placed 
by your petltioner's codefendants or either of them on or across Seventh 
Street road gave way under plaintiff's feet or that he was thereby precip- 
Itated toward the movlng cars of your petltioner or caused to fall ; nor is 
It true that, to save himself, he grabbed at or succeeded in catching hold 
of one of the appliances of said cars, and that, when said allégations were 
made in plaintiff's said pétition, plaintlfC and sald guardian well knew that 
they were not true ; nor is it true that said infant plaintiff or other per- 
sons witnesslng hls péril yelled to your petltioner's codefendants or either 
of them, or yelled loud enough to hâve been heard by themi or either of 
them, or to hâve enabled themi or either of them by the exercise of ordl- 
nary care to hâve stopped the train in tlme to avoid Injuring the plain- 
tiff; nor that they or either of them wrongfully or negllgently kept up the 
movement of said train until the wheels of said car ran over the plaintiff's 
leg as alleged in the pétition. And your petltioner states that said infant 
plaintiff and sald guardian, when they made the allégations aforesaid in 
their said pétition, well knew that they were not, and that none of them' 
was, true, and that they dld not expect to prove or establish them or any 
of them upon the trial of this case, but made ail the sald allégations for the 
purpose and solely for the purpose of stating upon the face of their péti- 
tion, regardless of the facts and the truth, such case as could not be re- 
moved by your petltioner to the United States Circuit Court for the West- 
ern District of Kentucky, and made such allégations and ail of them in 
fraud of the jurisdletlon of sald United States Circuit Court. 

"ïour petltioner further states that hls codefendants were at the tlme the 
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infant plaliitiff received the injuries mentioned In liis pétition In ctiargé and 
opération of your petitloner's engine and a eut of freight cars upon your 
petitioner's railroad crossing tlie Seventli Street road mentioned in the pé- 
tition, and that tlie infaut plalntifC and liis companion approached the sald 
railroad on the sald Seventh Street road desiring and intending to catcli 
your petitioner's eut of cars and to ride thereupon from sald Seventh Street 
road to the plant of the North Vernon Lumber Company, about three-quar- 
ters of a mile distant, and that m furtherance of sald désire and design 
of said infant plaintlff, and without notice to your petltioner or its code- 
fendants or elther of them, he, sald infant plaintlff, grabbed one of your 
Iietltloner's cars whlle It was in motion as, and when, it crossed the Sev- 
enth Street road, and was dragged until he fell therefrom and received the 
injuries eomplalned of, or such of said injuries as were actually received, 
without any fault ou the part of your petltioner or Its codefendants, ail of 
which was known at the time the said plaintlff and hls guardlan made the 
allégations contained In hls pétition aforesaid, and that your petitioner's 
codefendants were jolued nnd ail allégations coucerning them made in fraud 
of the jurlsdlctlon of the United States court aforesaid and to deprive your 
petltioner of the rlght granted by the Constitution and laws of the T'nlted 
States to remove thls action to the United States Circuit Court aforesaid." 

[3] The plaintlff has moved the court to remand the action, and 
by an answer filed has denied the averments of the pétition for a re- 
moval. Upon the issues of fact thus formed the défendant Railroad 
Company had the onus, and much testimony was heard by the court, 
most of which bore upon the merits of the case as well as upon the 
gTounds alleged for its removal to this court. It is obvious, however, 
that this must always be the case, for, unless the gênerai facts con- 
nected with the happening of the events out of which the cause of ac- 
tion arose are shown, the issues made upon the pétition for removal 
cannot be intelligently detennined. 

The court from the testimony finds the facts applicable to the right 
of removal to be as f ollows : That the plaintlff was a young man about 
19 years of âge at the time of the accident; that about 11 o'clock in 
the daytime on February 19, 1910, he approached to within about 
three feet of a plainly to be seen moving train on the track of the 
Railroad Company at the crossing of the highway known as the Sev- 
enth Street road; that he slipped upon the snow that had been very 
recently removed by other servants of the Railroad Company from 
the railroad track and piled up on the highway to a helght of about 
18 inches near the track, and which snow so piled was plainly to be 
seen by him ; that when he, in this situation, slipped and fell he was 
so close to one of the cars in the train that in the act of falling one of 
hls hands "grabbed" a handhold on the slde of the car, by which 
means he was pulled along with the train until he struck a post stand- 
ing near the track, whereby he was thrown under the car which stop- 
ped so soon thereafter that one of its wheels rested upon plaintlff' s 
leg, causing the ultimate loss of a part of that limb; that while he 
cried out after he had gotten hls hold upon the car, as dld other per- 
sons not connected with the railroad who saw the situation, it was not 
possible to stop the train soon enough after those in charge of it saw 
the danger or learned of It to avoid the injury to plaintlff; that it 
tnus appeared that it was hls own négligence or contributory négli- 
gence in approaching too near to a plainly visible moving train, and 
in getting on a plainly visible pile of snow lying very close to the track, 



STEVENSON V. ILLINOIS CENT. R. CD. 961 

that brought the calatnity upon plaintifif; that the injury to him would 
not hâve occurred but for thèse négligent acts of his ovvn ; that thèse 
facts were perfectly well known to him when he brought this action, 
but that he shut his eyes to them. The court further finds under thèse 
circumstances the fact to be that plaintiff had no just claim to recover 
against the résident défendants, that he must hâve known that his 
claim against them was fictitious, and that he nevertheless joined them 
as défendants without expecting to recover from them, but with the 
intent to prevent a removal of the case to this court by the Railroad 
Company. The joinder of the résident défendants with the Railroad 
Company under thèse circumstances must be regarded as, in fact, a 
f raudulent attempt upon a fictitious claim to prevent a removal of the 
case, and not as an effort made in good faith to recover against them. 

[4] In view of the case presently to be mentioned, we hâve not 
based the foregoing fîndings upon it, but we could not fail to note the 
otherwise very suggestive circumstance that, though in the pétition 
for removal the Railroad Company made the distinct charge that the 
plaintifï's sole intent in joining the résident défendants was to pre- 
vent a removal, yet the plaintiff and his father, who is also a plain- 
tiff in the pétition, were each silent about a matter presumably better 
known to them than to anybody else, namely, the real intent with 
wdiich the joinder was made. The father did not testify, but the son 
did, and made no statement upon this phase of the case. 

The Suprême Court said in Wecker v. National Enameling Ce, 
204 U. S. 185, 186, 27 Sup. Ct. 188, 51 L. Ed. 430, that: 

"Whlle the plaintiff, in good faith, may proceed in the state courts upon 
a cause of action which he allèges to be joint, it is equally true that the 
fédéral courts should not sanction déviées Intended to prevent a removal to 
a fédéral court where one has that right, and should be equally vigilant to 
proteet the right to proceed in the fédéral court as to permit the state 
courts, in proper cases, to retaln their own jurisdlction." 

Assuming the question in such cases to be whether the allégations 
of the piaintiff's pétition which give the right to a joint action in the 
state court were falsely and fictitiously made without the intention 
or expectation of proving them, but with the sole purpose of avoiding 
fédéral jurisdiction, it has heretofore been the practice to hear tes- 
timony thereon. And in this connection it may be well to note as an 
illustrative circumstance that the Court of Appeals of Kentucky in 
Chiles V. Drake, 2 Metc. 149, 74 Am. Dec. 406, stated an established 
gênerai rule of pleading in that state in this language: 

"In actions for Personal Injuries resulting from négligence, it has always 
been regarded as sufficient for the plaintiff to allège, in gênerai terms, that 
the injury comi)lained of was occasioned by the carelessness and négligence 
of the défendant. He has not been requlred to state the circumstiuiees v^-ith 
which the Infliction of the injury was accompanied in order to show that it 
had been occasioned by négligence. An allégation of the extent of the In- 
jury, and of the manuer in which it was inflicted, has been always regard- 
ed as sufficient." 

From this it is obvions that it was not necessary in this case for the 
plaintiff in his pétition against the employer to state the particulars 
of the alleged négligence of its servants, nor to join with a great 
192 F.— 61 
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corporation îts almost inevitably indigent employés as its codefendants 
in a suit where it is primarily liable. The plaintiff, however, had the 
technical right to join whom he pleased as défendants, but the state- 
ment of the acts of individual employés who are citizens of Kentucky 
exposed the plaintiff to the charge made in this case that he did so 
with intent to prevent a removal, especially as it might well be ex- 
pected to turn out that there was not the slightest anticipation of ever 
getting a dollar from them. It might well be as matter of fact that 
the plaintiff by preventing a removal might thus avoid the opération 
of rules well established in the fédéral jurisprudence in respect to 
assumed risks, nonliability for the négligence of fellow servants, con- 
tributory negHgence, and the like, should the principles of fédéral 
jurisprudence in thèse respects differ from those of a state. At ail 
events, in many cases an inquiry into the motive of the plaintiff in 
joining local défendants with a nonresident défendant has been sus- 
tained. See for examples the cases of Wecker v. National Enameling 
Ce, 204 U. S. 176, 184, 186, 27 Sup. Ct. 184, 51 L. Ed. 430; HukiU 
V. Railroad Co. (C. C.) 72 Fed. 745; Diday v. New York, etc., R. R. 
Co. (C. C.) 107 Fed. 56/'; Arrowsmith v. Nashville, etc., R. R. Co. 
(C. C.) '57 Fed. 169; and Gustafson v. Chicago, etc., Ry. Co. (C. C.) 
128 Fed. 87. Heretofore those courts which came most closely to the 
hearing of the testimony upon questions of this character, and who 
were well acquainted with actual local situations, were accustomed to 
regard certain things as badges of a fraudulent intent to prevent a 
removal, and in many cases the charge that such intent existed seems 
to hâve been established without difficulty. But since the décision 
by the Circuit Court of Appeals of this circuit of the case of Fannie 
Enos, Administratrik of Chas. T. Enos, Deceased, v. Kentucky Dis- 
tilleries & Warehouse Co. and Others (G. C. A.) 189 Fed. 342, such 
a resuit appears no longer to be possible where the plaintiff 's pétition 
or déclaration on its face states a cause of action against résident 
défendants as well as against their nonresident employer. However 
false and fraudulent such statements (not as to constitutional or stat- 
utory rjghts, but as to joint négligence) might, in fact, be, proof of 
their character in this respect cannot now effectively be made. In- 
deed, if a cause of action be formally stated against résident défend- 
ants who are joined with a défendant who is a citizen elsewhere, we 
cannot, in this circuit, regard the motive of the plaintiff as any longer 
open to question. In such cases the attitude of the plaintiff must be 
regarded as invulnérable per se, and as not open to attack because (as 
there held) to say that the résident défendants were fraudulently 
joined is to say that the suit was fraudulently brought against the re- 
moving défendant as well. We say this because in the Enos Case 
the Circuit Court of Appeals, after stating its view of the facts, which 
somewhat differed from that of the trial court, expHcitly said: 

"From thèse facts It Is apparent that, if the dlstlllery Company and JuU- 
us Kessler & Co. were liable for decedent's injuries, it is because of tbe 
négligent acts of O'Hearn and Blttner, one or both. In other words, if 
neither of them was négligent, défendants would not be liable ; and, if ei- 
ther were properly joined, the case was not removable. According to the 
settled law in Kentucky, the servant whose négligent act créâtes the Uabili- 
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ty of the corporation may as a matter of rlght be Jolned as défendants wlth 
the corporation. Cincinnati & T. P. Ry. Co. v. Bolion, 200 U.. S. 221, 223 
[26 Sup. Ot. 166, 50 L. Ed. 448] ; WInston's Adm'r v. Illinois Central E. R. 
Ce, 111 Ky. 954, 957 [65 S. W. 13, 55 L. B. A. 603]. To assert, therefore, that 
O'Hearn and Bittner were not llable for the decedent's Injuries Is but an- 
other way of asserting that neither the distlUery company nor Kessler & 
Co. were llable. Indeed, the Circuit Court in denylng the motion to remand 
practlcally found that plaintiff was affirmatively shown to hâve no cause of 
action agalnst any of the défendants. The assertion of fraudulent joinder 
of O'Hearn and Bittner necessarlly Involves the proposition that the cause 
of action agalnst even the résident défendants was fraudulently asserted. 
But the rule M'hlch permits a removal to the fédéral court in case of the 
fraudulent joinder of défendants whose présence destroys diverslty of cltl- 
zenship cannot be carried to the extent of permittlng such fraudulent joinder 
to be inferred from the fact only that no cause of action is found to ex- 
Ist agalnst any défendant, résident or nonresident, or of permitting remov- 
al In a case where the négligence of the corporate défendant can be made 
out by proof of négligence of the servant allegéd to be fraudulently jolned, 
but agalnst virhom a cause of action Is stated." 

And after quoting from the opinions of the Suprême Court in the 
Sheegog and Willard Cases, presently to be specifically named, and 
expressing its agreement with the Circuit Court that on its face the 
plaintiff's pétition stated a cause of action, the Circuit Court of Ap- 
peals said : 

"We are therefore constrained to hold that, under the undisputed facts 
of the case, Bittner and O'Hearn were, as matter of Ioao, properly joined, 
and thus the allégations of fraudulent joinder as to those défendants were 
not sustalned." (Italics ours.) 

The force of this unmistakable language becomes the more appar- 
ent, at least in this district, from the fact that the trial court had sus- 
tained its jurisdiction upon the ground that in its opinion the testi- 
mony heard on the motion to remand showed that the plaintiff had 
no real cause of action nor any possible right to recover against the 
résident défendants in that suit, inasrauch as it thought, among other 
things, that it was made plain by the testimony, first, that the décèdent 
came to his death, not by the négligence of the défendants, but by 
reason of his own négligence in not avoiding an obvious danger, and 
under circumstances where he had assumed the ordinary risks of his 
vocation ; and, second, that the plaintiff (the mother of the deceased) 
knew those facts or could hâve known them if she had made inquiry, 
instead of shutting her eyes. The trial court in its opinion in that 
connection had pointed out that the Suprême Court in Wecker v. 
National Enameling Co., 204 U. S. 185, 27 Sup. Ct. 188, 51 L. Ed. 
430, had said that "in cases where the direct issue of fraud is in- 
volved knowledge may be imputed where one willfully closes his eyes 
to information within his reach." The fraud alleged in the Fnos Case 
had respect to the joinder of local défendants, and Mrs. Enos had 
closed her eyes. 

The trial court in its opinion had said: 

"We think that the plaintiff has no right to recover against O'Hearn and 
Bittner ; that, unless she shut her eyes, she must hâve known it ; that she 
had no right to shut her eyfâ, and that she did not testify and show her 
motive or négative the presumptlons fairly to be drawn from the testimony, 
tLud from a fallure on her part to contradlct it, aud to state the exact mo< 
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tives operating upon ber in tjis^king the eitiaens of Kentucky dofeniîftnts; 
wfi naay fairlyndiay. our çpnclusions. Much, expérience in passiug upon 
siiiiilar issues i-s o( sopie Value, as the court tliinks, and we conchide that 
the testlnjpn5'i çiiypovts.'theas'eriBents of the pétition, for remoyal as to ail of 
the citizens of;;Keptucky:." : ,, 

, It thei;efQfe;:0verTuled, thei.rntJtion to remand, Some months later, 
whenthe casewas tried on the nierits as between the plaintiiï and the 
remoVing défèndahts', the trial 'court, in charging the. jury, said: ' 

, ."The court tjiini^?: ;that .no! aetionable négligence has heen .shown by the 
tefitimony against «ifl^er of the foJlowing defeudants, namely. Kentucky Dis- 
tilleries & Wareiiouse Company,. Julius Kessler & Co., .Tulius Kessler, and 
Kaymond G. Shipman. The court tliinks that, if any négligence caused the 
deatb.of Charles, Thouias Enos, it was either. that of.bls fellow servants or 
his .OAVn. in elther of , which contingencies, upon established principles of law, 
the,..plainti£E is not. entitled to .çecover. Besides, any risks incident to,;ttie 
work :ln^ which plain,tJfE's intestate, was engaged in defendant's warehouse 
so far as thls case calls for tiroir considération were such as were obvions, 
and also such as were assumed by the décèdent, as an experieiiced work- 
man, when he went into the defendant's emiJloyroent." 

The Circuit Court of Appéals had before it the whole record, alike 
upon' the motion to remand and upon the final hearing, including the 
opinion and charge ref êrred to. One part of the record bearing tipon 
the one question was likely to reflect upon the other, though very 
différent issues were under considération at the respective times, for, 
while on the motion to remand only the f^audulent intent of the plain- 
tiff in joining the local défendants was investigated or decided, at the 
final trial the merits of the controversy were heard and determined 
as between the plaintiff and the nonresident défendant. See Kansas 
City, etc., Ry. Co. v. Herman, 187 U. S. 69, 23 Sup. Ct. 24, 47 L. 
Ed. 76. Iii considering thë questions which arose on the motion to 
remand, the Circuit Court of Appeals apparently attached no im- 
portance to testimony tending to show manifest négligence or con- 
tributory négligence upon the part of Enos, and none to the proposi- 
tion that there could, in the légal sensé, be a fraudulent joinder of 
local défendants to affect that phase of the case. It, in substance, 
held, as we view it, that, if only a cause of action be stated by the 
plaintiff, his case is inaccessible to any. considérations of that char- 
acter. Nor did the court àppear to give any importance to the fact 
that the plaintiff in that case shut her eyes to the real facts in select- 
ing the persons ' she would sué. And, commenting upon plaintiff' s 
failure to testify on the héaring of the motion to remand, the court 
said that it was "unnecessary to consider the probative effect of plain- 
tiff "s failure to testify to her good faith in joining the résident de- 
fendants." The charge of fraud in that connection, and the facts 
supposed to show it, had. been very explicitly stated in the pétition 
for rémoVal, and the plaintiff had closèd her mouth as well as her 
eyes. Apparently regarding thèse things as negligible quantities, the 
Circuit Court of Appeals used the language we hâve quoted from its 
opinion^âhguage which thé facts we hâve stated appear greatly to 
emphasi?e. 

It is insisted that the facts in the Enos Case essentially differ m 
ail substantial respects from those in the Sheegog and Willard Cases. 
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That is quite true. In those two cases it appeared that the laws of 
Illinois and Kentucky, respectively, upon grounds of public policy, 
expressly made a lessor corporation jointly liable with its lessee for 
injuries incurred in the opération, use, or enjoyment of the property 
leased. In neither case was there any dispute that the lease had 
actually been made. Consequently the joint liabiHty of lessor and 
lessee was incontrovertibly ascertained in advance, and was as fixed 
as if both had jointly contractée! in writing to that effect. It there- 
fore followed that, if one of them was joined fraudulently, so was the 
other, inasmuch as both were equally liable by reason of the law and 
the lease. Manifestly there was nothing of that sort in the Enos Case. 
Nevertheless the Circuit Court of Appeals, in deciding that case, ex- 
pressly did so upon the authority of the Sheegog and Willard Cases. 
In the Enos Case the joint liability depended alone upon the truth of 
the assertion by the plaintifï of the extraneous and issuable allégation 
of joint négligence. If in any case joint négligence is in good faith 
assertedy and if in like good faith relief be claimed thereon in the plain- 
tiff's pétition, then in récent years there had been no dispute that the 
joinder of résident with nonresident défendants was efficient to pre- 
vent a removal. But if the allégation of négligence made against the 
résident défendant be untrue in fact, if with knowledge of its untruth 
that allégation is nevertheless made by the plaintiff with no expecta- 
tion of proving it, but with the intent upon his part to prevent a re- 
moval, it bas always heretofore been held in this circuit that there was 
a plain and manifest fraud which should not deprive the nonresident 
défendant of the right to remove the case. The Circuit Court of Ap- 
peals in the Enos Case, however, did not so hold, and we must con- 
clude that it declined to do so because of the rulings of the Suprême 
Court in the Sheegog and Willard Cases, which the Circuit Court of 
Appeals apparently regarded as having, at least in efïect, overruled 
Wecker v. National Enameling Co., to say nothing of the Warax and 
Hukill Cases, which, upon this proposition, had theretofore never been 
overturned. 

There would seem to be two opposing théories or principles per- 
vading the decided cases. The first is that, if the plaintiff (who may 
lawfully join whom he pleases) states a cause of action for injuries 
inflicted by négligence against a résident défendant whom he joins 
with a nonresident défendant, then he must be taken at his word 
without further question when a pétition by a nonresident défendant 
for a removal comes under considération, even if what the plaintiff has 
said as to the négligence of the résident défendant were to his knowl- 
edge false and made for the sole purpose of preventing a removal of 
the case. The second is that the nonresident défendant may look 
behind the statements made by the plaintiff against the résident de- 
fendant, and if those statements be in fact false, and if the plaintiff 
when he made them knew them to be false, but nevertheless asserted 
them in his pleading in order to prevent an exercise by the nonresi- 
dent défendant of his lawful right to remove, then the plaintiff under 
such a State of fact who knowingly makes a false and fictitious claim 
against the résident défendants should be regarded as intentionally 
perpetrating a fraud upon the jurisdiction of the court and upon the 
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nonresiderit défendant, by means of which it was intended to prevent a 
removal, and the courts should be astute to prevent the success of such 
fraudulent movements, and should not permit a nonresident défendant 
to be cheated out of a substantial right by a mère trick of pleading. 
The first of thèse théories seems to be the one which was pronounced 
Sound by the Circuit Court of Appeals of this circuit in the Enos Case 
,upon its interprétation of the rulings of the Suprême Court of the 
United States in Illinois Central R. R. Co. v. Sheegog, 215 U. S. 308, 
30 Sup. Ct. 101, 54 L. Ed. 208, and in Chicago, etc., Rv. Co. v. Wil- 
lard, 220 U. S. 413, 31 Sup. Ct. 460, 55 h. Ed. 521, which cases are 
the latest deliverances upon the subject. The second of the théories 
mentioned seems to hâve prevailed in Wecker v. National Enameling 
Co., 204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, and ia the cases 
which preceded it, to some of which we hâve referred, and also in 
many cases previously decided by the Circuit Court of Appeals of this 
circuit, notably the Warax Case and the Hukill Case in 72 Fed. 637 
and 745. In this situation there is nothing for this court to do but 
to f ollbw the latest deliverance, which was that in the Enos Case. We 
hu/e endeavored to reach a correct understanding of what it décides, 
with the restilt indicated. Whether that décision conforms to the 
Sheegog and Willard Cases, or whether it is contrary to the Wecker 
Case, or whether the latter accords with the former, is not for us to 
consider. The Enos Case is unambiguous, and we must, of course, 
yield to its authority. The extremely urgent insistence by defendant's 
counsel that this case is distinguishable from the Enos Case has seemed 
to excuse a somewhat extended analysis of the latter in order to show 
how certainly it must govern hère. What we hâve said will also serve 
to explain precisely why our présent judgment must differ from many 
others we hâve rendered. 

It is pointed out, however, by counsel that the plaintiff's pétition in 
the case now before us not only imputes to the résident défendants 
Pendleton and Warreh the négligence by which the plaintiff is alleged 
to hâve been injured, but also imputes it to "other agents and servants 
of the" railroad company. While this is true, and while that per se 
would hâve made the pleading good as against the railroad company 
without any mention of Pendleton and Warren by name, it cannot un- 
der the ruling in the Enos Case make this case removable, for the rea- 
son that the résident défendants are, like the plaintiff, citizens of Ken- 
tucky. A cause of action being stated against them, and there not 
existing as between them and the plaintiff the necessary diversity of 
citizenship, and a charge of fraudulent joinder, however true in fact, 
not being efficient to meet such a situation, there can be no removal as 
we view the ruling in the Enos Case. 

Under that ruling, and inasmuch as a cause of action is technically 
stated by the plaintiff against the résident défendants, the facts, as 
we hâve herein found them, seem to be ineffectivé and immaterial, and 
it results that the plaintiff's motion to remand the action to the Gray- 
son circuit court must be, and it is sustained, however much this ruling 
may differ from many previously made by this court. 
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CHICAGO TITLE & TRUST CO. v. FEDERAL TRUST & SAVINGS 

BANK et al. 

(District Court, N. D. Illinois, E. D. May 23, 1911.) 

No. 9,743. 

1. Bankruptcy (§ 163*) — Préférences— Application or Bank Deposits to 

Bank Debt-^Sbi-Off. 

Bankruptcy Act July 1, 1898, c. 541, § 68a, 30 Stat. 565 (U. S. Comp. 
St. 1901, p. 3450), provides tliat in ail cases of mutiial crédits between 
the estate of a banlcrupt and a créditer the account shall be stated, and 
one debt shall be set olï against another, and tlie balance only shall be 
allowed or paid. Prior to banlcruptcy, défendant banlv, with which the 
bankrupt did business, applied a balance due on the bankrupt's deposit 
account, amounting to $3,095, to the bankrupt's indebtedness to the 
bank, with knowledge that the bankrupt was then insolvent ; later agree- 
Ing to pay certain pay roU and clearing house checks, provided the banlc- 
rupt would thereafter make deposits to cover the saniie. After the ap- 
plication of the $3,095 then on deposit, there was left to the crédit of 
the bankrupt's account $3.25, and the bank under its agreement paid 
checks amounting to $2,506.46, to cover which the bankrupt deposited 
.$3,079, leaving a balance of $-575.79, which the bank then also applied 
to the bankrupt's gênerai indebtedness to it. Hekl, that tlie application 
of the $3,095, and so much of the subséquent deposit as was sufficient to 
pay the checks which it had agreed to meet, was proper, but that the 
application of the balance of such subséquent deposit to the bankrupt's 
Indebtedness eonstituted a preferentlal payment, which was recoverable 
by the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 163.*] 

2. Bankeuptcy (§ 163*)— Set-Off— Margin Cbrtificates— Proceeds. 

Bankruptcy Act July 1, 189S, c. 541, § OSa, 30 Stat. 5(55 (U. S. Comp. 
St. 1901, p. 3450), jjrovides that, in ail ca.ses of mutual debts between 
the estave of a bankrupt and a créditer, tlie account shall lie stated and 
one debt set off against the other, and the balance only allowed or paid. 
Section 68b déclares that a set-offi or countei'Clalm shall not be allowed 
In favor of any debtor of the bankrupt which is not provable against 
the estate, or which was purchased by or transferred to him after the 
filing of the pétition or within four months before such flliug, with a 
Tiew to such use and with knowledge or notice that such bankrupt was 
insolvent or had committed an act of bankruptcy. The bankrupt, being 
largely indebted to défendant bank, had deposited with défendant $4,250 
to protect margin certificates issued to him by the bank to be used 
In connection with the bankrupt's opérations on the board of trade. The 
vice président of the bank, with knowledge of the bankrupt's insolvency, 
after having called the bankrupt's loans and applied to the payment 
of his debts to the bank the balance of the bankrupt's gênerai deposit 
account, had a conférence with him and with another broker, in which 
it was arrangea that the latter should take over the bankrupt's open 
trades, deposit other collatéral therefor, and release to the bank the 
margin certificates issued to the bankrupt, which, when accomplished, 
the bank canceled and applied the value to the liquidation of the bank- 
rupt's indebtedness on the day an involuntary bankruptcy pétition was 
flled against the Ijankrupt. Held, that section 68a was not limlted to 
a case where the debtor of the bankrupt acquires a set-off, and that the 
bank by so attempting to apply the proceeds of such certificates ac- 
quired a préférence which it was not entitled to keep as against the 
bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 103.*] 
•For other cases see same toplc & 8 ncmbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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In Equîty. Bill by the Chicago Title & Trust Company, as trustée 
in bankruptcy of Éarl H. Prince, bankrupt, against tlie Fédéral 
Trust & Savings Bank and W. P. Andersan & Co. The case was 
submitted to a master," who advised a, decree in favor of plaintiiï for 
part of the relief demanded, after which exceptions were filed to the 
report. Overruled. Decree ordered in accordance with the recom- 
mendation of the master. 

The following is the report of Master in Chancery Charles B. Mor- 
rison, in which (because of références thereto in his "Findings of 
Law") the paging thereof is hère shown as far as necessafy by figures 
in brackets : 

Findings of Fact. 

The uiidersigned master fluds the facts to be: 

(1) About the parties to the suit: 

That on February 15, 1905, and for several years before that date, Earl 
H. Prince was a member of the Board of [4] ïrade of Chicago, engaged in the 
buying and selling of connnoditles, subject to the rules of the Board of Trade 
in that regard. 

ïhat during the same pci'iod the défendant the Fédéral Trust & Saviugs 
Bank was engaged in the gênerai bankiug business in the city of Chicago, 
and Earl H. Prince was transacting his banking business with said bank, 
and had a gênerai deposlt and checking account thereln. 

That during the same perlod the défendant W. P. Anderson & Company, 
through its officers who were menibers of said Board of Trade, was also 
engaged in the business of buying and selling grain and other commodlties 
on said Board, on tinie contracts. and otberwise. 

(2) The rules of tlie Board of Trade: 

That the rules of the Board of Ti'ade are intended to, and do, faellltate 
settlement between the niemtiers by obviating tbe necessity of adjustlng each 
particular trade between the parties thereto, and by furnishing a way com- 
nionly known as rluging up trades, by which each member makes one set- 
tlement through the Board which covers ail of bis transactions. 

That on tlme contracts, the rules pro^•lde that [5] purchasers shall hâve the 
right to reijuire of sellers, as security, a deposlt of 10 per cent., based up- 
on the con tract price of the property bought, and further security froui time 
to time as the market advances, and that sellers shall also hâve the rlght 
to require, as security from buyers, a deposlt of 10 per cent, on the con- 
tract price of the property sold, and, in addition, any différences that may 
occur between the estiniated value of the property and the price of sale. 

The rules also provide that banks may be- authorized to issue margin eer- 
tlficates to be used in sueli cases and become authorized depositorles for se- 
curlties on giving bonds for the proper disposai of deposits handled by them, 
and, when such banks are so authorized, they are known as "Board of Trade 
depositorles," and the rules require that certificates nrust be Issued by such 
banks In dupUcate, and made nontransf érable, for ail deposits made with 
them. Thèse certificates so issued must state by whom the deposits are 
made and for whose account they are held, and that the same are i)ayable 
upon the return of the certiflcate, or the duplicate thereof duly indorsed by 
the parties to the contra et, or on the order of the président of the Board of 
Trade. The rules prescribed the form in which the certiflcate shall be is- 
sued, and the memoranda thereof that shall be kept, and ail certificates 
when issued are [0] required to be placed In the office of the clearing house 
of the Board, and ail business pertaining to the issuance and use of said 
certificates are required to be carried on in accordance with the rules of the 
Board. 

(3) About Prince's transactions with the Fédéral Trust & Savings Bank: 
That the Fédéral Trust & iSavings Bank was from August 20, 1902, up to, 

and includlng the month of February, 1905, a lioard of Trade depository. 
That on, and for several years prior to February 10, 1005, Earl H., Prince 



CHICAGO TITLE & T. CO. V. FEDERAL TRUST & SAVINGS BANK 969 

had a deposit and checking aceount with the Fédéral Trust & Savinss Bank, 
and on said lOth day of February was largely indebted to the bank on de- 
hiand notes and otherwise, and on that day the bank called the said loans, 
ana they were not paid, and thereupon tlie bank applled, as a payment up- 
on the sanie, $3,095 then on deposlt in Prinee's checking and deposit aecount 
in the bank, \Ybicli left to the crédit of Prince in that aecount only the sum 
of $3.25. On the same day the bank agreed with Prince that, if he would 
thereafter niake deposits to cover the same. it would pay certain salary and 
liay roll checks of employés of Prince and cbecks issued to the Board of 
Trade clearing bouse. That pursuant to said agreement the bank did pay 
fiuch checks issued on the 4th, 7th, lOth, llth, and 14th days of [7] February, 
1905, amountiug to $2,506.40, and the said Prince did deposit with the bank 
on February lOth atter closing hours $1,450, on February llth, $310, and 
on February 14th he made two deposits, one for $820 and the other for $499, 
luaking a total of $3,079. AU of thèse items were entered on the books of 
the bank under date of February 14, 1905. It will he seen that the amount 
deposited under that arrangement exceeded the amount paid on checks in 
the sum of .$572.54. This amount, which with the $3.25 remaining to the 
crédit of Prince when the application of the $3,095 was made on February 
lOth, left a balance due Prince of $575.79, which balance the bank on Feb- 
ruary 14th applied on Prince's gênerai indebtedness to the bank. 

After the application and the arrangement of February lOth, the bank 
paid a clearing house check of $656.25, which on the close of business on 
that day left Prince's aecount overdrawn to the extent of $653. This how- 
ever, was made pursuant to said agreement and was more than covered by 
deposits made by Prince after the close of business on the same day. 

The other checks drawn by Prince on February lOth, and prior thereto, 
not iucluded iu the said arrangement between him and the bank, were pre- 
sented to the bank for iiayment, and payment thereof was refused. 

[81 (4) The margin certificates ; Prince's trades, and howthey were handled: 

That on varions days from September 15. 1904, to February 9, 1905, the 
Fédéral Trust & Savings Bank issued to Prince margin certificates to be used 
by him in his trades. and which were liy him placed in tlie office of the 
clearing house of said Board in accordance with the said rules of the Board 
of Trade, as follows : 



September 15, 


1904. 


$ 300.00. 


Peavey Grain Co. 


'* 


19. 


1904. 


.300.00, 


Peavey Grain Co. 


** 


23. 


1904. 


250.00, 


Keith & Co. 


October 


17. 


1904. 


250.00. 


l'eavey Grain Co. 


January 


10. 


1905. 


.500.00. 


Pringle. Fitch & Rankin. 


" 


20. 


1905. 


250.00. 


I^eavey Grain Co. 


t* 


31. 


1905. 


250.00. 


Fiiiley Barrell & Co. 


ti 


31, 


1905. 


250.00, 


"Ware & Leland. 


'* 


31. 


1905. 


250.00. 


Ware & I>eland. 


February 


6. 


1905. 


300.00. 


A. .T. White & Co. 


" 


0, 


1905. 


250.00. 


Walter Couistock. 


" 


6. 


1905. 


300.00. 


J. A. Edward.-* & Co. 


" 


7. 


1905. 


300.00, 


Crighton & Co. 


" 


9, 


1905. 


250.00, 


Pringle, Fitch & Kankin. 


" 


9, 


1905. 


250.00. 


C. H. Canby & Co. 



Total amount.. $4,250.00. 

That to procure said certificates. Prince drew his checlv against his check- 
ing aecount with the Fédéral Trust & Savings Bank, or deposited with it the 
requisite sum of moiiey. Each of said certificates evidenced a liability of 
the bank to l'rince for the amouut stated in the certiflcate payable to him, 
unless required to be paid to the other parties named therein, because of a 
default by Prince on the contract for [9] which the certiflcate was held by the 
other party as .security. 

That a record of the issuance of margin certificates was kept in the bank 
in a "'Margin Kegister,'' and the total pf each day's margin certificates issued 
was entered iu the ledger of the baiik in an aecount called the "Margin 
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Account," and the total of aU unpald marglns appeared on the bank's ledget 
as onç of the Items constitutlng its total liabilitles. 

(5) Transactions among Prince, the Fédéral Trust & Savings Bank, and 
AndersoB & Co. : 

That on the 14th day of February, 1907, Charles S. Castle, who was then 
vice président of the Fédéral Trust & Savings Bank, and Earl H. Prince 
had a conférence at the bank in référence to the financial affairs of the sald 
Prince, and while together Mr. Castle telephoned to W. P. Anderson, who 
was then président and treasurer of the sçiid W. P. Anderson & Co., a corpo- 
ration, asking bim to corne to the bank, whlch he soon thereaf ter did, and 
Mr. Castle Informed Mr. Anderson that Prince was in flnancial troubles ; 
that he had qui te a number of open trades, and asked Mr. Anderson's advice 
as to the best way to close theni. Mr. Anderson suggested that Prince trans- 
fer them to Bome other dealer and close them up in that way. Prince asked 
Mr. Anderson if his company would take them, and he agreed [10] that it would, 
if after examination the trades showed a profit. Investigation was made by 
Mr. Anderson, and he was satisfied wltb conditions, and on the same day, 
February 14th or the day foUowing, Prince transferred ail of his opeu trades 
in accordance with the rules of the Board, and Anderson & Co. assumed and 
agreed to carry out the contracts wlth the varlous parties with whom they 
were made. i 

That "on the 15th day of February, 1905, the secretary of the Board of 
Trade, on the written request of Anderson & Co., notlfled members having 
trades With Prince to transfer them to Anderson & Co., and that Prince's 
sheet would cléar on. that day as usual, but that rings made for the following 
day would be closed by Andersoïi & Co. Anderson & Co. was fully substituted 
in place of Prince, and his trades were afterwards settled between Anderson 
& Co. and the other parties according to the customs and rules of the Board. 
When Anderson & Co* took over thèse trades, it purchased or sold in its 
own name enough grain and other commoditles to correspond with, or balance, 
the amount of the open trades so transferred by Prince, and paid to, and 
received f rom the several members the respective amounts due to, or from 
them on séttlemènts through the clearing house of the Board. The settlements 
were made as a part of the other regular business of Anderson & Co., and 
111] in ail respects the same as if the trades had been originally made by that 
Company. 

That on the substitution of Anderson & Co. for Prince on February 15, 
1907, that Company put up its own securitles on ail of Prince's trades, and 
tbereby released the said certifloates deposited by Prince to secure the same 
trades, and they were taken up by Anderson & Co., and, with the possible ex- 
ception of the certiflcate of C. H. Canby & Co. for $250, were turned over 
to the Fédéral Trust & Savings Bank before the close of banking hours on 
that day. The certiflcate of , C. H. Canby- & Co., if not turned over to the 
bank before the close of bapking hours, was turned over wlthin a few minutes 
thereafter. 

When the certlflcates were turned over to the Fédéral Trust & Savings 
Bank, Prince was indebted to that bank in a sum far exceeding the amount 
of said certlflcates so returned to the bank, but not in a sum exceeding $37,- 
000, and the Fédéral Trust & Savings Bank on the return of said certlflcates, 
which aggregated in amount the sum of $4,250, applied and credited the 
amount thereof on Prince's indebtedness to the bank. 

That taking the said open trades so tranpferred as a whole, the condition 
of the market at the time of the transfer was such that the aggregate sum 
of the amOunts due thereon [12] to Earl H. Prince from members of the Board 
of Trade, If hè 'hâd then settléd the trades, would bave been greater than the 
aggregate sums'of 'the. amount then due thereOn from Prince to others of, said 
members of the Board. 'that among tlie open trades so transferred and set- 
tled were trades, wlth the said jnehibers of the Board who held securitles or 
margin certlflcates furnished by the said Prtnce. 

That on February 15, 1905. the market, was cqnstantly changing. If the 
trades with the members holding Prince's mai'gln certlflcates had been closed 
at the openlng of thê Board ou! that day by the members holding them, there 



CHICAGO TITLE & T. CO. T. FEDEEAL TRUST & SAVINGS BANK 971 

would hâve been due from them to Prince In the aggregate a balance of ap- 
proximately one-third of the amount of the certifleates after deductlng there- 
from the amount that would hâve been due to them from Prince. If the 
trades had been closed later in the day, the balance coming to Prince would 
hâve been conslderably less. However, if Prince had carried eut ail of thèse 
contracts, the profits which he would hâve made upon some of them would 
hâve been about balanced by the losses which he would hâve sustained on 
others. 

[13] (6) Prince becomes a bankrupt: 

That on the 15th day of February, 1905, an involuntary pétition in bank- 
ruptcy was flled agalnst Prince in the District Court, and on the SOth day 
of March Prince was adjudged a bankrupt, and on the 18th day of May the 
complainant, the Chicago Title & Trust Company, was duly elected by the 
creditors, and appointed by the Honorable Frank L. Wean, référée In bank- 
ruptcy, as trustée în bankruptcy of said Earl H. Prince. That the trustée so 
appointed quallfied as such and is still actlng as trustée of said bankrupt. 

That at the time of the transfer of the said trades to Andersen & Co., 
Prince was Indebted, as appears from his schedules in bankruptcy afterwards 
flled, in the sum of over $100,000 to numerous other creditors besides the 
Fédéral Trust & Savlngs Bank for balances due them for margins deposited 
with said Prince as a broker, and otherwise, besides $1,000 due for labor to 
varions employés of said Prince, and the assets, as appears from hls schedules 
in bankruptcy, aside from the amount involved in thls suit, were less than 
$50,000 In value, and It how appears that ail of the assets of said Prince 
hâve been sold and converted into cash under the orders of the District Court, 
and that there is now in the hands of the trustée [14] a balance of only $1,- 
180.83 received from such sale. That no fées hâve been paid to the trus- 
tée, référée, or attorneys, and no clalms bave been paid, nor hâve any divi- 
dends thereon been paid by the trustée. 

That the plan adopted at the conférence between Mr. Prince, Mr. Andersen, 
and Mr. Oastle was doubtless the be.st plan that could hâve been adopted to 
avold serions loss to Prince, or to his creditors. The condition of the market 
was such at that tlme that, had Andersen & Co. not taken charge of Prince's 
trades and carried them through, a panic mlght hâve ensued on the Board, 
and the market so fluctuated that the amount of ail of the margin certifleates, 
and qulte likely a considérable more, would bave been lûst to Prince and his 
creditors. 

(7) The Fédéral Trust & Savings Bank on February lOth, and from that 
time on, had reasonable cause to believe that Prince was insolvent, and that 
payments thereafter made to the bank were intended as préférences : 

In the preceding flndings the master has stated his conclusions as to the 
condition of the account between Prince and the Fédéral Trust & Savings 
Bank from February lOth to February 15th inclusive, and some of the prin- 
cipal faets in the order of their chronology. To justly détermine [15] the rlghts 
and liabilities of the parties undet the bankruptcy law, it is necessary to 
consider in a more comprehensive way the relations of the parties, the busi- 
ness in which they were engaged, and ail of the facts and circumstances dis- 
closed by the testimony which may throw light upon, or give color to, the 
transactions which took place during the five days preceding the flling of 
the pétition in bankruptcy agalnst Prince. 

For several years prier to February 10, 1905, Prince dld hls banklng busi- 
ness with the Fédéral Trust & Savings Bank. He not only had a checklng 
and deposit account there, but the bank discounted his notes, and in other 
ways gave to him extensive crédit. In 1902 the bank beeame a Board of 
Trade depository, gave Its bond as required by the rules of the Board, and 
Prince, at least for some time prior to his failure, and presumably for several 
years before, had in the bank a margin account in which he deposited f unds 
to protect margin certifleates issued by the bank to be used by him in hls 
deals on the Board, so that the relations between Prince and the bank were 
of a close and confldentlal character, and the bank was in a better position 
than any other of Prince's creditors to know his flnandal condition. 

[16], On the lOth of February, Charles S. Gastle, the vice président of the bank, 
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and Prince liad a conférence, and the relations that had theretofore exist- 
ed Were terminated. Practically ail that Prince had on deposit in his gen^ 
eral account on that day was applled on his indebtedness to the bank, re- 
gardless of the fact, which hoth Prince and Oastle must hâve known, that 
checks prevlously drawn by Prince were outstanding and would afterwards 
he presented to the bank for payaient. The testimony does not show how 
many, or in what aniount, checks had been previously issued by Prince; but 
it does show that checks were afterwards presented to the bank and pay- 
ment was refused. Prince and Castle were both experienced business nien, 
and both knew that, If payment of his checks was refused by the bank, a 
day of reckoning was not far ofC. 

The relations between Prince, the bank, and the Board of Trade were 
close. Dnder the raies of thé Board, one or more of the executive olflcers 
of a bank which becomes a Board of Trade depository must be members 
of the Board. 

The arrangement which was entered into at the bank on the lOth between 
Prince and Castle, by which it was agreed that clearing house and pay roll 
checks should be paid by the bank, and that Prince should deposit suffl- 
ciently to cover thèse payments, was calcula ted to keep Prince going [17] and 
to protect the clearing house, as well as the bank ; but no provision what- 
ever was made for other creditors. The reason for this arrangement ia 
apparent, and it was made prlmarily In the interest of the bank. Had Prince 
failed to take care of his clearing house and pay roll liabilitles, a f allure 
would hâve immediately followed, and had he failed at that time, wlthout 
transferring his trades so that they could be carried on to completlon iu 
the regular way, the resuit in ail probabllity would hâve been that the 
amount of his deposits, $4,250, In the margin account, would hâve been wiped 
out, and the bank would hâve been compelled to pay ont this money which it 
wanted to apply and afterwards did apply on Prince's Indebtedness. 

The lOth of February was on Friday. Prince was at the bank and In 
conférence with Castle on every day from Pebruary lOth to February 15th. 
Monday, the 13th, was observed as Lincoln's birthday, so that the bank was 
closed on Sunday, the 12th, and Monday, the 13th ; but this matter was of 
such moment that a conférence was held on the afteruoon or evenlng of the 
13th between Mr. Castle, Mr. Prince, and Mr. C. G. Wolf, of Parkersburg, 
lowa. Wolf had been dealing on the Board through Prince for several years, 
and In ttie Course of his dealings had turned over to Prince a certifleate of 
deposit issued by the Parkersburg bank, of which Wolf was [18] then the cash- 
ier, for $24,000, besides certain eertiflcates of the capital stock of the samp 
bank. Prince telephoned, the testimony does not show at what time, to 
Wolf to come to Chicago ; that he (Prince) was in flnanclal trouble. Wolf 's 
train was delayed, and he dId not reach Chicago until towards evenlng of 
the 13th. He went to Prince's office and there met Prince and Castle. 
Prince's flnancial difficulties were talked over, and Wolf was informed that 
Prince was Indebted to the Fédéral Trust & Savings Bank to the extent, 
as Wolf understood, of $20,000 or $30,000, that his bank loans had been 
called, and that Prince must bave help or qult business. Prince and Caistle 
wanted Wôif to take up the certifleate of deposit at its face value, $24,000, 
and help that muCh, and Wolf was under the impression that If that was 
done the bank would carry him along for the rest. Wolf for som,e reason 
failed to take up the certifleate. Had Wolf taken up the certifleate of de- 
posit which thé bank then held, the bank would haye applied it on Prince's 
indebtedness and mlght bave carried him along, but subséquent developments 
show that Prince would stlU hâve been insolvent. 

No further effort seems to hâve been made by Prince or Castle to secure 
funds to contluue Prince in business, and on the foUowing day, the 14th, he 
transferred his trades [19] to Andersen & Co., and on the 15th notice was ))o.st- 
ed up on the Board of the transf er of Prince's trades, and on the sahie 
day Andersen & Co. put up its own securities and took up Prince's margiu 
eertiflcates, procured the Indorsement of the other parties to the trades up- 
on them and returned them to the bank, and the bank applled tliem upon 
Prince's général indebtedness, ahd on the same day an involuntary pétition 
in bankruptcy was flled against Prince, as bas already been stated in this 
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report. Tîie testimony does hot sfiow whether the certiflcates were turned 
over to the baiik before or after tlie filing of the pétition ; but, as both 
events oceurred on the sanie diiy, they niay Jse regavded as sinmltaneous. 

Conclusions. 

On February 10, 1905, Prince was Insolvent, and the bank knew It. Prince 
then liad .$3,098.2.5 standing to his crédit In his checking account at the bank. 
Ile also had a certiflcàte oî deposlt for .$24,000 Issued to C. C. Wolf by the 
State Exchange Bank o£ Parkersburg, lowa, which was then up wlth the 
Fédéral Trust & Savings Baiïk as collatéral. He also had other assets, 
which might be termed quick assets, the nature of which is not dlsclosed, 
upon which he could and did withiu the next few days realize $3,079. He 
also had on spécial deposit in the Fédéral Trust & Savings Bank [20] $4,2.50 
placed there by him to protect his outstanding margin certiflcates, and at the 
same tinie lie was so indebted to the bank that, had ail of thèse assets 
been applled upon his Indebtedness, there would still hâve been a balance 
due to the bank. 

On the same day Mr. Castle, the vice président of the Fédéral Trust & 
Savings Bank, and Mr. Prince, the insolvent, undertook to so shape and 
control Prince's affairs and business that ail of thèse moneys might be ac- 
quired by the bank and applied on Prince's indebtedness, and this, too, with 
every reason to believe that bankruptcy would soon overtake l'rinee. Prom 
February lOth on until the involuntary pétition was filed against Prince, 
Prince and Castle operated together to bring about this resuit, and this 
is shown by what they did. On February lOth they applied $3,095 of Prince's 
balance on his indebtedness and entered into an arrangement by which pay 
roll and clearing house checks should be paid by the bank, and thèse pay- 
ments covered by deposits to be made by Prince. This arrangement they 
carried ont between February lOth and 14th. The bank paid such checks 
to the amount of $2,506.46, and Prince deposlted to the amount of $3,079, 
leaving in the bank's hands $572.54, which, togethervvith the $3.25 remain- 
Ing In the bank amounted to $575.79, was on Pefiruary 14th applied on 
Prince's Indebtedness to the bank. On the 13th Prince and Castle had an 
121] interview wlth C. C. Wolf, in which they trled to induce him to pay the 
face amount of the certiflcàte of deposit, which he refused to do. Had he 
complied with their wlshes, this amount would doubtless hâve been applied 
on Prince's indebtedness, as the bank held it as collatéral. On the 14th of 
February Castle and Prince induced Andersen & Co. to take over Prince's 
trades ; the bank agreeing to take care of some costs and expenses which 
It was thought might be, and which were in fact incurred. On the 15th of 
February, Anderson & Co., pursuant to the arrangeurent, did take over 
Prince's trades in such a way as to release the margni certiflcates put up 
by him. Thèse certiflcates were on the same day indorsed by Prince and by 
the other parties to his deals, and returned to the bank, and the bank ap- 
plied the amount which they represented and which was then on deposit 
in the bank on Prince's indebtedness to the bank. 

The conduct of Prince's affairs for the flve days precediug the filing of 
the pétition against him is of such a charaeter as to exclude every other 
conclusion, except that it was the intention of both Prince and Castle to 
reduce Prince's Indebtedness to the bank as much as possible, by applying 
thereon ail of his available assets and by so disposing of liis business and 
open trades on the Board as to realize the greatest iiosslble amount for 
the bank to the exclusion [22] of his other ereditors. 

The transfer of the $575.79 and the $4,250 to the bank were made with 
knowledge on the part of the bank that Prince was insolvent, and with a 
View to use thèse amounts as set-ofCs against Prince's indebtedness to the 
bank. 

(8) The trustée in bankruptcy lays clalnn to the moneys applied by the 
bank on Prince's indebtedness: 

That on November 25, 1905, the Chicago Title & Trust Company, by Its 
attorneys, wrote a letter to the Fecleral Trust & Savings Bank, assertlng its 
right as trustée of Prince, bankrupt, to the amounts applied by the bank on 
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Prioce's Indebtedness during the few days before the fillng of tte pétition 
in bankruptcy against Mm. 

• Findings of Law. 

I flnd the law of the case to be that: 

I. This is a suit brought by the, Chicago Tltle & Trust Company, trustée 
in bankruptcy of Earl H. Prince,' against the American Tnist & Savings 
Bank, the successor of the Fédéral Trust & Savings Bank, to recover moneya 
placed In the bank by Prince whlch the trustée clalms were transferred or 
paid to the b^nk in such a way and under such circumstances as to make 
them preférential paynients within the meaning of the bankruptcy law. 

The _coniplainant relies upon sections 60a and 60b, as amended by Act 
Feb. 5, 1903, c,' 487, § 13, 32 ,^tat. 799 (U. S. Comp. St. Supp. 1909, p. 1314), 
fpr its'right to recoter and its authôrity to prosecute this suit, whlch pro- 
vide thàt : / 

"Séc.'eOâ. A person shall be deemed to hâve glvén a préférence if, being 
insolVent, he has * ♦ * made a transfer of any of his propèrty and the 
effect c(f the enforeement of * * * such * * * transfer wlll be to 
enable àny onè of hls eredltors to obtain a grea.ter Jercentage of ils debt 
than aiybther of such credltof's of the same clEiés. 

"Seë. 60b." If a bankrupt shall bave glveii' a préférence and the perspn re- 
ceivlng It • * ♦ shall hâve, had reasonable, cause to belleve that It was 
Intended therèby to give â préférence, it : shall be yoidable by , the trustée^ 
and hé niay recover the prdperty or 'Its value from such persqn. * * * " 

[1] The défendant the American Trust & S^tlngs Bank claimà tbat the 
appllcatloil of the 'menées oh Prince's indebtedness to the bank was riot pref- 
érential and was fully authoîlzed by gectiph, 60a of the bankruptcy act, whlch 
provides thât : ■ 

"In ail casés of mutual debts or mutual crédits between the estate of a 
bankrupt and a créditer, the accoùnt shall be stated and oné debt shall be 
set off against the othér, Hnid the balance only shall be âllowéjl or paid." 

II. The application of $3,095, the balance, ôr' practicàliy sç, standing to 
Prince's crédit in thé bank oiji February lOth, was nôt a preferéntiai payment. 
The bank hàd the légal right to make the appUèation under sectién' 68a of 
the bankruptcy act, notwithstanding thé fact that at the timé the bank knew 
that Prince was însolvent. Bank v. RIassey, 192 tJ. S. 138, 24'Siip. Ct. 199, 
48 L. Ed. 380. • 

The application bf subséquent deposlts suflBciéiit to cover the $653 over- 
draft whith éxlisted at the close qf business on February lOth, mentioned on 
page 7 of this" report, did not amount to a preférential payment. Tomlinson 
V. Bank, 145 Péd. 824, 76 C. O. A. 400. The overdraf t arose ouf of the spécial 
arrangements made on that day and in contemplation of deposlts to be made 
under the sàiiié, and It is qtilte clear that the bank did not intéiid to extend 
further crédit to Prince, and it galned nothing whatever by the transaction. 

III. The application on February 14th of the $575.79, explained on page 7, 
and. also on page 20, of thls report, on Prince's indebtedness to the bank, 
gave the bank a préférence over other eredltors whlch it was not entitled to 
hâve. The dealings between Prince and the bank, whlch resulted in this 
balance, were carrled on pursuant to spécial arrangements, and must be 
viewed in ail respects as if no prevlous relations had existed between them. 
Prince was Insolvent at the timé, and the bank knew it. It was impossible 
for Prince and the bank to enter into or carry out any agreement or arrange- 
ment which would resuit in the payment of any part of Prince's gênerai in- 
debtedness to the bank to the exclusion of other eredltors without vlolatlng 
the law, and, whether the application was consented to by Prince or not, it was 
not authorlzed by the bankruptcy act and amounted to a preférential pay- 
ment within the meaning of the act of such a character that the trustée has 
the right in this suit on that account to recover that amount. 

[2] IV. Thé àppllefttlon on February 15th of the $4,250 before then depos- 
Ited wlth the Fédéral Trust & Savings Bank by Prince to protect inargln certlf- 
icates Issued tohim by the bank was a preférential payment or transfer as de- 
flned in sections 60a and 60b of the bankruptcy aCt, and the trustée has the 
right to recover that itmount on that Aoéùêût ih' thls suit Thé facts upon 
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whict this findlng of law Is based will be found lu division 4, page 8, division 
5, page 9, and under "Ooncluisions" commenclng on page 19, of this report. 

Ttie money deposited by Prince to obtain thèse certlflcates was deposited 
for a spécial purpose — that is, to protect whoever became entitled thereto on 
the return of the eertifleates. The money was not deposited in Prlnce's gên- 
erai account. He had none. It was not subject to check and conld not be 
paid ont to any one except on the return of the certlflcates bearing the In- 
dorsement of Piince and the other parties to the deals. 

Counsel on both sides made arguments, and presented authoritles on the 
question as to whether thèse deposits were gênerai or spécial, and on other 
questions pertalnlng to the relations that existed between Prince and the 
bank in référence to them. It will serve no useful purpose to détermine 
thèse questions. AU will agrée that thèse moneys were not deposited in any 
gênerai checklng and deposit account, and that after deposit they could not 
be withdrawn by Prince or by any one else until the eertifleates were re- 
turned, and that Prince did not become entitled to draw thèse moneys or 
use them, or make any application of them whatever until February lôth, 
when the eertifleates were returned to the bank bearing the proper Indorse- 
ments, and that Prince then was entitled to the money which they repre- 
sented. 

It is contended by counsel that the bank had the right under section 68a, 
already set ont herein, to apply the $4,250, and that Bank v. Massey, 192 
U. S. 138, 24 Sup. et. 199, 48 L. Ed. 380, sustains their contention. The facts 
in that case clearly dlstingulsh it from the case at bar. The court held 
that the bank had a right to apply the balance due one of its depositors on 
his gênerai indebtedness to the bank, although the bank had réceived deposits 
from him and permitted him to cheek against his account after it knew of 
his insolvency. In a gênerai checklng and deposit account there are mutual 
crédits and mutual débits ; every deposit carries with it a corresponding 
crédit. The case lays down no new rule of law. It applied the gênerai law 
of set-ofC as expressed in section 68a, and the rule ordinarily applied in cases 
where there are mutual accounts between the parties, and it is well settled 
that, unless there are mutual crédits and débits arising out of a gênerai 
course of business, the allowance of a set-off or counterclaim which results 
in giving a préférence to one credltor over others is within the inhibition of 
the bankruptcy act. In re Lynden Mercantile Go. (D. O.) 156 Fed, 713 ; Irish 
v. Oitizens, etc. (D. C.) 163 Fed. 888. 

The set-ofC section (68) of the bankruptcy act is divided into two para- 
graphs, "a" and "b." So for this case bas been considered under paragraph 
"a," which is materially qualifled by paragraph "b," which reads as follows : 

"A set-ofC or cotinterclalm shall not be allowed in favor of any debtor of 
the bankrupt which (1) is not provable against the esta te; or (2) was pur- 
chased by or transferred to him after the flling of the pétition, or within 
four months beforé sueh fillng, with a vicw to such use and with knowledge 
or notice that such bankrupt was insolvent or had committed an act of bank- 
ruptcy." 

The facts as foùnd under division 7, page 14, and conclusions on page 19, 
of this report, bring this casé clearly within section 68b. The return of the 
margin certlflcates and the conséquent release of the money which they repre- 
gented was accomplished by the combined efCorts of Prince and Castle. The 
inévitable resuit of their efforts was to bring about a condition which would 
cnable them to apply the money on Prlnce's indebtedness, and the law will 
conclusively impute to them the Intention to bring about the resuit neces- 
sarily arising from what they did. WUson v. City Bank, 17 Wall. 473, 21 L. 
Ed. 723. The facts of this case bring it within the rule laid down in the case 
of Western Tie Company v. Brown, 196 U. S. 502, 25 Sup. Ct. 339, 49 L. Ed. 
571. See, also, In re White, 177 Fed. 194, 101 C. C. A. 364; In re Lynden 
Mercantile Co. (D. C.) 156 Fed. 713. 

Counsel for the bank contends that section 68a is not applicable to thia 
case, that it only applies to a case where a debtor of a bankrupt acquires 
the set-off, and the strict wording of the section supports this contention. I 
do not, believe that so strict a construction is .warranted. If It should pre- 
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vall, the iwhole object of tbe act would be defeated In many cases. The 
bankruptcy aet is designed to prevent préférences In whatever form they may 
appear and to insure eguallty among alltlie çreditors In the distribution of 
t$« baijkrupt's estate. A • créditer, when he acquires money belonging to a 
bankrupt,, becomes a debtor,, and is both debtor and creditor at the same time. 
Oan iil; make ^ny. difterençe which Is created flrst, the débit or the crédit? 
Tlfe court, in Western Tle ,Co. v. Brown, supra, applied this section to a 
case on princlple the same as this. "Wliatever mny be sald as to the appli- 
cation of this particular, section, the facts of this case make it clear that 
Prince and the bank s6 sloi^ped Prince's afCairs that the bank was enabled to 
obtain a payjnent out of Prince's property of $4,250, in violation of the rights 
of othef çreditors. Such à transaction is within the condemnation of the 
différent sections of the làw relàting to préférences çind contrary to the word- 
ing and >intent of the bankruptcy act. 

I flnd and report that the complainant, the Chicago Title & Trust Com- 
pany, is entjtled to a décree agalnst the Fédéral Trust & Savlngs Bank, de- 
fendant, for the payment of $4,825.79, with interest thereon from November 
25, 1905, the date of the writteh notification mentloned on page 22 of this re- 
port. On the question of Interest, see Irish v. Citlzens' Trust Co. (D. C.) 1G3 
Fed. 880, 892; Keady v. Whlte, 168 111. 76-83, 48 N. E. 314; A., T. & S. F. K. 
Co. V. C. & W. I. R. Co., 54 lU. App. 407 ; Deimal v. Brown, 136 111. 586, 27 N. 
E. 44; Steere v. Hoagland, 5Ô 111. 377; Chicago v. Mutual Ins. Ce, 218 111. 
ié, 75 N. B. 803. 

It was agreed by counsel on the hearing that ail questions as to the jurls- 
aiction of thé court are waived. 

Wm. J. Pringle and Edwin Terwilliger, Jr., for complainant., 
Tenney, Coffeen, Harding & Wilkerson, for défendants. 

CARPENTER, District Judge. The master in this case has treated 
the matters under considération with such accuracy, abihty, and clear- 
itess that it is unneceiSsiàry for me to say more than that I approve 
of and adopt both his fihdirigs of fact and conclusions of law. 

Accordingly, the exceptions taken in this court will be overruled, 
and a decree may be prepared in accordance with the recommendation 
of the master. 



AMERICAN BAPTIST HOME MISSION SOCIETY et al. v. 
STEWART et al. 

(Circult,Gourt,N.D.! West Virginia. December 28, 1011.) 

1. Courts (§ 505*) — ^Jtjrisdiction— Possession 6t Res. 

Under the rule that possession of the res draws to thç court har- 
Ing possession ancillary jurlsdictlon of controversies concerning tbç 
rés, an adminlstrator appolnted by a state court being an officer of that 
court, his lïosSession of decedent's property Is a possession taken in 
obédience to the orders of the court, whlch cannot be disturbed by any' 
other court. 

[Ed. Npte.— For other cases, see Courts, Cent. Dig. | 1410; Dec. Dig> 
.î'505.*] , ... :,. 

2. Courts (§§ 260, 263*) — ^Juhisdiciion— Fï;deral Courts— Adminisibation 

OF Beçedeni'b ..Estate. > 

; ' A f'iedçrai: court has no: original jurisdiction in respect to the admlm 
Istration of a decedent's estate, and cartnot, by entertalaing jurisdiction 
of a suit; ag^inptfîthe adminJstrator, draw.to Itself full possession of the 
pstate or thiSiPOwer of determining ail çlalms against it, but where an 
estiite is ready ior distribution, açd no, adjudication bas been made as 

•For otli'ér caser aéè eame f oplc & {.'ntriiES^' In 'tië'o. & Am. Die*. ^907 to'âàtë, à' kep'r Indexé» 
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to the dlstributees, the fédéral court may entertain jurlsdiction in fa- 
vor of cltlzens of other states to détermine and award thelr shares. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 792, 799, 800; 
Dec. l)ig. §S 260, 263.*] 
G. Courts (§ 505*) — Fédéral Courts— Jueisdiction— Administration of Es- 
tâtes— Equity—Powers. 

Wliere a state court in which the administration of a decedent's es- 
tate was pending liad exclusive probate .iurisdietion, but no equity pow- 
ers and could not settle the accounts of the decedent's surviving partner, 
who was aiso the exécuter, whicb was neeessary to détermine tha in- 
terests of uonresident and residuary legatees, a fédéral court at the 
Instance of such legatees had jurisdirtion in equity on a bill charging the 
executor with fraud, conversion, devastavit, etc., to settle the executor'a 
accounts as surviving partner and also as an incident thereto to déter- 
mine the amount, if any there be, due to the complainants as residuary 
legatees and decree payment thereof. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1410; Dec. Dlg. 
{ 505.» 

Probàte jurisdiction of fédéral courts, see note to Bedford QL.,.ries 
Co. v. Thomlinson, 36 0. C. A. 276.] 

In Equity. Bill by the American Baptist Home Mission Society 
and others against George M. Stewart, as executor of Ëliza Stewart, 
deceased, and others. Decree for complainants referring the cause to 
a master to take an account. 

In April, 1907. Eliza Stewart dled testate in Tyler county, W. Va. By 
her wlll she devised her home house and lot in Sistersville to her nephevv, 
George M. Stewart, ïhis house and lot constituted ail the real estate of 
which she died seised. Stewart was also bequeathed ail her furniture and 
household efCects. Spécifie bequests. to the extent of $3,000, were made, after 
which the residue of estate is bequeathed to the American Baptist Home 
Mission Society of New York, the American Baptist Missionary Union of 
Boston, Mass., and the State Mission Board of the Baptist General Associa- 
tion of West Virginia, to be divided equally between them. George M. Stew- 
art was named executor of this will and qualified as such before the coun- 
ty clerk of Tyler county on April 15, 1907. On the 6th day of October, 1910, 
the American Baptist Home Mission and the American Baptist Foreign Mis- 
sion Societies flled their bill in this court against George M. Stewart in his 
own right as surviving partner, and as executor of said Eliza Stewart, de- 
ceased, and the legatees named in the will, in which it is charged, among 
other thihgs, that said complainants are corporations, the flrst under the 
laws of New York, the second under the laws of Massachusetts ; that the 
second's corporate name was by law changed from the American Baptist 
Union to its présent oue ; that the State Mission Board of the Baptist Asso- 
ciation of West Virginia is a voluntary association without légal status as 
such as also is the Long Keach Baptist Church at Sistersville to which a 
bequest of $100 annually for ten years Is made; that no objection is made by 
complainants to such bequests to such voluntary associations unless ex- 
cepted to by others Interested, in which event they are claimed by complain- 
ants to be lapsed legacles due them as residuary legatees. 

The bill then changes the Personal estate of said décèdent, not specifically 
disposed of, to consist of her interest in the partnership assets of E. Stewart 
& Co., a firm lately composed of the said Eliza Stewart and her nephew, 
the said George M. Stewart, formed in 1892 or 1893, and to which said Eliza 
Stewart, at the time engaged in business, contributed at least ?5,000, and 
to which George M. Stewart, without means, contributed nothing ; that 
the stock, furijlture, and fixtures at the tiine of testatrix's death was worth 
abouf $22,700, with liabillties of about $9,000. It is then charged, In sub- 
stàiiëe, that upon Eliza Stewart's death George M. Stewart took possession 

•Çor otber qnses Eee same topic & S kvhbeb in Det. & Am. Diga. 1907 to date, & Rep'r Indexe* 
192 F.— 62 
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of the entire stock of goods, made no Inventory of It, received new goods 
iiito the store cbarged to the firm, opened the store immediately and resumed 
business of selling tlje goods ; still ordered new goods, added them to the 
stock and sold indlscrimlnately regardless of whether they were of the old 
or new stock ; on September 30, 1907, pretended to advertise and offer for 
salfe the entire stock, ' inClUding his own interest, and then and there be- 
came the purchaser thereof from himself at ifU^OO, little, if auy, more 
than half the value thereof; further, that said Stewart haS rendered no 
aceount or any statement of receipts and disbursements as exécuter as re- 
quired by law, dénies that the assets of the estate are more than sufficient 
to pay the spécifie legacles and generally ignores, and dénies complalnants' 
rights In the promises,' and that they hâve exhausted ail efforts to secure 
a settlement of sald executor's accounts as such and as surviving partner. 
The prayer of the blll is snbstantially that an accounting be required of 
Stewàrt's partnership and executorial accounts. 

To this bill défendant Stewart has flled aplea to the jùrisdlction and an 
answer. By the plea it is alleged that Stewart was appointed executor by 
the connty court of Tyler comity ; that upOn this court by the Constitution 
of the State was conferred "jurisdiction in ail matters of probate" ; that, as 
executor, Stewart had, returned the appraisement of the estate* an aceount 
of his sale of the property, and had laid his accounts before an offleer of 
that court for settlement as required by law ; that the settlement of his 
accounts as executor neceSsarlly involved the settlement of his accounts 
as surviving partner. Wherefore, it is alleged substantially that the county 
court of Tyler county, a court of compétent jurisdiction, has taken full pos- 
session of the property and control of the controversles Involved, and this 
court is without jurisdiction in the promises. The answer is substantially 
a spécifie déniai' of the allégations of the bill materiaj to complalnants' re- 
covery. , dépositions hâve been taken and the cause cornes on to be heard 
on complaiaants' motion for a référence to settle Stewàrt's accounts. 

R. G. X(inp and Dave D. Johnson, for complalnants. 
McCoy ;&.Swiger and Pugh & P«gh, for défendant Stewart, ex- 
ecutor. 

DAt'ÏON, District J^d^e (after stating the fàcts as above). [1, 2] 
The question of jurisdiction presented hère has been to me a very 
perplexing [One. At first blush, it would seem to be settled by that 
lineof décisions of which Byerà v.' McAuley, 149 U. S. 608, 13 Sup. 
Çt. 906, 37 ly. Ed. 857',,is theleading ônci,' where the, Svipreme Court 
has held that; (a) Where property ig in the actual possession of one 
court of compétent jurisdiction, such • possession cannotbedisturbed 
by prOcess out of anoth'er court, (b) Aii administratOr-appdiritedby 
a staté court is,' an ofScer of that court, His possession ,of . deçedent's 
property is a; possession taken in obédience to the orders of that coaart. 
It is the possession of^that court, which cannot bedisturbed by any 
other court;' (c) JPossessîoh of the res draws to the court having pos- 
session âllcôntrôyçrsiè§rc;ûncernïhg.tiie,'.res by ancillary jurisdiction, 
(d) A fédéral court has. nb original jurisdiction in Tespect to the ad- 
ministration' of a deceased person, and it cannot, by entértaining ju- 
risdiction 6f a "suit agàinst the a^rhinistràtor, draw tO itself the full 
possession'bf thé'estàte, orthe powér of determining ail daims against 
it. (e) /Whéreithe estate of ,a deceasedis ready iat distribution, but 
no adjudication has been made as to the distributefes, thei Circuit Court 
can entertain jurisdictiqn iri favor of çitizens of other stâtés to dé- 
termine and âward their shares iri the estate. It is to be noted that 
this case confirrhs the principle, béfore time enunciated^ in Yonley v. 
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Lavender, 21 Wall. 276, 22 L. Ed. 536, Hess v. Reynolds, 113 U. S. 
73, 5 Sup. Ct. 377, 28 h. Ed. 927, and Payne v. Hook, 7 Wall. 425, 
19 L. Ed. 260, that a citizen of another state may establish a debt 
against the estate in the fédéral courts, and in like manner a dis- 
tributee, citizen of another state, may establish his right to a share in 
the estate, and enforce such adjudication against the administrator 
personally, or his sureties, or against any other parties subject to lia- 
bility, or in any other way which does not disturb the possession of 
the property by the state court. See opinion 149 U. S. at page 620, 
13 Sup. Ct. 906, 37 L. Ed. 867. Several very serious and pertinent 
questions arise at once touching the practical enforcement of this prin- 
ciple. 

[3] What limitations, if any, are to be enforced, as against such 
distributee, in "establishing" his right? The text says none that does 
not disturb the other court's possession of the property. But how 
about a case like the one hère, where the claimant is a residuary lega- 
tee, and, to "establish" his legacy, necessarily requires that the ex- 
ecutor's accounts be settled before the amount of such legatee's claim 
can be ascertained ? In such case, under that other principle, enun- 
ciated in the text, "that possession of the res draws to the court having 
possession, ail controversies iconcerning thèmes by ancillary jurisdic- 
tion," is such residuary legatee estopped from "establishing" the 
amount of his claim until the court having jurisdiction has determined 
its amount by settlements required of the executor, or has he right to 
appeal tothe court of equity, under its well-settled jurisdiction of ac- 
counting, to hâve the amount of his legacy ascertained and established 
as against the executor, and regard the necessary settlement of the 
executor's accounts as a mère incident to his right to hâve his claim 
established? If he must await the probate court's action, what is his 
remedy in case that court shall refuse to require settlement, or so un- 
reasonably delay the same that his residuary legacy is consumed or 
greatly diminished by accrued interest on spécifie ones first payable? 
In this case nearly three years delay is shown vi'ithout settlement. On 
the other hand, if such legatee is entitled in this court to at once hâve 
his claim established, incidentally by a settlement of the executor's ac- 
count, what would be the remedy of the executor if this court's ascer- 
tainment of the amount due the residuary legatee should not cor- 
respond with that subsequently made by the probate court? 

But the question hère is complicated by still another factor, that of 
the very limited powers of the "other" court, the eounty court, to 
grant plenary relief. The eounty courts of West Virginia were for- 
merly courts of gênerai jurisdiction, but, under the présent Constitu- 
tion (article 8, § 24 ^) their jurisdiction is now limited to matters of 
probate, the appointment of guardians, and the settlement of their 
accounts, to ail matters relating to apprentices, to the administration 
of the internai police and fiscal affairs of their counties, including the 
establishment of roads, ways, bridges, public landings, ferries, mills, 
with authority to levy and disburse the eounty levy, and in ail cases 
of contest, to judge of the élection, qualification, and returns of their 
own meftibers, and of ail eounty and district officers, subject to such 

1 Code 1906, p. IxxlT. 
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régulations , by appeal , or otherwise, as may be prescribed by law. 
Màyer;v. Adarns, 27 W. Va. 244. It is, however, al'so true that tlie 
Acts 1882, pp.' 137, 194, ce. 68, 84, amending chapter^ V, 87, Code 
1868, taken together with chapter 37, p. 56, of said Acts, re-enacting 
section l,;,c. 85, Code 1868, as amended by chapter i 122, p.; 375, Acts 
1872-r73, repealed the degislation of 1872-73, conferjring.,probate pow- 
er-sion the (state) circuit court, and gave to the county 'courts and the 
clerks thereof exclusive probate jurisdiction. Stoiie v. Simmons, 56 
W. Va, .88, 48 S. E. 841. 

The probate administration of wills by thèse county courts, as pro- 
vided for by chapters 7T , 85; 86,, and 87, Code 1906, so far as hère 
pertinent, may be condensed and stated to be as f ollows : The county 
court, or its clerk in vacation, takes proof of and admits the w^ill to 
probate. If this is done by the clerk, he is required tO report his ac- 
tion to the next term of the court for its confirmation. The executor, 
so soon as the will is admitted to probate, qualifies by taking the oath 
required and executing bond in such penalty as the court of the clerk 
acting may require, after which ithe court, or clerk acting, appoints 
not less than three nor more than five appraisers in each county where- 
in may be real estate, goods, or chattels of the deceased. Thèse ap^ 
praisers, after being sworn, are required to appraise ai its real and 
actual value ail tangible personal property and ail real estate which 
decedent's personal représentative is authorized by will to receive the 
rènts from, or to lease or sell, which in their respective counties was 
owned by décèdent at the time of his death. They are further re- 
quired to list ail intangible property, including moneys, crédits, in- 
vestments, annuities, Insurance policies, shares of stock, judgments, 
noteSj bonds, and évidences of debt. Thèse appraiséments must be 
returned to the clerk of the county court and by him recorded, and 
they are made prima facie évidence of the value of the estate, and 
that it came to the hands of the personal représentative. The exec- 
utor is then required to sell, at public auction, personal property suf- 
ficient to pay funeral expenses, charges of administration, debts, and 
legacies, "having regard to the privilège of spécifie legacies." He is 
charged with the obligation, within four months after his appoint- 
ment, of returning to the clerk, for recordation, an inventory of the 
estate. This inventory may be the appraiséments if signed by him. 
Also, within four months after sales made of property, he is required 
to rettirn report thereof. Failing to make such returns, he is sub- 
ject to loss of commissions and to a fine, to be imposed, not by the 
■county court, but by the circuit court of the county. Charged with 
the duty to administer the whole estate, he eannot, howiever, either sue 
for debts due to, or be sued for debts due from, his décèdent, in the 
county court. This court has no jurisdiction in the premises. ■ Resort 
must be had to the justices', the intermediary, or circuit courts for 
such purposes. If the personal estate is insufficient to pay debts, de- 
cedent's real estate is chargeable therewith, but the county court has 
no jurisdiction to decree it for sale. For this purpose the executor 
or administratof has the right, within six months after his qualifica- 
tion, to institute his suit in equity in the ' Statè' circuit court (or in the 
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interrncdiary court where such exists and has equity jurisdiction) for 
the county. After the lapse of six months, such suit may be brought 
by any créditer. To this bill the widovv, heirs, devisees, and ail known 
creditors must be made parties défendants, and the unvaried practice 
has been to fully settle in this suit the accounts of the personal rep- 
résentative in regard to the personal estate because it must be ex- 
hausted before the real assets can be resorted to. By this procédure 
a large proportion of decedents' estâtes bave been settled in this state. 
Independent of this method, the statute provides for the appointment 
by the county court of not more than four commissioners of account 
to hâve gênerai supervision over ail fiduciaries, and to make ex parte 
settlement of their accounts. Such fiduciary is required to lay be- 
fore one of thèse commissioners a statement of bis receipts within 
six months after the end of each year after bis qualification, but this 
requirement does not apply where he has given the parties entitled to 
the money received in such year a statement of the nioney and has 
actually settled with them therefor, nor to a case in which, v^rithin said 
period, the fiduciary shall hâve laid a statement of his receipts before 
a commissioner who may in a pending suit (in the circuit or inter- 
mediary court) hâve been ordered to settle his account. When such 
account has been settled in a suit, the clerk of the court wherein such 
suit is after final decree is required to certif y to the clerk of the county 
court that such settlement has been made, giving the style of the suit 
and date of the final decree. This certificate the clerk of the county 
court must enter of record. If no suit is brought and the fiduciary 
fails to lay his accounts before a commissioner of accounts within 
the time required, any person interested as creditor, legatee, or other- 
wise may cause a commissioner to summon such fiduciary to bring 
forward his account for settlement, and, if he fails to do so within 
30 days thereafter, cause him to be, upon report of the commissioner, 
fined by the circuit court. The settlement of accounts by thèse com- 
missioners of accounts is largely, if not wholly, ex parte. Such com- 
missioner can take proof of debts, and is required within a year to 
make out an account of ail debts or demands as may appear to him 
to be suflïciently proved, stating separately those of each class. To 
this report exceptions may be filed and the county court may consider 
such exceptions ex parte, and correct, recommit, or confirm such re- 
port. If confirmed, distribution under conditions set forth in the stat- 
ute may be ordered, but the county court has no power to en force such 
order. For this purpose, the statute provides that suit in equity in 
the circuit court must be instituted by some person interested. If any 
person interested dénies the correctness of thèse reports of the com- 
missioner of accounts, as confirmed by the county courts, his remedy 
is not by appeal, but by institution of his suit in equity in the circuit 
court to surcharge and falsify the same. 

Thus it will be seen that, while the probate jurisdiction in this state 
is vested in the county court, that court's power is practically limited 
to ministerial and administrative functions, while the power to com- 
pel settlement, to punish for failure to do so, to sell and apply real 
assets, to compel distribution and to surcharge and falsify accounts, 
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is expressly vested in the bther state courts having judicial powers. 
And practically thèse powers by the statute are vested in the court 
of equity. Taking into considération the hiany décisions of this state 
relating to thèse statutory provisions and the well-established prac- 
tice hère, I hâve no doubt whatever that on its equity side the state 
circuit court would maintain a bill such as this, charging an executor 
with default in settlement for three years, with a devastavit and im- 
proper conversion of assets, refusai to account and déniai of com- 
plainants' claim, and would require a f ull accounting on the part of 
this executor. 

Does the rule "that an enlargement of équitable rights resulting 
from a state statute may be enforced in a fédéral court of equity" 
(Street's Fed. Eq. Prac..§ 27, and cases citéd) apply hère? 

But à Still further cornplication arises. Ail the estate of the tes- 
tatrix involved hère is that which may be derivable from the partner- 
ship oompôSed of herself and her nephewy this executor. By law 
upon hér death thèse partnership effects became vested in Geo. M. 
Stewart aS'Surviving partner, and not as executor. If another had 
been appointed by th^will and qualified as executor, the principles 
laid downîn Byers Vv McAuley couldnof apply because he could not, 
as suGh ëxécutor and ôificer of the probate court, hâve taken posses- 
sion of ' thfese goods, and thereby secured to such probate court first 
and exclusive' jurisdiction. His only power and duty in the premises 
woilld hâvte been to colleÊf from thé surviving partner the value in 
money of hîs' testatrix's iriterest therein; and in this state, if suit were 
requirèd îôf this purpoëe, hè could not institute it in the county court, 
the court of probate, but would be requirèd to sue in other courts hav- 
ing judicial powers, just aS in cases now where heseeks to sue for 
and collect any other debt due the estate of his décèdent. Does the 
fact that the surviving partner and the executor are one and the sarhe 
person change the principle involved so far as the question of juris- 
diction hère is concerned? Çounsel for this executor earhestly insist 
upon an affirmative answer to this question, and cite in support of this 
contention the case of Moofé v. Fidelity Trust Company (C. C.) 134 
Fed. 489, affirmed by the Circuit Court of Âppeals for the Third Cir- 
cuit in Moore y. Fidelity Trust Co-, 138 Fed. 1, 70 C. C. A. 663, 
wherein it is;held: 

"Wliere the surviving partner of a firin was one of ttie executors of the 
estate of his: deceased partner, the settlement of which was pending In the 
probate court of the state, wlilch had full jurisdiction in equity to compel 
an accounting between the. executors and by the surviving partner of his 
deceased partner's Interest iri the firm, a bill by a distributee under thé 
will to compel an accounting by such surviving partner and a payment of 
the amount found due to the executors for .distribution was a suit looliing 
to the mère administration of the estate, and was not therefore malntaiaable 
in the fédéral courts." 

This ruling deals with and is based upon Pennsylvania statutes and 
décisions. It expressly sets forth that the orphans' court of that state 
was one having plenary équitable powers to settle the accounts of the 
executor as such and as surviving.pjartner in thèse words ; 
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"By the law of Pennsylvania, its orphans' courts are vested with exclu- 
sive jurisdlction of the estâtes of décédants. [1.38 Fed. 3, 70 C. 0. A. 665.] 
* * * That court is a court of equlty. It bas jurisdietion of the assets 
belonging to the estate of Andrew M. Moore, and ail parties in interest, 
including Sinnott, the survlving partner of the flrm of Moore & Sinnott, are 
before it. The case is wlthin its grasp, and its power Is only limited by 
the necessities of the case, and by its duty to admlnlster equity In accordance 
with established rules. In such case it needs no other court to finish Its 
work. [138 Fed. 4, 70 C. C. A. 666.]" 

Even under such conditions it is to be noted that Judge Acheson, 
senior member of the court, filed a strong dissenting opinion. 138 
Fed. 1008, 70 C. C. A. 663. How can this case apply hère, where the 
probité court is not a court of equity ; in f act, has no équitable powers 
whatever, and has no jurisdiction conferred upon it to settle partner- 
ship accounts? Illustrative of how statutory conditions govern such 
questions as thèse we may well cite Vincent v. Martin, 79 Ala. 540, 
where it is held : 

"When the survlving partner becomes jointly with another person ad- 
ministrator of the estate of his deceased partner, he cannot make a settle- 
nient of the partnershlp accounts in the probate court in connection with 
the settlement of the administration ; that court having no jurisdiction of 
partnership matters, nor of the settlement made by the admiuistrator with 
himself In a dual capacity." 

And in this connection the opinion in Bail v. Tompkins (C. C.) 41 
Fed. 486, based upon the law of Michigan, will be found interesting 
and instructive. 

Careful considération of ail thèse questions has led me to thèse 
conclusions : 

First. That in this state the county courts, as courts of probate, 
hâve no équitable jurisdiction, and no power whatever to settle the ac- 
couilts of a surviving partner. Such power being a well-recognized 
one in the practice of the English High Court of Chancery, with which 
the fédéral equity jurisdiction is commensurate, it is the duty of this 
court, as such court of equity, to settle such partnership accounts 
upon the prayer of thèse nonresident complainants. 

Second. That, inasmuch as under the allégations of this bill charg- 
ing substantially f raud, conversion, devastavit, and neglect to settle 
on the part of this executor, the state courts of equity, because of 
entire lack of power and equity jurisdiction in the county court as the 
court of probate, would entertain this bill for the purpose of com- 
pelling settlement and disbursement, this fédéral court of equity will 
do so also at least to the extent necessary to establish the amount, if 
there be any, due to thèse complainants as residuary legatees and to 
decrée payment thereof 

The plea to the jurisdiction will be overruled, and a référence to 
a master will be made to (a) settle the accounts of Stewart as sur- 
viving partner and ascertain the true amount due from him as such 
to the estate of Eliza Stewart, deceased; and (b) to ascertain the true 
amount due to complainants as residuary legatees from said George 
M. Stewart, as executor of said décèdent, after being charged with 
the amount ascertained to be due from him as surviving partner. 
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BÉER et al. V. MOFFATT, Collector o£ Internai Revenue. 
(District Court, D. New Jersey. January 29, 1912.) 

1. Intekn AL Revenue (§ 38*)— Taxes— Voluntary Paymïïnt— Recovbry. 

Wliere exeeutors from wliom a coUeetor of internai revenue had de- 
niantled certain legacy taxes under War Revenue Act June 13, 1898, c. 
448, 30 Stat. 448 (U. S. Comp. St. 1901, p. 228C>), on proceedings to col- 
lect i:he taxes, with penalty, did not malce a return until after tlie time 
for payment without penalty had elapsed, and then only after a return 
had been made by a deimty collector, on which they paid tbe tax, with- 
out protest, the payment was voluntary, and henee they were not en- 
titled to malntain an action to recover the same, though they had refused 
for a long time to make a return or pay the tax. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig; § 38.*] 

2. Internal Revenue (§ 8*) — Legacy Tax— Refundment— Statxjte. 

War Revenue Act June 13, 1S98, c. 448, 30 Stat. 448 (U. S. Comp. St. 

1901, p. 2286), imposes a tax on legacies, and Act Cong. June 27, 1902, 
c. 1160, § 3, 32 Stat. 400 (U. S. Comp. St. Supp. 1909, p. 879), authorizes 
the retuiiding of so nuich bf the tax as niay hâve been collected on con- 
tingent bénéficiai interests which had not vested prior to July 1, 1902, 
and provides that no tax shall thereafter be assessed on or in respect of 
any contingent bénéficiai interest not absolutely vested in possession or 
enjoyment prior to July 1, 1902. Testator, who died July 18, 1901, be- 
queathed three-twelfths of the remainder of his estate to exeeutors in 
trust to invest and pay the income of one share to each of his three 
daughters for life, and, on' the death of any one leaving issue, the 
principal of her share to such Issue, and, if she died without issue, then 
to her surviving brothers and sisters, and to the issue of such of them, 
If ^ny, as might hâve died leaving issue. Held, that though the daugh- 
ters might not hâve been able to recover from the exeeutors the income 
tp which they were entitled, under such bequest, under the statutes of 
New Jersey regulating the administration of estâtes prior to July 1, 

1902, their interests in such income were nevertheless vested prior to 
that date, and were therefore not relieved from revenue taxation by 
Act Cong. June 27, 1902. , 

[Éd. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 11, 12; 
Dec. Dig. § 8.* 

Internai revenue tax on legacies. inheritance and transfers, see note 
to Ward v. Sage, 108 C. C. A. 417.] 

Action by Walter E. Béer and another, as exeeutors of Julius Béer, 
deceasecl, against Isaac Moffatt, Collector of Internai Revenue, to 
recover certain legacy taxes paid under the Vi^ar revenue act of 1898. 
Judgment for défendant. 

McDermott & Enright, for plaintiffs. 

Walter H. Bacon, Asst. U. S. Dîst. Àtty., for défendant. 

CROSS, District Judge. The above action was tried before the 
court without a jury; a written stipulation to that effect having pur- 
suant to the statute been duly signed and filed hy the attorneys of 
the respective parties. Julius Béer died July 18, 1901, while a rési- 
dent of Moiimouth county, in the state of New Jersey, leaving a last 
will and testamejit which was duly probated by the plaintiffs, named 
therein as exeeutors, before the surrogate pf said county October 18, 
1901, who upon that date issued Jetters testamentary to them, and 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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they hâve ever since acted as such. This action is brought to recover 
the sum of $14,230.38, being the amount of certain taxes paid by 
the plaintiffs as executors March 7, 1904, and which are alleged to 
hâve been assessed and exacted by thé défendant as internai revenue 
collecter under the war revenue act of 1898. It is contended on 
behalf of the défendant that the payment of said taxes by the plain- 
tififs was voluntary, and that consequently it makes no différence in 
the détermination of the issues herein whether they were legally or 
illegally assessed. 

[1] This being a question of primary importance, should be dealt 
vvith at the outset. Fortunately the facts in relation thereto hâve, 
as above stated, been stipulated so that the question is mainly one of 
law. They may be found in paragraphs 4 and 5 of the stipulation 
taken in connection with Exhibit C referred to in paragraph 4, and 
a letter from certain attorneys of the plaintiffs to the défendant as 
■collecter of internai revenue, dated March 7, 1904, inclosing the check 
by which the taxes were paid, which letter was offered and received 
in évidence at the trial without objection. 

The relevant paragraphs of the stipulation are as follows : 

(4) "That the défendant personally or by his deputies, claiininR to act un- 
der 'An act to provide ways and nieans to meet war expenses and other pur- 
po.ses,' approved June 13, 1898, and the aniendment thereof dld demand of 
the plaintiffs that they pay the tax provided for under pectû.n 29 of said act 
on account of the legacles bequeathed under said wlll to the children of 
testator, in accordance with a certain 'legacy return' niade by A. C. Hildreth, 
deputy collecter, hereto annexed marked 'Exhibit D,' under threat.s of penal- 
ties under section 3176, Revised Statutes, and sections 29, 30, and 31 of act 
of June 13, 1898. That annexed hereto, marked 'C,' is a true copy of a com- 
munication received by plaintiffs from défendant about February 17, 1904. 
That^ annexed hereto marked 'Exhibit E' is a schedule of personal property 
of décèdent, approved by the défendant as collector pursuant to the indorse- 
ment thereon. That the défendant personally or by his deputies did there- 
after insist that the said plaintiffs as executors were liable to pay a tax to 
the défendant as collector under section 29 of said act of June 13, 1898, as 
aniended by sections 10 and 11, approved March 2, 1901, to the amount of 
914,230.38, and did threaten, in case of the refusai of the iilaintiffs to pay 
the same, to enforce against them ail the penalties and punishtuents provided 
by said statutes as in case of a failure to pay tax lawfully assessed there- 
under. 

"(5) That the said plaintiffs did for a long time refuse to make said re- 
turns or to pay said tax, but did flnally in March, 1904, pay said tax." 

Exhibit C, referred to in paragraph 4 of the stipulation, and the 
letter above mentioned, f ollow in the order named : 
"Internai Revenue Service, First District of New Jersey, Collector's OflSce. 

"Camden, X. J., Feb. 17, 1904. 
".Mr. Walter E. Beers, Bxecutor for the Estate of Jullus Beers, Deceased. 
New York City, N. Y. 

"Sir : You are hereby given final notice that you are required, under the 
United States laws, to make return of internai revenue tax on the estate 
of the said Julius Beers, without further delay ; said return must be made 
to Deputy Collector Adolph Ernst, or to this office. We are instructed by 
the treasury department to commence suit against this estate if return is not 
made immediately and I beg to refer you to section 3176, Revised Statutes, 
which provides a penalty of 50 per cent, addltional tax for refusai or neglect 
of the executors to make such return as provided by law ; also to sections 
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29, 30 ând 31 of the act of June 13, 1898, whleh provides an additlonal pen- 
alty! of one thousand doUifiiis for refusai to make siicU return when same Is 
demanded by a collector or deputy coUector of internai revenue. 

"I trust in your own Interest tliat you will take this matter up Immedi- 
ately, for if suit Is brought to reeôver the tax, it VFill include ail penalties 
as wëll." 

"Respectfully, I. Moffatt, CoUector." 

' "New York, March 7, 1904. 

"Hon, I. Moffatt, Collectoi' Internai Revenue, Camden, N. J. 

"Dear Sir: We Inclose herewith cheek for fourteen thousand two hundred 
and thlrty ss/ioo dollars made by tUe ^xecutors of the estate of Jullus Béer, 
deceased, in full payiuent. of the in,ternal revenue tax imposed upon the es- 
tate by your oiBce. Will you kindly send us a receipt therefor, and be assured 
of our appréciation of the courtesy of yourself and of your Mr. Hildreth, 
and oblige, 

"Very truly yours, 
"[Signed by attorneys who admittedly acted for the plaintiffs.]" 

The fsct that the plaintiffs refused "for a long time to make said 
return, or to pay said tax," affords no warrant for a légal presump- 
tion that such refusai was based upoil the illegality of the tax, since 
as a matter of common khowledge it might hâve been based on other 
and différent reasons. And this is true notwithstanding that, accord- 
ing to thé statement of facts, the collector demanded payment of the 
tax under threats of penalties under section 3176 (U. S. Comp. St. 
1901, p. 2068), and sections 29, 30, and 31 of the act of June 13, 
1898 (chapter 448, 30 Stat. 46 [U. S. Gomp. St. 1901, p. 230]), aiid 
did fu^ther insist upon the liability of the plaintiffs to pay him said 
tax, atnounting to $14,230.38, and did threaten, in case of the refusai 
of the plaintiffs to pay the same, to enforce against them ail the pen- 
alties and punishments provided by said sections as in case of a 
failure to pay a tax lawfuUy assessed thefeunder. Upon inspection 
of Exhibit C, it appears that it refers only to the making of a return 
by the plaintiffs and the imposition of penalties in case of failure so 
to do. The plaintiffs, however, as a matter of fact, never did make 
a return, ând the one and only one made, and that upon which the 
assessmerit of the tax in question was based, was made by a deputy 
collector the day before the tax was paid. Inasmuch as the plain- 
tift's, by their refusai or neglect to make a return, had already sub- 
jected themselves and the estate of which they were executors to the 
penalties prescribed by the sections above mentioned, it is difïicult to 
see wherein the plaintiffs can with propriety assert that they were 
coerced into making the payment. They were already under the same 
liability to penalties for failure to make the return that they would 
hâve been if they had also refused, to pay the tax. 

It should be expressly noted that it nowhere. appears in the case 
that the plaintiffs ever claimed that i the tax was illégal, that it was 
paid under any form of protest, either verbal or written, or that suit 
would be instituted to recover it back. There is not a single word to 
show that the plaintiffs in any way ôr manner or to aijy extent de- 
murred either to the legality of the tax or to its payment, except that 
they, for a long time, refused to pay it, which, however, as already 
stated, cannot by âny i^easonable Construction be held to mean that 
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they refused to pay it because it was illégal ; but, assuming the con- 
trary, there is nothing in the case to show that they had not prior 
to its payment waived or surrendered any objections thereto, which 
they once held. The letter to the collector which inclosed the check 
for the payment of the tax certainly conveys that impression since it 
contains not a word of objection or protest, nor does it refer directly 
or indirectly to anything of that character as having occurred between 
the parties in the past. On the contrary, it is couched in terms of a 
pleasant and complaisant character. 

I hâve not been referred to, and I am not aware of, any case where 
taxes paid under circumstances like those herèinabove detailed hâve 
been recovered back by suit. The law applicable to the présent situa- 
tion and controlling upon this court was quite recently laid down by 
the Circuit Court of Appeals of this circuit in the case of Herold v. 
Kahn, 159 Fed. 608, wherein at page 612, 86 C. C. A. 598, at page 
602, Judge Gray, speaking for the court of the payment of disputed 
taxes, in plain and terse language says : 

"Though there Is some confllct In the dicta of the Suprême Court, we thlnk 
tbat the true doctrine Is that when taxes are paid under protest that they 
are belng illegally exacted, or with notice that the payor eontends that they 
are Illégal and intends to Institute suit to compel their repayment, a suf- 
flclent foundatlon for such a suit has been established. Chesebrough v. TJ. 
S., 192 U. S. 253, 24 Sup. Ct. 262, 42 L. Ed. 432; City of Phil. V. Collector, 
5 Wall. 720, 731, 18 L. Ed. 614." 

Moreover, the pleadér: iwho drafted the déclaration in this action, 
evidently recognized the correctness and force of the principle thus 
established, as the foUowfng extract theref rom shows ; 

The défendant "dld unlawfully demand of, and by force and duress eol- 
lect from, the plaintififs as executors, by^ ivay of taxes upon said iegacies, a 
sum of money, to wlt, the sum of $14,230.38 which said sum the said piain- 
tlfiCs, executors as aJ^oresaid, involutitarily and under threat of distraint 
against their property in case of their refusai so to do, and the enforcement 
against them of the pains and penalties provided by said statute in case of 
violation thereof, were compelled and dld pay to the said défendant by rea- 
son of the said illégal demands and threats, protesting that they, as executors 
as aforesaid, were not liable to pay the same or any part thereof, and that 
the said tax was erroneous, Illégal, and wrongfully assessed and collected." 

That allégation, although material and requisite to good pleading, 
is wholly unsupported by the statement of the case, in which nothing 
can be found which shows or tends to show that the taxes in ques- 
tion were paid under protest that they were being illegally exacted, 
or with notice that the plaintifïs contended they were illégal, and that 
they intended to institute a suit to compel their repayment. 

[2] Judgment must, therefore, be entered for the défendant, unless 
the following position of the counsel of the plaintifïs is well taken. 
They contend: 

"That in any event protest is not necessary for the recovery of the taxes 
collected on the llfe estâtes of the daughters, since thèse are refundable un- 
der the act of June 27, 1902, regardless of whether they were voluntarily paid 
or nof'^-citing in support of this position Thatcher v. U. S. (C. 0.) 149 Fed. 
902, 
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iThat act iand casé BotHi refer to the refunding of taxes èn^ con- 
tingent intènests, which did not become Vested in possession or en- 
joyrtient prior to July 1,. 1902, so that, in determining this branch of 
the iCase,: it becomes 'necessary; ineffèct» to détermine whather or not 
the legacies to the daughters becaiiie vested in the sensé indicated 
prior to th^t date, or, in other words, tô détermine whether the taxes 
as tothelife estâtes of : the daughters were or were not legally aS' 
sessed.;. ■ ; -, ^ ,,; .: ,. 

The act ref erred to was passed June 27, 1902, and is entitled : 

"An act to provide for refunding taxes pald upon legacies and bequests for 
uses of a irellgious, charitable or educational character for the encouragement 
of art and go forth, under thé act of June thirteenth, one thousand eigM 
hundréd àhd nlnety-elght, and for bther piirposes." 32 Stat c. 1160, p. 406, 
Supp. Oomp. Stat. 1909, p. 878;» 

. Section 3 coptàins the rélevant matter, and is as follows: 

"TÉiat In p,li c^ses where an exécuter, adnjinlstrator, or trustée shall hâve 
pald, or shàll heréafter vs.'y, any tax upon any legacy or distributlve share 
of Personal property under the provisions of the act approved' yùne thirteenth, 
eighteen , hundred and nlnety-elght, entitled, 'An act to provide w^ys and 
means to meet war expenditures, and for pther purposes,' and ameudments 
thereof, the Secretary of t^ie Treasury be, andhe is hereby authorized and 
dlrectéii to refund, out of any money in the treasury not otherwise appro- 
prlated,r upon proper application belng made tp the commissioner of internai 
revenue under such ruies and régulations as may be prescribed, so much of 
sald tax as may hâve been coliected on contingent bénéficiai Interests vFhich 
shall not hâve become vested prior to July flrst, nineteen hundred and two. 
And no tax shall heréafter, be assessed or imposed under said act approved 
June thirteenth, eighteen hUndred and ninèty^élght, upon or in respect of 
any contingent bénéficiai Interest which shall not become absolutely vested 
in possession or enjoyment prior to said July flrst, nineteen hundred and- 
two." 

In United States v. Fidelity Trust Ce, 222 U. S. 159, 32 Sup. Ct. 

60, 56 L. Ed. (No. 280 Oct. Term, 1911), the Suprême Court of 

the United States, speaking by Mr. Justice Holmes, concerning the 
above section, says : 

"The words, 'which shall not hâve become vested,' quoted above, mean the 
same as 'absolutely vested in possession or enjoyment,' in a later clause, 
ending the tax on contingent interests, unless so vested bef ore July 1, 1902. 
Vanderbllt v. Eidman, 196 U. S. 480, 500 [25 Sup. Ct. 331, 49 L. Ed. 563]." 

The plaintiffs contend that no right to immédiate possession or 
enjoyment passed to the daughters prior to the repealer, more espe- 
cially because of certain provisions of the New Jersey statutes, re- 
specting the administration of decedents' estâtes. 

The first act referred to is "An act respecting the orphans' court," 
etc. (P. L. 1898, p. 715), and the pertinent section 171 made provi- 
sion as follows : 

"No distribution of the goods, chattels, crédits and Personal estate of any 
person dying intestate shall bè made until one year after grantlng adminis- 
tration thereof unless a deeree barrlng credltors bas been entered, in which 
case such distribution may be made whenever twenty days shall hâve elapseCt 
Bince the entry of such deeree barrlng." 

The second référence is to section 1 of "An act concerning legacies"' 
(2 Gen. Stat. 1895, p. 1938), as follows; 
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"Tliat any pérson to whom any legacy, etc., bas beénor may be made by 
any last wlU, etc., may maintain an action of debt, etc., against tbe exécuter 
in tbe Suprême Court or any of tbe Circuit Courts of tbe state for tbe re- 
covery of sueh, legacy atter it becomes due * * * provided that if no 
time is fixed by tbe will fOr tbe payment of sucb legacy tbe sald executor or 
adniinistrator Sball bave one year after probate to pay and satisfy tbe lega- 
cies given therein.", ;: ' 

Counsel also cite ai;icl rely upon the following ; cases : Dayison v. 
Rake et al., 45 N. J. Eq. 767, 18 Atl. 752, and Welsh v. Brown, 43 
N. J. Law 37. Thèse cases, the first of which was decided by the 
Court of Errors and Appeals, and the second by the Suprême Court 
of New Jersey, undoubtedly establish the rule that in that state leg- 
acies in gênerai do net bear interest until one year after the death of 
the testator. To that rule there are, however, several well-recognized 
exceptions, and included in them are legacies like those now under 
considération. 

The will of Mr. Béer bequeathed, with a qualificatioil which has no 
présent signification, thrêe-twelfths of the rest, residue, and remainder 
of his estate to the executors in trust, to invest the same at their dis- 
crétion, and to pay the income of one share thereof to each of his 
three daughters for life, and, upon the death of any daughter leaving 
issue, he bequeathed the principal of the share to her issue, or, if 
she died leaving no issue, then he bequeathed the same to her sur- 
viving brothers and sisters, and to the issue of such of them, if any, 
as might hâve died leaving issue.- It thus appears that there was be- 
queathed to each daughter in trust, the income of a one-twelfth in- 
terest in the rest, residue, and remainder of the testator's estate; that 
the executors were charged to hold said fund, and were given a dis- 
cretionary power as to its investment. Under thèse circumstances, 
interest oh the daughters' legacies ran from the time of the testator's 
death, notwithstanding the terms of the New Jersey statutes and dé- 
cisions above referred to. The following cases support the proposi- 
tion: In Green v. Green, 30 N. J. Eq. 451, it was so held by Chan- 
cellor Runyon, and the decree therein entered by him was affirmed 
on appeal sub nom Green v. Blackwell, 32 N. J. Eq. 768, in which 
case the Court of Appeals foUowed its décision in Van Blarcom v. 
Dager, 31 N. J. Eq. 783, wherein it appeared that the income of cer- 
tain property was bequeathed to testator's wife for life, with a gift 
over of the principal at her death. The court in answering the ques- 
tion as to the time when the wife's income began to accrue says : 

"It was decreed by tbe Vice Cbancellor, to begin at tbe expiration of one 
year from tbe testator's deatb. To tbe correctness of tbe decree In thls par- 
ticular I am unable to assent. It Is grounded on tbe gênerai rule tbat legacies 
bear interest from tbe time they are payable, aud upon the statutory provi- 
sion tbat tbe executor or adniinistrator sball bave à year after probate in 
whicb to pay legacies, where no time for tbeir payment is fixed bj the will. 
Tbis gênerai rule bas been expressed and applied In cases adjudged in tbis 
state. Cburcb at Aequackanonk v. Ackerman's Ex'r, 1 X. J. Eq. 40; Brinker- 
bofC V. Merselis's Ex'r, 24 N. J. Law, 680; Halsted v. Meeker's Ex'rs, 18 N. 
J. Eq. 136; Heunlon's Ex'r v. Jaeobus, 27 N. J. Eq. 28; Howard v. Erancis, 
30 N. J. Eq. 444. In ail thèse cases tbe legacies were spécifie sums, or tbe 
interest of such sums, and differ from bequests of tbe residuary Personal 
estate made to a legatee for life. Tbis distinction is explained and en- 
fprced by tbe Cbancellor in tbe récent case of Green v. Green, 30 N. J. Eq. 
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452, in which the opinion was dellvered after the décision of the présent case. 
The raie thatj where the résiduary personal esta te is given to a legatee for 
life, the, iâterest thereon accruing from the testator's death shall, In the ab- 
sence of any direction to accumulate, go to the tenant for life, Is declared 
by the Chancellor to be established. It is placed, not on the presumption 
that the life Interest was glven for support, but on the equlty which seeks, 
as between the life tenant and the remalnderman, to give to each hls due. 
To give the interest for th^, flrst year to the remalnderman by treatlng it 
as part of the principil^ 18 teorrectly said to be injustice to the tenant for 
life." 

The same principle was aiso laid down by the Suprême Court in 
Welsh V. Brown, supra, one of the cases cited by plaintiff's counsel. 

Moreover, the facts in the case under considération are not dis- 
similar to those appearing in United States v. Fidelity Trust Com- 
pany, supra, except that in that case the life tenant had actually re- 
ceived a considérable amount of interest from the trust fund invested 
by the executors for hçr benefit. In the case at bar it appears that 
only one of the daughters, ail of whomit fe admitted were of full 
âge at the time of their father's death, had prior to July 1, 1902, re- 
ceived any inçome from her Içgacy, and that one but a small sum. 
The succession right of thèse daughters to their leg^cies became tax- 
able, if at ail, as of the date of the death of the testator, although 
not payable until a year after his death. In Hertz v. Woodman, 218 
U. S. 20^, 30 Sup. Ct. 621, 54 L. Ed. 1001, the court says: 

"tJpon the f acte certified,' the right of succession which passed by the death 
of the testator was an absolute right to the ilinmediate possession and enjoy^ 
ment, a right nelther postponed, until the falling in of a life estate, as in 
Mason ■^. S argent, 10^ U. S'. 689, 26 L. Ed. 894, nor subject to contingeneies, 
as In Vànderbllt v. Eidman; suprà. No furtljer event eould malie their tltle 
more certain nor their possession and enjoyment more secure. The law, then 
unrepealed ïilid in full force, operated to fasten, at the mohient this right of 
succession passed by death, a liabillty for the tax imposed upon the passlng 
of every suÇ^ Inherltance or right of succession. The tlme for scheduling or 
listing waiS pràctlcally identical wlth the tlme for payment, and the listing 
or scheduling was reqùired to be dohe by the executor charged with payment, 
but might bc and was postponed for reasons of grâce and of convenlence. 
That is almost universal under any taxing System. The liabillty attaches at 
some time before ttie time for payment. But the liabillty for the payment 
of the tax exacted under section 29 of the act of June 13, 1898, accrued or 
arose the monieEt the right bf succession by death passed to the défendants 
In error, and the occurrence of no other fact or event was essential to the 
imposition of a liabillty for the statutory tax upon the interest thus acquired." 

In the pfesent case the plaintifïs' testator died nearly a year before 
the repeal of the tax act tqok effect, and the question requiring an- 
swer is, as already stated, whether or not the daughters, at testator's 
death, became absolutely vested in possession of enjoyment of their 
legacies under his will. I think they did, and that the fact that they 
had not as yet received anv income therefrom did not alter the situa- 
tion. The question is to be determined by their right to receive the 
income rather than by its actual receipt. In fact, as well as in con- 
templation ôf law, the legacies were earning income for them. It 
is true that, in the absence of any spécifie direction contained in the 
will to the cohtrary, it is possible that such income would not hâve 
beçn payable to them until the expiration of one year from their 
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f ather's death, but, however that may be, it was nevertheless their 
income. They alone had the right to it. It was actually accruing on 
their legacies and for them, and the executors could safely hâve paid 
it to them in quarterly or half yearly payments, had they so chosen. 
The legacies, in other words, were absolutely vested in them, in pos- 
session or enjoyment, and either is sufRcient. Ward v. Sage, 185 
Fed. 7, 10, 108 C. C. A. 413. Moreover, it seems to me that in prin- 
ciple this case is answered by United States v. Fidelity Trust Com- 
pany, supra, where the legacy of the life tenant was held taxable and 
the tax imposed not only upon the income she had received, which 
was admittedly taxable, but also upon that which she would or might 
receive during her life expectancy. In the course of his opinion in 
that case Mr. Justice Holmes says : 

"On thls ground (that the life tenant's estate was not absolutely vested in 
possession or enjoyment) it is argued at great length that only so mueh of 
the life Interest of the nièce as she had received before the date mentioned 
had vested in the sensé of the clause. We are of opinion that this argument 
cannot be maintained. The interest of the nièce was not a contingent right 
to income as it should accrue in her lifetime. It was a vested life estate in 
a fund, changing In Investment at the discrétion of the trustée, but retaining 
its équitable identity. Objections like those that are made to treating a life 
estate as a présent unity in the enjoyment of the life tenant might be made 
to the similar treatment of absolute ownershlp in fee. In actual life a fée 
can be enjoyed only minute by minute, but, although eternal in theory of law, 
by the same theory at every moment it is ail and wholly in the ownef's 
hands. The statute does not invite spéculation in a new nomenclature, or 
attempt to reach profounder conceptions than those familiar to the law. 
When it speaks of interests absolutely vested in possession, we présume that 
it uses familiar légal expressions in their familiar légal sensé. It deals in 
terms wlth the Interest that is the légal unit of right, not with the money 
received before a given moment. No better example of such an interest could 
be given than a life estate in a fund, the enjoyment of which actually has 
begun, none that more clearly and absolutely excludes the qualification 'con- 
tingent' in the sensé of the law." 

At the oral argument, it was insisted by counsel for the plaintilïs 
that the opinion of the Court of Claims in Fidelity Trust Co. v. 
United States, 45 Ct. Cl. 362 was a pertinent, if not controlling, au- 
thority in this. That insistment was made, however, before the decree 
of the Court of Claims had been reversed by the Suprême Court in 
United States v. Fidelity Trust Co., supra. 

It would seem that in this case the legacies of the daughters, with 
upwards of 11 months interest, accumulated thereon, although unpaid, 
at the time of the repeal of the revenue law, were as much vested in 
them in possession or enjoyment as they would hâve been if the ex- 
ecutors had paid them such accumulated income on the 30th day of 
June, 1902, the day before the repealing act took effect, or if they 
had paid them a semiannual installment on January 18th of that year, 
six months after testator's death. Had the executors pursued either 
course, the case of United States v. Fidelity Trust Co. would hâve 
been directly in point. That they either with or without a purpose 
chose to withhold such payments cannot affect the question of the 
liability of the legacies to taxation. If it could, they might hâve 
withheld such payments indefinitely awaiting a repeal of the law for 
the very purpose of escaping such liability. 
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Inasmùch, therefore, as the act of June 27, 1902, above referred 
to, is not deemed applicable to the legacies of the daughters in this 
case, the rule that requires payment to be màde under protest is as 
appUcable to the taxes paid upon their legacies as to those which were 
devised in fee, but whether that be so or not the taxes were legally 
assessed. - 

For the reasons above given, I find in favor of the défendant and 
against the plaintiffs,. and judgment final will accordingly,be entered' 
in favor of the défendant, with costs. 



UNITED STATES, to Use of WOOD, v. UNITED SURETY CO. et al. 
(District Court, N. D. Oalifornia, S. D. January 31, 1912.) 

1. Courts (§ 342*)^Federal Courts— Foems of Action. 

The équitable doctrine of subrogation cannot be applied In a fédéral 
court of law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 912, 91;j ; Dec, 
Dig. f 342.*] 

2. Indemnity (§ 15*) — l'ERSOKS Entitled to Enforce. 

Wliere persons otiier tlian tlie contracter, for wliom a surety compauy 
had, executed a bond for the falthful performance of a contracc vvlth 
the United States for a public luiproveuient, executed a bond to iudem- 
nlfy the surety Company against damages that it might suffer under 
the bOnd, but there was no privlty in interest between the Indemnltors 
and a créditer seeklng to avail himself pf the beueflt of the Indemnity, 
the créditer was not entitled to enforce the same, especially as it ap- 
peared that the surety company having become insolvent had suft'ered 
no damage by reasou of the exécution of the bond. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. § 37; Dec. 
Dig. i 15.*] 

3. United States (§ 07*) — Public Improvemekts — Contractors— Bond — Ao- 

TIONv-TlME— StATUTES — CONSTRUCTION. 

Act Cong. Feb. 24, 1005, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 
1900, p. 948), provldes that uo suit shall be brought on a United States 
■ government coutractor's bond by a subcontractor or materialman until 
after complète performance of the contract and final settlement, but 
shall be commenced within one year from that date and not luter. Dur- 
ing the first six months the government alone is given the right to sue 
with the right of rtny laborer or materialman to Intervene, and if no 
suit is brought within six months, then any creditor is authorlzed to sue 
in the name of the United States, etc. The act then provides that, in 
ail Such suits instituted personally, notice of the pendency thereof, in- 
forming them of their rights to Intervene as the court may order, shall 
be given to ail known creditors, and in addition notice of publication 
shall be given, the last publication to be at least three months before 
the time limited therefor. Held, that a creditor's fallure to institute 
a suit ûnder such act in sufflcient time to allow the fuU notice required 
to be^ given to creditors was not a jurisdietional defect which eould 
be made the subject of demurrer. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] . 

At Law. Action by the United States, for the Use of F. C. Wood, 
etc., against the United Surety Company. Demurrer of Rickon-Ehr- 
hart Engineering & Construction Company, and the individuals com- 

•For other cases see same topic & § number In Dec. & Ara. Diga. 1907 to date, & Rep'r Inflexes 
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posing such firm, sustained, and motion to dismiss as tô them granted, 
and demurrer overruled, and motion to dismiss as to other défendants 
denied. 

F. H. Gould and Frank Freeman, for plaintifif. 
Frank S. Brittain, for défendants. 

VAN FLEET, District Judge. The demurrer interposed to the 
complaint by the défendants, the Rickon-Ehrhart Engineering & Con- 
struction Company and the individual members of that copartnership, 
as Hkewise their motion to dismiss the action as to them, must be 
sustained. The action is upon a contractor's bond running to the 
United States, executed under and governed by the provisions of the 
act of Congress of February 24, 1905 (chapter 778, 33 Stat. 811 [U. 
S. Comp. St. Supp. 1909, p. 948] ) , giving to persons perf orming la- 
bor and furnishing materials in the construction of pubHc works the 
right to maintain an action on the bond given to secure the perform- 
ance of such works in the name of the United States for the use 
of the party beneficially concerned, and regardless of the amount in- 
volved or the citizenship of the parties, in the Circuit Court of the 
district where the particular works is located. 

The gênerai allégations of each count in the complaint are, in sub- 
stance, that the défendant Stanley Construction Company, a corpora- 
tion, entered into the contract referred to in the complaint for the 
construction of certain public works in this district, and that the de- 
fendant United Surety Company, a corporation, entered into with the 
United States, on behalf of such contractor, the usual pénal bond 
required under the act to secure the faithful performance of the con- 
tract, one of the conditions being that the contractor "shall promptly 
make full payment to ail persons supplying labor and materials for 
the prosecution of the work provided for" in the contract; that the 
contract has been fully performed and final settlement had thereon; 
that during the progress of its performance the relator and his several 
assignors, at the instance and request of the contractor, performed 
certain work, labor, and services, and furnished certain materials 
which were used in and upon the work embraced in the contract, at 
agreed and stipulated priées, the compensation for which, though due 
and demanded, has not been paid ; that, other than the présent, no 
suit has been brought upon the bond of the surety company by rea- 
son of said contract or otherwise by the United States or any cred- 
itor, and that said surety company is now insolvent and in liquida- 
tion. 

The only allégation as to thèse particular défendants is that, at the 
date of the exécution of said contract and the giving of said bond 
by the surety company, the défendants "James Stanley, Fred J. H. 
Rickon, and R. Ehrhart, as copartners doing business as Rickon-Ehr- 
hart Engineering & Construction Company, and as individuals, made, 
executed, and delivered to the said United Surety Company, a corpo- 
ration, their several and joint bond and obligation, conditioned, among 
other things, that if the said James Stanley, Fred J. H. Rickon, and 
R. Ehrhart, copartners doing business under the firm name and style 
192 F.— 63 
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of Rickon-Ehrhart Engineering & Construction Company, and the 
said James Stanley, Fred J. H. Rickon, and R. Ehrhart, individually, 
shall and do pay to the said United Surety Company, in advance, the 
premium or charge of $400, made by the said United Surety Com- 
pany for executing the bond or obligation attached hereto and marked 
'Exhibit B' [the bond to the United States], and continuing the same 
so long as the said United Surety Company's liability on said bond 
or obligation shall continue, and the said liability upon the said bond 
or obligation shall continue so long as the above-mentioned bond, the 
said Ex;hibit B, shall be in force, and until the said United Surety 
Company shall be discharged and released of any further liability 
thereunder, and until suiïicient officiai notice, in writing, of the ter- 
mination of said bond and the liability thereunder, shall be served 
upon the company, and shall hold and ïceep harmless the said United 
Surety Company from and against ail loss, damages, costs, charges, 
and expenses of whatever nature or kind which the company shall or 
may, at any time, sustain, incur, or be put to, for, or by reason, 
or in conséquence of the company having given and executed the 
said bond; a copy of which said bond is hereto attached, marked 
'Exhibit C and made a part of this complaint, as though set out 
herein." The prayer is for judgment against ail of the défendants 
for the amount of the several demands counted upon, with interest 
and costs. 

[1] Thèse facts do not disclose a cause of action against the de- 
fendants named. Neither the United States, the contracter, nor 
Wood, the party in whose behalf this action is brought, is a party to 
the indemnity contract, nor is anything alleged to show any privity 
between those parties and the défendants who executed it ; while the 
instrument discloses upon its face that it was an indemnity given by 
third parties solely for the protection of the surety company. The 
theory upon which the plàintiff seeks a judgment against thèse de- 
fendants is that he has a right in this action to avail himself of the 
indemnity afforded the surety company by this contract, under the 
principles embodied in section 2854 of the Civil Code of the state, 
which section provides : 

"A creditor Is entltled to the beneflt of everything whlclt a surety has re- 
ceived from the debtor by way of security for the performance of the ob- 
ligation, and may, upon the maturity of the obligation, compel the appli- 
cation of such security to its satisfaction." 

In the first place, that section is but a codification of the équitable 
doctrine of subrogation, and so far as thèse courts are concerned, 
where the distinction between légal and équitable remédies obtains, can 
be availed of only on the equity side of the court. The présent ac- 
tion is purely one at law, seeking the légal remedy of a money judg- 
ment, and while under the state system, abolishing the distinction be- 
tween légal and équitable remédies, plàintiff might perhaps hâve such 
relief in an action of this nature, the provision of the Code in no way 
enlarges or affects our jurisdiction in that respect. The case of Hop- 
kins V. Warner, 109 Cal. 136, 41 Pac. 868, relied upon by plàintiff, 
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was a proceeding in foreclosure where the principle was strictly ap- 
plicable, but obviously it bas no pertinency bere. 

[2] But if this suit were on the equity side oî the court, plain- 
tifï would be in no better situation, since upon the facts alleged the 
doctrine of subrogation could not be invoked for bis benefit. That 
doctrine, not only as codified in the above section of the Code, but 
in its origin, was based upon the principle that where a debtor who 
has given security for the performance of his obligation bas himself 
placed an indemnity in the hands of his surety, although primarily 
for the protection of the latter, it will be regarded as a trust for the 
benefit of the creditor as well, and equity will so treat it. The rea- 
son for this is aptly stated in Hampton v. Phipps, 108 U. S. 260, 264, 
2 Sup. Ct. 622, 624 (27 L. Ed. 719), in this way: 

"AU this, It Is to be observed, as the rule verbally requlres, présupposes 
that the fund specifically pledged and sought to be primarily applled is the 
property of the debtor, primarily liable for the payment of the debt ; and 
It is because it is so, that equity impresses upon it the trust, whieh requlres 
that it shall be appropriated to the satisfaction of the créditer, the exon- 
ération of the surety, and the discharge of the debtor. The implication is 
that a pledge made expressly to one is in trust for another, because the re- 
lation between the parties is such that that construction of the transac- 
tion best effectuâtes the express purpose for which it was made." 

But as further stated in that case, and which is quite as pertinent 
under the facts of this : 

"It foUows that the présent case eannot be brought wlthin either the terms 
or the reason of the rule; for, as the property, in respect to which the cred- 
itors assert a lien, was not the property of the principal debtor, and has never 
been expressly pledged to payment of the debt, so no équitable construction 
can couvert it by implication into a security for the creditor." 

And this is for the reason, as indicated, that there is no privity in 
interest between the indemnitors and the creditor seeking to avail 
himself of the benefit of the indemnity. See, also, the récent case of 
Goiï V. Ladd (Cal.) 118 Pac. 792. 

Furthermore, in this instance, the indemnity given the surety is 
upon a contingency which has not, so far as appears, arisen, and may 
never arise. The undertaking is to save it harmless from such dam- 
ages as it may suffer under its bond. It has thus far suffered no 
in jury, and there is, therefore, no right by it as against its indemni- 
tors to which the creditor, if otherwise entitled, could be subrogated. 
The right of subrogation is merely a right to be substituted in place 
of the one to whom performance was originally due; and until there 
has been a breach of the contract by which the indemnitor might hâve 
been held liable to the surety, there is no right to which the doctrine 
can apply. 

[3] The other défendants hâve likewise demurred to the complaint 
and moved to dismiss the action for want of jurisdiction in this court 
to entertain it. Their objection is, in substance, this : The act pro- 
vides that no suit upon the bond shall be brought until after the com- 
plète performance of the contract and final settlement thereof, but 
shall be commenced within one year from such date, and not later. 
During the first six months of this period the government alone is 
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given the right to sue; forany loss sufféred by it in the premises, 
tlie bond being primarily for its protection; but in the event the 
government sues during that period. then any laborer or materialman 
may: mtervene and assert his rights therein, the government, however, 
having the first right to satisfaction as against the surety. If no suit 
is brought by the government, then at the expiration of such six 
months' period any other creditor protected by the act may, upon 
application, be furnished vîrith a copy of the contract and bond, "upon 
which he or they shall hâve a riglit of action, and shall be and are 
hereby authorized to bring suit in the name of the United States," 
etc. ; and "any creditor may file his claim in such action and be made 
a party thereto. within one year of the completion of said work un- 
der said contract, and not later." It is then provided: 

"That in ail suits instltuted under the provisions of thls aet such Personal 
notice of the pendency of such sults, informing them of their right to inter- 
vene as the court may order, shall be given to ail known creditors, and in 
addition thereto notice of publication in some newspaper of gênerai circula- 
tion, published in the state or town where the contract is being, performed 
for at least three successive weeks. the last publication to be at least three 
months before the time limited therefor." 

As appears from the complaint, the présent contract was completed 
and settlement had on September 26, 1910, while this suit was not 
filed until September 11, 1911, less than one month before the ex- 
piration of the year given by the act within which an action may be 
brought, and much toc late to comply with the requirement of the 
above-quoted provision for giving notice to creditors. It is contended 
that a compliance with thèse conditions is an indispensable prereq- 
uisite to enable a suitor to avail himself of the protection afforded by 
the act; that such steps are of the essence of the remedy, and that 
unless the record discloses compliance therewith the court acquires 
no jurisdiction to proceed. But I am not persuaded of the correct- 
ness of this view. I am unable to regard thèse conditions as in any 
proper sensé jurisdictional. Jurisdiction attaches upon the filing of 
the complaint, while the provision in question relates to steps not 
required to be taken until the action has been commenced. I am in- 
clined to agrée with the suggestion of the court in Vaughan v. Stit- 
zer (C. C.) 179 Ked. 567, that they are more in the nature of limita- 
tions upon the right to maintain the suit. Very clearly they are no 
part of the cause of action, since a compliance with them, for the 
reason stated, cannot be alleged; hence a demurrer does not lie for 
such omission. If, however, they are mère limitations, then perhaps 
they may be waived unless timely objection is made ; and since the 
question is not jurisdictional, nor one which can arise on demurrer, 
I am of opinion that it is a proper subject-matter for the answer or 
by some appropriate objection at the trial. That défendants bave a 
right to interpose the objection in some form and at some time I 
entertain no doubt; but just how it shall be raised and what effect 
it may exert on the rights of the parties if made, it is not now neces- 
sary to jnquire. 



THE TEDDY ROOSEVELT 997 

The demurrer of the Rickon-Ehrhart Engineering & Construction 
Company, and the individuals composing that firm, will be sustained, 
and the motion to dismiss as to them granted ; the demurrer of the 
other défendants will be overruled and their motion to dismiss de- 
nied. 



TIÎK ÏEDDY KOOSEYELT. 

(District Court, D. Oregou. Dcoember 4, tOtl.) 

No. 5,161. 

1, TOWAGE (§ 11*)— CaRE and SkILL UEQt!inED--lNJUBY TO ÏOW. 

A towing vessel is reaulred to exercise reasonable eare, caution, antl 
maritime skill, ana if tliese are neglected, and Injury results to the tow, 
she is liable therefor. 

[Ed. Kote.— For other cases, see ïowage. Cent. Dlg. §§ 11-23; Dec, 
Dig. § 11.*] 

2. ÏOWAGE (§ 11*)— -iNJtJKY TO TOW— LlAlilLITY OF ÏOWING VESSEL. 

A launch held liable for injury to a scow with a pile driver mounted 
thereon, which she contracted to tow up the Columbia river, but being 
unable to malve the port of destination because of an adverse wlnd left 
at a wharf on the north slde of the river which at that season of the 
year was an unsafe place because exposed to sudden storms, one of 
which caused the scow to break from its moorings and to capsize by 
reason of which it suffered injury. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 11-23 ; Dec. 
Dig. § 11.*] 

In Admiralty. Suit by Leander Lebeck, as owner of a scow, against 
the launch Teddy Roosevelt. Decree for libelant. 

A. E. Clark and Harrison Allen, for libelant. 
C. W. Fulton, for respondent. 

WOLVERTON, District Judge. This is a libel to recover damages 
for injuries alleged to hâve been sustained by a scow rigged as a pile 
driver. Libelant charges that he made a contract with Capt. Sigurd- 
son, master and owner of the launch Teddy Roosevelt, to tow the 
scow, of which libelant was the owner, from Astoria to Skamokawa, 
for a considération of $15. He testitîes, in effect, concerning the con- 
tract, that he met Capt. Sigurdson on the 17th of October, in Astoria. 
and that some conversation arose in which Lebeck stated that he 
wanted to get the Callendar Company to tovi' the scow to Skamokawa, 
as he desired to use it there on Monday; that Sigurdson then sol- 
icited Lebeck to allow him to tow the boat, and offered to take it for 
$17.50; Lebeck replied that he thought he might as well get the Cal- 
lendar Company to do it, although he would hâve to pay a little more 
for the service; thereupon Sigurdson said he would tow the boat to 
the place designated for $15, and the ofïer was accepted by Lebeck. 
Sigurdson dénies that the arrangement for towage was as stated by 
Lebeck. He testifies, in effect, that Lebeck approached him, and told 
him of his désire to hâve the scow with the pile driver at Skamokawa 

•For otber cases see same topic & ij numbee in Dec. & Am. Digs. 190Î to date, & Rep'r Indexes 
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on Monday moming, and urged him to tow it up for him; that he 
told Lebeck he had regular trips to make on the river, which he did 
every day in the week except Sunday, and that he could not tow the 
beat on that account, unless he could do it the following day (being 
Sunday) and return in tinie to reach Warrenton so as to start upon 
his regular trip on Monday morning; that he finally told Lebeck he 
would undertake the service, but that, if he was unable to reach Skam- 
okawa before the tide turned, he would hâve to return, because he 
would not be able to tow the scow against the tide. Sigurdson says : 

"I told him (Lebeck) I would hâve to leave it; I would hâve to leave it 
anchored or wherever I was if the tide turned. I knew I could not tow it 
against the tide." 

He was then asked what Lebeck said, and answered further: 

"He wouldn't say anything direct, except he was positive I could do It, 
and at las't I told him, 'Well, I will be there at 1 o'clock Sunday, and do the 
best I can.' And he answered that if I got it to Skamokawa, he would pay 
me $15." 

Then he was asked, "If you got it up there, he was to pay you 
$15?",to which he answered: 

'if I got it up there he would pay me $15. If I didn't get it there, I 
didn't iritend to claim anything. I took a gamble getting it there on one 
tide or not." 

Such, in substance, is the contract under which Sigurdson claims 
he undertook to do the service. The question arises as between thèse 
two witnesses (there being no others présent), Whose version deline- 
ates the real contract? 

The libelant has the burden of proof to estabhsh the allégations of 
the libel, and therefore he must prove the contract relied upon for 
recovery. I am impressed, however, that the better reason of the 
situation, considering ail the testimony in the case, and the attending 
circumstances, favors libelant's version or understanding as to what 
the contract really was. 

The tide was expected to be running in at about 1 o'clock, and 
would continue up until near 7, and it was supposed that the service 
could be performed easily within the time. It turned out, however, 
that the tide was very low, it being a neap tide, and that the current 
was not as strong as it was expected to be. Skamokawa is situated on 
the north side of the river from Astoria, and about 21 miles distant. 
Capt. Sigurdson took the tow in charge about 1 o'clock, or a little 
later, in the afternoon of Sunday, at Astoria,; and started upon his 
way. About 3 :30 o'clock he encountered an eastèrly wind blowing 
so as to impede his progress with the tow. The wind seemed to in- 
crease in velocity until it became very difficult to tow: the boat further. 
At about this time they reached Altoona, which is on the north side 
of the river, distant from Astoria about 12 miles, and in a north- 
easterly direction. He thereupon tied the scow ùp to the wharf at 
Altoona, and returned to Astoria. He arrived back about 7 o'clock, 
and about 9 or later notified Lebeck of what he had donc with the 
scow. Considering the fact that Lebeck wanted his pile driver in 
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Skamokawa on Monday morning for service, and that it was sup- 
posed the trip could be made on the tide without trouble, it is more 
reasonable to conclude that a positive contract vv'as made for the tow- 
ing through at the price agreed upon, and that there were no such 
conditions attending it as are claimed by Capt. Sigurdson. The fur- 
ther question, therefore, arises as to whether Capt. Sigurdson dis- 
posed of the tow, when he found he could not carry it further, with 
reasonable judgment, such as relieved him of liability for in jury sus- 
tained. I should hâve stated previously that, during the night or 
early morning of the next day, a severe storm came up from the 
Southwest, the wind blowing almost a gale, and causing the scow to 
break loose from its moorings, and to drift against another dock, 
where it was injured so that it leaked by the stern, and capsized, 
breaking the jens of the pile driver, while Lebeck and the men with 
him were attempting to haul it away so as to make it f ast to a dolphin 
near by. 

The évidence shows, without much contradiction, that Altoona is 
greatly exposed to the weather, and is not a safe place at which to 
tie up a scow of that character. It is subject to northwesterly and 
southwesterly wind s, which at that time of the year (October) are lia- 
ble to spring up suddenly, and at almost any time. Witnesses testify 
that storms are not so likely to occur in October as later in the sea- 
son, but none of them deny that they may be expected in that month, 
and to arise without prémonition or warning. Capt. Sigurdson tes- 
tifies that he made the boat fast at the wharf by a line at the stern 
and one at the bow, leaving the lines slack so that the boat would 
adapt itself to the action of the waves. He further testifies that he 
used lines that were found on the boat, being 3% to 4V-> inch lines; 
that is, by the circumference. Lebeck testifies that he told Sigurdson 
he would leave on the boat for his use a new 4V2-inch hammer line, 
and two other witnesses testify that the line was left, as Lebeck in- 
dicated it would be. This line was found on the boat the next day 
unused. Seamen who were witnesses for the respondent seemed to 
be of the opinion that when Capt. Sigurdson found he could not go 
further, there was left for him but one thing to do, other than to 
tie the boat up as he did, namely, to return with it to Astoria. This 
could hâve been safely done, as the wind was from the east and the 
tide would soon be in Sigurdson's favor. One of the witnesses 
seemed to think that it would be difficult to make the run in the dark, 
but he was not corroborated in this by others. 

[1] The obligation resting upon a mariner attempting to tow a boat 
is not that of a common carrier, but it requires on the part of the 
person engaged in the service the exercise of reasonable care, caution, 
and maritime skill. If thèse are neglected and disaster occurs, the 
boat engaged in the service of towing will be liable for the consé- 
quences. The Steamer Syracuse, 12 Wall. 167, 171, 20 L. Ed. 382; 
The American Eagle (D. C.) 54 Fed. 1010. The highest degree of 
skill and care is not required, but such as prudent navigators will 
employ in a similar service. 28 Am. & Eng. Enc. of Law, 262. 

[2] I am of the opinion that Capt. Sigurdson did not use that de- 
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grée of skill and care that the careful fiavigator would observe in pre- 
venting injury to the beat and tow. There was probably but one 
thing for ,him to do when he found he could not take the tow fur- 
ther on that occasion. Knowing, as he ought to hâve known, and as 
mariners plying the waters about Altoona know, that it was unsafe 
to tie a scow rigged as a pile driver at a wharf or dock at that place 
at that season of the year, he should hâve turned back, and taken 
it to the' place at which he found it. By not observing this précau- 
tion, he is rendered liable for such damage as was sustained on ac- 
count of the scow breaking from its moorings and being injured 
through câpsizing. This conclusion is borne out by the cases. Coke- 
ley V. The Snap (D. C.) 24 Fed. 504; The American Eagle, supra; 
The Governor (D. C.) 77 Fed. 1000. 

The amount sought to be recovered is $933.50. Among the items 
upon which recovery is claimed is to be found one for cost of new 
jens for driver $430, and another for loss of tools not recovered, 
$150. Thèse items I deem to be largely in excess of the real cost of 
lestoring the jens and the tools. The libelant in his testimony claims 
for lumber with which to repair the jens 5,500 feet at $46 per thou- 
sand, and for labor in the amount of $207. I think the price de- 
manded for the lumber is exorbitant. Twp sticks 60 feet in length 
were required with which to reçonstruct the jens. Thèse were dress- 
ed, and it is possible they cost at the rate of $46 per thousand. But 
there were 2,000 feet of timbers otherwise used, and it does not seeni 
to me their value was to exceed $15 per thousand. Hence I deduct 
from the item of lumber $62. It also seems to me that the jens could 
hâve been reconstructed with a great deal less labor than is claimed, 
namely, about one-fourth thereof ; hence I will allow $57 for labor, 
making a total réduction of $182 from the estimated amount for the 
jens named in the statement. Though libelant attempted to give the 
items of tools lost when testifying, no statement thereof was rendered 
in writing to the respondent. By a careful calculation according to 
libelant's own estimâtes, the tools lost were of the value of $107. 
This was based upon the first cost. I think this is more than the tools 
were worth, and I therefore allow $75 for the tools lost instead of 
$150. Deducting thèse items aggregating $257 from the amount 
claimed, namely, $933.50, leaves $676.50, which the libelant is enti- 
tled to recover. 

Decree will be entered accordingly. 



In re JENKINS. 
(District Court, W. D. KSouth Ciirolina. January 9, 1912.) 
Bankbuptcy (§ 482*) — Kotbs— Attobney's Fkes. 

A bankrupt was indebted to a bank on three notes secured by two 
chattel mortgages, two of the notes providing that if auy part of the 
debt was colleCted through an attorney, by suit or otherwise, the maker 
would pay 10 per cent, additional on principal and interest as attorney'a 
fées, and the other that if the note was paid into the hands of an at- 
torney for collection, by suit or otherwise, ou default of payxiieut, tbeu 
the maker would pay 10 per cent, additional as attorney's fées, Each of 

•For other cases see same topic & § numbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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the mortjrages eontained a provision for foreclosure on flve days' notice 
after default. and tliat the proceeds, after deducting the costs and ex- 
penses. interest, and attorney's fées, should be turned over to the mal;er. 
The notes were plaeed in the hands of an attorney before they njatured, 
but no action was talœn by the attorney thereon, and on the maker 
being adjudged a bankrupt, the trustée sold the goods covered by the 
mortgages, eollected the seeurities also held as collatéral, and paid the 
notes lu full. Xotiee of contest was flled as to two of the notes as to 
whether they should stand as priority claims, in whieh the attorneys 
for the bank and the attorney for the trustée rendered certain services, 
when the contest was withdrawn. H(M, that the notes not having 
been eollected after maturity through an attorney, by suit or other- 
wlse, no attorney's fées were allowable uuder the stipulations eontained 
therein. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 482.*] 

In the matter of bankruptcy proceedings of J. H. Jenkins, doing 
business as the Sharon Supply Company. On application to review 
an order of the référée allowing attorney's fées as a prior claim on 
the proceeds of two chattel mortgages securing certain notes pre- 
sented by the First National Bank of Sharon. Affirmed in part, and 
reversed in part, 

Thos. F. McDow, for trustée of bankrupt estate. 
W. M. Dunlap, for First Nat. Bank of Sharon. 

SMITH, District Judge. This matter comes up upon an applica- 
tion to review an order of the référée in bankruptcy allowing attor- 
ney's fées as a prior claim on the proceeds of two chattel mortgages 
securing certain notes presented by the First National Bank of Sharon. 
It appears that the bankrupt prior to his bankruptcy gave to the Bank 
of Sharon three notes, viz. : 

One for $000.00 dated March. 25, 1910. maturing November 1.^., ISIO. 
One for $400.00 dated April ]9, 1910, maturing November 1, 1910. 
One for $G73.92 dated May 27, 1910, maturing November 1, 1910. 

The first note as mentioned was secured by a chattel mortgage on 
the bankrupt's stock of goods, dated 25th of March, 1910, and the 
two other notes by a chattel mortgage dated 21st pf May, 1910, on 
the same stock of goods. The notes for $600 and $400 were, in ad- 
dition, secured by certain collatéral seeurities. The notes for $600 
and $400 each eontained the following clause : 

"And it is hereby especially agreed that if said debt or any part thereof 
is eollected through an attorney by suit or otlierwise, the undersigned agrées 
to pay ten per cent, additional on the princi])al and interest then due as at- 
torney's fées." 

The note for $673.92 eontained the following clause : 

"And in case this note is put in the hands of an attorney for collection by 
suit or otherwlse upon default of i)ayment thereof, then the undersigned 
shall pay to the owner of this note 10 per cent, in addition to cover the fées 
and commissions of said attorney." 

Each of the mortgages eontained the provision that if the bank- 
rupt — 

"fail to pay said note at maturity, or, before its maturity, the said property 
or any part thereof be removed from the place where it now is or shall be 

•For other cases see same topic & § numbee In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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dlsposed of, wâsted, abused or neglected, then in either event the sald First 
National Bank of Sharon, S. O., or its agent shall hâve the right to seize 
said property and sell the same or sp much thereof as may be necessary at 
publie a-uctlon for cash after flrst glving 5 days' notice of the tlme and place 
of such sale by postlng the same in two or more public places and apply the 
proceeds after deducting the costs and expenses of such seiziure and sale to 
the "discharge of sald debt, interest and attorney's fées." 

Thèse notes, it appears, were put into the hands of its attorney by 
the Bank of Sharon about a week prior to the adjudication in bank- 
ruptcy of the bankrupt in this case, but the notes not having matured, 
no action was taken by the attorney in whose possession the notes 
were. The adjudication in bankruptcy was made llth of June, 1910. 
After the adjudication in bankruptcy the trustée, who was the prési- 
dent of the Bank of Sharon, sold out the stock of goods covered by 
thèse tnortgages, co'Uected the securities held as collatéral to the 
two notes mentioned, and paid the notes in full. The bank, the mort- 
gagee, never took possession of the stock of goods, never foreclosed 
its mortgage by any action of its own, or took any step beyond placing 
its notes in the hands of its attorney, and receiving payment in full 
of the mortgages f rom the trustée. No contest was made by the trus- 
tée as to the $673.92 note, but he filed notice of contest as to the $600, 
note and the $400 note, and testimony was taken before the référée 
with a view of determining whether thèse two notes should be allowed 
to stand as priority claims, or whether they should be relegated to 
the class of simple creditors, and the bank's attorneys as well as the 
attorney for the trustée attended thèse références. The contest as 
to thèse notes was then withdrawn, and the notes recognized and paid 
as prior claims out of the proceeds of the securities including the chat- 
tel mortgages, but the withdrawal took place only after the action tak- 
en by the attorneys of the bank as a resuit of the contests made. 

In the case of In re Edens Co. (D. C.) 151 Fed. 940, it was decided 
by the then presiding judge of this court that where a note contained 
an agrèement that if it was placed in the hands of an attorney for col- 
lection the maker would pay 10 per cent, as attorney's fées in addition 
to the principal and interest, and the note actually matured and was 
placed in the hands of an attorney for collection prior to the institu- 
tion of the bankruptcy proceedings, that the holder of the note was 
entitled to prove for this additional 10 per cent. ; but that where the 
note did not mature until -subséquent to the institution of the bank- 
ruptcy proceedings, the holder of the note could not prove for this 
additional 10 per cent. This décision would be conclusive of the prés- 
ent case, as the notes now in question did not mature until long sub- 
séquent to the institution of the bankruptcy proceedings, except for 
the f act that it appears in the présent case that although thë notes did 
not mature until subséquent to the institution of the bankruptcy pro- 
ceedings, yet by reason of the contest made against the claim that two 
of thèse notes were entitled to the benefit of the mortgage security, 
the holder of the notes in- the présent case was obUged to avail it- 
self of the services of attorneys in the contest in the bankruptcy court 
to sustain the validity of thé mortgage securing thèse notes. The év- 
ident intention of the notes being, it is claimed by the Bank of Sharon, 
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to indemnify the holder against any expense in the collection of his 
debt, therefore it is entitled to prove for the attorney fee by reason of 
those expenses incurred, due to the contest instituted by the trustée, 
although the services were not rendered until subséquent to the adju- 
dication in bankruptcy. 

This claim, although meritorious, would not avail to render the 
debt a provable one unless it is permitted under the terms of the bank- 
rupt act. In Re Garlington, IIS Fed. 999, the District Court for the 
Northern District of Texas held that under the terms of section 63a 
of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. I90I, p. 3447]) attorney's fées stipulated for in a note in case it 
should be placed in the hands of an attorney for collection, cannot be 
proved as a part of the debt where the note had not matured at the 
time of the filing of the pétition in bankruptcy — this upon the ground 
that under the terms of the bankrupt act this attorney's fee was not 
"absolutely owing" at the time of the filing of the pétition. 

In Merchants' Bank v. Thomas, 121 Fed. 306, 57 C. C. A. 374, the 
Circuit Court of Appeais for the Fifth circuit held that where a note 
contained an agreement that if the note was placed in the hands of 
an attorney for collection the maker would pay the holder an attor- 
ney's fee of 10 per cent, upon the amount due ; that the holder of the 
note was entitled to prove for the amount due on the same, including 
the attorney's fee of 10 per cent. An examination of the case shows, 
however, that that décision was made in a case in which ail the notes 
àppear to hâve matured' anterior to the institution of the proceedings 
in bankruptcy. In the case of In re Keeton Stell & Co., 126 Fed. 
426, the District Court for the Western District of Texas ruled that 
where a note provided for a collection fee of 10 per cent, if suit was 
brought thereon, or if it was placed in the hands of an attorney for 
collection, it was not provable for this additional 10 per cent, as a 
claim against the bankrupt estate where the note was not actually 
placed in the hands of an attorney until after the institution of the 
bankruptcy proceedings, although it was due prior to such institution. 
The court placed its décision upon the ground that the claim for at- 
torney's fées was not "absolutely owing" at the time of the filing of the 
pétition in bankruptcy, and distinguishes the case from the case of the 
Merchants' Bank v. Thomas, 121 Fed. 306, 57 C.. C. A. 374, as it 
appeared in that case that the notes therein involved had been placed 
in the hands of an attorney who had performed services in endeavor- 
ing to collect them prior to the institution of the bankruptcy proceed- 
ings. In the case of In re Gebbard, 140 Fed. 571, the District Court 
for the Middle District of Pennsylvania held that a stipulation for 
a collection fee in a note was not provable in bankruptcy against the 
estate of the debtor when no attorney was in fact employed by the 
creditor until after the bankruptcy. The court placed it upon the 
ground that by the local law of Pennsylvania this provision for a 
collection fee is construed to be one of indemnity, and therefore un- 
less services were actually performed prior to the intervention of 
bankruptcy there was no debt owing which could be proved against 
the bankrupt estate. So in the case of McCabe v. Patton, 174 Fed. 
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217, 98 C. C. A. 225, the Circuit Court of Appeals of the Third Cir- 
cuit held that where the notes contained stipulations for the payment 
of attorney's fées in coUecting the same, and the holders before the 
notes were due took judgments on the notes a few days before the 
bankruptcy, and thereafter proved the debts in bankruptcy, including 
attorney's fées, they were not entitled to recover the fîxed amount 
stipulated in the notes for attorney's fées. The court appears to hâve 
based that conclusion upon the ground that by the law of Pennsyl- 
vania this stipulation for attorney's fées is a stipulation that the cred- 
itor should be indemnified for his reasonable expense for counsel 
fées in collecting the money not exceeding the agreed limit; that 
the clause cannot be used to compel the debtor to pay attorney's com- 
missions where the latter does not dispute the claim and pays at ma- 
turity, but where an attorney had been employed in good f aith by rea- 
son of the neglect or refusai of the maker to pay, the maker is bound 
to pay reasonable attorney's commissions. 

In the case at bar the référée allowed the 10 per cent, on the 
notes for $600 and $400, on the ground that a contest had been made 
by the trustée as to thèse notes, and that the bank had been obliged 
to.use the actual services of attorney s to defeat this contest, and was 
therefore entitled to the allowance. The référée disallowed the 10 
per cent, as to the note for $673.92, because no contest was ever made 
with regard thereto. The attorneys for the bank base their claim for 
attorney's fées upon ail the notes upon the stipulations both as con- 
tained in the notes, and as contained in the mortgages. So far as 
the mortgages are concerned, the stipulations therein contained do 
not entitle the bank to prove for thèse attorney's fées of 10 per cent, 
on the amount due on any of thèse notes. The stipulations contained 
in the mortgages apply to the charge of attorney's fées (for which 
no sum is limited in the mortgage, and would therefore be only rea- 
sonable attorney's fées), but only if the mortgagee should incur ex- 
pense in enforcing the security by seizure and sale as provided in 
the mortgage. As no such action was taken by the Bank of Sharon, 
the mortgagee herein, it would not under the terms of the mortgages 
taken alone be entitled to prove for this additional 10 per cent, on 
any note, or ;for any fées as due under the mortgages. 

With regard to the note for $673.92, it appears by the terms of 
the contract contained in the note itself, that the right to recover the 
10 per cent; accrued only where the note should be put in the hands 
of an attorney for collection by suit or otherwise upon def ault of pay- 
ment thëreof . As the note did not mature until subséquent to the 
adjudication in bankruptcy, and was thereafter paid in full without 
contest, and was not put in the hands of an attorney upon def ault 
in payment, the bank would not under the terms of the note be en- 
titled to prove for this additional 10 per cent. In the case of the 
other two notes, the note ior $600 and the note for $400, however, 
the stipulation is that if/said debt. or any part thereof is collected 
through an attorney by suit or otherwis€, this 10 per cent, additional 
is to be paid as attorney's fées. Thèse two notes in thç présent case 
hâve certainlj not been coUected4hrough an attorney by suit. No 
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suit was ever instituted by any attorney on the notes. The stipula- 
tion, however, is that the lO^per cent, is to be addeci if the note is 
collected by suit or otherwise, and the évidence is that in order to 
maintain the validity of the mortg-age so as thèse notes would be paid 
by the trustée in bankruptcy, in ijriority to other claims, the bank was 
compelled to employ the services of its attorney s to sustain, not the 
notes, but the mortgage. There was not any contest made as to the 
right of the bank to prove thèse notes as simple contract debts, but 
only as to the right of the mortgage securing thèse notes to be held 
a good and vahd prior mortgage upon the mortgaged property. There 
was no contest as to the notes, but only as to the mortgage. The 
mortgage itself contains no clause shovving that the note itself called 
for the payment of anything but the face amount of the note, and 
does not show that the note included an additional 10 per cent, to 
be allowed as attorney's fées. It might well be, therefore, that while 
the bank was entitled to recover payment in full of the notes eut of 
the proceeds of the mortgaged property, it might not as against sub- 
séquent creditors be entitled to recover the additional 10 per cent, but 
for that amount it might only be entitled to prove as a gênerai créd- 
iter. Apart from this, priority to one créditer over another will not 
be given in the administration of a bankrupt estate unless the right 
to such priority be clear, and such does not appear under the word- 
ing of the contracts and the facts of this case. 

In accordance with this opinion a decree will be entered that the 
First National Bank of Sharon is not entitled to hâve this additional 
10 per cent, either paid out of the proceeds of the mortgaged prop- 
erty, or to prove for it against the gênerai estate of the bankrupt, 
and affirming the order of the référée as to so much as disallows this 
10 per cent, upon the note for $673.92; reversing it as to so much as 
allows attorney's fées upon the notes for $400 and $600. 



In re LOVF:t.AND. 

(District Court, D. JIas.siichu«etts. .Tanuar.y 22, 1912.) 

No. 17,053. 

Bankruptcy (§ 396*)— Propeiîty Vestincj ijv Trustée— Lifp: Insurance Pol- 
iCY— Exemption Statute of MASsAcircsETTs- "Kxempt." 

tJnder liev. Laws Mass. c. 118. *! 73. iirovidins tUat, if a policy of life 
liisvirance is effeeted in favor of a persoii other tlian tlie iusnred, the iaw- 
ful beneflciary other than himself or his ]e«al représentatives shall be 
entitled to the proceeds against liis creditors and représentatives, and 
also tliat a policy "made payable to or for the benefit of a, inarrled wo- 
nian * * * shall inure to lier separate use and benefit and to that 
of her children," a policy payable to the insured at the end of 20 years 
if living, and in case of his prior death to his wife if living, otherwise 
to his légal représentatives or assigns, is not "exempt" by the law of 
the State within the lueaning of Bankruptcy Act .Tuly 1, 1898, c. 541, § 
Ga, 30 Stat. 548 (U. S. Comp. St. 1901, p. .3424), but on the bankruptcy 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the Insured passes to his trustée, under section 70a(5), as property 

which he could hâve transferred. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 396.* 

For otber définitions, see Words and Phrases, vol. 3, pp. 2579, 2580.] 

In the matter of Edward L. Loveland, bankrupt. On pétition for 
review of referee's order denying pétition of trustée for the surrender 
to him by the bankrupt of a certain policy of lif e insurance. Reversed. 
To the Honorable Frédéric Dodge, Judge of said Court: 

I, James M. Olmstead, one of the référées of sald court in bankruptcy, do 
hereby certify that In the course of the proceedlngs in said cause before me, 
the folio wlng question arose pertinent to the said proceedlngs, to wit: 

This was a pétition to review an order of the référée denying a pétition 
of the trustée for the surrender and assigmnent of an Insurance policy. The 
case was submltted on agreed statement of facts. Belng of the opinion that 
this claim Is govemed by the principles laid down In the cases of Holden v. 
Stratton, 19S U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018, and Bailey v. Wood, 
202 Mass. 5i9, 563, 89 N. E. 147, 149, rather than by the doctrine expressed 
in the case of Blinn v. Dame, 207 Mass. 159. 93 N. E. 601, I found in favor 
of the debtor and entered an order accordingly. See In re Orear (0. C. A.) 
189 Fed. 888 ; in re Carlon (D. C.) 189 Fed. 815. 

And the pleadings are herewith submltted and made a part of this certifl- 
cate. 

And the sald question is hereby certified to the judge for his opinion 
thereon, 

Dated at Boston, this 23d day of Deeember, A. D. 1911. 

James M. Olmstead, Référée in Bankruptcy. 

Wilfrid J. Gafifney, for bankrupt. 
Linus C. Coggan, for trustée. 

DODGE, District Judge. The policy hère in question was issued 
by the Prudential Insurance Company of America at Newark, N. J., 
September 23, 1902. The bankrupt is named in it as the insured. 
The insurer agrées by it to pay $2,000 at the expiration of 20 years 
from its date, provided the insured be then alive, or in case of his 
death within the 20 years, upon proof of his death. The amount thus 
payable is to be paid to the bankrupt if living at the expiration of the 
20 years, or, in case of his prior death, to his wife if living, otherwise 
to his executors, administrators, or assigns. The policy provides that 
the insured may at any time change the beneficiary by written notice 
to the insurer, and thereby terminale the former beneficiary's rights. 
It also provides that he may surrender it to the company for its cash 
surrender value. 

On the bankrupt's behalf it is claimed that he is entitled to hold 
the policy by virtue of section 6 of the bankruptcy act, because "ex- 
empt" under the state laws in force at the time of his bankrutcy. The 
State laws relied on are Mass. Rev. Laws, c. 118, § Th, or Mass. Acts 
of 1907, c. 576, § 73, to the same efïect. The facts are not disputed 
and hâve been presented in an agreed statement. The policy had a 
cash surrender value at the time of the bankruptcy. This bas been 
ascertained and stated according to section 70a(5) of the bankruptcy 
act, the 30 days therein mentioned hâve expired, but the bankrupt 
bas neither paid nor secured the cash surrender value to the trustée. 

•For other Cases' sëe same toplc & § numbbu in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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There îs no claim that any of the premiums heretofore paid on the 
policy were paid in fraud of creditors. 

If the policy is exempt under Massachusetts laws, the provisions 
of section 70a(5) of the bankruptcy act do not apply to it, and it is 
exempt under section 6. Holden v. Stratton, 198 U. S. 202, 25 Sup. 
Ct. 656, 49 L. Ed. 1018. It was also held in the same case that, under 
a state law which exempted from ail liability for any debt "the pro- 
ceeds or avails of ail life Insurance," the following policies insuring 
the life of the bankrupt were exempt and did not pass to the trustée 
in bankruptcy: (1) A fuU-paid nonparticipating policy for $2,000, 
payable to the bankrupt's wife, or, if she did not survive him to his 
executors, administrators, or assigns, (2) a "semitontine" policy for 
$5,000, upon which ail the agreed premiums had been paid, payable 
to the bankrupt's wife upon his death, or in case of her prior decease 
to his executors, administrators, or assigns, with the provision that 
upon the completion of a period of 20 years, not then expired, he or 
his assigns, if creditors, might surrender the policy and receive its fuU 
cash value, or a nonparticipating policy, payable to his wife, or to his 
executors, administrators, or assigns if she was not then living, or 
might, instead of taking either of thèse two courses, keep the policy 
in force, withdrawing in cash the surplus to its crédit, or using the 
same to purchase additional Insurance. Both the above policies were 
held within the broad terms of the state statute above quoted. This 
the court regarded as intended to give to the term "life insurance" 
a broad and popular meaning, and thus to provide an exemption wider 
in its scope than the exemption allowed by the législation of other 
States upon the same subject. 198 U. S. 210, 25 Sup. Ct. 658, 49 
L. Ed. 1018. 

The exemption allowed in Massachusetts is expressed in the follow- 
ing terms: 

"If a policy of Insurance is eftected by any person on his own life, or an- 
other life, in favor of a person other than himself having an insurable interest 
therein, the lawful beneficiary thereof, other than himself or his légal rep- 
résentatives, shall be entitled to Its proceeds against the creditors and rep- 
résentatives of the person effeeting the same." 

The above is foUowed later in the same section by this further pro- 
vision : 

"Every policy of life insurance tnade payable to or for the beneflt of a 
married woman, or after Its issue assigned, transferred or in any way made 
payable to a married woman, or to any person in trust for her or for her 
benefit, whether procured by herself, her husband or by any other person, 
and vsfhether the asslgnment or transfer is made by her husband or by any 
other person, shall inure to her separate use and benefit, and to that of her 
chlldren." 

That thèse provisions are not to be construed as applying to the 
ordinary life insurance policy alone, but as including paid-up endow- 
ment policies as well, is settled by the décision of the Massachusetts 
Suprême Court in Bailey v. Wood, 202 Mass. 549, 89 N. E. 147. But 
it is also obvious that the Massachusetts provisions referred to are 
by no means so broad in their scope as those enacted by the state of 
Washington, which were under considération in Holden v. Stratton, 
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above cited. To be exempt under the Massachusetts provisions, the 
policy must be in favor of a person other than the insured debtor, 
and it is only the "lawful beneficiary thereof other than himself or 
his légal représentatives" who is entitled to the proceeds against his 
creditors. 

Under this policy the bankrupt's wife is the lawful beneficiary there- 
of, but not without reserve, as in Bailey v. Wood, above cited, nor 
subject only to the contingency of her death before his, as in Holden 
V. Stratton, above cited. Her bénéficiai interest is subject to the fur- 
ther contingency of- his living until after the expiration of the 20-year 
period, and also to the contingency of a change of the beneficiary by 
him within that period. It is only in case he dies before September 
23, 1922, not having surrendered the policy or changed the beneficiary, 
and she survives him, that she is to receive anything under the policy. 
If he lives until after the date mentioned, she will bave no rights 
under the policy. It will inure to his benefit, not hers. Before that 
time, he rnay, at his option, prevent the policy from inuring to her 
separate use and benefit and secure that use and benefit to himself or 
his légal représentatives. 

The mère fact that a policy contains a provision making it payable 
to a married woman, however that provision may be limited, or to 
whatever conditions.it may be subjected, I am unable to regard as 
ail that the statute requires for the purpose of exempting the policy. 
The statute is obviously intended to secure the resuit of preserving 
the benefit of the policy to her or her children, independently of the 
insured or his représentatives. If the provision for payment to her 
is not adapted to secure this resuit, it can hardly be such a provision 
as the statute contemplâtes. 

If the insured has retained rights in the policy at the time of his. 
bankruptçy available to him or his représentatives, thèse are rights 
which he could hâve transferred, and therefore rights passing to his 
trustée in bankruptçy under section 70a(5). In Blinn v. Dame, 207 
Mass. 159, 93 N. E. 601, the Massachusetts Suprême Court held that 
the insured under a 20-yeaf endowment policy, payable to him at the 
expiration of that period, or if he should die before its expiration, 
then to his children if they survived him, and which reserved to him 
the right to surrender the policy to the company at any time or to 
assign it, had rights under the policy which would pass under a gênerai 
assignment by him of ail his property, notwithstanding the provisions 
of the Massachusetts statutes which bave been quoted, entitling the 
lawful beneficiary to the proceeds of a policy in favor of a person 
other than the insured himself. Had the beneficiary been his wife 
instead of his children, no reason appears for supposing that the dé- 
cision would hâve been différent. In a policy originally payable to 
her or for her benefit, a married woman's rights, so far as creditors 
are concerned, appear to be the same as those of any beneficiary other 
than the insured; though she is the only beneficiary protected against 
creditors when made such, not originally, but by subséquent assign- 
ment br transfer. Bailey v. Wood, 202 Mass. 562, 570, 89 N. E. 149. 

In view of the construction of the Massachusetts atatute which was. 
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adopted in Blinn v. Dame by the highest court of the state, I must 
hold that the policy hère in question is net within the statutory ex- 
emption. Décisions in bankruptcy in other jurisdictions hâve been 
cited, in which, upon facts somewhat similar, a différent resuit has 
been reached. In most, if not ail, of thèse cases, the statutory ex- 
emption relied on has been more libéral in its terms than that pro- 
vided under the laws of Massachusetts. In none of the cases referred 
to had the state law involved been construed by the highest court of 
the Btate, as in Blinn v. Dame. 

It âppears by the agreed statement that four premiums becoming 
due under the policy were paid with money provided by the bank- 
rupt's wife. But, in view of the other facts agreed, I see no way in 
which this fact can be regarded as material. 

I must therefore reverse the order made by the référée and direct 
that the policy in question be surrendered to the trustée according to 
his pétition. 



PACIFIC TELEPHONE & TELEGRAPH 00. v. CITY OF LOS ANGELES. 

(Circuit Court, S. D. Callfonila, S. D. September 12, 1910.) 

No. 1,567. 

INJUKCTION (§ 130*) — Pkelimikaby Injunction— Rigiit to Relief. 

Where, in a suit to restrain the enforcement of téléphone rates pre- 
seribed by a city ordinance, it appeared that there was a substantial 
controversy between the parties, which could not be determined satis- 
factorily until after final hearing on the merits, and that the grant- 
ing of a temporary injunction on bond would work less inconvenience 
and Injury to the parties, such injunction would be allowed, on the fur- 
ther provision that rates eoUected in excess of those prescrlbed by the 
ordinance should be impounded, subject to future disposition by the 
court. 

[Ed. Note. — For other cases, see Injunction, Dec. Dlg. § 136.*] 

In Equity. Suit by the Pacific Téléphone & Telegraph Company 
against the City of Los Angeles. On complainant's application for 
a temporary injunction. Granted. 

E. S. Pillsbury, Mott & Dillon, Pillsbury, Madison & Sutro, and 
O'Melveny, Stevens & Millikin, for complainant. 

John W. Shenk and Eeslie R. Hewitt, for défendant. 

WELEBORN, Di.strict Judge. Manifestly, from the record pre- 
sented on this hearing, as well as the argument of ftounsel, there is 
a substantial controversy between the parties, whose satisfactory 
détermination requires the procédure incident to a final hearing upon 
the merits. Where such is the case, the court should grant or refuse 
the provisional remedy asked for, accordingly as the one course or 
the other will work the least inconvenience and injury to the parties 
interested. This équitable rule was applied by Judge Gilbert in one 
of the cases cited by complainant, as follows : 

"It Is proper to add that I hâve not even approximately arrlved at a con- 
clusion upon the merits of the case. The gênerai presuinption which the 

•For other cases see saine toplc & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
192 F.— 64 
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law Indulges, that the action of offlcers authorized by law to flx rates In 
sueh cases is correct, Is not to be disttirbed by the fact that the rates flxed 
by the city council in this Instance create a very substantlal réduction of 
the ratés flxed by thelr predecessors In office. Each council must act upon 
its beat judgment upon the évidence whlch Is In Its possession. There Is 
In my opinion nothing In the facts shown in thls case to Justlfy the charge 
that Iji: fedopting the resolutloii whlch is complalned of the council acted 
arbitrarlly, or were actuated by Improper motives or by any purpose save 
to do what In thelr judgment was rlght between the complainant and the 
city and its Ihhabitants. A temporary restraining order wlll work no sub- 
stantlal tnjury to the défendants or to the consumers of the water. They 
wlll be amply protected by a bond to cover the amount by whlch the rates 
are reduced by the resolution. On the other hand, if the order were de- 
nied, and the contention of the complalnants should flna;lly be sustalned, it 
is évident that the complainant woùld be subjected to serlous Inconvenience 
and Injury, notwlthstandlng the remedy afforded it by that section of the 
resolution whlch permlts it to shut offi water from premises on whlch the 
rentals are 30 days In arrears, and would be required to brlng a multipllci- 
ty of sults, whlch it is one of the fuhctlons of a court of equity to prevent. 
It is a settled rule for the guldance of the discrétion of courts in cases svlch 
as this to look to the balance of InJury and inconvenience, and to consid- 
er whether a greater injury wlll be done by grantlng than by refuslng an 
injunctloni In Unjted States v. Dulnth, 1 Dill. 474, Fed. Cas. No. 15,001, 
Mr. Justice Miller sald: 'When the danger or injury threatened is of a 
character' W^hlch cannot be easlly remedled If the Injunctlon is refused, and 
there Is no déniai that the act charged is contemplated, the temporary in- 
iunction should be granted untll the caSe made by the bill is satlsfactorlly 
refuted by the défendant.' See, also, Palatka Waterworks v. City of Palat- 
ka (C. C.) 127 Fed. 161, City of Newton v. Levls, 79 Fed. 715, 25 0. 0. A. 
161, and cases there clted, and Indianapolls Gas Co. v. Indlanapolls (C. C.) 
82 Fed. 240." Contra Costa Water Co. v. City of Oakland (C. C.) 165 Fed. 
518, 533. . 

To the same effect are the foUowing cases: New Memphis Gas 
L. Co. V. City of Memphis (C. C.) 72 Fed. 952; Indianapolis Gas Co. 
V. City of Indianapolis (C. C.) 82 Fed. 245 ; Buffàlo Gas Co. v. Buffalo 
(C. C.) IS6 Fed. 370; Spring Valley Water Co. v. San Francisco (C. 
C.) 165 Fed. 66/[. See, also, my conclusions (unpublished) filed in 
this court in case No. 36,'Gopper King, Limited, .v. Wabash Mining 
Company et al. (C. C.) 114 Fed. 991, wherein it is said: 

"A temporary Injunctlon in thls suit would probably work less hardship 
than its refusai, and where the title to property is in dispute such a circum- 
stance Is often, on preliminary hef^ring, détermina tlye in favor of the com- 
plainant. 1 Beach on Injunctlons, §§307, 308; Hlgh on Injunctions (3d Ed.) 
§ 1508; HicksV. Compton, 18 Cal. 206; Real Del Monte, etc., Co. v. Pond, 
etc., Co., 23 Cal. 83; Hunt v. Steese, 75 Cal. 620 [17 Pae. 920]; Paige v. 
Aklns, 112 Cal. 401 [44 Pae. 666]." 

Applyiiig here.i this équitable rule, sometimes called the "doctrine of 
comparative hardshjps," I think a temporary injunctlon should be is- 
sued, but that ail rates coUected in excess of those prescribed by the 
new ordinançe §hould be inipounded, subject to future disposition by 
the court; : an,d tfeât complainant should give a bond for its prompt 
and fa'ithfui obédience to such requirements. An order will be entered 
conf ormably to the views above expressed. CounSel can doubtless 
agrée upon its terms; if not, however, the court will settle them. 

For counsers guidance in future conduct of the suit, it may be well 
to say now that I think the testimony ought not to be taken before 
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an examiner, but the matter should be ref erred to a «pecial master, 
as suggested in Consolidated Gas Co. v. Mayer (C. C.) 146 Fed. 150, 
159. See, also, Chicago, Milwaukee, etc., Ry. Co. v. Tompkins, 176 
U. S. 167, 179, 180, 20 Sup. Ct. 336, 44 L. Ed. 417^ 



In re BENEDIOT TEA & COFFBE CO. 
(District Court, W. D. Kentucky. January 25, 1912.) 

1. Courts (§ 366*) — State Cotjbt— Décisions— Conclusiveness on Fédéral 

Courts. 

A décision of the highest court of a state construing a statute of the 
etate governing a domestlc corporation binds a fédéral court sitting lu 
the State on bankruptey against the corporation. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §| 954-968 ; Dec. Dig. 
{ 366.* 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478;. Union 
& Planters' Bank v. City of Memphls, 49 C. C. A. 468.] 

2. CoNTBACTs (§ 76*) — Corporations (§ 450*>, — Excessive Dbbts — Validation. 

Though a Kentucky corporation's debts exceeded Its charter limit, the 
excess was validated by subséquent amendment of the charter enlnrg- 
Ing the limit so as to Include the whole debt and by the corporation then 
recognizlng the debt as valid by giving a note therefor, entitling the 
creditor to participate equally with other gênerai creditors In bankruptey 
proceedings brought after the note was glven. 

[Ed. Note. — For other cases, see Contraets, Cent. Dig. §§ 357-381 ; Dec 
Dig. § 76;* Corporations, Cent. Dlg. §§ 1793-1795; Dec. Dlg. § 450.*] 

In re the Benedict Tea & Coffee Company, banlcrupt. On pétition 
for review of an order of the référée. Affirmed. 

J. R. Duffin and S. M. Sapinsky, for trustée. 
R. Ruthenburg, for creditor. 

EVANS, District Judge. [1, 2] Under its original articles of in- 
corporation, the bankrupt was authorized to incur indebtedness not 
exceeding $2,500. Prior to April 29, 1911, it had become indebted, 
however, to divers persons in sums aggregating about $5,160. Of this 
amount it owed to the Ouerbacker Coffee Company (which we shall 
call the Coffee Company) $4,559.79. The opinion of the Court of 
Appeals of Kentucky in the case of Bell & Coçgeshall Co. v. Ken- 
tucky Glass Works Co., 106 Ky. 7, 50 S. W. 2, 1092, SI S. W. 180, 
construed the statute of the state under which the bankrupt had ex- 
istence, and that construction is binding upon this court. Under that 
ruling, and inasmuch as it does not appear that the Coffee Company 
had, when its debt was created, any knowledge of the other debts of 
the bankrupt, which amounted to several hundred dollars, it is ob- 
vious that if the bankrupt had been insolvent in April, 1911, and if, 
for that reason, its affairs had then been wound up, only $2,500 of 
the claim of the Coffee Company would hâve been recognized or al- 
lowed, and that amount with the then existing claims of other cred- 
itors alone would hâve shared in any distribution of the bankrupt's 

•For other caaes see sams top'^ & ( nvm^eb in Dec. & Am. Dlgs. 1907 to daie,.& Rep'r Indexes 
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assets. The remaining . $2,059.79 of the Coffee Company's daim 
would hâve been exçluded as being an indebtedness in excess of the 
$2,500 limit as then fixed in the articles of incorporation. 

On April 29, 1911, however, the bankrupt, as expressly permitted 
by Ky. St. § 559, amended its articles of incorporation, and by the 
consent of its directors and shareholders provided that the amount of 
indebtedness which the corporation might incur should not exceed 
$10,000. The bankrupt, having thus lawfuUy empowered itself to do 
so, and having, in fact, received and used ail the merchandise sup- 
plied by the Cofïee Company to the value of the indebtedness, and 
doubtless recognizing the strong moral obligation upon it, on May 25, 
1911, executed to the Cofïee Company its promissory note for the 
$4,559.79 due at 30 days, which note is the basis of that much of the 
debt prôved by the Coffëe Company. The référée allowed the claim 
for the full amount, and his refusai to disallow $2,059.79 of it is 
what the trustée complains of in his pétition for a review. The other 
part of. the debt proved is not contested. 

Certain creditors of the bankrupt on June 29, 1911, filed a pétition 
in involuntary bankruptcy against it. An effort to effect a settlement 
carried the case over the summer vacation, but, being at last unsuc- 
cessful, the alleged grounds of bankruptcy were confessed, and an 
adjudication was made September 1, 1911. No créditer did raise, 
and probably no one of them could hâve found an opportunity to 
raise, the question of excessive indebtedness against the Coffee Com- 
pany previous to the amendment of the bankrupt's articles of incor- 
poration. Nevertheless it may be important to remember that the 
statutory right to make such amendments is in no way conditioned or 
made to dépend upon the consent of then existing creditors, and we 
think the "stress of justice" referred to by the Kentucky Court of 
Appeals in the Glass Works Case demands that we shall hold that the 
amendment of the articles and the clear and distinct récognition by 
the corporation of the moral obhgation resting upon it combined with 
the exécution of the note validated the entire indebtedness which 
even before was binding as between the parties to the extent that the 
bankrupt was bound to make restitution of the considération. 106 
Ky. 15, 16,50 S. W. 2, 1092, 51 S. W. 180. Much support, we think, 
is given this conclusion by the opinion of the Suprême Court in Citi- 
zens' National Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 364, 54 
L. Ed. 443. Certainly the bankrupt at the time the note was exe- 
cuted had the power to incur liabilities to the extent of $10,000. It 
was clearly authorized under the statute (section 542) to contract and 
be contracted with. It entered into the contract evidenced by the 
note for $4,559.79, and manifestly there was good and valuable con- 
sidération for it. Neither the statute nor the articles of incorporation 
nor justice, nor good morals, in May, 1911, forbade the récognition 
by the bankrupt of an obligation such as rested upon it fairly to pay 
for the merchandise it had bought and used. There are not wanting 
signs that one of the main objects of the stockholders in amending 
the articles was to enable the corporation to pay the debt. This was 
a, meritorious intention. Certainly it was by no means a vicions one. 
We think theré was no right in the then existing creditors to prevent 
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the amendment or to put conditions upon it. Their right under the 
circumstances then existing to say that they were to be paid in full as 
a condition précèdent to the amendment becoming effective is not pro- 
vided for in the statute, nor has it ever been established by any déci- 
sion of any court in Kentucky. Such right does not exist, and we 
think should not. At that stage in the affairs of a going concern (as 
the bankrupt then was), the rights of gênerai creditors resuUing from 
an amendment, if any exist at ail, are too vague and indeterminate 
to be the basis of a claim to priority in any subséquent distribution 
should the corporation become bankrupt. As the statute does not 
provide otherwise, we think ail gênerai creditors in this instance must 
share equally. Their rights are to be determined as of the date of 
filing the pétition in bankruptcy. 

The order of the référée must be affirmed, and the pétition for a 
review is dismissed. 



KAISEE V. CHICAGO, ST. P., M. & O. RT. CO. 

(District Court, D. Minnesota, Third Division. January 13, 1912.) 

Courts (§ 351*) — Books and Papers — Inspection Before Trial— Fédéral 
Courts. 

Slnce Kev. St. | 724 (U. S. Comp. St. 1901, p. 583), authorizes fédéral 
courts to require production of booUs and papers "at the trial" of ac- 
tions at law, such provision Is exclusive In Its application to the fédéral 
courts; and henee a fédéral court slttlng In Minnesota could not order a 
production of books and papers before trial, as authorized in state 
courts by Rev. Laws Miun. 1905, | 4729. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 924; Dec. Dig. 
I 351.* 

Conformlty to State praetice, see notes to O'Connell v. Reed, 5 C. C. 
A. 594 ; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 393.] 

At Law. Action by William Kaiser against the Chicago, St. Paul, 
Minneapolis & Omaha Railway Company. On application by défend- 
ant to compel plaintiff to produce in advance of a trial books and pa- 
pers for defendant's inspection. Denied. 

Durment, Moore & Sanborn, for plaintifï. 
Richard L. Kennedy, for défendant. 

WILLARD, District Judge. The case of Carpenter v. Winn, 221 
U. S. 533, 31 Sup. Ct. 683, 55 L. Ed. 842, was decided on May 29, 
1911. The court there held that under R. S. § 724 (U. S. Comp. St. 
1901, p. 583), a party could not be compelled to produce in advance 
of the trial books and papers for the inspection of the other party. 
Section 724 is as follows: 

"Iri the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, require the parties to produce books or virrit- 
Ings in their possession or power, which contain évidence pertinent to the 
Issue, in cases and under circumstances where they might be compelled to 
produce the same by the ordinary rules of proceediug in chancery. if a 
plaintiff fails to comply with such order, the court may, on motion, give the 
like judgment for the défendant, as in cases of nonsuit; and if a défendant 
fails to comply with such order, the court may, on motiop, give judgment 
agninsf him hy default." 

•For o[ti«r caeea lea tame toplc & $ numbsb in Dec. & Am. Diga. 1907 to date, & Rep'r Ib /xea 
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After that décision, and with knowledge thereof, the défendant in 
this action made a motion that the plaintiff be required to produce in 
advance of the trial, for defendant's inspection, its books and papers. 
This motion was based, not on said section 724, but upon section 4729 
of the Revised Laws of Minnesota of 1905. That section is as fol- 
lows : 

"Inspection of Documents.— The court before which an action Is pending 
may order elther party to glve to the other, wlthin a speelfled time, an in- 
spection and copy, or permission to take a copy, of any book, document, or 
paper In hls possession or under his control, contalnlng évidence relating 
to the merlts of the case. If compliance Is refused, the court may exclude 
the book, document, or paper, or. If wanted as évidence by the party ap- 
plying, may direct the jury to presuroe It to be as alleged by hlm. The 
court may also punlsli the party refusing as for a coptempt. This section 
shall not be construed to prevent a party from compellmg another to pro- 
duce books, papers, and documents when he iS examlned as a wltness." 

The Suprême Court of Minnesota has held that under this section 
production may be required, even before issue joined. Harris v. 
Richardson, 92 Mihri. 353, 100 N! W. 92. Defendant's daim is that 
by virtuè 'of R. S. § 914; the confbrmity statute, the Minnesota stat- 
ute should be enforced in the fédéral courts. 

In Ex parte Fisk, 113 U. S. 713, on page 721, S Sup. Ct. 724, 
on page 727 (28 L. Ed. 1117), the court said: 

"We thlnk It may be added fUrther, in the same direction, that If Congress 
had leglslated on this subject and prescrlbed a deflnlte rule for the gov- 
ernment of Its own courts, it is to that extent exclusive of any législation 
of the States in the same matter." 

What, then, is the "subject" or the "matter" concerning which 
Congress legislated in section 724? The defendant's theory is that 
the matter there treated bf- is the production of books at the trial; 
that Congress, left untouchéd and open to the states the field of légis- 
lation relating to the production of books before the trial. That is 
too narrow a view to take of the section. The matter considered was 
the examination of books and papers by the adverse party. In de- 
termining what législation was needed, Congress must hâve consid- 
ered when the examination should be had. 

InCarpenter v. Winn, supra, the court said (221 U. S. 541, 31 Sup. 
Ct. 686, 55 E. Ed. 842) : 

"The party against whom such an order is sought has the undoubted right 
to make every objection which he could make, were he a défendant in equl- 
ty to a blU seèkiilg discovery of the same évidence ; for the right to compel 
production Is no broader under the statute than under a discovery proceed- 
Ing In equlty. This would Include the right to insist that the case, the clr- 
cumstances, and the purpose to be advanced vs-ere not such as to justify the 
order. He must also be heard, if he desires, upon the pertinency of the 
évidence which Is belng sought, and the right to insist that he be not re- 
quired to dlsClose that which pertalns only to his slde of the case, but only 
that which Is materlal to make out the case of the party seeklng the order. 
When, wherè, and how are thèse important questions to be heard and de- 
clded? If heard by the court in advance of the trial, it wlU often be neces- 
sary that It shall possess Itself of that klnd of knowledge of the case which 
can be had only on the trial where the évidence is to be produced. This 
in many cases WlU praetieally reqùire' two trials — one before the jury is 
Impaneled; another after. Opportunlties for a mlscarrlage of justice, as 
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well as Inconvenience to the trial judge, may be reduced to a minimum by 
maklng an order to produce at the trial, or tbere show cause why be sbould 
not." 

Thèse considérations were in ail probability in the mind of Con- 
gress when the original act was passed. The law was so framed that 
an examination could be had only at the trial. It impliedly prohib- 
its an examination before the trial. 

In Union Pacific Railway Co. v. Botsford, 141 U. S. 250, on page 
256, 11 Sup. Ct. 1000, on page 1003 (35 L. Ed. 734), the court said: 

"The only power of diseovery or inspection, conferred by Congress, is to 
'require the parties to produce books or wrlting.? in their possession or power, 
which contain évidence pertinent to the issue, in cases and under circum- 
stances where they might be compelled to produce the same by the ordinary 
rules of proceeding in chancery,' and to nonsuit or default a party failing 
to comply with such an order. Ilev. Stat. § 724. And the provision of sec- 
tion 814 (U. S. Comp. St. 1901, p. 684), by which the practice, pleadings, and 
torms and modes of proceeding in the courts of each state are to be fol- 
lowed in actions at law in the courts of the United States held within the 
same state, neither restricts nor enlarges the power of thèse courts to order 
the exammation of parties ont of court." 

There is nothing in Camden & Suburban Ry. Co. v. Stetson, 177 
U. S. 172, 20 Sup. Ct. 617, 44 L. Ed. 721, which supports the claim 
of the défendant. 

In Carpenter v. Winn the court said (221 U. S. 539, 31 Sup. Ct. 
685, 55 L. Ed. 842) : 

"Under the ordinary rules of procédure in chancery to obtaln a diseovery 
of évidence material to the maintenance or défense of an action at law, 
such évidence must, in tlie very nature of things, resuit in production be- 
fore the 'trial' at law. Such procédure is still open, If it is desired to hâve 
the évidence produeed before the trial." 

It did not add, as it might hâve done, if defendant's contention be 
true, "or under state statutes allowing it, where such exist." 

If it were discretionary with the court to make the order, the mo- 
tion would be granted; but it is denied, on the sole ground of want 
of power to make it. 



In re VAN DA GRIFT MOTOR CAR CO. 
(District Court, W. D. Kentucky. February 3, 1912.) 

BANKRUPTCY (§ 139*) — PrOPERTT of BANKRUPT— TerMINATION of IjEASE— Un- 
LAWFTJL DETAINEK. 

Oiv. Code Pr'ac. Ky. §§ 4.^2-469, provide for the recovery of real prop- 
erty by forcible entry and detainer proceedings ; section 463 provides 
for appellate proceedings by filing a traverse of the proceedings with- 
in three days thereafter ; and section 461 déclares that, if the party 
against whom the inquisition is found fails on or before the thlrd day 
to flle a traverse, the justice shall issue a warrant of restitution of 
possession. Held, that where, in unlawful detainer proceedings before a 
justice, a verdict was rendered in favor of a landlord, and the tenant 
did not exercise his right of appeal, but a few hours before such right 
would hâve explred by limitation liled a voluntary pétition in bank- 
ruptcy, and the trustée, when appointed, flled no traverse and took no 
steps to appeal, the iease was terminated, and the trustée had no 

•For other cases see same toplc & i numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexeb 
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rights thereunder which he could sell as assets of the bankrupt's es- 
tate. 
[Ed. Note. — For other cases, seé Bankruptcy, Dec. Dlg. § 139.*] 

In the matter of bankruptcy proceedings of the Van Da Grift Motor 
Car Company. On certificate of the référée, with référence to the 
existence of a lease. 

J. R. Duffin and S. M. Sapinsky, for trustée. 
D. A. Sachs, Jr., for landlord. 

EVANS, District Judge. In this case the référée has certified to 
the court a question which he thus expresses : 

"That in the administration of ttie banlcrupt esta te a question has arisen 
between the bankrupt's trustée and the landlord of the premlses leased to 
the bankrupt as to wliether or not the leasehold to property at Seventh 
and Broadway, In the clty of Louisville, Ky., is an asset which can be sold 
by the trustée for the beneflt of the estate; and objections bave been made 
by the landlord to the order of sale, which your référée has entered, but 
the exécution of which the trustée has, under the instructions of your réf- 
érée, suspended until the question can be determined, either by your lionor, 
or by sonie one else that you may designate. Your référée would therefore 
respectfully certify this question, that your honor may make such disposi- 
tion thereijf as may be deemed best, and, if proper, your référée would 
suggest that the question raised by the landlord's [H. H. Baumeister's] ob- 
.iections to the sale of such leasehold might be referred to a spécial master 
to report the facts for your honor's décision." 

The essential facts, according to the stipulation of the parties ac- 
companying the certificate, are f ound to be as f ollows : 

The bankrupt, as a tenant under a written lease set forth in the 
stipulation and dated August 1, 1910, held possession of the prem- 
ises previous to December 4, 1911. On that day, upon complaint of 
the landlord, a writ of forcible detainer in due form was issued by 
Frank Dacher, Esq., a justice of the peace, against the bankrupt. It 
was made returnable on December 7th. On that day a trial was had, 
and the jury impaneled to try the issues returned a verdict in this 
language: 

"We, the jury, flnd the défendant gullty of the forcible detainer com- 
plained of." 

No traverse of the verdict of the jury was filed by the tenant, nor 
was any proceeding in the nature of an appeal to the circuit court 
taken, either on the 7th, after the verdict was returned, or on the 8th 
or on the 9th of December. Instead, at 2:30 p. m., on the 9th, the 
tenant filed a voluntary pétition in bankruptcy, and shortly afterwards 
on that day the adjudication was made. On December 13th a Vv'rit 
for the restitution of possession to the landlord was issued and placed 
in the hands of a proper ofiîcer, who in due course executed it, and 
thereby possession of the premises was given to the landlord by De- 
cember 16th. The trustée was appointed on December 27, 1911; but 
he has never filed any traverse of the finding of the jury, nor has he 
taken or attempted to take any appellate proceedings in the state court. 

Thèse being the facts, the law seems to be clear enough. Proceed- 

*For other oasçs see pâme topic & § ntjmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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îngs în forcible detainer cases are regulated by sections 452 to 469, 
inclusive, of the Civil Code of Practice, and thèse provisions seem to 
hâve been pursued in this instance. Section 463 provides for appel- 
late proceedings by iîling a traverse of the verdict within three days, 
and section 461 provides that, if the party against whom the inquisi- 
tion is found shall fail on or before the third day after the finding 
of the inquest to file a traverse, then the justice shall issue a warrant 
of restitution of possession of the premises. 

The justice of the peace, at the time the writ of forcible detainer 
was issued in this instance, and at the time of the inquest, plainly had 
lawful jurisdiction under the law of Kentucky to hear and détermine 
the case before him. He did so in due course, having the assistance 
of a jury in ascertaining the facts. We may well présume that the 
facts were truly found. The essential fact judicially ascertained viras 
that the premises were forcibly detained by the tenant from the land- 
lord. This resuit could not hâve been reached unless one or more of 
the essential conditions of the lease had been violated or not complied 
with. This was ail before (nearly three days before) the pétition in 
bankrùptcy was filed. Under such circumstances we know of no 
authority this court has to review or to reverse the judgment of the 
State court in a case there pending and which had regularly and law- 
fully progressed so far as practically to be determined and ended be- 
fore the proceeding in bankrùptcy was begun in this court ; the only 
thing remaining open being an opportunity to exercise the right of 
appeal, which right would in a few hours expire by limitation. A 
revision of the proceedings in the justice's court could only hâve been 
had in the Jefferson circuit court, after a traverse had been filed with 
the justice within three days after the verdict. This was not donc. 
On the contrary, availing itself of its rights, the bankrupt waited 
nearly three days, and then chose not to file a traverse, but to go into 
bankrùptcy. See Irwin v. Irwin, 105 Ky. 632, 49 S. W. 432, for rule 
for estimating time in such cases. 

The bankrùptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]), avoids certain mortgages, liens, and attach- 
ments made or created within the four months next preceding the 
commencement of proceedings in bankrùptcy; but that suits like a 
writ of forcible detainer may progress to a finality is clear from the 
fact that no provision to the contrary is made. True, section 11 pro- 
vides that a suit which is founded upon a claim from which a dis- 
charge would be a release may be stayed by the bankrùptcy court; 
but manifestly a writ of forcible detainer is not such a suit. That 
section also authorizes the court to require the trustée to enter his 
appearance and défend any pending suit ; but no application for such 
an order has been made. On the contrary. the trustée elected to 
pursue another course. 

If we assume that the right to take appellate proceedings in the 
State court passed to the trustée, and that the flow of time was inter- 
rupted and suspended for the period intervening between the adjudi- 
cation on December 9th and his élection on the 27th, nevertheless 
lime must bave resumed its flow on the latter date. The trustée has 
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never filed' a traverse within three days, or at ail but instead now 
asks this court to disregard, and in effect to reverse and set aside, 
the perfectly valid proceedings in the state court, whereby the bank- 
rupt was ousted of the leasehold premises in the way stated. We are 
wholly unwilling to do this. 

We hold that the trustée has now no interest in the premises re- 
ferred to in the certificate, and that îts lately existing leasehold is not 
an asset, vendible or otherwise, in his hands, however much, if the 
landlord agrées, he may use the premises at a fair rental, to be paid 
to the landlord as a part of the expense of administering his trust. 

An order accordingly will be entered for the guidance of the référée. 



In re HAYE S. 
(District Court, S. D. New York. February 9, 1912.) 

Bankkuptcy (I 114*) — Ancillary Receivership— Vacation— Oomity. 

Where a receiyer appolnted for an alleged bankrupt In the district of 
New jersey was appointed anelllary recelver of tlie bankrupt's, assets 
In New York, and an application was njade to set aslde the order In the 
anelllary proceedlugs on the ground that the alleged bankrupt was 
solvent and had;Comniittéd no act of bankruptcy, the application both as 
to the vacation of the recelvershlp and the bond to be required of peti- 
tloners to answer for costs, etc., should be first submltted to the New 
Jersey court of original jurlsdlctlon. 

[Ed. Noté. — For other cases, See Bankruptcy, Dec. Dlg. § 114.*] 

In the matter of Charles F. Hayes, an alleged bankrupt. On mo-. 
tion to vacate an order appointing Edward M. Meek ancillary re- 
ceiver of the alleged bankrupt's assets in New York. Denied. 

This Is a motion in the Southern, District of New York to vacate an order 
appointing Edward M. Meek anelllary recelver of the assets of the alleged 
bankrupt. A pétition was flled against the bankrupt in the District Court of 
New Jersey on the 29th day of january, 1912, praylng that he be adjudlcated 
a bankrupt. Upon that pétition and other papers, the District Court for the 
District of New Jersey appointed Edward M. Meek recelver. It does not 
appear whether in New Jersey the recelver has ever taken possession of any 
assets or that there are any assets there ànd the alleged bankrupt asserts 
that therë" are ' none such. Upoh the same day the petltioners in that pro- 
ceeding obtalned from this court an order appointing Edward M. Meek an- 
cillary, recelver, and he has taken certain measures in this Jurisdlctlon to 
reduce to possession certain stock registered In the name of the alleged bank- 
rupt. The bankrupt now moves in this district to vacate the appointment of 
the anelllary recelver upon the merlts, alleglng that the alleged bankrupt 
is amply solvent and he has commltted no act of bankruptcy, also Insisting 
that, even if the anelllary recelvershlp be malntained, the petltioners be com- 
pelled to glve a bond to answer for the costs. 

Robert P. Levis, for alleged bankrupt. 
Harold Remington, for respondent. 

H AND, District Judge (after stating the facts as above). The case 
is not of power, but of that much abused word, "comity," I hâve no 
doubt that this court has jurisdiction in a pressing case whenever 
necessary to vacate its own order appointing an ancillary receiver, but 

♦For other cases see ssme topic & | ndmbbh lu Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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I think that it ought not to do so where the controlling considération 
is of tlie propriety of any receivership at ail. In granting an an- 
cillary receivership the court ordinarily looks at nothing except the 
pendency of a proceeding in the parent district, the appointment there 
of a receiver, and the présence of assets in the district where the ap- 
pHcation is made. The court quite literally makes itself a handmaid 
of the other court, and ordinarily exercises no independent jurisdic- 
tion or even discrétion. If a motion were made to vacate an ancil- 
lary receivership because it turned out that one of the facts was ab- 
sent whiçh the court actually considered — as that there were no as- 
sets within the ancillary jurisdiction — then the ancillary court would 
vacate the receivership as of course. But when, as hère, the appli- 
cation goes to the propriety of any receivership, then it seems to me 
there can be no doubt of the propriety of requiring the applicant to 
go to the court of chief jurisdiction. If in this case that court should 
dissolve the receivership without considération of the merits, but only 
on the theory that there were no assets in New Jersey so that the only 
receivership that existed was that of this district, the question might 
be argued hère on the merits, but that case has not arisen yet. I 
shall ask the petitioner to make his application to the District Court 
of New Jersey which has the control and guidance of the estate as a 
whole, and by whose direction this court will gladly feel itself bound. 
The remaining question is whether I should increase the bond, and 
I think that this too had better be referred to the court of chief ju- 
risdiction. The considérations which govern the amount of the bond 
concern, generally in part at least, ail the merits of the case ; they do 
not dépend alone upon the amount of the assets in this jurisdiction. 
It is true that in strict theory the District Court of New Jersey could 
not fix the amount of the bond and make a continuance of the receiv- 
ership in this court dépendent upon its exécution. AU that the Dis- 
trict Court of New Jersey could do would be to vacate the receiver- 
ship in New Jersey in case the bond required was not given, and that 
would not ipso facto dissolve the ancillary receivership hère. If it 
appeared that the New Jersey court, considering the whole case, 
deemed such bond necessary in justice to the alleged bankrupt, cer- 
tainly I should not hesitate in accordance with what I hâve said above 
to vacate the ancillary receivership, as of course, the chief receiver- 
ship having been vacated, on the merits, just as I would vacate as of 
course the receivership hère if the New Jersey court for any other 
reason vacated the main receivership there. I regard the conditions, 
upon which any receivership is to be maintained as a part of the merits 
of the whole application, and those merits I think should be consid- 
ered by the judge having the chief jurisdiction. Were the question 
of the amount of the bond which the receiver himself must give, that 
question being determinable practically alone by the amount of the 
property which he seizes, I should perhaps not feel that the proprie- 
ties required me to leave that question to the main jurisdiction, but 
the bond to be given by the petitioner stands on an entirely différent 
basis. I will hold this motion undecided until the applicant has made 
application to the District Court of New Jersey and it has acted on 
the merits. 
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, In re PHILLIPS & GOLDMAN, 
(District Court, E. D. New York. February 1, 1912.) 

1. Bankruptçt .(§ 172*)^Olaims— Collatéral. ^, „ 

A life poUcy payable to bankrupt's estate not asslgned on Insurer's 
records, and available only by surrender or of future realization if pay- 
aient of premlums be continued, cannot be deemed collatéral In the haiuls 
of creditors, especially where it is left in the possession of the attorney 
for the bankrupts as well as the creditors. 

[Éd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 172.*] 

2. Banketjptcy (§ 143*) — Olaims— Life Policies— Disposition. 

After the tlme for proving clalnjs against bankrupt partners' estate, 
life policies, possesslng cash surrender value, but clalined by creditors 
to be held by them for loans in excess of such value adranced to pay 
premlums, are brought into court. The policies were not assigned on in- 
surer's records, nor held in the actual possession of the creditors. HelO, 
that, unless redeemed by bankrupts, the policies should be cousidered as 
belonglng to the estate, with leave to bankrupts to release them by de- 
posltlng their présent value with the trustée, whlch fund uiay be ap- 
plied to payment of such creditors' claims on proof of the clalms ; the 
creditors having no right to insist that plenary suit be brought by the 
trustée to détermine his clalm to the fund. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

In the matter of Phillips & Goldman, bankrupts. On motion to 
open a discharge. Motion denied. 

JacOb H. Denenholz, Trustée. 

Arthur Gutman, for bankrupts, and secured qreditors, 

CHATFIELD, District Judge. [1] This motion, after a référ- 
ence, several defaults, and many orderg on the part of the court, has 
resulted in the matter being submitted from the point at which it 
should hâve started upon the first argument. The attorney for the 
bankrupts, who were partners, has brought into court two policies of 
insurance upon the lives of thèse partners. This attorney also repre- 
sents two relatives of thèse bankrupts, and has held the policies under 
a claim that each was assigned as security for a loan some twelve 
months before the bankruptcy proceedings. In the case of the bank- 
rupt Phillips the policy is for $1,000, the premiums having been paid 
for four years, and at the time of the adjudication the cash surrender 
value was $63. The loan is alleged to hâve been made June 10, 1909, 
and was for $100. The policy was scheduled in the bankrupts' assets 
as assigned to one Jacobs to secure a loan of $250. In the case of 
the other policy issued to the bankrupt Goldman for the sum of 
$2,000, premiums had been paid for five or more years, the surrender 
value was $126, and the bankrupt included it in his schedules as having 
been assigned as security for a loan of $200. 

. It now appears from the affidavits that thèse loans were for the 
payment of premiums upon thèse very policies and no paper or as- 
signment in writing was ever made, nor were the policies ever trans- 
ferred from the possession of the attorney who represented ail of the 
parties in the transaction. More than a year has elapsed since ad- 

•For other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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judication, the creditors hâve never corne in and yielded up their se- 
curity nor asked to hâve the amount of their debt fixed, but hâve 
relied upon the possession of the collatéral in their own hands. The 
resuit of this situation is anomalous. The alleged creditors are now 
unable to prove their claims against the estate and hâve the trustée 
in bankruptcy pay their claims out of whatever may be realized from 
the policies, inasmuch as the year within which to prove claims has 
expired. The claims, if valid, are substantially as much in amount 
as the trustée could hope to recover from an immédiate realization 
upon the policies if they be surrendered, and, on the other hand, the 
bankrupt has the right to continue the policies in force by paying to 
the trustée a sufficient fund to represent the immédiate value of the 
policies. The claimants, if they had collatéral in their possession from 
which they could realize by their own action, would be in a position 
to retain the security and pay themselves out of the proceeds. But 
a policy of life insurance not assigned in writing upon the company's 
records, payable to the estate of the bankrupt and available only by 
surrender or of future realization if the payment of premiums be con- 
tinued, is certainly not such security as can ordinarily be considered 
collatéral for a loan, and particularly where the policies themselves 
are left in the possession of the attorney for the bankrupts as well as 
the creditors. 

[2] The resuit of the whole matter would seem to be that the poli- 
cies under the statute should be subject to the provision that, unless 
redeemed by the bankrupt, they may be considered the property of the 
estate. Assuming that the amounts of the alleged loans are équivalent 
to the value of thèse policies if surrendered, and that the bankrupts 
are able to redeem them, an order should be made giving the bank- 
rupts the opportunity to deposit with the trustée in bankruptcy a suf- 
ficient amount to release thèse policies from the claim of the trustée, 
and this amount will then be subject to the claim of the alleged se- 
cured creditors for the purpose of paying their debts, if they can prove 
same before the référée. Their possession was sufficient, through 
their attorney, to enable them to enforce their claim against the col- 
latéral whether or not the year within which to prove a claim generally 
against the estate has expired, if the original loans can be established. 

On the other hand, it is impossible to hold that rights under thèse 
policies or any tangible collatéral was actually in the possession of thèse 
creditors in such a way as to give them a right to insist upon having 
a plenary suit brought to détermine the claim of the trustée to the 
fund. Their claim is not that of title, with power to pay themselves 
therefrom, but was, on the contrary, merely a claim of the right to 
notice or to protection if the insurance policy were at any time re- 
duced to money or should lapse. 

The motion to open the discharge will be denied. 
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MEMORANDUM DECISIONS 



THE ADRIATtO. (Clronlt Court of Appeals, Third Circuit. Decernher 
12, 1911.) Nos. 63, 64 (1,543). Appeal from the District Court of the United 
States for the Bastern District of Pennsylvanla. Henry R. Edmunds, for 
the Olaf Kyrre. Howard H. Yokum (J. Kodman Paul, on the brief), for tlie 
Adriatlc. Before GKAY, BUFFINGTON, and LANNING, Circuit Judges. 

PEB OURIAM,. Thèse are cross^appeals from the deeree of the District 
Court of the United States for the Eastem District of Pennsylvanla, entered 
In favor of llbelant for $1,109.72, to cover one-half of the llbelant's damages 
and costs, cauSed by the négligence of respondent's tug Adriatlc while as- 
sistlng and taklng llbelant's steamshlp Olaf Kyrre out of the dock Into the 
stream from one of the plers In the port of Philadelphla. A careful examina- 
tlon of ail the testimony brought up by thèse appeals and the findings of 
fact by the learned Judge of the court below continces us that there was no 
error In the «thcllislon that ''the damage caused by the accident was the re- 
suit of the combined fault of the tug and the master of the steamship, so 
that each :should be responslble for one-half the damages and costs. The de- 
eree of the court b^lo^ (183 Fed. 867) is therefore afflrmied. 



BREESB et al. ▼. UNITHiD STATES. (Circuit Court of Appeals, Fourth 
Circuit November 9, 1911.) No. 973. In Error to the District Court of the 
United States fpr the Western District of North Carolina, at Asheville. 
Charles A. Moore, Thomas S. Rolltns, Locke Cralg, and Adams & Àdams, 
for plaintlffs in error. A. B. Holton, U. S. Atty. See, also, 173 Fed. 402. 

PER CURIAM. Certlfied to Suprême Court of the United States on ques- 
tions and propositions of làw. Certiflcate filed. 



FOSTER V. UNITED STATES. (Circuit Court of Appeals, Fourth Circuit, 
June 14, 1911. Rehearlng Denled November 23, 1911.) No. 1,012. In Error 
to the District Court of the United States for the Western District of Vir- 
ginia, at Roanoke. For former opinion, see 188 Fed. 305, 110 C. G. A. 283. 
Hairston & WUlis, for plalntiff in error. Barnes Gillesple, U. S. Atty. 

PKR CURIAM. Judgment of District Court (183 Fed. 626) reversed, and 
cause remanded, with directions to set aside the verdict and grant a new 
trial. 



THE GEORGE HILD. (Circuit Court of Appeals, Second Circuit. Feb- 
ruary 13, 1912.) Appeal from the District Court of the Uûited States for 
the Eastern District of New ïork. Before LACOMBB, COXE, and NOYES, 
Circuit Judges. 

PER CURIAM. The appellant cannot appear in forma pauperis In thls 
court, as Act July 20, 1892, c. 209, 27 Stat. 252 (U. S. Comp. St. 1901, p. 
706), does not apply to appellate courts. Bradford v. RaUroad Co., 195 U. 
S. 243, 25 Sup. et 55, 49 L. Ed. 178, The Presto (in admiralty) 93 Fed. 522, 
35 C. C. A. 394. In vlew of the pecullar circumstances of thls case, we think 
the bond requlred by rule 2 of thls court (150 Fed. cxxxvi, 79 C. C. A. cxxxvi) 
may be dispensed with. Appellant may also dispense with the printing of the 
record, and the court will hear the appeal upon a typewritten copy thereof. 
Appellee's motion to dismiss the appeal is denled. 
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NEW YORK, P. & N. R. CO. V. CHESAPEAKE & O. RT. CO. (Circuit 
Court ot Appeals, Fourth Circuit December 13, 1911.) No. 1,053. Api)eal 
from the District Court of the United States for the Eastern District of Vir- 
ginia, at Norfolk. For opinion below, see 190 Fed. 641. Thomas H. Willcox 
and Floyd Hughes, for appellant. Hughes & Llttle, Williams & Tunstal!, 
Oast, Thorp & Thorp, and Henry Bowden, for appellee. 

PER OURIAM. Appeal dlsmlssed, on motion of appellant 



SOUTHERN RY. CO. v. UNITED STATES. (Circuit Court of Appeals, 
Fourth Circuit December 20, 1911.) No. 1,0&5. In Error to the Circuit 
Court of the United States for the District of South Carolina, at Greenville. 
For opinion below, see 187 i'ed. 20Ô. Cothran, Dean & Comran, for plaintlff 
va, error. Ernest F. Cochran, U. S. Atty. 

PER CURIAM. Judgment of Circuit Court reversed, and aiuse remanded, 
wlth directions to set aside the verdict, and for such further action as may 
be proper, under the authority of the Suprême Court of the United States 
in the case of the United States, Plaintlff in Error, v. Baltimore & Ohio & 
Southwestern Railway Company, Défendant in Error, 222 U. S. 8, 32 Sup. 
et. 6, 56 L. Ed. . Letters of counsel filed. 



VICTOR TALKING MACH. CO. v. AMERICAN GRAPHOPHONE CO. et 
al. (Circuit Court of Appeals, Second Circuit February 6, 1912.) No. 145. 
Appeal from the Circuit Court of the United States for the Southern District 
of New Yorlî. Horace Pettit, for appellant Before LACOMBE, COXE, and 
NOYES, Circuit Judges. 

PER CURIAM. It now appears that the complainant, since the entry of 
the decree appealed from, has made an agreement with the défendants waiv- 
Ing ail past damages and profits and granting a license for the future. Every- 
thlng is settled except the demand for injunctive relief, and that is modifled 
by the provision that although the complainant may, if it elect, prosecute this 
appeal, "each paying its own costs," still if it be successful it must grant a 
license without further considération. In view of the provisions of this 
agreement, and notwithstandlng the contentions of the complainant respecting 
the limitations to be attached to the license, we are not satisfled that any 
such case of continuing or threatened infringement is presented as to call for 
the intervention of a court of equity by wrlt of injunction. The decree is 
affirmed, without costs, and without passing upon the validity of the patent 
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